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PREFACE  TO  THE  FIRST  EDITION' 


This  Tolame  is  the  first  in  plan  and  place,  though  not  the  first  in  publication, 
of  the  aeries  of  Brief  Books  with  which  I  have  been  endeavorinf^  to  make  the  path 
of  the  practitioner  in  American  courts  more  plain.  This  object  is  worthy  of  all 
the  powers  of  all  who  can  aid  it.  Our  communities  need  and  want  far  more  pro 
fessional  serrice  than  they  actually  employ;  and  the  two  things  which  chiefly 
deter  them  from  employing  more  professional  assistnnce  are  the  inability  of  the 
appellate  courts  to  dispose  of  all  the  business  brought  before  them,  and  the 
lamentable  freqiiency  of  mistrials  in  the  courts  of  first  instance.  Whatever  is 
done  to  reduce  the  number  of  mistriah  below,  at  once  diminishes  the  discouraging 
and  deterrent  eiTect  which  such  experiences  have  upon  clients,  and  diminishes  the 
number  of  appeals  to  crowd  the  calendars  of  the  courts  of  last  resort. 

1  have  great  satisfaction  in  the  indications  I  have  received  that  this  effort  to 
elucidate  the  most  frequently  contested  technical  questions  has  aided  counsel  and 
the  courts  in  disposing  fairly  of  questions  of  proce*hire,  and  in  getting  readily  at 
those  worthy  contests  on  the  merits  of  the  cause  which  afford  the  noblest  field 
for  the  skill  of  attorney  and  counsel,  and  the  real  opportunities  of  distinction  for 
the  judge. 

The  present  volume  is  larger  than  the  others  of  the  series,  chiefly  because  it 
includes  two  distinct  aspects  of  pleading, — Demurrer,  and  Trial  upon  the  Evi- 
dence. I  should  have  presented  them  separately  but  for  the  fact  that  the  princi- 
pal questions  discussed  on  demurrer — viz.^  the  sufficiency  of  the  allegations  to 
constitute  a  cause  of  action  or  deft»nse,  and  the  jurisdiction  of  the  subject  of  ac- 
tion— arc  discussed  also  at  the  trial,  and  determined  there  on  the  same  general 
principles  as  on  demurrer,  subject  to  such  modification  only  as  fairly  results  from 
holding  that  he  who  takes  issue  and  goes  to  trial  thereby  accepts  a  merely  un- 
certain pleading  in  the  sense  most  favorable  to  its  sufficiency  for  purposes  of 
trial.  Therefore  if  the  rules  on  Demurrer  were  in  a  separate  volume,  an  ade- 
quate treatment  of  the  rules  applicable  at  trial  would  rcijuire  the  repetition  of 
a  large  part  of  them  in  both  volumes.  By  treating  them  together,  much,  repetition 
is  saved,  and  the  reader,  using  the  volume  for  either  purpose,  has  at  hand  the 
cognate  rules  and  authorities  established  in  respect  to  the  other.  They  have, 
however,  been  separated  in  statement,  so  as  to  make  easy  the  necessary  discrimin- 
ation where  there  is  any  ground  for  refusing  to  allow  the  rules  on  demurrer  to  be 
applied  at  the  trial  of  issues  of  fact,  or  mce  versa. 

For  the  like  reason,  the  rules  applied  at  dilTerent  stages  of  the  trial  of  issues  ol 
fact  have  been  separately  stated,  for  every  practitioner  of  much  experience  knows 
the  disappointment  of  relying  too  far  on  a  rule  that  holds  good  at  the  outset  of 
the  trial,  but  not  at  its  close. 

A  pleading  is  at  once  a  notice  to  the  adversary  of  what  he  must  prepare  to 
meet;  a  rule  of  order  by  which  the  court  may  restrain  the  latitude  of  conten- 


tion  at  the  trial;  and,  after  judgment,  a  record  of  justice  done  which  the  court 
may  enforce  and  compel  the  parties  to  respect. 

The  rules  applicable  on  demurrer  have  grown  up  chiefly  in  view  of  the  firnt  of 
these  requirements,  and  turn  on  the  questions.  Do  the  pleadings  present  a  fit 
question  for  litigation  f  and.  Do  the  incidents  of  parties,  jurisdiction,  etc.,  make 
this  a  fit  occasion? 

The  rules  applicable  at  the  opening  of  a  trial  of  issues  of  fact^  before  going  into 
evidence,  assume  that  the  present  is  a  fit  occasion,  but  leave  open  the  questions 
whether  the  pleadings  present  a  question  within  the  jurisdiction  of  this  court, 
and  are  all  indispensable  paxties  before  tlie  court;  and  may  introduce  the  further 
questions,  What  mode  of  trial  do  the  contents  of  these  pleadings  call  for,  and  in 
what  order  shall  the  parties  and  issues  be  heard? 

The  opening  by  counsel,  and  the  resulting  reception  of  evidence,  introduce  such 
modification  of  this  aspect  of  the  case  a£  is  required  by  the  practical  construction 
thus  actually  put  by  the  parties  in  the  presence  of  the  court  upon  the  language 
in  which  they  have  framed  the  issue. 

The  court  still  holds  them  to  questions  within  the  general  scope  of  the  plead- 
ings, but  disregards  technical  objections  which  the  objector  by  his  own  course  has 
already  disregarded. 

The  course  of  the  trial,  proceeding  on  this  relaxation  of  the  original  rules,  fre- 
quently obscures  the  lines  which  strict  adherence  to  the  pleadings  might  have  pre- 
served; and  when  the  time  for  submission  of  the  cause  arrives,  the  question 
whether  each  party  gave  his  adversary  fair  notice  of  the  question  which  they  have 
actually  tried  has  gone  by,  for  each  has  taken  his  part  in  trying  it;  and  the  time 
for  applying  the  rules  of  order  as  to  the  method  of  trial  is  also  gone;  while  tlic 
question,  What  sort  of  judgment  can  the  court  properly  render  and  perpetuate  on 
its  record,  and  enforce  by  its  process,  on  the  foot  of  these  pleadings?  comes  into 
prominence. 

Attention  to  these  distinctions  will  at  once  explain  the  order  of  treatment  I 
have  pursued,  which  is  distinctly  showm  in  the  following  table  of  contents,  aii*i 
will  enable  the  reader  safely  to  judge  how  far  the  rules  and  authorities  stated 
in  one  division  are  applicable  by  analogy  in  tlie  stage  of  the  proceedings  treated 
by  another  division. 

As  in  the  previous  volumes  of  this  series,  I  have  not  sought  to  state  all  the 
cases,  nor  all  the  peculiarities  of  local  statutory  rules.  My  aim  has  been,  look- 
ing at  the  actual  practice  of  the  courts  as  we  see  it  in  operation,  to  state  the 
existing  rules  of  general  usefulness,  and  to  support  them  with  an  adequate  selec- 
tion of  authorities  from  all  jurisdictions,  and  to  guard  them  with  a  suHicient 
indication  of  any  reasonable  conflict  of  opinion  now  existing.  It  will  be  at  once 
seen  how  useful  is  the  light  which  the  substantial  rules  of  common-law  pleading, 
equity  pleading,  and  code  pleading  throw  upon  each  other,  and  also  that  which 
the  decisions  in  various  states  throw  upon  characteristic  provisions  of  the  stat- 
utes of  other  states.  T  cannot  hope  that  every  proposition  which  I  have  stated 
here  will  be  found  correct,  but  my  aim  has  been,  in  settling  the  terms  of  each 
proposition,  to  state  nothing  positively  unless  clear  than  it  correctly  represents 
the  present  practice  of  the  courts  of  my  own  st^te,  or  of  the  Federal  courts  sitting 
in  it,  and  useful  also  in  the  other  states  generally,  and  to  exclude,  or  to  mention 
in  the  notes,  that  which  on  careful  consideration  appears  to  be  doubtful. 

Austin  Abbott. 

71  Broadway,  New  York,  Mat,  1891. 


PREFACE  TO  THE  SECOND  EDITION. 


This  new  edition  of  Abbott's  Brief  on  the  Pleadings,  by  reason  of  the  verj  great 
iucrease  in  the  authorities  dted  and  of  the  new  matters  included,  has  grown  to 
two  volumes,  each  of  which  contains  much  more  than  the  entire  work  contained 
originally.  In  the  main  the  work  of  Mr.  Abbott  has  been  taken  to  represent  suf- 
ficiently the  law  of  the  subject  down  to  the  time  that  he  prepared  his  work,  and 
the  revision  consists  chiefly  of  bringing  the  subject  down  to  date  in  the  light  of 
the  great  number  of  later  decisions  on  the  subject.  In  many  instances,  however, 
the  earlier  authorities  on  specific  points  have  been  examined  to  develop  those 
matters  more  fully  than  Mr.  Abbott  had  done.  Many  additional  sections  cover- 
ing points  not  treated  in  the  first  edition  have  also  been  included.  One  large 
new  chapter  also — that  upon  Amendments  of  Pleadings — ^has  been  added.  Mucli 
of  the  work  has  been  done  by  Mr.  Asa  W.  Russell,  and  all  that  he  did  not  person- 
ally do  has  been  done  under  his  direction  and  careful  supervision. 

BOCHESTEB,  N.  Y.,  Mabou,  1904. 
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ON  THE  PLEADINGS. 


DEMURRER 


L  -  FORM,  SUFFICIENCY,  AND  PRACTICE  ON  DEMUR- 
RER IN  GENERAL. 

[The  rules  below  stated,  as  ta  the  necessity  of  assigning  die  ground 
of  demurrer  in  order  to  be  heard  thereon,  are  to  be  taken  subject  to 
the  qualification  that  the  court  has  power  at  any  stage  of  the  proceeding 
to  dismiss,  if  plaintiff  cannot  state  a  case  entitling  him  to  any  re- 
lief, or  if  he  shows  only  a  case  of  which  the  court  has  no  jurisdiction.^ 
^\Tiere  this  rule  is  not  applied  on  the  argument  of  a  demurrer,  it  is 
because  the  court  favors  the  giving  of  opportunity  to  be  heard  after 
notioe  of  the  objection.  For  if  the  objection  be  disregarded  and  the 
demurrer  overruled,  defendant  can  appear  on  failure  to  answei',  and 
object  orally  to  the  want  of  a  cause  of  action  or  of  jurisdiction  of  the 
subject] 

'  It  does  not  require  the  authority  of  a  statute  to  demur  if  no  case  is  stated, 
or  if  want  of  jurisdiction  appears.  Stone  v.  Stone,  11  N.  J.  L.  J.  139, 
11  Cent.  Rep.  590,  13  Atl.  245  (here  a  statute  relating  to  divorce  pro- 
ceedings provided  for  no  defense,  except  by  answer  to  the  petition,  but 
it  was  held  that  defendant  might  demur  to  the  petition);  Ponder  v. 
Tate,  111  Ind,  14S,  12  N.  E.  291. 

In  Drake  v.  Drakes  41  Hun,  3C6,  is  a  dictum  that  the  court  cannot  with- 
out consent  consider  the  objection  that  it  has  no  jurisdiction  of  the  sub- 
ject of  the  action,  if  that  ground  is  not  specified  in  the  demurrer,  which 
is  clearly  unsound,  for  no  court  or  judge  is  bound  to  proceed  a  step  in 
a  eau^  of  which  there  is  no  jurisdiction. 

In  equity,  at  the  hearing,  other  causes  of  demurrer  may  be  assigned  ore 

tenuA     Brinkerhoff  v.  Brov:n,  G  Johns.  Ch.  149;  Taylor  v.  Holmes,  14 
Fed.  498. 
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1.  Statutory  grounds  exclusive. 

2.  Precise  language  of  statute  not 

sential. 

3.  —  intelligible  indication  enough. 

4.  Omission     to     assign     the     right 

ground. 

5.  Wrong    specification    under    right 

ground. 

6.  General  and  special  demurrers. 
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ing good. 
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noticed. 

12.  —  facts  appearing  by  the  process. 


13.  —  facts  necessarily  implied  by  the 

existence  of  the  pleadings. 

14.  Joint  demurrer. 

15.  Verification  not  required.     Certifi- 

cate.   AfiSdavit. 
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23.  Filing  demurrer. 

24.  Notice  of  hearing;  hearing;  waiver. 

25.  Withdrawal  or  abandonment  of  de- 

murrer. 


1.  Statutory  grounds  exclusive. 

Under  the  new  procedure,  a  demurrer  cannot  be  sustained  on  any 
grounds  other  than  those  allowed  in  the  statute.* 

^Henisch  v.  Porter,  10  Cal.  655;  Kyle  v.  Craig,  125  Gal.  107,  57  Pac.  791; 
Kemcorthy  v.  Williams,  5  Ind.  375;  McClary  v.  Sioux  City  d  P.  R.  Co. 
3  Neb.  44,  19  Am.  Rep.  631;  Marie  v.  Garrison,  83  N.  Y.  14,  23;  Dunn 
V.  Barnes,  73  N.  C.  273;  Jones  v.  Peters  (Ind.)  62  N.  E.  1019;  Harper 
V.  Cliamberlain,  11  Abb.  Pr.  234. 

Demurrer  on  the  ground  that  a  cause  of  action  of  which  the  court  had  ju- 
risdiction was  united  with  one  of  which  it  had  not  is  not  sustainable. 
Dodge  v.  Colby,  108  N.  Y.  445,  15  N.  E.  703,  Modifying  37  Hun,  515. 

Misjoinder  contrary  to  the  Code  as  to  joinder,  not  available  under  demurrer 
specifying  a  misjoinder  which  is  not  contrary  to  the  Code.  Carter  y. 
De  Camp,  40  Hun.  258. 

It  is  not  good  ground  of  demurrer  that  an  amended  petition  departs  from 
the  cause  of  action  set  out  in  the  original  petition.  Hord  v.  Chandler, 
13  B.  Mon.  403  (otherwise  in  some  jurisdictions).  So,  stating  one 
cauee  of  action  in  several  counts  is  not  a  ground  of  demurrer.  Lackey 
v.  Vanderbilt,  10  How.  Pr.  155. 

But  adding  to  a  good  demurrer  objections  not  authorized  by  the  statute — 
e.  g.,  assigning  as  a  cause  of  demurrer  that  certain  parts  of  the  com- 
plaint are  immaterial  and  redundant — does  not  vitiate  the  demurrer. 
Smith  V.  Broicn,  8  How.  Pr.  CS3. 

A  demurrer  to  a  paragraph  of  the  plaintiff's  reply  to  an  answer,  on  the 
ground  that  it  does  not  contain  facts  sufficient  to  constitute  a  good  de- 
fense or  reply  to  the  answer,  is  not  in  proper  form,  and  is  properly 
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oyeimled,  under  the  Indiana  Code,  proTiding  that  the  cause  for  de- 
murrer shall  be  "that  the  facta  therein  are  not  sufficient  to  avoid  the 
paragraph  of  answer."  Krathtcohl  v.  DcLwson,  140  Ind.  1,  38  N.  E.  467, 
39  N.  E.  496. 

And  a  demurrer  to  one  paragraph  of  an  answer,  on  the  ground  that  it  does 
not  "state  feicts  sufficient  to  make  a  good  answer  to  the  complaint/'  is 
insufficient  under  Ind.  Rev.  Stat.  1894,  §  349,  providing  that  the  plain- 
tiff may  demur  to  a  paragraph  of  an  answer  when  facts  stated  therein 
are  insufficient  to  constitute  a  cause  of  defense.  Dawson  v.  Eads,  140 
Ind.  208,  39  N.  E.  919;  Wade  v.  Huher,  10  Ind.  App.  417,  38  N.  E.  351. 

A  demurrer  to  an  answer  on  the  ground  that  it  does  not  "state  facts  suf- 
ficient to  constitute  a  cause  of  action"  is  insufficient,  as  answers  are  not 
required  to  state  causes  of  action,  but  are  sufficient  if  they  state  de- 
fenses.    Ecncley  v.  Zigerly,  135  Ind.  248,  34  N.  E.  219. 

In  justice's  court  a  demurrer  to  a  complaint  declaring  on  a  promissory 
note,  on  the  ground  that  the  action  was  brought  against  but  one  of  the 
makers  of  a  joint  note,  does  not  specify  any  of  the  grounds  designated 
by  N.  Y.  Code  Civ.  Proc.  §  2939,  and  is  insufficient  in  law  to  raise  any 
objection  to  the  substance  or  form  of  the  complaint.  Oorman  v.  Detoey, 
24  Misc.  643,  54  N.  Y.  Supp.  303. 

2.  Precise  lang^iage  of  statute  not  essential. 

It  is  enough  if  the  demurror  substantially  indicates  one  of  the  stat- 
utory grounds.  Informality  in  assigning,  which  ought  not  to  mislead, 
may  be  disregarded.^ 

'Specification  of  ground  by  saying  "that  said  paragraph  does  not  state 
facts  sufficient  to  avoid  the  allegations  contained  in  the  answer  to  which 
it  is  intended  to  be  a  reply,"  sufficient  without  expressly  stating  wihich 
it  was.  Buscher  ▼.  Knapp,  107  Ind.  340,  8  N.  E.  263;  Leioellen  v. 
Crane,  113  Ind.  2S9,  15  N.  E.  515. 

An  objection  that  the  complaint  does  not  show  plaintififs  capacity  to  sue 
is  sufficiently  stated  in  a  demurrer  specifying  lliat  the  complaint  does 
not  state  facts  sufficient  to  constitute  a  cause  of  action, — among  other 
things,  that  it  does  not  show  plaintiff's  capacity  to  sue.  Connecticut 
Bank  v.  Smith,  9  Abb.  Pr.  168,  17  How.  Pr.  487. 

A  demurrer  upon  the  ground  that  there  is  a  defect  of  parties  plaintiff,  in 
that  one  who  is  alleged  by  the  complaint  to  be  dead  is  omitted  as  a 
party,  is  sufficient,  since  it  was  the  evident  intention  of  the  pleader  to 
assert  that  the  personal  representatives  of  the  deceased  were  necessary 
parties,  and  the  infelicitous  mode  of  assertion  ought  not  to  prejudice 
the  defendant,  because  it  could  not  have  misled  the  plaintiffs.  Cornell 
V.  Jfew  York,  9  Hun,  285. 

The  contrary  notion  was  carried  to  an  extreme  in  Qruhha  v.  Kifig,  117  Ind. 
243,  20  N.  E.  142,  which  holds  that  a  demurrer  expressed  to  be  upon  the 
ground  that  the  petition  does  not  state  facts  sufficient  to  constitute  "a 
good  and  sufficient  petition''  is  not  good  as  a  demurrer  for  failure  to 
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"state  facts  sufficient  to  constitute  a  cause  of  action,"  under  Ind.  Rev. 
Stat.  18S1^  f  339,  cl.  5,  for  it  does  not  set  forth  anj  statutory  cause  of 
demurrer. 

A  demurrer  for  misjoinder  of  causes  of  action  need  not  t?  taken  in  the  pre- 
cise words  of  the  New  York  Code  of  Civil  Procedure;  but  it  is  sufficient 
to  state  that  one  cause  of  action,  naming  it,  is  united  with  another 
cause  of  action,  also  named,  which  the  Code  does  not  permit  to  be 
joined.     McClure  v.  Wilson,  13  App.  Div.  274,  43  X.  Y.  Supp.  209. 

3.  —  intelligible  indication  enougli. 

To  satisfy  the  nile  that  a  demurrer  to  one  of  several  causes  of  ac- 
tions or  defenses  must  specify  '\vhicli,  it  is  enough  if  it  indicates  which 
with  such  certainty  that  it  ought  not  to  misle:id.* 

*  Matthews  v.  Beach,  8  N.  Y.  173,  Reversing  5  Sandf.  256;  Buscher  v. 
Knapp,  107  Ind.  340,  8  N.  E.  263;  Wise  v.  Eastham,  30  Ind.  133;  Lagotc 
V.  yeilson,  10  Ind.  183. 

It  is  enough  if  it  is  obvious  from  the  contents  of  the  answer  that  it  could 
only  relate  to  the  first  cause  of  action.  Crasio  v.  White,  52  Hun,  473, 
6  N.  Y.  Supp.  718.     See  also  chapter  n.,  §  3,  post. 

Contra,  Aichinsony,  Lee,  76  Ind.  132,  which  holds  that  the  contents  of  the 
reply  expressly  referring  to  a  fact  set  forth  in  a  third  answer  is  not  a 
sufficient  indication,  because  "the  answer  cannot  be  thus  made  part  of 
the  reply." 

4.  Omission  to  assign  the  right  ground. 

A  statutory'  ground  of  demurrer,  not  expi-cssly  assigned  in  the  de- 
murrer, at  least  in  substance,  is  not  available  on  tlie  argument^ 

'  Adrian  Watertcorks  v.  Adrian,  64  Mich.  584,  31  N.  VV.  629;  Carter  v.  De 
Camp,  40  Hun,  258;  Berneij  v.  Drexel,  33  Hun,  419. 

Demurrer  assigning  no  ground.  Jetcett  v.  Honey  Creek  Draining  Co.  39 
Ind.  245. 

Demurrer  assigning  wrong  ground.  Washington  v.  Fames,  6  Allen,  417; 
Suffolk  Bank  v.  Lowell  Bank,  8  Allen,  356;  Proctor  v.  Stone,  1  Allen, 
193. 

If  the  defendant  demurs  for  the  wrong  reason,  he  waives  all  other  grounds, 
even  if  good,  since  Ala.  Code,  §  2690,  forbids  objections  by  way  of  de- 
murrer to  be  considered  if  not  distinctly  stated.  Turner  Coal  Co.  v. 
Clover,  101  Ala.  289,  13  So.  478. 

A  demurrer  specif^'ing  grounds  for  the  dismissal  of  a  bill  for  want  of 
equity  does  not  warrant  the  dismissal  of  the  bill  on  a  ground  not  speci- 
fied in  the  demurrer.     McMinn  v.  Karter,  123  Ala.  502,  26  So.  649. 

A  demurrer  will  not  be  entertained  in  the  face  of  the  statute,  even  thoug->i 
the  attorneys  stipulate  in  writing  that  the  demurrer  shall  be  deemed  a?^ 
if  specifying  every  ground  that  could  be  legally  stated.  Alabama  d  F. 
R.  Co.  V.  Watson,  42  Ala.  74. 
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Only  the  causes  assigned  as  grounds  of  demurrer  can  be  considered,  no  mat- 
ter what  defects  may  be  apparent  in  the  bill,  under  Ala.  Code,  fi  3443, 
providing  that  a  demurrer  must  set  forth  the  grotmds  specially,  and 
otherwise  must  not  be  heard.  Dickerson  v.  Winslow,  97  Ala.  491,  11 
So.  918. 

Demurrer  on  one  of  two  specific  grounds  for  demurrer  designated  by  ^lont. 
Code  Civ.  Proc.  1895,  §  680,  "that  the  plaintiff  has  no  legal  capacity  to 
sue,"  and  that  "the  complaint  does  not  state  facts  sufficient  to  consti- 
tute a  cause  of  action,"  cannot  be  aided  by  a  consideration  of  the  other 
ground.     Knight  v.  Le  Beau,  19  Mont.  223,  47  Pac.  9o2. 

A  defendant  who  has  demurred  to  the  complaint  on  the  ground  that  it  fails 
to  state  facts  sufficient  to  constitute  a  cause  of  action  cannot  thereunder 
avail  himself  of  any  other  grounds  of  demurrer  specified  by  statute,  but 
he  must  specifically  assign  them.  Presbyterian  Dd,  of  Church  Erection 
Fund  V.  First  Preeby,  Church,  19  Wash.  455,  53  Pac.  671. 

In  Dodge  v.  Colby,  108  X.  Y.  445,  15  N.  E.  703,  Modifying  37  Hun,  515,  the 
decision  rests  upon  the  requirement  of  N.  Y.  Code  Civ.  Proc.  i  490,  that 
the  objection  be  distinctly  specified. 

5.  Wrong  specification  nnder  right  g^onnd. 

If  th<»  groimd  assigned  in  the  demurrer  is  expressly  qualified  by 
speciScations,  a  particular  objection  not  within  the  specifications  is 
not  available  on  the  argument^ 

'  yellia  V.  De  Forest,  16  Barb.  61. 

A  party  who,  in  the  absence  of  a  statutory  requirement,  volunteers  a  spec- 
ification, is  thereby  estopped  from  relying  on  any  particular  not  speci- 
fied. State  ex  rel.  Yard  v.  Ocean  Beach  Borough  Commission,  48  N.  J. 
L.  375,  5  Atl.  142. 

6.  General  and  special  demurrers. 

A  general  demurrer  does  not  allege  any  particular  ground.* 

At  common  law,  in  equity,  and  in  courts  of  tlie  United  States,  to 
matter  of  substance  a  general  demurrer  L^  sufficient ;  but  where  the 
objection  is  to  matter  of  form  only,  a  special  demurrer  is  necessary.^ 

A  special  demurrer  must  specify  the  defect  relied  on  sufficiently  to 
disclose  to  the  adversary  the  particular  objection  he  must  answer ;  and 
it  is  not  enough,  without  doing  so,  merely  to  specify  the  nature  of  the 
objection  or  the  point  of  law.^ 

\\Tiere  the  demurrer  is  to  a  part  only  of  the  adverse  pleading,  it 
must  specify  what  part ;  and  it  is  not  enough  to  describe  it  as  "so  much 
as"  relates  to  a  particular  subject  or  object* 

•Gould,  PI.  p.  445;  Mutual  Acci.  Asso,  v.  Tuggle,  138  111.  428,  28  N.  E. 
1066. 
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But  that  a  general  demurrer  to  a  bill  in  equity  contains  special  reasons  in 
matters  of  substance  as  authorized  by  the  Michigan  chancery  rule  9. 
does  not  make  the  demurrer  any  the  less  a  general  demurrer.  Robin- 
son V.  Kunkleman,  117  Mich.  193,  76  N.  W.  451. 

Special  grounds  of  demurrer  to  the  substance  of  a  declaration,  and  not  to 
its  form,  amount  only  to  a  general  demurrer.  Sprinp  Valley  v.  Spring 
Valley  Coal  Co.  71  111.  App.  432. 

A  special  exception  to  all  that  part  of  the  answer  included  between  certain 
subdivisions,  because  it  sets  up  a  series  of  matters  and  things  and  al- 
leges transactions  foreign  to  the  suit,  and  not  relative  to  any  issue,  and 
which  constitute  no  defense,  without  pointing  out  any  special  defects, 
^is  a  mere  general  demuiTer.  Cheek  v.  Hcmdon,  82  Tex.  146,  17  S. 
W.  763. 

General  demurrer  to  plea  of  payment,  which  is  defective  in  failing  to  allesre 
with  reasonable  certainty  when,  how,  and  to  whom  payment  was  made, 
is  properly  overruled  where  it  entirely  fails  to  point  out  the  defects. 
Wortham  v.  Sinclair,  98  Ga.  173,  25  S.  E.  414. 

'Erie  Teleg,  d  Teleph.  Co.  v.  Grimes,  82  Tex.  89,  17  S.  W.  831;  Rudd  v. 
Darling,  64  Vt.  45C,  25  Atl.  479. 

II  the  matter  pleaded  be  in  itself  insufficient  without  reference  to  the  man- 
ner of  pleading  it,  the  defect  is  one  of  substance;  but  if  the  only  fault 
is  in  the  form  of  alleging  the  matter,  the  defect  is  formal.  Camp  v. 
Hall,  39  Fla.  535,  22  So.  792. 

A  defect  is  formal  when  a  defendant  must  of  necessity  be  guilty  of  a  breach 
of  the  law  and  liable  to  an  action  if  the  declaration  is  true.  Jacob  v. 
United  States,  1  Brock.  620,  524,  Fed.  Gas.  No.  7,157,  Marshall,  Ch.  J., 
holding  that  under  a  statute  imposing  a  penalty  for  rescuing  or  "caus- 
ing to  be"  rescued,  an  allegation  in  the  alternative  is  defective  in  form 
merely. 

Tlie  United  States  courts  cannot  give  judgment  for  any  defect  or  want  of 
form,  "except  those  which,  in  cases  of  demurrer,  the  party  demurring 
specially  sets  down,  together  with  his  demurrer,  as  the  cause  thereof; 
and  such  court  shall  amend  every  such  defect  and  want  of  form  other 
than  those  which  the  party  demurring  so  expresses,  and  may  at  any 
time  permit  either  of  the  parties  to  amend  any  defect  in  the  process  or 
pleadings,  upon  such  conditions  as  it  shall,  in  its  discretion  and  by 
its  rules,  prescribe."    U.  S.  Rev.  Stat.  §  954. 

The  language  of  the  court  in  Rosenha^h  v.  Drey  fuss,  1  Fed.  391,  396,  im- 
plies that  this  rule  is  only  in  force  in  states  where  special  demurrers 
are  retained.  But  the  actual  ruling  was  only  that  this  act  did  not  pre- 
clude giving  efTect  to  the  state  statute  allowing  amendment  of  course. 

Ab  to  the  form  of  demurrers,  the  safer  opinion  is  that,  while  leave  to  amend 
as  of  course  is  not  inconsistent  with  §  954,  the  courts  of  the  United 
States  may  still  require  demurrers  to  specify  objections  of  form. 

An  opportunity  for  amending  a  bill  should  be  given  upon  allowing  a  special 
demurrer,  where  the  objection  can  be  obviated  by  simply  striking  out 
the  objectionable  feature.  Bigelow  v.  Saaiford,  98  Mich.  657,  57  N.  W. 
1037. 
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In  a  suit  on  a  note  against  an  executor,  an  objection  that  the  action  ought 
not  to  have  been  in  detinei  only,  but  in  debet  et  detinet,  is  a  matter  of 
form,  and  only  available  on  special  demurrer.  Childress  v.  Emory,  8 
Wheat  642,  671,  5  L.  ed-  705,  712. 

The  failure  of  a  bill  for  infringement  of  a  patent  to  aver  that  the  inven- 
tion has  not  been  patented  or  described  in  any  printed  publication  in 
this  or  any  foreign  country,  before  the  date  of  the  invention  of  the  dis- 
covery, is  a  defect  of  form,  which  may  be  taken  advantage  of  by  special 
demurrer.     Eanlon  v.  Primrose,  56  Fed.  600. 

A  general  demurrer  to  a  plea  of  fraud  in  a  common-law  action  is  not  suf- 
ficient to  present  the  objection  that  the  acts  constituting  the  fraud  were 
not  stated,  but  sufficient  to  entertain  the  objection  that  fraud  could  not 
be  a  defense  because  the  judgment  pleaded  was  conclusive.  Christmas 
y.  Russell,  5  Wall.  290,  303,  18  L.  ed.  475,  479. 

A  general  demurrer  to  a  complaint  goes  merely  to  defects  of  substance,  and 
not  to  form,  and  li^'s  only  when  no  cause  of  action  whatever  is  alleged. 
Thompson  v.  Foa,  21  Misc.  298,  47  N.  Y.  Supp.  176. 

Failure  to  allege  protest,  in  an  action  on  a  foreign  bill,  is  a  matter  of  form, 
which  cannot  be  reached  by  general  demurrer.  Hart  v.  Otis,  41  111. 
App.  431. 

The  failure  of  a  declaration  in  an  action  of  debt  by  a  town  to  recover  taxes, 
to  allege  the  time  and  place  of  the  written  direction  by  the  selectmen 
contemplated  by  the  Maine  statute  providing  that  the  selectmen  of  any 
town  may  in  writing  direct  an  action  of  debt  to  be  commenced  in  the 
name  of  the  town  against  a  party  liable  for  unpaid  taxes,  does  not  sub- 
ject it  to  a  general  demurrer,  where  it  is  apparent  therefrom  that  the 
direction  was  given  after  the  assessment  and  before  suit  brought. 
The  omission  is  matter  of  form,  which  must  be  specially  demurred  to. 
WeUinffton  v.  Small,  89  Me.  154,  36  Atl.  107. 

An  objection  to  a  matter  of  form  in  the  declaration  cannot  be  raised  by 
general  demurrer  when  the  meaning  and  intent  is  plain.  Emmons  v. 
Alvord,  177  Mass.  466,  59  N.  £.  120. 

Mere  defects  or  omissions  in  the  form  of  statement  of  a  declaration  must 
be  specially  pointed  out  in  a  demurrer,  under  Mass.  Pub.  Stat.  chap. 
167,  I  12,  in  order  to  be  taken  advantage  of.  Steffe  v.  Old  Colony  R. 
Co.  156  Mass.  262,  30  N.  E.  1137. 

It  is  not  necessary  to  file  a  special  demurrer  to  a  plea  in  abatement,  as  a 
general  demurrer  reaches  ail  its  defects,  not  only  of  substance,  but  also 
of  form.     CaptceU  v.  8ipe,  17  R.  I.  475,  23  Atl.  14. 

Kg  advantage  can  be  taken  of  any  mere  defect  of  form  in  a  pleading,  in 
Florida,  where  special  demurrers  in  conmion-law  actions  have  been  abol- 
ished, except  in  a  proper  case,  under  Fla.  Rev.  Stat.  §  1043,  by  motion 
to  strike  out  or  amend  the  pleading  as  being  so  framed  as  to  prejudice, 
embarrass,  or  delay  the  fair  trial  of  the  action.  Camp  v.  Hall,  39  Fla. 
535,  22  So.  792. 

See,  to  same  effect,  Orafflin  v.  Jackson,  40  N.  J.  L.  440. 

On  special  demurrer  no  objections  can  be  made  as  to  form,  other  than  those 
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in  the  demurrer  itself.     Iron  Clad  Dryer  Co,  v.  Chicago  Trust  d  8av. 
Bank,  50  111.  App.  4G1. 

See  also  §  25,  infra. 

*  The  reason  for  requiring  by  statute  the  causes  of  demurrer  to  be  distinctly 
shown  is  that  defects  in  pleading  may  be  so  distinctly  pointed  out  that 
the  party  pleading  may  be  apprised  of  their  existence,  and  have  oppor- 
tunity to  cure  them  by  amendment  if  he  can.  Ootcan  v.  Motley ,  125 
Ala.  3G9,  28  So.  70. 

A  demurrer  to  a  replication  on  the  ground  that  the  matters  and  things  set 
up  therein  are  not  sufficient  in  law  as  an  answer  to  the  plea  is  general, 
and  insufficient  under  Ala.  Code,  §  2690,  providing  that  no  demurrer  can 
be  allowed  except  as  to  matter  of  substance,  and  that  no  objection  can 
be  allowed  which  is  not  distinctly  stated  in  the  demurrer.  Brotcder  y. 
Irhy,  112  Ala.  379,  21  So.  351. 

So,  too,  a  demurrer  to  a  plea  on  the  ground  that  the  matters  and  things  set 
out  therein  are  not  material  to  the  cause  of  action  is  a  general  demur- 
rer, and  must  be  overruled  under  Ala.  Code  1880,  §  2690,  requiring  the 
objection  or  defect  to  be  distinctly  stated  or  specified.  ShaJian  v.  Ala- 
hama  G,  S,  R.  Co.  115  Ala.  181,  22  So.  449. 

A  demurrer  to  a  ground  of  contest  of  a  will  "because  it  presents  no  issue 
of  fact  or  law  which  avoids  said  will,"  is  not  a  sufficient  specification  of 
any  objection,  and  is  too  general  to  be  considered,  under  Ala.  Code  1880, 
§  2090.     Moore  v.  Heineke,  119  Ala.  627,  24  So.  374. 

In  an  action  of  forcible  entry  and  detainer,  a  demun-er  to  the  complaint  on 
the  ground  of  uncertainty,  in  that  it  cannot  be  ascertained  therefrom 
"what  waa  the  character  of  the  alleged  possession  of  plaintiff  of  the 
property  described,"  is  a  sufficient  specification  to  put  plaintiff  on  no- 
tice that  Ills  complaint  is  assailed  for  insufficiency  or  uncertainty  in  al- 
leging actual  possession  of  the  land,  as  required  by  Cal.  Code  Civ.  Proc. 
§  1172.     Knotclcs  v.  Crocker  Estate  Co.  125  Cal.  264,  57  Pac.  998. 

A  demurrer  to  the  "prayer  or  claim  for  relief,  because  on  the  facts  stated 
the  plaintiff  is  not  entitled  to  the  relief  sought  against"  defendants,  is 
bad  for  violation  of  Conn.  Gen.  Stat.  §  873,  providing  that  all  demurrers 
shall  "distinctly  specify  the  reasons  why  the  pleadings  demurred  to  are 
insufficient."  A'ortwiZfc  ex  rel.  Faiccett  v.  Ireland,  68  Conn.  1,  35  Atl. 
804. 

A  demurrer  to  pleas  on  the  ground  that  they  are  double  in  that  they  con- 
tain several  distinct  matters  of  defense  is  insufficient  for  failure  to  spe- 
cially show  wherein  the  duplicity  exists.  Martin  v.  Bartou?  Iron 
Works,  35  Ga.  320. 

A  demurrer  to,  or  motion  to  strike  out,  a  plea  on  the  ground  that  it  does 
not  comply  with  the  Georgia  pleading  act  of  1893,  and  is  argumentative 
and  full  of  surplusage,  is  properly  overruled,  where  it  does  not  specify 
the  particular  defects.     Clarke  v.  Parks,  97  Ga.  374,  23  S.  E.  839. 

A  demurrer  to  a  petition  on  the  giound  that  the  items  of  damage  are  too 
remote  and  cannot  be  recovered,  ^vithout  specifically  pointing  out  items 
objected  to,  is  not  good,  where  the  petition  contains  several  paragraphs. 
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some  of  which  set  forth  and  pray  for  damages  which  may  properly  be 
said  to  have  arisen  from  the  wrongs  complained  of  in  the  petition. 
Seals  V.  Augusta  Southern  R.  Co.  102  Ga.  817,  20  S.  £.  116. 

An  ambiguity  in  a  complaint  which  states  a  cause  of  action  can  only  be 
reached  by  special  demurrer  alleging  such  ground  and  pointing  out  the 
defect  specially,  and  not  by  objections  to  the  introduction  of  evidence. 
Naylor  v.  Vermont  Loan  &  T.  Co.  (Idaho)  55  Pac.  297. 

A  defendant  seeking  to  raise  a  point  touching  a  declaration,  which  might 
be  obviated  by  amendment,  should  be  required  to  state  it  specifically, 
and  should  not  demur  generally.  Mutual  Acci.  Asso,  v.  Tuggle,  39  111. 
App.  509,  Reversed  in  138  111.  428,  28  N.  £.  1060. 

The  use  of  the  neuter  pronoun  "it"  for  the  masculine  in  a  pleading  is  ob- 
jectionable, if  at  all,  only  on  a  special  demurrer.  Barth  v.  Iroquois 
Furnace  Co.  63  111.  App.  323. 

A  special  demurrer,  like  a  plea  in  abatement,  must  be  certain  to  a  particu- 
lar intent.    Phamxx  Ins.  Co,  v.  Bedrick,  73  111.  App.  601. 

An  informal  conclusion  of  a  plea  can  only  be  taken  advantage  of  by  a  de- 
murrer specifically  pointing  out  the  objection,  and  a  general  demurrer 
is  insufficient.     Barbee  v.  Sproul,  78  111.  App.  532. 

A  demurrer  to  the  complaint  in  a  proceeding  by  a  common  council  to  open 
and  extend  a  street,  whereby  the  jurisdiction  of  the  common  council  and 
city  commissioners  in  the  matter  is  questioned,  is  insufficient  under 
Bums's  Rev.  Stat.  (Ind.)  1894,  §  3643,  requiring  objections  to  the  pro- 
ceeding to  be  specifically  stated  in  writing,  where  it  fails  to  point  out 
definitely  the  ground  of  objection.  Powell  v.  Greensburg,  150  Ind.  148, 
49  N.  £.  955. 

Demurrer  to  a  petition  on  the  ground  that  the  claims  or  allegations  thereof 
are  contradictory  or  inconsistent,  but  not  pointing  out  wherein  they  are 
so,  is  bad  for  indefiniteness.  First  M.  E.  Church  v.  Donncll,  95  Iowa, 
494,  64  N.  W.  412. 

In  a  special  proceeding,  a  demurrer  to  the  petition  must  specify  and  num- 
ber the  grounds  of  objection  to  the  pleading,  as  a  general  demurrer  is 
insufficient  under  Iowa  Code,  §  3562.  Re  JdcMurrai/,  107  Iowa,  648,  78 
N.  W.  691. 

A  demurrer  which  merely  states  that  the  defendants  demur  to  the  petition 
of  plaintiff  raises  no  question.  Tootle  v.  Berkley,  57  Kan.  Ill,  45  Pac. 
77. 

But  a  demurrer  on  the  ground  that  ''the  negligence  complained  of  is  not 
sufficiently  and  legally  set  out"  is  sufficiently  specific  without  stating 
what  should  have  been  alleged.  Conley  v.  Richmond  d  D.  R.  Co.  109 
N.  C.  692,  14  S.  E.  303. 

A  special  exception  to  a  petition  charging  negligence  in  running  an  engine 
agninst  cara  on  a  side  track,  on  the  ground  that  it  does  not  show  how 
such  engine  struck  the  cars,  cannot  be  considered,  it  being  merely  a  gen- 
eral exception  to  a  specific  allegation,  without  pointing  out  any  defect 
therein.  Galveston,  H.  d  8.  A.  R.  Co.  v.  Croskcll,  6  Tex.  Civ.  App.  160, 
23  S.  W.  486. 
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Special  demurrers  are  abolished  by  W.  Va.  Code,  chap.  125,  S  28,  providing 
the  form  of  a  demurrer  without  specifying  causes.  Cook  v.  Doraey,  38 
W.  Va.  196,  18  S.  K  468. 

The  requirement  of  HilPs  Anno.  Laws  (Or.)  f  68,  that  a  demurrer  must 
distinctly  specify  the  ground  of  objection,  is  not  complied  with  by  stat- 
ing that  there  is  "a  defect  of  parties  plaintiff  and  defendant."  The  de- 
murrer should  designate  those  who  should  have  been  made  parties 
State  ex  reU  McCain  v.  Metschan,  32  Or.  372,  41  L.  R.  A.  602,  46  Pac. 
791,  63  Pac.  1071. 

In  a  suit  by  stockholders  against  directors,  a  demurrer  by  the  defendant 
company  for  want  of  necessary  parties  is  insuilicient,  where  it  fails  to 
specify  the  parties  whose  nonjoinder  is  fatal.  Dtcigkt  v.  Central  Ver- 
mont R,  Co,  9  Fed.  785. 

When  special  demurrer  appropriate. 

The  omission  of  a  profert,  when  necessary,  can  only  be  taken  advantage  of 
by  special  demurrer.  Mitchell  v.  Woodward,  2  Marv.  (Del.)  311,  43 
Atl.  165;  Neto  York  Trap  Rock  Co.  v.  Broicn^  61  N.  J.  L.  536,  43  At). 
100. 

That  some  of  the  parties  are  improper  or  unnecessary,  or  some  of  the  fact- 
alleged  superfluous  or  alTord  no  cause  for  relief,  or  that  some  of  the  re- 
lief prayed  for  may  not  be  appropriate, — ^is  not  ground  for  dismissal  oti 
general  demurrer,  as  these  are  matters  of  special  demurrer.    Reese  v 
Reese,  89  Ga.  645,  15  S.  E.  846. 

Failure  of  the  complaint  in  a  libel  action  to  set  out  the  very  words  pub 
lished,  or  such  of  them  as  relate  to  the  plaintiff,  ia  an  amendable  de- 
fect, of  which  advantage  cannot  be  taken  by  general  demurrer.  Tho 
exception  should  be  taken  by  a  special  demurrer.  White  v.  Parks,  93 
Ga.  633,  20  S.  £.  78. 

Defects  in  a  petition  which,  in  substance,  sets  forth  a  cause  of  action,  can- 
not be  urged  by  a  general  demurrer,  but  should  be  pointed  out  by  an 
appropriate  special  demurrer.  Little  Rock  Cooperage  Co,  v.  Hodge. 
105  Ga.  828,  32  S.  £.  603. 

A  petition  which  sets  forth  a  legal  cause  of  action  in  substance  is  good 
against  a  general  demurrer,  although  it  may  contain  irrelevant  matter 
and  may  not  be  properly  paragraphed.  Objections  on  that  ground 
should  be  raised  by  special  demurrer.  South  Carolina  d  0,  R.  Co,  v. 
Augusta  Southern  R,  Co.  Ill  Ga.  420,  36  S.  K  593. 

A  declaration  in  an  action  on  the  case  for  enticing  the  plaintiffs'  daughter 
to  leave  their  home  is  not  obnoxious  to  a  general  demurrer  because  it 
fails  to  allege  the  exact  date  of  the  acts  complained  of,  if  it  shows  that 
they  are  within  the  period  of  limitation,  as  the  omission  to  specify  the 
exact  date  can  be  taken  advantage  of  only  on  special  demurrer.  Harv 
V.  Dean,  90  Me.  308,  38  Atl.  227. 

An  objection  that  an  answer  claiming  the  benefit  of  a  cross  bill,  by  defend- 
ant in  an  action  to  foreclose  a  mechanic's  lien,  does  not  pray  for  proces."?. 
must  be  raised  by  special  demurrer.  Smalley  v.  Ashland  Brown-Stonr. 
Co,  114  Mich.  104,  72  N.  W.  29. 
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The  faflure  of  a  bill  in  equity  for  the  cancelation  of  a  county  tax-sale 
eertificate,  to  offer  to  do  equity  by  refunding-  the  tax  paid,  cannot  be 
taken  advantage  of  by  a  general  donurrer,  if  a  case  for  equitable  relief 
is  set  out,  however  imperfectly.  It  should  be  made  the  subject  of  a 
special  demurrerT    Oreenley  v.  Hovey,  115  Mich.  504,  73  N.  W.  808. 

The  statutoiy  ground  of  demurrer  that  the  court  has  no  jurisdiction  of 
the  person  of  the  defendant  or  the  subject-matter  of  the  action  must  be 
specially  assigned.  It  is  not  raised  by  a  general  demurrer.  Hull  v. 
Standard  Coal  d  Iron  Co,  7  Ohio  N.  P.  157. 

Under  the  West  Vii^nia  practice,  if  an  answer  presents  no  bar  to  the  bill, 
or  contains  some  matter  not  material,  exception  should  be  made  to  it, 
pointing  out  defects^  rather  than  a  general  objection.  Bennett  v. 
Pierce,  45  W.  Va,  654,  31  S.  E.  972. 

*Atwill  y.  Ferrett,  2  Blatchf.  39,  Fed.  Cas.  No.  640,  holding  that  a 
special  demurrer  referring  to  the  parts  of  the  bill  objected  to  as  "so 
much  of  the  bill  as  seeks,"  etc,  is  insufficient.  It  should  point  out  by 
paragraph,  page,  or  folio  where  the  objectionable  matter  is  to  be  found. 

A  special  deuLurrer  "to  so  much  of"  certain  specified  paragraphs,  "or  else- 
where," of  a  bill  for  discovery  and  relief  in  respect  to  certaiu  l)onds, 
on  the  ground  that  plaintiff  has  stated  no  case  entitling  it  to  relief,  is 
insufficient  as  too  indefinite.  Chicago,  8t,  L.  d  N.  0.  R.  Co,  v.  Macomb, 
2  Fed.  18. 

Special  demurrers  to  parts  of  pleadings  are  not  provided  for  in  the  Indi- 
ana Code  of  Practice.    Johnson  v.  Brovni,  130  Ind.  634,  28  N.  E.  698. 

7.  Stipulation  cannot  avoid  statute. 

A  statute  prescribing  the  mode  in  which  objections  must  be  stated 
in  a  demurrer  will  not  be  disregarded  by  the  court  in  deference  to  a 
stipulation  that  a  demurrer  which  does  not  conform  to  the  statute 
hall  be  treated  as  if  it  did.^ 

^Alahama  d  F.  R,  Co.  v.  Wateon,  42  Ala.  74,  holding  that  no  agreement  of 
counsel  can  i-ender  nugatory  a  statutory  prohibition  imposing  a  rule  of 
pleading  intended  to  control  the  action  of  the  courta 

S.  Several  fpeclfications,  part  only  being  good. 

It  is  the  better  opinion  that  a  demurrer  whidi  specifies  a  sufficient 
objection  in  support  of  the  ground  it  assigns  is  not  vitiated  by  spec- 
ifying also  an  insufficient  objection.* 

*  Harrison  v.  Hogg^  2  Ves.  Jr.  323,  holding  that  if  one  ground  is  held  good. 
it  is  unnecessary  for  the  court  to  examine  the  others. 

The  contrary  was  held  iu  Anderton  v.  Wolf^  41  Hun,  671,  on  demurrer  for 
defect  of  parties,  specifying  as  necessary  parties  (1)  three  director?  of 
the  corporation  whose  affairs  were  involved,  (2)  three  inspectors  of 
election,  and   (3)  the  transferees  of  certain  securities.    Tlie  court  held 
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that,  as  it  did  not  appear  by  the  complaint  that  there  were  three  in* 
spectors,  the  whole  ground  of  demurrer  must  fail,  because  the  Code  does 
not  contemplate  that  one  giound  of  demurrer  should  be  sustained  in 
part  and  overruled  in  part. 

[This  nding  is  extremely  technical,  and  does  not  seem  to  rest  on  any  sub- 
stantial reason,  and  the  present  practice  is  in  harmony  with  the  doc- 
trine that,  while  a  general  objection  may  be  bad  in  whole  if  bad  in  part, 
a  specific  objection  is  not  bad  merely  because  another  specific  objection 
is  bad.] 

9.  Inconsistent  objections. 

It  is  the  better  opinion  tliat  a  ground  of  deniurrer,  sufficient  if  it 
stood  alone,  cannot  be  disregarded  because  it  assumes  the  insufficiency 
of  anotlier  separate  ground  assigned  in  the  same  demurrer,  if  the  points 
of  law  relied  on  are  not  inconsistent  with  each  other.^ 

*The  contrary  was  held  in  Berford  v.  Barnes,  45  Hun,  253,  where  a  de- 
murrer upon  the  ground  that  the  facts  stated  are  insAifticient  to  consti- 
tute a  cause  of  action,  and  upon  the  ground  that  there  is  a  misjoinder 
of  causes  of  action,  was  held  inconsistent,  because  if  no  cause  of  action 
is  stated,  there  can  be  no  misjoinder  of  causes.  (Citing  Sullivan  ▼. 
New  York,  N.  H.  d  H.  R.  Co,  1  N.  Y.  Civ.  Proc.  Rep.  285). 

The  better  view  is  that  a  defendant  has  the  right  to  submit  several  views 
of  the  law  not  inconsistent  in  themselves,  as  alternative  grounds;  and 
this  is  in  harmony  with  the  doctrine  of  the  new  procedure,  which  aUows 
even  inconsistent  defenses  to  be  tried  together. 

In  Cincinnati,  N.  0.  dc  T,  P.  R,  Co,  v.  Citizens'  Vat.  Bank,  22  Ohio  Lw  J. 
248,  an  action  joining  all  the  holders  of  an  overissue  of  stock  for  the 
purpose  of  determining  which  of  the  certificates  was  valid  came  up  on 
a  demurrer  which  assigned  as  one  ground  that  the  petition  did  not 
state  facts  sufficient  to  constitute  a  cause  of  action,  and  as  another 
that  there  was  a  misjoinder  of  parties  defendant.  The  court,  overrul- 
ing the  demurrer,  said:  "There  is  in  one  aspect  of  the  case  little 
difference  between  the  two  grounds  of  demurrer.  The  principal  relief 
sought  consists  of  bringing  in  all  the  defendants  so  that  their  claims 
may  be  sifted,  and  the  true  separated  from  the  false;  and  whether  it 
be  termed  misjoinder  or  want  of  a  cause  of  action,  the  objection  ia 
much  the  same,  except  in  this,  that  if  the  allegations  of  the  petition  are 
such  as  to  show  that  all  the  certificates  are  valid,  or  that  the  company 
is  estopped  to  dispute  their  validity,  then  there  can  be  no  cause  of 
action,  and  that  without  reference  to  the  question  of  joinder." 

10.  Speaking  demurrer. 

A  demurrer  cannot  be  aided  by  any  allegation  or  suggestion  of  fact 
contained  in  it  It  can  only  point  to  what  appears  or  fails  to  appear 
in  the  pleading  demurred  to.^  If  it  alleges  or  denies  a  material  fact, 
it  must  be  overruled.* 


I. ^FORM  OF  DEMURRER,  13 

But  mere  argument,  and  suggestions  or  allegations  of  fact,  if  imma- 
terial, so  that  they  would  not  avail  in  a  plea  or  answer,  may  be  disre- 
garded as  surplusage.^ 

^Stcvrart  v.  Ma^terson,  131  U.  S.  151,  33  L.  ed.  114,  9  Sup.  Ct.  Rep.  692; 
First  yat.  Bank  v.  Leland,  122  Ala.  289,  25  So.  195. 

It  is  a  fundamental  principle  of  pleading  that  a  demurrer  must  be  based 
exclusively  upon  maJtter  apparent  on  the  face  of  the  bill.  The  objec- 
tion must  be  to  matter  in  the  bill,  or  because  of  the  omission  of  matter 
that  should  be  inserted.  If  the  demurrer  recites  facts  not  in  the  bill, 
by  way  of  defense,  it  is  called  a  "speaking  demurrer,"  and  the  new 
facts  cannot  be  considered.  Richardson  v.  Loree,  36  C.  C.  A.  301,  94 
Fed.  375- 

Tbe  record  of  a  judgment  which  is  sought  to  be  impeached  by  an  ancillary 
suit  cannot,  unless  set  out  in  the  bill^  be  considered  by  the  court, 
although  it  is  alluded  to  and  used  in  the  demurrer  to  the  bill.     Ibid. 

Tlie  objection  that  a  corporation  defendant  sued  upon  an  alleged  contract 
made  by  its  agent  cannot  contract  except  under  seal  cannot  be  taken 
by  demurrer,  where  the  provisions  of  its  charter  and  by-laws  in  rela- 
tion to  the  question  do  not  othem'ise  appear  than  by  the  statement  of 
the  demurrer.     Darraw  v.  H,  R,  Borne  Produce  Co,  57  Fed.  463. 

A  ground  of  demurrer  that  the  executor  of  a  specified  estate  is  not  made 
a  party  is  ''speaking"  in  character,  and  cannot  be  considered  where  it 
does  not  appear  from  any  of  the  plaintiff's  allegations  that  there  is  an 
executor  to  such  estate.     Oliver  v.  Poicell,  114  Ga.  692,  40  S.  E.  826. 

A  demurrer  to  a  bill  for  the  specific  performance  of  a  contract  for  the  sale 
of  land  cannot  allege,  as  matter  of  fact,  that  there  was  no  contract  in 
writing  signed,  as  a  cause  of  demurrer,  but  must  aver  that  the  allega- 
tions of  the  bill  do  not  show  such  a  contract.  Riley  v.  Hodgkins,  57 
K.  J.  Eq.  278,  41  Atl.  1099. 

•Story,  Eq.  PL  411;  Beckner  v.  Beckner,  104  Ga.  219,  30  S.  E.  022. 

Portions  of  a  demurrer  which  set  up  matter  of  defense  should  be  overruled 
as  "speaking."  Woods  v.  Colony  Bank,  114  Ga.  C83,  56  L.  R.  A.  929, 
40  S.  E.  720. 

A  demurrer  based  upon  allegations  not  contained  in  the  petition  is  prop- 
erly overruled  as  "speaking."  Teasley  v.  Bradley ,  110  Ga.  497,  35 
S.  E.  782. 

A  pleading  containing  a  denial  cannot  avail  as  a  demurrer.  Clap\  f.  Tan 
Deusen,  3  N.  Y.  Code  Rep.  219. 

Nor  can  the  adverse  party  treat  as  a  demurrer  a  pleading  or  answer  con- 
taining an  objection  to  the  sufficiency  of  the  complaint.  Camp  v. 
Bedell,  52  Hud,  63,  6  N.  Y.  Supp.  63;  Bernard  v.  Morrison,  2  N.  Y. 
Oiv.  Proc.  Rep.  (McCarty)  425,  Reversing  64  How.  Pr.  108,  2  N.  Y. 
Civ.  Proc.  Rep.  (Browne)  399,  and  2  N.  Y.  Civ.  Proc.  Rep.  (McCarty^ 
213. 

The  test  whether  a  defense  is  an  answer  or  demurrer  is,  Does  it  reqtiire 
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any  facts  to  be  proved  to  sustain  it?     Btruter  v.  Oeeam  In».  Co.  16 
How.  Pr.  422. 

In  an  action  of  trespass  to  recover  damages  arising  from  the  obstruction 
of  a  road  by  the  defendant  prior  to  the  time  he  was  enjoined  from  so 
doing,  whereby  plaintiff  was  prevented  from  transporting  from  his 
quarry  stone  which  he  had  contracted  to  deliver,  an  averment  in  a 
demurrer  to  the  declaration  that  the  bill  in  equity  had  been  fully  de- 
termined and  ended,  and  that  the  defendant's  remedy,  if  any,  was  in 
the  equity  proceeding,  is  bad  as  a  "speaking"  demurrer.  Wright  t. 
Weber,  17  Pa.  Super.  Ct  451. 

'This  is  the  chancery  rule.  Catcthom  v.  Chalie,  2  Sim.  &  Stu.  127>  3  Lc  J. 
Ch.  125;  Davies  v.  Willianis,  1  Sim.  5,  4  L.  J.  Ch.  210;  and  such  a  de- 
murrer was  not  overruled  as  "a  speaking  demurrer." 

11.  Objections  on  face  of  pleading  alone  noticed. 

A  demurrer  cannot  be  sustained  unless  the  objection  is  apparent  on 
the  face  of  the  pleading,  either  expressly  or  by  reference  to  another 
part  of  the  pleadings.^ 

The  benefit  of  the  statute  of  frauds  may  be  had  by  demurrer  where 
it  affirmatively  appears  from  the  bill  or  complaint  that  the  agreement 
relied  on  is  within  such  statute.^ 

The  statute  of  limitations  may  be  taken  advantage  of  by  demurrer 
where  the  face  of  the  bill  discloses  that  it  has  run.^ 

Laches  appearing  on  the  face  of  a  bill  may  be  taken  advantage  of 
by  demurrer.* 

A  patent  manifestly  invalid  on  its  face  may  be  so  declared  upon  de- 
murrer.** 

The  court  cannot  notice  a  fact  suggested  by  counsel,  unless  it  is  ad- 
mitted for  the  purpose  by  the  adverse  counsel,  or  is  of  such  a  nature 
that  it  may  be  judicially  noticed  without  pleading  or  proof. 

Judicial  notice  is  sometimes  taken  of  a  fact  contrary  to  the  allega- 
tions of  the  pleading  demurred  to.^ 

'  Colorado  Fuel  d  Iron  Co,  v.  Rio  Grande  8.  R,  Co,  8  Colo.  App.  493,  46 
Pac.  845;  Hanover  F.  Ins,  Co,  v.  Harper,  77  111.  App.  453;  Continental 
Ins.  Co,  V.  Pratt,  8  Kan.  App.  424,  55  Pac.  671;  State  ex  rel.  Fulton  v. 
Deputy  State  Supers.  17  Ohio  C.  C.  396;  Ragsdale  v.  Oroos  (Tex.  Civ. 
App.)  51  S.  W.  256;  McDermont  v.  Anaheim  Union  Water  Co.  124  CaL 
112.  56  Pac.  779. 

A  demurrer  to  a  declaration  cannot,  by  an  agreed  statement  of  facts,  which 
neither  amends  nor  purports  to  amend  such  declaration,  be  extended  to 
cover  questions  which  might  arise  upon  a  motion  for  a  nonsuit.  Con- 
stitution Pub.  Co,  V.  Stegall,  97  Ga.  405,  24  S.  E.  33. 

The  insufficiency  of  a  complaint  as  not  stating  a  cause  of  action  must  be 
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determined,  on  demurrer,  from  the  complaint  alone,  without  reference 
to  the  other  pleadinga  or  anything  else  in  the  record.  Eltcood  NaU 
ural  Gaa  d  Oil  Co.  v.  Baker,  13  Ind.  App.  576,  41  N.  K  1063. 

The  sufficiency  of  the  facts  in  a  pleading  cannot  on  demurrer  be  affected 
by  facta  stated  in  other  pleadings  subsequently  filed,  or  by  those  proved 
on  the  trial.     Cole  ▼.  Gray,  139  Ind.  396,  38  N.  E.  856. 

But  the  allegations  in  a  supplemental  petition  may  be  considered  in  deter^ 
mining  the  exception  of  no  cause  of  action,  though  filed  after  the  excep- 
tion. Goldman  v.  North  British  Mercantile  Ina,  Co.  48  La.  Ann.  223, 
19  So.  132. 

In  passing  upon  a  demurrer  the  court  should  look  to  the  allegations  of  the 
petition  and  the  grounds  of  the  demurrer,  but  not  to  any  of  the  aver- 
ments of  the  answer.     Griffin  v.  Stewart,  101  Ga.  720,  29  S.  E.  29. 

Abandonment  not  appearing  on  the  face  of  the  bill  in  an  action  filed  to 
enjoin  the  infringement  of  a  patent  is  not  a  ground  of  demunrpr,  but  a 
defense,  which  must  be  interposed  by  answer  showing  the  facts.  War- 
ren Featherbone  Co.  v.  Warner  Bros.  Co.  92  Fed.  990. 

The  objection  that  mileage  claimed  by  a  marshal  cannot  be  recovered  be- 
cause the  prisoner  was  not  carried  before  the  nearest  commissioner 
cannot  be  raised  by  demurrer,  where  the  record  does  not  disclose  such 
fact    Puleeton  v.  United  States,  85  Fed.  570. 

An  objection  that  the  plaintiff  is  an  infant  and  should  sue  by  next  friend 
should  be  taken  by  proper  plea  in  abatement,  but  cannot  be  raised  on 
demurrer,  where  the  fact  is  not  apparent  on  the  face  of  the  writ  or  in  the 
declaration.    Deloourt  v.  Whitehome,  92  Me.  254,  42  Atl.  394. 

A  claim  that  complainant  in  an  action  to  enjoin  the  sale  under  execution 
of  land  held  by  him  and  his  wife  as  tenants  by  the  entirety  took  title 
in  himself  and  his  wife,  to  defraud  his  creditors,  cannot  be  taken 
advantage  of  on  a  general  demurrer  to  the  complaint,  where  there  is 
nothing  on  its  face  to  show  any  such  purpose,  but  only  by  a  proper  suit 
to  establish  the  fraud  and  secure  relief.  Wight  v.  Roethlisherger,  116 
Mich.  241,  74  N.  W.  474. 

The  objection  of  nonjoinder  of  parties  plaintiff  may  be  taken  advantage  of 
by  demurrer,  where  the  defect  appears  on  the  face  of  the  declaration. 
Van  OrdenY.  Nashville,  67  Fed.  331. 

But  the  pendency  of  another  suit  or  a  defect  of  parties  which  does  not  ap- 
pear on  the  face  of  the  bill  is  not  a  ground  for  demurrer.  Foley  v. 
Ruley,  43  W.  Va.  513,  27  S.  E.  268. 

Nor  is  it  within  the  office  of  a  demurrer  to  name  parties  who  should  have 
been  joined;  and  no  conclusion  is  to  be  drawn  from  such  statements, 
adverse  to  the  plaintiff.  Coe  v.  Beckwith,  10  Abb.  Pr.  290,  31  Barb. 
339,  19  How.  Pr.  398. 

The  objection  of  want  of  legal  capacity  to  sue  must  be  taken  by  answer 
where  it  docs  not  appear  on  the  face  of  the  complaint.  Union  Mut. 
Ins.  Co.  V.  Osgood,  1  Duer,  707. 

In  an  action  in  New  York  to  recover  damages  for  breach  of  an  agreement 
to  convey  land  designated  as  a  plantation  in  I^ouisiana  known  as  "Live 
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Oaks,"  an  answer  setting  up  as  a  counterclaim  damages  for  injury  to- 
real  property  described  as  "said  Live  Oaks,"  "said  plantation,"  suffi- 
ciently shows  on  its  face  by  aid  of  the  words  of  reference  that  the  land 
in  question  is  in  the  state  of  Louisiana,  so  that  a  demurrer  to  the  juris- 
diction will  be  sustained.  Cragin  v.  Lovell,  88  N.  Y.  258,  Reversing 
Cragin  v.  Quitman,  22  Hun,  101. 

^Speyer  v.  Deajardins,  144  111.  641,  32  N.  E.  283;  Hamilton  v.  Downer,  152 
111.  651,  38  N.  E.  733;  Dicken  v.  McKinley,  103  111.  318,  45  N.  E.  134; 
Wilke  V.  Miller,  171  HI.  566,  49  N.  E.  484. 

Such  now  is  generally  the  practice  in  this  country  in  actions  both  at  law 
and  in  equity.    Roth  v.  Goerger,  118  Mo.  656,  24  S.  W.  170. 

^Winsor  Coal  Co,  v.  Chicago  d  A.  R.  Co.  52  Fed,  716;  Pass  v.  Pass,  98  Go. 
791,  25  S.  E.  752;  Fulton  v.  ^'orthern  Illinois  College,  158  111.  333,  42 
N.  E.  138;  Beat  v.  Zuiavei-n,  53  Neb.  604,  74  N.  W.  64. 

But  the  defense  of  the  statute  of  limitations  cannot  be  raised  by  demurrer 
where  the  facts  relied  upon  do  not  appear  in  the  complaint.  Westen- 
felder  v.  Green^  78  Fed.  892,  Denying  Rehearing  in  76  Fed.  925. 

If  the  defense  of  the  statute  of  limitations  is  not  apparent  on  the  face  of 

the  declaration,  it  is  a  matter  for  plea^     Strin-gcr  v.  Stringer,  93   Ga. 

320,  20  S.  E.  242;  Goring  v.  Fitzgerald,  105  Iowa,  507,  75  N.  W.  358. 

The  statute  of  limitations,  or  objections  in  analogy  to  it,  may  be  taken 
advantage  of  by  demurrer,  as  well  as  by  plea,  when  the  bar  appears 
upon  the  face  of  the  bill,  expressly  or  by  fair  inference  from  its  allega- 
tions.    Miller  v.  Perris  Irrig.  Diat.  85  Fed.  693. 

The  sufficiency  of  the  averments  incorporated  in  a  declaration,  for  the  pur- 
pose of  avoiding  the  statute  of  limitations,  may  be  tested  by  demurrer, 
although  it  was  not  necessary  to  include  them  in  the  declaration. 
(hinton  V.  Hughes,  79  111.  App.  661. 

*  Merrill  v.  Moniiccllo,  66  Fed.  165;  Battin  v.  Martin,  10  lionc.  L.  Rev.  209. 

The  rule  that  the  defense  of  laches  must  be  made  by  plea  or  answer  docs 
not  apply  where  the  bill  states  the  causes  of  and  excuses  for  the  delay, 
but  in  such  case  the  question  may  be  raised  by  demurrer,  Coryell  v. 
Klchm,  157  HI.  462,  41  N.  E.  804. 

■  Covert  V.  T ravers  Bros.  Co.  70  Fed.  788 ;  Richards  v.  Cha^e  Elevator  Co. 
158  U.  S.  299,  39  L.  ed.  991,  15  Sup.  Ct.  Rep.  831. 

As  to  demurrer  for  want  of  novelty  and  invention,  see  note  to  Caldwell  v. 
Powell,  19  C.  C.  A.  595. 

The  validity  of  a  patent  should  be  considered  upon  demurrer  whenever  It 
appears  upon  the  face  of  the  patent  that  it  lacks  invention.  Strom 
Mfg.  Co.  V.  TFetr  Frog  Co.  75  Fed.  279. 

The  questions  of  patentable  novelty,  and  aa  to  whether  a  patent  is  void  as 
a  mere  aggregation,  may  be  raised  and  disposed  of  on  demurrer,  where 
the  patent  is  invalid  on  its  face.     Hanlon  v.  Primrose,  56  Fed.  600. 

The  objection  that  a  patent  is  wholly  invalid  on  its  face  for  want  of  pat- 
entable novelty  and  invention  may  be  taken  by  demurrer,  but  the  de- 
murrer should  be  overruled  if  the  question  of  invention  or  novelty  Is 
fairly  open  to  doubt.     Davoeh  v.  Chicago  d  N.  W.  R.  Co,  69  Fed.  408. 
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The  qnestlon  whether  a  process  described  in  a  patent  is  such  a  process  as 
is  patentable,  when  clearly  presented  upon  the  face  of  .the  patent,  so 
that  aid  cannot  be  furnished  by  extraneous  or  expert  testimony,  is  well 
raised  by  demurrer.     Travers  v.  Hammock  d  Fly-Xet  Co.  78  Fed.  638. 

Want  of  patentable  invention  cannot  be  raised  by  demurrer  where  the 
defect  does  not  appear  upon  the  face  of  the  letters  patent,  or  spring 
from  those  matters  of  which  the  court  must  take  judicial  notice. 
Drainage  Conatr,  Co,  v.  Engletcood  /SVifer  Co,  67  Fed.  141. 

The  mere  fact  that  reference  is  made  to  a  former  invention,  in  letters  pat- 
ent, does  not  bring  that  invention  to  the  knowledge  of  the  court,  or 
spread  its  claims  or  description  upon  the  record,  so  that  want  of  inven- 
tion in  the  patent  may  be  raised  by  demurrer.     Ibid. 

The  objection  that  patents  for  infringement  of  which  suit  is  brought  were 
anticipated  by  earlier  patents  belonging  to  the  complainant  and  which 
have  expired  may  be  taken  by  demurrer  where  it  appears  upon  the  face 
of  the  bill,  as  the  question  of  identity  is  one  of  law  which  can  be  deter- 
mined solely  from  the  face  of  the  patents.  Russell  v.  Kerriy  64  Fed. 
681,  Affirmed  in  16  C.  C.  A.  154,  34  U.  S.  App.  90,  69  Fed.  94. 

*Tbe  court  will,  upon  demurrer,  take  cognizance  of  the  fact  that  a  foreign 
government  has  never  been  recognized  by  Great  Britain,  although  such 
recognition  is  alleged  in  the  bill  demurred  to.  Taylor  v.  Barclay,  2 
Sim.  213,  7  L.  J.  Ch.  65. 

A  plea  in  an  action  to  recover  damages  for  an  injury  sustained  from  a 
stone  thrown  by  the  defendant,  that  he  threw  the  stones  at  the  plaintiff 
"nolliier  et  nolli  tnanu,"  and  that  they  fell  upon  him  "noUiter"  is  not 
a  good  justification,  although  confessed  by  demurrer,  since  one  cannot 
throw  stones  "nolliter"     Cole  v.  Maiunder,  2  RoUe  Abr.  548. 

An  allegation  in  a  petition,  that  the  Revised  Statutes  of  the  state  are  in- 
valid, is  not  admitted  on  demurrer;  but  the  court  will  take  judicial 
knowledge  of  the  validity  of  the  statutory  laws  of  the  state  in  which 
it  exists.     McLane  v.  Paschal,  8  Tex.  Civ.  App.  398,  28  S.  W.  711. 

In  an  action  to  recover  damages  for  the  tortious  killing  of  the  plaintiff's 
child,  alleged  to  be  one  year,  eight  months,  and  ten  days  old,  the  court 
will,  on  demurrer,  take  judicial  notice  of  the  fact  that  a  child  of  such 
age  is  incapable  of  rendering  valuable  services,  although  the  declara- 
tion avers  the  rendition  of  such  services  by  going  upon  errands,  pick- 
ing up  and  bringing  in  fuel,  aiding  in  keeping  the  house  in  order,  and 
watching  and  amusing  a  younger  child.  ScfUthem  B.  Co.  v.  Covenia, 
100  Ga.  46,  40  L.  R.  A.  253,  29  S.  £.  219. 

So,  in  an  action  to  recover  compensation  for  services  rendered  to  the  state, 
in  which  it  is  alleged  that  the  plaintiff  was  employed  by  the  state  as 
its  agent  to  recover  certain  moneys  paid  by  the  state  to  the  United 
States,  the  court  will,  on  demurrer,  take  cognizance  of  the  fact  that 
there  could  be  no  valid  employment  of  plaintiff  for  the  purpose  without 
authorization  by  the  law-making  power,  and  will  also  take  notice  of 
whatever  authority  there  may  exist  by  law  for  such  employment.  Mul- 
Ian  v.  State,  114  Cal.  678,  34  L.  R.  A.  262,  46  Pac.  670. 

In  an  action  by  the  state  to  determine  adverse  claims  to  real  property,  the 
Abb.  Pl.  Vol.  I.— 2 
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court  may  take  judicial  notice  of  public  statutes  by  which  the  state  has 
granted  to  a  defendant  town  part  of  the  lands  in  dispute,  although  such 
statutes  negative  the  existence  of  facts  alleged  in  the  complaint;  and 
such  allegations  are  not  to  be  deemed  admitted  by  the  demurrer.  Peo- 
ple V.  Oakland  Water  Front  Co.  118  Cal.  234,  50  Pac  305. 

In  Woodroof  v.  Houea,  88  Cal.  184,  26  Pac.  Ill,  counsel  contended  that 
an  allegation  may  be  so  absurd  that  not  even  a  demurrer  will  admit  it, 
and  that  the  court  is  presumed  to  know  that  unimproved  property  in 
large  tracts  could  not  increase  in  value  2,000  per  cent  from  April,  when 
it  was  purchased,  to  August,  when  it  was  sold.  It  did  not  appear 
what  was  the  actual  value  of  stock  for  which  the  property  was  ex- 
changed in  April,  or  bow  large  the  tract  of  land  was.  The  court  held 
that  an  averment  that  the  value  -of  the  land  was  $300  per  acre  at  the 
time  of  sale  was  an  allegation  of  fact  admitted  by  demurrer. 

An  allegation  that  upon  the  transfer  of  railroad  property  its  exemption 
from  taxation  passed  to  and  vested  in  the  complainant  is  not  admitted 
by  a  demurrer,  where  the  legal  effect  of  documents  exhibited  with  the 
bill  and  constituting  part  of  the  record,  and  of  which  the  court  will 
ta.ke  judicial  notice,  shows  the  fact  alleged  to  be  impossible  in  law. 
Louisville  d  N.  R.  Co.  v.  Palnies,  109  U.  S.  244,  27  L.  ed.  922,  3  Sup. 
Ct.  Rep.  192. 

See  also  chapter  iv.,  §  6,  post, 

12.  —  facts  appearing  by  the  process. 

A  demurrer  to  a  csomplaint  cannot  be  sustained  by  anythinj^  which 
appears  only  bj  the  process,  or  return  of  service,*  or  by  other  parts 
of  the  record  not  forming  a  part  of  the  pleadings.^ 

Exhibits  form  a  part  of  the  pleadings  for  this  purpose,  in  some  ju- 
risdictionja.* 

But  when  the  sufficiency  of  the  pleading  depends  upon  its  inter- 
prctation  in  respect  to  the  nature  or  frame  of  the  intended  action,  the 
court  may  refer  to  the  process,  and  deem  it  controlling  upon  that  ques- 
tion ii-  a  case  otherwise  doubtful.* 

*  It  was  so  held  io  Cochran  v.  American  Opera  Co.  20  Abb.  N.  C.  114,  >7here 
the  title  of  the  complaint  showed  that  U\e  action  was  brought  on  behalf 
of  the  plaintiffs  named,  and  all  other  creditors  similarly  situated  who 
might  come  in  and  adopt  it,  but  there  was  no  direct  allegation  in  the 
complaint  that  they  sued  in  that  manner;  and  the  summons  gave  only 
the  individual  names  of  the  parties,  without  any  similar  indication. 

Variances  between  the  writ  and  the  declaration  are  matters  pleadable  in 
abatement  only,  and  cannot  be  taken  advantage  of  on  general  demurrer 
to  the  declaration.  Duvall  v.  Craig y  2  Wheat.  45,  4  L.  ed.  180;  Wilder 
V.  MoCormick,  2  Blatchf.  31,  Fed.  Cas.  No.  17,G50;  Wilkinson  v.  Pom- 
eroy,  10  Blatchf.  524,  Fed.  Cas.  No.  17,675. 

Where  a  bill  alleged  that  defendant  was  of  a  certain  county,  but  the  sheriff 
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returned  "not  to  be  found/'  a  demurrer  based  on  the  ground  of  want  of 
jurisdiction  on  account  of  nonresidence  was  properly  overruled.  The 
demurrer  admitted  that  defendant  was  of  such  county,  and  the  return 
of  the  sheriff  could  not  be  considered  on  such  an  issue  to  the  contrary. 
Suann  v.  Phcenix  Iron  d  C.  Co.  58  Ga,  199. 

That  an  action  was  or  was  not  commenced  within  the  prescribed  limita- 
tion period  may  be  determined  from  the  face  of  the  papers,  so  as  to  be 
subject  to  demurrer,  if  the  date  when  the  cause  of  action  accrued  is 
stated  in  the  complaint,  and  the  date  of  the  service  of  summons  appears 
upon  the  sxmimons.  Patterson  v.  Thompson,  90  Fed.  647.  The  court 
says:  "The  writ  and  the  complaint  must  be  read  together,  and  what 
appears  upon  the  complaint  and  the  writ  will,  for  this  purpose,  be 
deemed  to  appear  on  the  face  of  the  complaint." 

The  admission  of  service  indorsed  upon  the  back  of  a  complaint  cannot  be 
referred  to,  to  sustain  a  demurrer  to  the  pleading,  based  upon  the  stat- 
utes of  limitation.  Anderson  v.  Douglas  County,  98  Wis.  393,  74  N.  W. 
109  (Citing  Zaegel  v.  Kuster,  51  Wis.  31,  7  N.  W.  781;  Cage  v.  Way- 
land,  67  Wis.  566,  31  N.  W.  108;  Benedix  v.  German  Ins,  Co,  78  Wis. 
77,  47  N.  W.  176). 

'Affidavits  filed  in  support  of  a  motion  to  dismiss  an  appeal  are  not  avail- 
able on  demurrer.  ^  orihtcesteni  Iron  Co,  v.  Central  Trtist  Co,  90  Wis. 
580,  63  N.  W.  752,  C4  N.  W.  323. 

On  demurrer  to  an  answer  in  abatement  as  not  alleging  the  nonresidence 
in  the  county  of  one  of  the  defendants,  an  affidavit  in  attachment  filed 
with  the  complaint  on  the  ground  of  his  nonresidence  in  the  state  can- 
not be  considered  to  supply  that  allegation.  Brown  v.  Underhill,  4 
Ind.  App.  77,  30  N.  E.  430. 

In  determining  upon  general  demurrer  the  legal  sufficiency  of  an  affidavit 
of  illegality,  the  court  should  not  consider  the  statement  of  an  account 
between  the  mort^gee  and  mortgagor  annexed  to  the  mortgage,  or  con- 
tracts made  between  the  parties  at  various  times  and  annexed  to  the 
affidavit  of  illegality,  but  not  referred  to  therein  nor  in  any  way  made 
a  part  of  it.  A  demurrer  must  be  decided  only  upon  a  consideration 
of  the  pleadings,  and  cannot  derive  any  aid  from  extrinsic  evidence. 
Anderson  v,  Hilton  d  D.  Lumber  Co.  110  Ga.  263,  34  S.  E.  366  (Citing 
Scibels  V.  Hodges,  65  Ga.  245;  Constitution  Pub.  Co,  v.  Stegall,  97  Ga. 
405,  24  S.  E.  33;  Augusta  &  8.  R.  Co,  v.  Lark,  97  Ga.  800,  25  S.  E.  175). 

*The  defense  that  a  claim  on  an  alleged  contract  is  for  a  penalty  may  be 
raised  by  demurrer,  where  it  appears  on  the  face  of  the  contract,  which 
is  set  out  in  haec  verba  as  an  exhibit,  and  made  part  of  the  declaration 
as  a  basis  of  the  recovery.  Goodyear  Shoe  Much,  Co.  v.  8elz,  8.  d  Co. 
157  111.  186,  41  N.  E.  625. 

A  eopy  of  a  policy,  expressly  made  a  part  of  the  petition  in  a  suit  thereon, 
may  be  considered  as  part  thereof  for  the  purpose  of  disposing  of  a 
general  demurrer.  Coldham  v.  American  Casualty  d  8ecur.  Co.  8 
Ohio  C.  C.  620. 

Jia  to  Exhibits  and  Statutes  Requiring  Them,  see  chapter  vii.,  post. 

*The  fact  that  the  smumons  is  for  relief  shows  that  the  action  must  be 
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treated  as  one  in  tort,  where  the  complaint  contains,  in  the  same  count, 
averments  appropriate  to  an  action  for  money  had  and  received,  and 
others  appropriate  to  one  in  tort  for  the  conversion  of  money.  Kewaiy 
nee  County  v.  Decker,  30  Wis.  624. 

13.  —  facts  necessarily  implied  by  the  existence  of  the  pleadings. 

A  fact  which  is  necessarily  implied  by  the  mere  existence  of  the 
pleadings  before  the  court  on  a  demurrer  may  be  assumed  by  the  court, 
for  the  purpose  of  determining  tlie  demurrer,  as  if  it  were  formally  al- 
lied. For  instance,  the  fact  that  the  party  was  living  at  the  time  of 
pleading;^  or  tliat  a  party  pleading  in  his  own  favor  a  contract  made 
by  a  third  person  has  ratified  the  agency  of  the  tliird  person  in  making 
it;^  or  that  an  adverse  claim  is  made  by  the  party  pleading  such  a 
claim  f  or  that  a  defendant  by  appearing  has  waived  an  objection  to 
jurisdiction  of  the  person."* 

But  a  fact  not  tlius  necessarily  implied,  though  probable,  cannot  be 
thus  noticed.' 

» Freeman  v.  Frank,  10  Abb.  Pr.  370. 

'  In  an  action  on  a  subscription  for  stock  in  the  plaintiff  corporation,  a 
plea  that  the  person  who  took  the  subscription  as  agent  had  no  author- 
ity is  insulficient  on  demurrer.  Walker  v.  Mobile  d  O.  R.  Co.  34  Miss. 
245.  The  court  says:  "The  act  was  adopted  and  ratified  by  the  com- 
pany, as  was  fully  shown  by  the  act  of  bringing  suit  upon  the  subscrip- 
tion. After  such  act  of  ratification  it  would  not  have  been  within  the 
power  of  the  company  to  disavow  the  contract  and  to  deny  that  the 
plaintiff  was  entitled  to  all  the  privileges  of  a  stockholder.  And  as  the 
act  of  ratification  appeared  by  the  record,  it  was  competent  for  the 
court  to  notice  it  in  determining  the  sufficiency  of  the  plea." 

'The  answer  of  a  defendant  in  interpleader  may  be  read  to  show  that 
adverse  claims  are  made.  Chervet  v.  Jones,  6  Madd.  2G7.  See  also 
Adverse  Claims,  chapter  vn.,  §§  80-82,  post, 

*  Common  practice. 

•Pleading  by  guardian  is  not  an  admission  of  the  party's  infancy,  where 
the  appearance  is  by  attorney.  Com.  v.  Moore,  3  Pick.  194.  The  court 
says  the  guardian  miglit  have  been  appointed  for  some  other  reason  than 
infancy. 

14.  Joint  demurrer. 

A  joint  demurrer  is  not  sustainable  for  one  demurrant,  unless  sus^ 
tainable  for  all.* 

Both  defendants  may  join  in  a  demurrer  where  the  declaration  is 
partly  for  what  is  no  cause  of  action  against  either,  and  partly  for 
what  can  be  a  cause  of  action  against  only  one  defendant^ 


!• FORM  or  DEMUREEB.  21 

'  A  harsh  technical  rule,  fit  to  allow  a  prejudiced  demurrant  to  circumvent 
by  amendment.     See  chapter  n.,  §  10,  post, 

Rogers  v.  Schulcnhurg,  111  Cal.  281,  43  Pac.  899;  Hirshfeld  v.  Weill,  121 
Cal.  13,  53  Pac.  402;  May  v.  Joiies,  88  Ga.  308,  15  L.  R.  A.  637,  14 
S.  E.  652;  Howard  v.  Edwards,  89  Ga.  367,  15  S.  E.  480;  Phillips  v. 
Uagadon,  12  How.  Pr.  17;  Wilkerson  v.  Rust,  57  Ind.  172;  Holzman 
V.  Hihhcn,  100  Ind.  338;  Miller  v.  Rapp,  135  Ind.  614,  34  N.  E.  981, 
35  N.  E.  693;  Armstrong  v.  Dunn,  143  Ind.  433,  41  N.  E.  540;  Bradley 
V.  Miller,  100  Iowa,  169,  69  N.  W.  420;  Qonoelier  v.  JForet,  4  Minn.  13, 
Gil.  1;  Clarh  v.  Lovenng,  37  Minn.  120,  33  N.  W.  776  (Citing  Letd^i 
V.  Williams,  3  Minn.  151,  Gil.  95) ;  Palmer  v.  Bank  of  Zumhrota,  65 
Minn.  90,  67  N.  W.  893;  Dunn  v.  Gibson,  9  Neb.  513,  4  N.  W.  244; 
People  V.  A'eu?  York,  8  Abb.  Pr.  7,  28  Barb.  240;  Fish  v.  Bose,  59  How. 
Pr.  238;  Oakley  v.  Tugwell,  33  Hun,  357  (Citing  ^eto  Yorfc  <C  A'.  F. 
i2.  Co.  V.  Schuyler,  17  N.  Y.  592) ;  Moore  v.  Charles  E.  Monell  Co. 
27  Misc.  236,  58  N.  Y.  Supp.  430;  Dalrymple  v.  Security  Loan  d  T.  Co. 
9  N.  D.  306,  83  N.  W.  245;  Stiles  v.  Outhrie,  3  Okla.  26,  41  Pac.  383; 
Guy  V.  McDaniel,  61  S.  C.  436,  29  S.  £.  196;  Stahn  v.  Catawba  Mills, 
53  S.  C.  519,  31  S.  E.  498;  Walker  v.  Popper,  2  Utah,  96;  Webster  v. 
Tibbiis,  19  Wis.  439;  WtZZard  v.  Reas,  26  Wis.  640.  Ompare  Ameri- 
can Button-Hole,  Overseaming  d  Setcing  Mach.  Co.  v.  G-urnee,  44  Wis. 
49;  Mark  Paine  Lumber  Co.  v.  Douglas  County  Improv.  Co.  94  Wis. 
322,  68  N.  W.  1013. 

A  joint  demurrer  by  all  the  defendants  is  improper  where  a  good  cause  of 
action  of  an  equitable  nature  is  stated  in  the  complaint  against  one  of 
several  defendants^  though  not  as  against  the  others.  Eldridge  v.  Bell, 
12  How.  Pr.  547. 

The  joinder  of  improper  parties  as  defendants  is  only  available  as  a  ground 
of  demurrer  by  the  defendants  so  improperly  joined,  and  is  not  a  ground 
for  a  joint  demurrer.  Brownson  v.  Giff'ord,  8  How.  Pr.  389,  392 
(Citing  Story,  Eq.  PI.  §§  509,  544;  Van  Santvoord,  PI.  384);  Sweet 
V.  Converse,  88  Mich.  1,  49  N.  W.  899. 

Contra,  Story,  Eq.  PI.  §  445;  Crane  v.  Deming,  7  Conn.  387,  394,  in  which 
a  joint  demurrer  by  husband  and  wife  was  overruled  as  to  the  husband 
and  subtained  as  to  the  wife. 

A  joint  demurrer  by  several  defendants  to  a  bill  may  be  sustained  as  to 
one  and  overruled  as  to  the  otherss.  Lancaster  v.  Roberts,  144  111.  213, 
33  N.  E.  27. 

*Kotz  V.  Chicago  d  I.  C.  R.  Co.  70  111.  App.  284. 

15.  Verification  not  required.    Certificate.    Afiidavit. 

Statutes  which  require  that  pleadings  denying  tlie  execution  of  writ- 
ten instruments  be  verified  do  not  apply  to  a  demurrer,  even  though 
*he  objection  raised  on  the  demurrer  be  that  the  execution  of  the  in- 
strument did  not  on  its  face  bind  the  party  demurring.^ 

A  demurrer  should  be  disregarded  when  not  supported  by  the  cer- 
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tificate.  of  counsel  and  affidavit  of  defendant,  required  by  an  equity 
rule,  to  the  effect  that  it  is  xvell  founded  in  point  of  law  and  not  inter- 
posed for  delay.* 

'  Hitchcock  V.  Buchanan,  105  U.  S.  416,  26  L.  ed.  1078. 

*  Preston  v.  Finley,  72  Fed.  850. 

But  demurrers  insufficient  for  the  want  of  the  required  certificate  and  affi- 
davit may  be  considered  ai  grounds  of  objection  to  granting  a  prelimi- 
nary injunction  prayed  for.     Preston  v.  Finley,  72  Fed.  850. 

A  demurrer  lacking  the  affidavit  of  defendant  and  certificate  of  counsel 
required  by  Florida  Rules  of  Practice  is  so  fatally  defective  as  not  to 
preclude  the  entry  at  the  proper  time  of  a  decree  pro  confesso,  for  want 
of  a  plea,  answer,  or  demurrer.  Taylor  v.  Brown,  32  Fla.  334,  13 
So.  967. 

16.  Informality  disregarded. 

Informality  in  a  demurrer  does  not  render  it  error  to  sustain  it,  if 
the  pleading  to  which  it  is  interposed  is  bad.^ 

^  '*The  most  that  can  be  said  ia  that  a  bad  answer  went  out  of  the  record 
upon  an  informal  demurrer;  or,  in  other  words,  that  the  court  reached 
a  correct  conclusion,  in  a  manner  not  altogether  formal."  Mitchell,  J., 
in  Palmer  v.  Hayes,  112  Ind.  289,  13  N.  £.  882. 

It  is  harmless  error  to  sustain  a  joint  demurrer  which  challenges  as  an 
entirety  a  pleading^  one  of  the  paragraphs  of  which  is  insufficient,  al- 
though the  demurrer,  by  reason  of  its  failure  to  separately  challenge 
such  paragraph,  is  so  defective  in  form  that  it  could  have  been  disre- 
garded by  the  court.     Goldsmith  v.  Chipps,  154  Ind.  28,  55  N.  £.  855. 

A  demurrer  to  a  specified  paragraph  of  a  complaint  on  the  ground  that  the 
facts  therein  stated  do  not  constitute  a  ground  of  defense,  although  not 
proper  in  form,  is  properly  sustained  where  such  paragraph  of  the  com- 
plaint is  insufficient  for  want  of  facts.  Qarrett  v.  Bissell  Chilled  Phov^ 
Works,  164  Ind.  319,  66  N.  E.  667. 

As  to  Amending,  see  chapter  u.,  S  10,  post, 

17.  Exceptions. 

Exceptions  to  an  answer  are  allegations  in  writing  stating  the  par- 
ticular point  or  matter  with  respect  to  which  the  complainant  consid- 
ers an  answer  insufficient,  scandalous,  or  impertinent.^ 

An  exception  to  an  answer  must  state  the  charge  or  charges  in  the 
bill  to  which  the  answer  is  addressed.^  If  the  exception  raises  only 
an  issue  of  fact,  it  should  not  be  sustained.^  An  exception  of  no 
cause  of  action  should  be  taken  up  separately  from  any  other  excep- 
tion.* 

A  question  of  venue  is  properly  raised  by  exception  where  tJie  peti- 
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tioii  shows  upon  its  face  that  the  court  has  no  jurisdiction  of  tlie  de- 
fendant^ The  proper  practice  is  ta  raise  the  question  of  misjoinder 
of  parties  and  causes  of  action  appearing  on  the  pleadings  by  excep- 
tion, and  this  matter  should  be  determined  in  limine.^ 

'  Peck  V.  Osteen,  37  Fla,  427,  20  So.  549. 

An  exception  to  a  clause  in  an  answer  in  a  suit  upon  an  alleged  contract 
for  insurance,  that  defendant  doth  not  admit  any  of  the  statements 
made  in  the  bill  in  regard  to  negotiations  between  the  agents  repre- 
senting the  complainant  and  the  agents  for  the  companies  to  be  true, 
on  the  ground  that  it  is  not  a  specific  answer  as  to  the  truth  or  falsity 
of  the  allegation,  is  not  proper,  as  exceptions  lie  to  an  insuHicient  dis- 
corery,  or  to  scandal  and  impertinence  only.  SchuUz  r,  Pheniw  Ins, 
Co.  77  Fed.  375. 

*  SchuUz  V.  Phenix  Ins,  Co,  77  Fed.  375. 

A  pleader  who  excepts  to  an  answer  on  the  ground  that  it  contains  incon- 
sistent defenses  must  point  them  out.  Peck  v.  Oateen,  37  Fla.  427, 
20  So.  549. 

An  exception  that  a  petition  is  insufficient  because  it  showiB  that  the  fail- 
ure of  plaintiff,  suing  for  delay  in  delivering  a  telegraph  message,  to 
see  his  mother  before  her  death,  arose  from  other  causes  with  which 
the  company  was  not  connected,  is  indefinite, — especially  where  such 
other  causes  are  not  mentioned  in  the  petition.  Erie  Teleg,  d  Teleph. 
Co.  V.  GHtnca,  82  Tex.  89,  17  S.  W.  831. 

*  Surges  v.  I^ew  York  L.  Ins.  Co.  (Tex.  Civ.  App.)  63  S.  W.  602. 
*8ligo  Iron  Store  Co.  v.  Blanks,  105  La.  G63,  30  So.  115. 

*  Kansas  City,  P.  d  O.  R.  Co.  ▼.  Bermea  Land  d  Lumber  Co.  (Tex.  Civ. 

App.)   54  S.  W.  324. 

*Hays  V.  Perkins,  22  Tex.  Civ.  App.  199,  54  S.  W.  1071. 

18.  Oral  or  written;  ore  tenns. 

The  rule  requiring  all  pleadings  to  be  in  writing  includes  all  demur- 
red to  pleadings.^ 

At  the  hearing  of  a  general  demurrer  to  a  complaint,  defendant  may 
orally  assign  any  cause  of  demurrer,  which  is  coextensive  with  that 
upon  the  record.* 

A  demurrer  by  a  defendant  ore  tenus  at  the  trial  is  not  a  waiver  of 
his  fonnal  demun^r, — especially  if  it  presents  any  question  which 
could  not  be  raised  by  the  demurrer  ore  tenius.^ 

The  objection  that  two  causes  of  action  have  been  improperly  united 
cannot  be  raised  by  demurrer  ore  tenus.* 

^  Smith  V.  Kibling,  97  Wis.  205,  72  N.  W.  869:  "The  time  was  when  all 
pleadings  were  oral.  Then  it  was  competent  to  demur  ore  tenus  or 
oraHj.     It  is  now  familiar  practice  to  raise  the  question  of  the  suffi* 
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ciency  of  the  complaint  at  the  trial  by  an  objection  to  the  reception  of 
evidence  under  the  complaint.  This  objection  is  something  like  the 
demurrer  ore  tenus  of  the  ancient  practice,  and  some  of  its  conse- 
quences are  the  same;  and  because  of  this  similarity  it  is,  for  conven- 
ience, called  a  demurrer  ore  tenus.  But  it  is  not  a  demurrer  at  all, 
within  the  contemplation  of  the  statute." 

The  sufficiency  of  the  complaint  cannot  be  challenged  in  Wisconsin  by  an 
oral  demurrer.     Ihid, 

Grounds  of  special  demurrer  to  a  petition  are  not  good,  unless  set  forth  in 
writing  and  filed  at  the  first  term.  Calhoun  v.  Mosley,  114  Ga.  641, 
40  S.  E.  714. 

It  is  error  to  entertain  an  oral  demurrer  to  a  verified  plea  in  reconvention. 
Bmith  V.  Tripis,  2  Tex.  Civ.  App.  267,  21  S.  W.  722. 

*Burk  V.  Muskegon  MacK  d  Foundry  Co.  98  Mich.  614,  57  N.  W.  804. 

A  demurrer  ore  tenus  for  defect  of  parties  plainly  apparent  on  the  face  of 
the  bill  may  be  made  in  New  Jersey  under  a  general  demurrer  for  "want 
of  equity.     Johncs  v.  Outu:ater,  55  N.  J.  Eq.  398,  36  Atl.  483. 

The  defendant  is  entitled  in  equity  to  interpose  a  demurrer  ore  tentts  on 
the  hearing,  where  it  goes  to  the  whole  bill,  as  did  the  written  demur- 
rer, and  so  covers  the  same  ground.  Van  Orden  v.  Voji  Orden  (N.  J. 
Eq.)   41  Atl.  671    (Citing  Brinherhoff  v.  Broum,  6  Johns.  Ch.  139). 

Although  W.  Va.  Code,  chap.  125,  §  29,  does  not  require  causes  of  demur- 
rer to  be  specified  in  a  written  demurrer,  failure  to  assign  causes  g^ves 
the  court  a  right  to  ask  an  assignment  thereof,  ore  tenus  or  written, 
or,  upon  overruling  the  demurrer,  to  state  that  none  were  assi^ed. 
Cook  V.  Dorsey,  38  W.  Va.  196,  18  S.  E.  468. 

*  Stein  V.  Benedict,  83  Wis.  603,  53  N.  W.  891. 

*  Phillips  V.  Carver,  99  Wis.  661,  75  N.  W.  432. 

But  on  a  demurrer  ore  tenus  to  a  complaint  which  is  clearly  intended  as 
a  complaint  in  equity,  the  defendant  may  avail  himself  of  the  objection 
that  the  plaintiff  has  an  adequate  remedy  at  law.  Stein  v.  Benedict^ 
83  W^is.  603,  53  N.  W.  891. 

The  defense  of  equitable  estoppel  may  be  considered  by  the  Federal  courts 
when  assigned  ore  tenus  under  a  general  demurrer.  Post  v.  Beacon 
Yacuum  Pump  d  Electrical  Co,  32  C.  C.  A.  151,  50  U.  S.  App.  407,  89 
Fed.  1. 

19.  Frivolous  demurrer. 

A  demurrer  should  not  be  overruled  as  frivolous  unless  clearly  bad 
upon  its  faoe.^  If  it  presents  questions  fairly  admitting  debate,  it  is 
not  frivolous.* 

The  court  may,  on  motion,  strike  out  a  demurrer  clearly  frivolous 
or  plainly  intended  for  the  sole  purpose  of  delay .^ 

The  objection  that  a  demurrer  to  tlie  declaration  is  frivolous  is  not 
waived  by  joinder  in  demurrer.* 
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*  Hopper  V.  Ersley,  3  Misc.  340,  22  N.  Y.  Supp.  1050;  Perry  v.  Reynolds, 

40  Minn.  499,  42  N.  W.  471. 

A  demurrer  to  a  complaint  upon  a  bond  given  to  discharge  a  mechanics' 
lien,  on  the  gpround  that  the  complaint  fails  to  state  the  amount  of  the 
bond,  the  person  to  whom  it  was  made,  the  court  in  which  judgment 
enforcing  the  lien  was  obtained,  or  that  such  judgment  was  duly  ren- 
dered, is  not  so  certainly  bad  upon  its  face  that  it  should  be  overruled 
as  frivolous.     Hopper  v.  Ersley,  3  Misc.  340,  22  N.  Y.  Supp.  1050. 

A  demurrer  is  not  frivolous  where  argument  is  required  to  show  that  it  is 
bad;  but  it  may  be  held  so,  notwithstanding  argument  is  made,  where 
a  mere  inspection  will  show  its  insufnciency.  Zimmele  v.  American 
Plaster  Board  Co.  50  N.  Y.  S.  R.  756,  21  N.  Y.  Supp.  848. 

A  demurrer  to  a  declaration  by  the  assignee  of  an  account  from  a  firm 
which  owns  such  account,  on  the  sole  ground  that  the  names  of  the 
individual  members  of  such  firm  are  not  stated,  is  frivolous,  where  the 
identity  of  the  contract  sued  upon  is  plain  upon  the  face  of  the  papers. 
Wyckoff,  5.  d  B.  v.  Bishop,  98  Mich.  352,  57  N.  W.  170. 

A  demurrer  should  not  be  struck  out  as  frivolous  unle&s  it  is  manifest, 
without  argument,  from  a  mere  inspection  of  the  pleading,  that  there 
was  no  reasonable  ground  for  interposing  it.  A  complaint  which  does 
not  appear,  without  argument,  to  state  a  cause  of  action,  although  it 
may  be  sufficient  to  make  a  cause  of  action  for  nominal  damages,  is  not 
such  that  a  demurrer  thereto  can  be  struck  out  as  frivolous.  Olsen  v> 
Cloquet  Lumber  Co.  61  Minn.  17,  63  N.  W.  95. 

*  Campbell  v.  Friedlandcr,  61  N.  Y.  S.  R.  349,  29  N.  Y.  Supp.  790. 

The  questions  raised  by  a  demurrer  must  be  clearly  without  foundation,  to 
justify  the  court  in  holding  them  frivolous.  Wood  v.  Sidney  Sash, 
Blind  d  Furniture  Co.  80  Hun,  604,  31  N.  Y.  Supp.  1135. 

'Stanbery  v.  Baker,  65  N.  J.  Eq.  270,  37  Atl.  351. 

The  inherent  power  of  the  New  Jersey  chancery  court  summarily  to  strike 
out  on  motion  a  demurrer  which  is  clearly  frivolous,  or  clearly  in- 
tended for  the  sole  purpose  of  delay,  will  not  be  exercised  in  case  of  a 
demurrer  accompanied  by  the  statutory  affidavit  of  defendant  and  the 
certificate  of  his  counsel  required  by  N.  J.  chancery  act,  §  27,  unless 
the  circumstances  are  such  that  complainant  will  be  prejudiced  by  the 
delay  necessary  to  bring  the  case  on  regularly  for  hearing, — especially 
if  the  case  is  one  in  which  the  defendant  ought  to  be  permitted  to 
answer,  as  provided  by  §  26,  if  the  demurrer  is  overruled  as  frivolous 
upon  the  argument.     Ibid. 

*  Wyckoff  8.  d  B.  v.  Bishop,  98  Mich.  352,  57  X.  W.  170. 

20.  Demurrer  in  answer. 

A  deniiirrer  cannot  be  filed  in  Pennsylvania  as  a  separate  pleading, 
but  must  be  embodied  in  the  answer.* 

A  demurrer  may,  in  West  Virginia,  be  incorporated  in  the  an- 
swer.* 
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Defendants  who  have  answered  in  full  cannot  include  in  the  answer 
a  demurrer  to  all  or  parts  of  the  bill.*  In  New  York  an  objection 
which  appears  upon  the  face  of  the  complaint  cannot  be  raised  by  an- 
swer, but  must  be  t-aken  by  demurrer.* 

Xo  such  pleading  as  a  "demurrer  by  way  of  answer"  is  authorized 
in  Wisconsin,  and  it  in  no  way  challenges  the  adequacy  of  the  com- 
pkint.' 

*  Mooney  v.  Snyder,  6  Northampton  Co.  Rep.  349,  7  Del.  Co.  Rep.  335. 

A  defendant  can  set  up  failure  of  the  plaintiff's  statement  to  show  a  legal 
cause  of  action,  only  by  his  affidavit  of  defense,  which  will  stand  in  the 
place  of  a  formal  demurrer,  and  must  be  disposed  of  before  defendant 
is  called  to  plead  to  the  allegations  of  fact,  under  Pa.  act  May  25,  18S7, 
abolishing  the  distinction  between  actions,  and  providing  that  defend- 
ant shall  file  a  sufficient  affidavit  to  the  whole  or  part  of  plaintiff's 
claim,  and  that  notuissumpsitf  payment,  and  set-off,  and  the  statute  of 
limitations  sliall  be  the  only  pleas.  Robinson  v.  Montgomery,  2  Pa. 
Dist.  R.  601,  24  Pittsb.  L.  J.  N.  S.  194,  14  Pa.  Co.  a.  100,  11  Lane.  L. 
Rev.  242,  326. 

*Cook  V.  Dorsey,  38  W.  Va.  196,  18  S.  E.  468. 

Defendants  in  an  action  to  remove  a  cloud  from  title  and  to  obtain  posses- 
aion  of  land  may  raise  the  objection  that  the  statute  of  limtations  has 
run  against  plaintiff's  claim,  in  their  answer,  instead  of  by  special  de- 
murrer to  the  complaint,  in  accordance  with  2  Hill's  Anno.  Codes  & 
Statutes  (Waali.)  §§  189,  190,  where  the  defect  does  not  clearly  appear 
on  the  face  of  the  complaint.  Damon  v.  Leque,  17  Wash.  573,  50  Pac 
485. 

•Bird  V.  Magotcan  (N.  J.  Eq.)  43  Atl.  278. 

•  Nealis  v.  American  Tube  d  Iron  Co.  76  Hun,  220,  27  N.  Y.  Supp.  733  (Cit- 

ing N.  Y.  Code  Civ.  Proc.  §§  498,  499). 
•Smith  V.  Kibling,  97  Wis.  205,  72  N.  W.  809. 

21.  Demurrer;  what  will  be  treated  as. 

A.  motion  for  tlie  dissolution  of  a  temporary  injunction  and  the  dis- 
missal of  the  complainant's  bill  for  want  of  equity,  based  solely  upon 
the  alleged  insufRciency  of  its  allegations,  is  properly  treated  as  a 
demurrer  to  the  bill.^  The  proper  method  of  testing  the  legal  suffi- 
ciency  of  a  plea  in  equity  is  to  set  it  down  for  argument,  which  is  in 
effect  a  demurrer  to  the  plea,-  An  affidavit  of  defense  in  a  suit  on 
a  promissory  note,  which  avers  that  the  statement  sets  foith  no  lia- 
bility on  the  part  of  the  defendant  to  i>ay  the  claim  of  plaintiff,  is  in 
tlie  nature  of  a  demurrer.* 

An  all^ation  contained  in  an  answer  will  not  be  construed  to  con- 
stitute a  demurrer,  when  tlie  pleading  is  designated  as  an  answer,  and 
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the  matter  in  it  is  not  required  to  be  raised  by  demurrer,  and  is  not 
waived  by  answering.*  It  is  error  to  treat  as  a  demurrer  a  special 
plea  to  the  jurisdiction.*^ 

>  Smith  V.  Kooheraperger,  173  111.  201,  50  N.  E.  187. 

*8paulding  v.  ElUtccrth,  39  Fla.  76,  21  So.  812. 

'  Tradesmen's  Bank  v.  Johnson,  1  Pa.  Dist.  R.  445,  12  Pa.  Co.  Ct.  6. 

A  Buggeation  contained  in  an  affidavit  of  defense,  that  the  statement  of 
claim  is  not  sufficient  in  law  to  entitle  the  plaintiff  to  judgment,  is  in 
the  nature  of  a  demurrer,  and  is  not  equiralent  to  a  bill  of  particulars. 
Sparks  t.  Flaccus  Glass  Co,  10  Pa.  Super.  Ct.  119. 

*Ccmp  V.  Bedell,  52  Hun,  63,  5  K.  Y.  Supp.  63. 

^Qaincs  ▼.  Bwnkert^  Alliance,  113  Oa.  1138,  39  S.  E.  502. 

22.  Time  to  demur. 

After  joinder  of  issue  a  defendant  may  be  permitted  to  withdraw 
Lis  pica  for  the  purpose  of  demurring  specially.* 

And  where  defendants  have  been  permitted  to  amend  their  answer 
V;v  setting  up  a  new  and  independent  drfense,  plaintiff  may  properly 
file  a  demurrer  to  the  amendment^  though  the  time  to  file  a  demurrer 
to  the  original  answer  has  expired.^ 

But  a  defendant  who  has  filed  an  affidavit  of  defense  to  the  merits, 
which  has  been  sustained  as  sufficient  on  appeal,  and  the  record  re- 
turned with  a  procedendo,  cannot  thereafter  demur  to  plaintiff's  state- 
ment,* 

An  answer  may  be  demurred  to  after  sendee  by  the  plaintiff  of  no- 
tice of  trial,  in  the  absence  of  any  provision  limiting  the  time  for 
service  of  a  demurrer.*  Special  exceptions  to  the  petition  will  not 
te  considered  when  first  made  after  the  lapse  of  a  term  of  court  after 
^Irfer.dant  answers, — especially  where  no  action  thereon  is  invoked 
^litil  after  both  parties  have  announced  ready  for  trial.'  An  order 
nremiling  a  demurrer  to  an  insufficient  declaration  may  be  subse- 
quently set  aside  on  the  trial  and  the  demurrer  sustained,  even  after 
the  opning  statement  to  the  jury.® 

A  donnrrer  cannot  be  interposed  after  the  expiration  of  the  time 
fixe<i  by  statute  and  after  the  adverse  party  has  filed  a  motion  for 
judgn^t  OD  the  pleadings.'' 

'MacFarlane  v.  Garrett,  3  Penn.  (Del.)  36,  49  Atl.  175. 
*Isenburger  v.  Hotel  Reynolds  Co.  177  Mass.  455,  59  N.  £.  120. 
*  Seller  V.  Royal  Ins.  Co.  151  Pa.  101,  25  Atl.  83. 
*Brassington  v.  Rohrs,  1  Misc.  12,  20  N.  Y.  Supp.  659. 
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•Missouri,  K.  d  T,  R.  Co.  v.  Doaa  (Tex.  Civ.  App.)  36  S.  W.  497. 

•  Russell  V.  Louisville  d  N.  R.  Co,  93  Va.  322,  25  S.  E.  99. 

'  Rhoads  v.  Gatlin,  2  Colo.  App.  96,  29  Pac.  1019. 

A  special  demurrer  to  a  plea  which  substantially  and  in  general  tenn» 
sets  forth  the  defense  of  accord  and  satisfaction,  on  the  ground  that  it 
does  not  ^yith  sufficient  clearness  set  forth  such  defense,  is  properly  over- 
ruled where  it  appears  that  the  demurrer  was  not  filed  within  the 
time  required  by  Ga.  Civil  Code,  §  5047.  A.  P.  Brantley  Co.  v.  Lee, 
106  Ga.  313,  32  S.  £.  101. 

23.  Filing  demurrer. 

See  also  Time  to  Demur,  §  22,  supra. 

A  demurrer  shown  by  tlie  journal  to  have  been  argued  by  counsel 
and  decided  by  the  court,  and  which  bears  the  file  mark  of  the  clerk, 
will  be  treated  as  duly  filed,  although  the  printed  record  fails  to  show 
that  it  was  filed.^ 

It  is  not  an  abuse  of  discretion  to  permit  a  defendant,  on  payment 
of  costs  and  before  entry  of  default  has  been  made,  to  file  his  demur- 
rer, which,  by  inadvertence  or  mistake  of  his  ooimsel,  he  had  omitted 
to  file.2 

By  filing  a  demurrer  to  a  petition,  which  in  its  first  paragraph  is 
a  general  demurrer,  and  in  others  a  special  demurrer  to  the  jurisdic- 
tion, the  defendant  waives  the  question  of  jurisdiction.^ 

» Myers  v.  Jenkins,  63  Ohio  St.  101,  57  N.  E.  1089. 

■  Davis  v.  South  Carolina  d  G.  R.  Co.  107  Ga.  420,  33  S.  E.  437. 

It  is  not  error  to  refuse  to  allow  a  demurrer  to  be  filed  after  the  allowance 
of  a  formal  amendment  to  the  complaint  introducing  no  new  cause  of 
action,  and  merely  stating  more  fully  what  w^as  alleged  before.  Carroll 
County  V.  O'Connor,  137  Ind.  622,  35  N.  E.  1006  (Citing  Stanton  v.  Ken- 
rick,  135  Ind.  382,  35  N.  E.  19). 

Nor  can  a  demurrer  be  filed  in  the  supreme  court  after  the  case  has  been 
certified  to  that  court  on  a  claim  for  jury  trial,  under  a  statute  provid- 
ing that  in  any  case  so  certified  either  party  may  file  such  further 
pleas,  legal  or  equitable,  as  he  may  see  fit,  within  the  period  of  ten 
days  from  the  date  of  certification.  Bates  v.  Colvin,  21  R.  I.  57,  41 
Atl.  1004. 

*  Standard  Furniture  Co.  v.  Stanley,  21  Ky.  L.  Rep.  452,  51  S.  W.  611. 

Filing  a  demurrer  does  not  operate  as  a  waiver  of  misjoinder  both  of  causes 
of  actions  and  of  parties,  under  a  code  provision  for  striking  out  on  mo- 
tion a  cause  of  action  improperly  joined,  and  declaring  that  misjoinder 
of  causes  shall  be  deemed  waived  unless  the  objection  be  made  by  mo- 
tion.   Faivre  v.  Oillman,  84  Iowa,  673,  51  N.  W.  46. 

24.  Notice  of  hearing;  hearing;  waiver. 

In  Colorado  the  trial  court  may,  in  its  discretion,  require  or  dis- 
pense with  notice  of  the  hearing  of  a  demurrer  in  term  time.^ 
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A  question  raised  by  demurrer  cannot  be  heard  by  the  judge  while 
the  case  is  under  reference.^ 

It  is  irregular  to  act  upon  demurrers  to  pleadings  after  the  case 
has  been  dismissed  for  want  of  parties.* 

In  Texas  the  court  may  in  its  discretion  hear  exceptions  to  tlie  pe- 
tition before  trying  a  plea  of  privilege  which  involves  a  question  of 
fact* 

A  motion  to  strike  out  an  answer  as  sham  and  irrelevant  is  waived 
by  the  subsequent  hearing  and  determination  of  a  demurrer  thereto.' 
Failure  to  bring  to  a  hearing  a  demurrer  to  the  jurisdiction  over  the 
snbjoct-matter  of  the  action,  based  upon  facts  apparent  on  the  face  of 
the  bill,  amounts  to  a  waiver  of  tlie  right  to  be  heard  upon  or  to  stand 
on  the  demurrer.® 

^  Davis  y.  Peck,  12  Colo.  App.  259,  55  Pac.  192. 

A  demurrer  is  not  a  motion  within  Colo.  Code,  §  36,  requiring  notice  to  be 
given  of  the  hearing  of  all  motions  except  those  made  during  the  prog- 
ress of  the  trial;  and  notice  of  the  hearing  of  a  demurrer  is  not  re- 
quired by  the  Code,  unless  the  hearing  is  in  vacation.    Ibid, 

*Cart€e  v.  Spcnce,  24  S.  C.  550. 

•  Wadstcorth  v.  Cardicell,  14  Tex.  Qv.  App.  359,  37  S.  W.  367. 

•  Pryar  v.  Jolly,  91  Tex-  86,  40  S.  W.  959. 

» Holman  v.  De  Lin-River-Finley  Co.  30  Or.  428,  47  Pac.  708. 

•  Murphy  v.  Lincoln,  63  Vt.  278,  22  Atl.  418. 

25.  Withdrawal  or  abandonment  of  demurrer. 

The  filing  of  a  demurrer  to  certain  paragraphs  of  an  amended  com- 
plaint is  equivalent  to  a  withdrawal  of  a  demurrer  filed  to  a  prior 
amended  complaint^  Demurrers  once  filed  cannot  be  withdrawn 
without  leave,  which  the  court  may  grant  or  refuse  in  its  discretion.^ 

Tlie  withdrawal  of  a  demurrer  cannot  be  compelled  by  the  court^ 

A  demurrer  ^vill  be  overruled  pro  forma,  where  the  defendant 
either  withdraws  it  or  admits  that  it  is  not  well  taken.* 

Failure  to  reinterpose  to  an  amended  complaint  the  demurrer 
which  was  filed  to  the  original  is  an  abandonment  of  the  demurrer.* 

"  yew  Albany  v.  Conger,  18  Ind.  App.  230,  47  N.  E.  852. 

*0*Reilly  v.  New  York  d  X.  E,  R.  Co.  16  R.  I.  388,  5  L.  R.  A.  304,  6  L.  R. 
A  719,  17  Atl.  171,  906,  19  AU.  244. 

In  Terry  v.  Moore,  12  App.  Div.  396,  42  N.  Y.  Supp.  51,  defendant  was  per- 
mitted to  withdraw  her  demurrer  and  ser\^e  an  answer  after  an  tmsuc- 
cessful  appeal  from  a  judgment  entered  upon  an  order  overruling  the 
demurrer^  upon  condition  that  she  pay  all  costs  taxed^  including  an  ex- 
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tra  allowance,  from  service  of  demurrer  to  time  leave  was  granted,  with 
$10  costs  to  plaintiff  for  opposing  the  motion,  it  appearing  that  the 
answer  pleaded  a  good  defense  and  that  defendant  had  had  at  least  two 
previous  opportunities  to  withdraw  the  demurrer. 

*  Gammon  v.  Bunnell,  22  Utah,  421,  64  Pac.  95S. 

Defendant  cannot  be  required  to  withdraw  a  demurrer  to  the  complaint, 
by  an  order  granted  upon  the  argument  of  the  demurrer  and  upon  the 
statement  in  open  court  that  the  plaintiff  had  not  intended  to  serve 
the  complaint  upon  the  demurring  defendant.  Kaulhach  v.  Magnus,  40 
App.  Div.  366,  67  N.  Y.  Supp.  085. 

*Peitey8  v.  Comer,  34  Or.  36,  54  Pac.  813. 

*Broume  v.  Mobile,  122  Ala.  159,  25  So.  223. 

An  amended  answer  takes  the  place  of  the  previous  answer,  and  a  demurrer 
incorporated  in  the  original  answer  and  not  repeated  in  the  amended 
answer  is  abandoned.    WUaon  v.  Vick  (Tex.  Civ.  App.)  51  S.  W.  45. 


II.-RTJLES  TURNING  ON  ^VHAT  AEE  THE  PLEADINGS 

DEMURRED  TO. 

1.  The  copy  served  controls.  6.  General  allegation  applicable  to  all 

2.  Original     not    considered    after  of  several  divisions. 

amendment.  7.  Demurrer  to  whole  of  pleading. 

3.  Demurrer     deemed     addressed     to        S.  Demurrer  to  part  of  pleading. 

amended  pleading.  9.  Effect  of  answering  upon  demurrer. 

4.  Decision  on  original.  10.  Amending. 

5.  Oce  count  or  defense  not  aided  by 

another. 

1.  The  copy  served  controls. 

Under  the  new  procedure,  in  case  of  a  discrepancy  between  the 
pleading  on  file  and  a  copy  served,  the  party  on  whom  it  was  served 
may  rely  on  the  copy,  and  the  pai*ty  who  served  it  cannot,  as  matter 
of  rightj  object  that  the  original  differs.^ 

Otherwise,  under  the  old  practice.^ 

^^cCarron  v.  Cahill,  15  Abb.  N.  C.  282.  1  How.  Pr.  N.  S.  305  (motion  to 
overrule  demurrer  as  frivolous) ;  Fiske  v.  yohle,  N.  Y.  Daily  Reg.  May 
31,  1883  (demurrer  to  complaint).  Both  New  York  city  court  cases,  in 
harmony  with  supreme  court  practice.  But  the  court  may  give  leave 
to  amend,  or  amend  instanter.  See  also  Clerical  Ebbob,  chapter  v.,  ft 
8,  po8t. 

Troichridge  v.  Didier,  4  Duer,  448  (question  of  variance  at  trial). 

A  party  to  an  action  has  a  right  to  believe  and  rely  that  a  paper  or  plead- 
ing served  on  him  is  a  copy  of  the  original,  where  it  so  purports  to  be. 
Welsbach  Commercial  Co.  v.  Popper,  59  N.  Y.  Supp.  lOlG. 

The  sufficiency  of  a  pleading  demurred  to  must  be  determined  by  reference 
to  the  copy  served  upon  the  demurring  party,  rather  than  by  the  copy 
on  file.     Bunt  v.  Miller,  101  Wis.  583,  77  N.  W.  874. 

*irood  y.  Bulkley,  13  Johns.  480  (question  of  variance  at  the  trial). 

2.  Original  not  considered  after  amendment. 

On  demurrer  to  an  amended  or  substituted  pleading,  the  court  can- 
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not  notice  the  contents  of  the  original  pleading.*     Otherwise  where 
an  araendment  is  in  terms  only  an  addition.^ 

» Washer  v.  Bullitt  County,  110  U.  S.  558,  561,  28  L.  ed.  249,  250,  4  Sup.  a. 
Rep.  249;  Tompkins  v.  Hollister,  60  Mich.  470,  27  N.  W.  651  (plea  to 
original  bill  not  noticed  on  demurrer  to  amended  bill). 

In  State  v.  Simpkins,  77  Iowa,  676,  42  N.  W.  616,  Rothrock,  J.,  said: 
"Where  a  substituted  pleading  is  filed  in  aji  action,  the  original  may 
possibly  be  used  a6  evidence  against  the  party  by  reason  of  contradict- 
ory statements  or  the  like,  but  on  a  demurrer  to  the  substituted  plead- 
ing, the  two  pleadings  cannot  be  considered." 

The  objection  that  a  cause  of  action  set  forth  in  an  amended  complaint  doei 
not  appear  to  have  any  connection  with  the  cause  of  action  set  forth  in 
the  original  complaint  cannot  be  taken  by  demurrer  to  the  amended 
complaint,  where  the  latter  does  not  show  what  appeared  in  the  original 
complaint.  Pottkamp  v.  Buss  (Cal.)  46  Pac.  169,  Modified  in  banc  in 
40  Pac.  673. 

An  amended  declaration  cannot  be  aided  by  the  original  declaration  to 
which  a  general  demurrer  has  been  sustained,  nor  can  it  be  made  de- 
fective by  anything  contained  therein.  Foster  v.  Adler,  84  111.  App. 
654. 

An  original  petition  is  to  be  considered  in  connection  with  an  amended  and 
substituted  petition  filed  as  an  amendment  thereto,  in  determining 
whether  such  amended  and  substituted  petition  states  facts  sufficient  to 
constitute  a  cause  of  action.  Nagle  v.  Reutlinger,  19  Ky.  L.  Eep.  303, 
40  S.  W.  677. 

An  amended  complaint  is  not  demurrable  because  the  amendment  is  not 
signed  by  coifnsel,  it  consisting  merely  of  a  clause  intended  as  a  substi- 
tute for  one  in  the  original  complaint,  which,  as  amended,  would  pre- 
sent the  signature  of  counsel.     Payne  v.  Crawford  (Ala.)  10  So.  911. 

'In  some  jurisdictions  this  is  a  question  of  intention.  See  Winter  t. 
Quarles,  43  Ala.  692;  Dunlap  v.  Robinson,  12  Ohio  St.  530;  Northern 
Bank  v.  Warsaw  Deposit  Bank,  11  Ky.  L.  Rep.  316,  11  S.  W.  16. 

3.  Demurrer  deemed  addressed  to  amended  pleading. 

A  demurrer  served  after  the  pleading  of  the  adversary  has  been 
amended  may  be  deemed  to  be  addressed  to  the  amended  pleading, 
since  it  could  not  be  to  the  original ;  and  the  omission  to  state  that  the 
amended  pleading  was  the  one  demurred  to  may  be  disregarded.^ 

^Whiti/ng  v.  Dooh,  162  Ind.  157,  52  N.  E.  759;  Huntington  County  ▼.  Bu- 
chanan, 21  Ind.  App.  178,  61  N.  E.  939;  McNab  v.  Styles,  Lawrence,  J., 
N.  Y.  Sup.  Ct.  1881. 

For  Other  Cases,  see  chapter  i.,  §  3,  ante. 

A  demurrer  which  refers  to  the  pleading  demurred  to  as  the  "complaint.'' 
and  which  was  filed  after  the  amendment  of  the  original  complaint,  will 


n. THE  PLEADINGS  DEMUBRED  TO.  33 

be  deemed  to  be  addressed  to  the  amended  complaint.     Whiting  v.  Dooh^ 
152  Ind.  157,  52  N.  E.  759. 

Tliat  an  amended  answer  is  not  called  an  "amended"  answer,  in  a  demurrer 
thereto,  does  not  render  the  demurrer  defective.  Long  v.  Johnson,  15 
Ind.  App.  498,  44  N.  £.  552. 

A  demurrer  to  the  declaration,  filed  after  an  amendment  adding  a  second 
count  to  the  original  declaration,  to  which'  a  general  answer  was  filed, 
must  be  restricted  to  the  added  count,  or  to  sonic  impropriety  in  joining 
the  two  counts  in  the  same  declaration.  Lynn  iSafe  Deposit  d  T,  Co.  ▼. 
Andrews,  180  Mass.  527,  G2  N.  E.  lOGI. 

4.  Decision  on  original. 

A  derision  overruling  a  demurrer  to  an  original  pleading  does  not 
preclude  a  demurrer  to  an  amended  pleading.* 

OUierwise,  if  the  second  pleading  raises  precisely  the  same  ques- 
tion of  law  which  was  disposed  of  by  the  appellate  court  upon  the  for- 
mer pleading.^ 

'ifarie  v.  Garrison,  13  Abb.  N.  C.  210,  215,  321;  Bnuselt  v.  Fine,  18  Abb. 
N.  C.  142;  Post  v.  Pearson,  108  U.  S.  418,  27  L.  ed.  774,  2  Sup.  Ct.  Rep. 
799,  Affirming  2  Dak.  220,  9  N.  W.  084. 

Ad  amendment  of  a  petition  after  a  demurrer  thereto  has  been  overruled 
and  the  defendants  have  answered  does  not  reopen  the  case  to  another 
demurrer  unless  it  materially  changes  or  varies  the  cause  of  action  as 
set  forth  in  the  petition.     Gibson  v.  Thornton,  107  Ga.  545,  33  S.  E.  895. 

•In  Chaflin  v.  Taylor,  116  U.  S.  567,  570,  29  L.  ed.  727,  728,  6  Sup.  Ct.  Rep. 
618,  Matthews,  J.,  said:  "The  rejoinder  which  the  .  .  .  court 
.  .  .  [below]  permitted  the  defendant  to  file  tendered  no  issue  of 
fact,  but  one  of  law  merely;  and  every  question  of  law  in  the  case  had 
been  covered  by  the  former  judgment  of  this  court  in  this  case.  The 
proper  action  of  the  .  .  .  court  .  .  .  [below]  upon  the  man- 
date of  this  court  would  have  been  to  enter  judgment  on  the  pleadings 
in  favor  of  the  plaintiff,  and  proceed  to  an  assessment  of  his  damages.'* 

No  demurrer  to  a  so-called  "amended  complaint"  will  be  heard  where  i.t  is 
identical  in  every  respect  with  the  original  complaint  to  which  the  de- 
murrer has  been  sustained.  Ellis  v.  Indianapolis,  148  Ind.  70,  47  N.  £. 
218. 

A  party  waives  the  right  to  claim  that  an  amendment  made  after  a  de- 
murrer was  sustained  is  but  a  restatement  of  the  petition,  when,  in- 
stead of  moving  to  strike  the  amendment,  he  demurs  a  second  time. 
Koholiska  v.  Stcehla,  107  Iowa,  124,  77  N.  VV.  576. 

5.  One  coTuit  or  defense  not  aided  by  another. 

A  demurrable  defect  in  one  separate  cause  of  action^  or  defense* 

cannot  be  aided  bv  alle<rations  contained  in  another  cause  of  action  or 

defense  which  is  separately  stated  in  the  same  pleading,  unless  ex- 
Abb.  Pl.  Vol.  I.— 3. 
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pressly  connected  therewith  by  appropriate  reference;  for  which  pur 
pose  any  words  indicating  intent  to  make  one  division  of  the  pleading 
complete  by  reference  to  a  specified  matter  stated  in  another  is 
enough.® 

*The  reasons  for  this  technical  rule  are  that  otherwise  the  court  must 
search  the  whole  pleading  to  ascertain  if  any  one  division  is  good;  and 
that  if  a  division  be  struck  out,  the  remainder  ought  to  be  good,  inde 
]    Tident  of  what  is  gone. 

Bop!: ins  v.  Contra  Costa  County,  106  Cal.  5CC,  39  Pac.  933  (Citing  Easkeli 
V.  Haskell,  54  Cal.  2G2;  Green  v.  Clifford,  94  Cal.  49,  29  Pac.  331  j  Read- 
ing V.  Reading,  9G  Cal.  4,  30  Pac.  803) ;  Farris  v.  Jones,  112  Ind.  498, 
14  N.  E.  484  (Citing  Stnitk  v.  Little,  67  Ind.  549;  Entsminger  v.  xiack- 
son,  73  Ind.  144;  Lynn  v.  Crim,  96  Ind.  89;  Ludlow  v.  Ludlow,  109  Ind. 
199,  9  N.  E.  769)  ;  Baxter  v.  McDonnell,  18  App.  Div.  235,  45  N.  Y. 
Supp.  765  (Citing  Reiners  v.  Brandhorst,  59  How.  Pr.  91;  Simmons  ▼. 
Fairchild,  42  Barb.  404;  Woodbury  v.  Deloss,  65  Barb.  501)  ;  Boo2  v. 
Cleveland  School-Furniture  Co.  45  App.  Div.  593,  61  N.  Y.  Supp.  407; 
Victory  Webb  Printing  d  Folding  Mach.  Mfg,  Co.  v.  Bcecher,  55  How. 
Pr.  193;  Atiderson  v.  S peers,  68  How.  Pr.  08. 

S.  P.  at  common  law  in  Hughes  v.  Moore,  7  Oanch,  176,  3  L.  ed.  307, 
which  holds  that  oyer  of  a  deed  set  forth  in  the  first  count  does 
not  make  that  deed  part  of  the  record  so  as  to  apply  it  to  other  counts 
in  the  declaration. 

The  mere  failure  of  a  complaint  to  state  when  the  action  was  commenfc«I 
does  not  go  to  the  cause  of  action,  and  is  not  a  "defect"  within  the  rule 
that,  upon  demurrer  to  a  complaint  for  insufllciency,  all  the  facts  con- 
stituting the  cause  of  action  must  appear  upon  the  face  of  the  com- 
plaint, and  the  court  will  not  examine  the  record  to  find  facts  to  help 
out  a  defective  complaint.     Welsh  v.  Argyle,  85  Wis.  307,  55  N.  W.  412. 

*  Jones  V.  State  use  of  Touynship  1&,  100  Ala.  209,  14  So.  115  (Citing  Pop^* 
V.  Welsh,  18  Ala.  631;  Clements  v.  Cribbs,  19  Ala.  241;  Wright  v.  Lind- 
say, 20  Ala.  428) ;  Davis*  Sons  v.  Robinson,  67  Iowa,  355,  25  N.  W.  280; 
Altcrman  v.  Parfitt  (N.  Y.  City  Ct.)  N.  Y.  Daily  Reg.  June  2S,  1SS4; 
Lansing  v.  Thompson,  8  App.  Div.  54,  40  N.  Y.  Supp.  425;  Craft  v. 
Brandow,  24  Misc.  300,  52  N.  Y.  Supp.  1078  (Citing  Douglass  v.  Phcnix 
Ins.  Co.  138  N.  Y.  209,  20  L.  R.  A.  110,  33  N.  E.  938)  ;  Harman  v.  Ear 
man,  54  S.  C.  100,  31  S.  E.  881. 

In  Catlin  v.  Pedrick,  17  Wis.  88,  Dixon,  J.,  says:  The  demurrer  to  the 
second  paragraph  of  answer  was  properly  sustained,  and  the  evidence 
under  the  third  properly  excluded.  The  mistake  of  the  plea.ler  waa  in 
separating  them  so  as  to  make  two  defenses  out  of  matter  which  con- 
stituted but  one.  Together,  they  would  have  made  out  a  counterclaim, 
and  let  in  the  proofs ;  but  apart,  neither  was  sufficient  to  permit  any  ev- 
idence to  be  received  under  it.  Plaintiff's  attorney  should  have  asked 
leave  to  amend  by  striking  out  the  numerals  which  distinguished  them 
as  separate  answers,  and  blending  them  into  one. 


n. THE  PLEADINGS  DEMUREED  TO.  35 

Kor  can  the  deficiency  of  an  affidavit  or  defense,  obvious  on  its  face,  be  sup- 
plied by  the  history  of  the  case  or  the  argument  of  counsel.  Johnston 
V.  Mann,  9  Pa.  Super.  Ct.  251. 

'An  allegation  of  citizenship  in  the  first  count  shows  jurisdiction  as  to 
other  counts  referring  to  it.  J  ones  v.  Heaton,  1  McLean,  317,  Fed.  Cas. 
No.  7,468. 

The  allegations  of  a  count  adopted  by  appropriate  averments  as  part  of  an- 
other need  not  be  formally  repeated.  Hutson  v.  King,  95  6a.  271,  22  8. 
£.  615. 

Ad  exhibit  filed  may  be  referred  to  in  each  division  of  the  pleading  as  a 
part  thereof.     Eochstedler  v.  Hochatedler,  108  Ind.  506,  9  N.  E.  407. 

It  is  a  sufficient  reference  where,  in  an  action  on  fire  insurance,  the  first 
count  describes  the  property  as  belonging  to  a  designated  person,  and 
the  second  count  refers  to  it  as  the  property  thereinbefore  set  forth. 
Velu!  V.  'Sewark  City  Ina,  Co.  23  N.  Y.  Week.  Dig.  456. 

An  allegation  in  a  later  count  that  the  indebtedness  therein  alleged  was 
"for  the  same  respective  consideration  in  the  last  preceding  count  of 
this  declaration  set  forth"  is  a  sufficient  reference.  Freeland  v.  McCul- 
lough,  1  Denio,  414,  43  Am.  Dec.  685. 

The  words  "as  above  stated"  are  held  a  sufficient  reference,  in  Woodbury  v. 
Deloss,  65  Barb.  501. 

A  separate  defense  may  contain  all  the  requisite  allegations  within  itself 
to  make  it  a  perfect  counterclaim,  or  it  may  refer  to  papers  annexed,  or 
to  other  parts  of  the  answer,  or  to  the  complaint;  and  the  matters  thus 
referred  to  are  just  as  much  a  part  of  the  counterclaim  as  if  written  at 
length  therein.  So  held  where  a  demuri'er  to  a  counterclaim  for  waste 
committed  to  land  outside  of  the  state  for  want  of  "jurisdiction  of  the 
subject  thereof"  was  erroneously  overruled,  on  the  ground  that  the  fact 
of  its  location  out  of  the  state  did  not  "appear  on  the  face  of  the  coun- 
terclaim." Code  Civ.  Proc.  §  495.  Cragin  v.  Lovell,  88  N.  Y.  258,  2 
X.  Y.  Civ.  Proc.  Hep.  (Browne),  128,  Reversing  Cragin  v.  Quitman,  22 
Hun,  101. 

Where  a  subsequent  count  in  a  complaint  states  that  plaintiff  "repeats  and 
reiterates  all  the  allegations  hereinbefore  contained,  and  makes  them  a 
part  of  this,  her  second  cause  of  action,"  assuming  that  the  allegations 
of  the  former  count  are  thereby  properly  incorporated  in  the  second 
count,  they  must  be  construed  in  connection  with  the  allegations  of  the 
latter  count  in  determining  the  sufficiency  of  such  .count;  and  if  any  in- 
consistency exists  between  the  two  counts,  the  allegations  of  the  second 
inu^t  be  adopted  as  containing  the  statement  intended  to  be  relied  on  by 
the  pleader.  Bogardua  v.  yew  York  L,  Ins,  Co,  101  N.  Y.  328,  4  N.  E. 
522. 

A  count  for  money  had  and  received,  which  refers  to  another  count  where 
the  particulars  of  the  claim  are  set  forth,  is  not  subject  to  demurrer 
for  the  reason  that  no  bill  of  particulars  is  filed  with  it.  Dorr  v.  Mo- 
Kinney f  9  Allen,  359. 

If  the  second  count  ia  not  good  without  aid  of  the  reference  to  the  first  by 
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the  phrase  "as  aforesaid/'  it  is  proper  to  refer  to  the  first  for  the  pur- 
pose of  ascertaining  time  and  place,  etc.,  and  make  the  second  count 
good  in  that  way,  the  first  count  being  a  good  one.  Becktcith  v.  MoUo- 
han,  2  W.  Va.  477. 
Contra,  Potter  v.  Earnest,  45  Ind.  416.  In  an  action  on  a  promissory  note, 
a  paragiTiph  of  an  answer  setting  up  a  collateral  agreement  going  to  a 
partial  failure  of  consideration,  which,  for  the  purpose  of  showing  the 
consideration,  refers  to  and  adopts  a  former  paragraph,  is  bad  on  de- 
murrer. The  facts  could  only  become  a  part  of  the  paragraph  by  set- 
ting them  out  by  averment. 

Compare  with  Steicart  v.  Balderston^  10  Kan.  131,  which  holds  that  al- 
though the  same  event  can  be  stated  once  for  all  in  the  same  pleading 
if  it  be  subsequently  properly  referred  to,  yet  one  general  statement  can- 
not be  made  and  then  referred  to  in  different  counts  in  order  to  describe 
a  number  of  distinct  events  of  a  similar  character.  An  objection  of 
this  kind  can  be  reached  by  demurrer  after  a  motion  to  make  more  def- 
inite has  been  interposed  and  overruled. 

6.  fieneral  allegation  applicable  to  all  of  several  divisions. 

A  sreneral  allegation  not  included  exclusively  in  one  separate  cause 
of  action  or  defense,  but  so  stated  that,  from  its  position  as  introduc- 
tory to  all,  or  otlierNvise,  it  appears  applicable  to  all,  is  to  be  consid- 
ered in  connection  with  each,  though  not  expressly  referred  to  there- 
in.i 

*  As  to  corporate  existence  of  a  party,  see  West  v.  Eureka  Improv.  Co.  40 
Minn.  394,  42  N.  W.  87 ;  Fisher  v.  Vniversal  Cooking  Crock  Co.  N.  Y. 
Daily  Reg.  April  26,  1887;  Abbott,  Anno.  N.  Y.  Digest,  1888,  PI.  tl  11. 
So  also  of  the  usual  allegation  of  citizenship  or  residence,  to  give  juris- 
diction to  some  courts,  or  of  leave  to  sue  in  cases  where  that  is  requi- 
site. 

An  averment  of  demand  and  refusal  in  one  count  suffices  for  any  number 
of  counts  involving  the  same  transaction,  although  not  referred  to  in 
such  counts.  Rider  v.  Rohhins,  13  Mass.  284.  ?or  Cases  Contra,  see 
last  note. 

A  count  may  be  so  considered  in  aid  of  others,  even  after  it  has  been  aban- 
doned.    Jones  V.  Van  Zandt,  5  McLean,  214,  Fed.  Cas.  No.  7,505. 

7.  Demurrer  to  whole  of  pleading. 

A  demurrer  to  a  complaint  or  answer,  as  a  whole,  for  not  stating 
facts  sufficient  to  constitute  a  cause  of  action  or  defense,  Cijnnot  be 
sustained  if  tliere  is  more  than  one  cause  of  action  or  defense  stated, 
and  any  one  is  good.^ 

But  a  single  demurrer,  expressed  to  be  to  each  of  several  causes  of 
action  or  defenses,  may  bo  sustained  as  a  demurrer  to  any  one  tliat  is 
bad.2 
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^Dallas  County  v.  MacKcnsie,  94  U.  S.  G60,  24  Lu  ed.  182;  Townsend  t. 
Jemison,  7  How.  700,  12  L.  ed.  880;  Holland  v.  Eouard,  105  Ala.  638, 
17  So.  35;  Kansas  City,  M.  d  B.  R.  Co.  v.  Lackey,  114  Ala.  152,  21  So. 
444  (Citing  Weems  v.  JVcenis,  69  Ala.  104)  ;  Louisville  d  "N.  R.  Co.  v. 
Morgan,  114  Ala.  449,  22  So.  20;  Lea  v.  Iron  Belt  Mercantile  Co.  119 
Ala.  271,  24  So.  28  (Citing  Tillman  v.  Thomas,  87  Ala.  323,  6  So.  151; 
George  v.  Central  R.  d  Bkg.  Co.  101  Ala.  607,  14  So.  752)  ;  Griffiths  v. 
Henderson,  49  Cal.  566;  Loice  v.  Burke,  79  Ga.  164,  3  S.  E.  449;  Bamer 
V.  Morehead,  22  Ind.  354;  Stout  v.  Turner,  102  Ind.  418,  26  N.  E.  85 
(Citing  McCallister  v.  Mount,  73  Ind.  559)  ;  Plymouth  v.  Milner,  117 
Ind.  324,  20  N.  E.  235;  Western  V.  Teleg.  Co.  v.  Yopst  (Ind.)  9  West. 
Rep.  76,  UN.  E.  16;  Lincoln  v.  Ragsdale,  9  Ind.  App.  555,  37  N.  E.  25; 
Barter  v.  Parsons,  14  Ind.  App.  331,  42  N.  E.  1025;  Bonney  v.  Bonney, 
29  Iowa,  448;  Wright  v.  Connor,  34  Iowa,  240;  Holhert  v.  St.  Louis,  K. 
C.  d  y.  R.  Co.  38  Iowa,  315;  Frank  v.  Magee,  49  La.  Ann.  1250,  22  So. 
739;  Gunther  v.  Dranhauer,  86  Md.  1,  38  Atl.  33  (Citing  Avirett  v. 
State,  76  Md.  527,  25  Atl.  676,  987,  and  Wheeler  v.  State,  42  Md.  563)  ; 
Missouri  P.  R.  Co.  v.  McLiney,  32  Mo.  App.  166;  Hale  v.  Omaha  Nat. 
Bank,  49  N.  Y.  626;  8u:ords  v.  yorthem.  Light  Oil  Co.  17  Abb.  N.  C. 
115 J  Seaver  v.  Hodgkin,  63  How.  Pr.  128;  Martin  v.  Mattison,  8  Abb. 
Pr.  3;  Butler  v.  Wood,  10  How.  Pr.  222;  ycuhery  v.  Garland,  31  Barb. 
121;  Jaques  r.  Morris,  2  E.  D.  Smith,  639;  Cooper  v.  Clason,  1  N.  Y. 
Code  Rep.  N.  S.  347;  Munnings  v.  Hopkins  (N.  J.  L.)  43  Atl.  670; 
Strange  v.  Manning,  99  N.  C.  165,  6  S.  E.  900;  iTursf  v.  Sawyer,  2 
Okla.  470,  37  Pa.  817;  Langley  v.  Metropolitan  L.  Ins.  Co.  16  R.  I.  21, 
11  Atl.  174;  Carson  v.  Cock,  50  Tex.  325;  Gruhh  v.  Burford,  98  Va.  553, 
37  S.  E.  4;  /eobrec^i*  v.  Marling,  29  W.  Va.  765,  2  S.  E.  827;  Vewlon  v. 
/?ei7z,  31  W.  Va,  483,  7  S.  E.  411;  Kearney  Stone  Works  v.  McPherson, 
6  Wyo.  178,  38  Pac.  C20. 

Wright  v.  Smith,  81  Va.  777,  applying  same  rule  where  a  single  count  con- 
taints  several  matters  which  are  divisible. 

Same  rule  at  common  law.    Douglass  v.  Satterlce,  11  Johns.  16. 

A  general  demurrer  to  the  whole  of  a  pleading  will  be  overruled  if  any  of 
its  counts  or  pleas  are  sufficient  to  entitle  the  party  pleading  to  part  of 
the  relief  claimed.  Knowles  v.  Baldwin,  125  Cal.  224,  57  Pac.  988  (Cit- 
ing Fleming  v.  Albeck,  67  Cal.  227,  7  Pac.  659)  ;  Jones  v.  Iverson,  131 
Cal.  101,  63  Pac.  135;  Florence  v.  Pattillo,  105  Ga.  577,  32  S.  E.  642; 
Knapp,  S.  d  Co.  Co.  r.  Ross,  181  111.  392,  55  N.  E.  127 ;  Jacobs  v.  Postal 
Tdvg.  Cable  Co.  76  Miss.  278,  24  So.  535;  State  Bd.  of  Edu.  v.  Mobile 
d  0.  R.  Co.  71  Miss.  500,  14  So.  445;  Van  Housen  v.  Broehl,  59  Neb.  48, 
80  N.  W.  200;  Astor  v.  Heller,  61  N.  J.  L.  78,  38  Atl.  819;  Hackett  v. 
Equitable  Life  Assur.  Soc.  30  Misc.  523,  63  N.  Y.  Supp.  847 ;  Eanenkratt 
V.  Hamil,  10  Okla.  219,  61  Pac.  1050;  Waggy  v.  Scott,  29  Or.  386,  45 
Pac  774  (Citing  Ketchum  v.  State,  2  Or.  103;  Toby  v.  Ferguson,  3  Or. 
27;  Simpson  v.  Prather,  5  Or.  86;  Jackson  v.  Jackson,  17  Or.  110,  10 
Pac.  847) ;  Barbre  v.  Goodale,  28  Or.  465,  38  Pac.  67,  43  Pac.  378;  Hall 
V.  Calvert  (Tenn.  Ch.  App.)  46  S.  W.  1120;  Overall  v.  Avant  (Tenn. 
Ch.  App.)  46  S.  VV.  1031;  Gray  v.  Kemp,  88  Va.  201,  10  S.  E.  225  (Cil- 
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ing  Hollingsworth  v.  Millorif  8  Leigh,  50;  Fcrrill  v.  Dretcis,  "lo  Graft. 
766). 

A  general  demurrer  to  a  whole  bill  brought  to  estnbliyh  a  trust  in  ccrtaiu 
mules  is  properly  overruled  where  the  facts  alleged,  if  true,  would  ren- 
der the  defendants  liable  as  constructive  trustees  for  one  of  the  niulei. 
Smith  V.  Jeffreys  (Miss.)    10  So.  377. 

The  same  rule  prevails  in  the  Federal  courts. 

A  general  demurrer  to  several  pleas  is  biid  if  any  one  constitutes  a  good  bar 
to  the  action.  Vnited  States  v.  Ciraiilt,  II  How.  22,  13  L.  ed.  587; 
Whitcnack  v.  Philadelphia  d  R.  R.  Co.  57  Fed.  901  (Citing  Hudson  v. 
Winslow  Twp.  35  N.  J.  L.  437). 

A  general  demurrer  is  not  good  against  a  multifarious  statement  of  a  cause 
of  action,  if  one  branch  of  the  allegation  clearly  covers  a  ground  of  lia- 
bility. 'Sashua  Iron  Jc  Steel  Co.  v.  Brush,  33  C.  C.  A.  450,  50  U.  S.  A  pp. 
461,  91  Fed.  213. 

The  rule  that  a  bill  which  is  good  in  part  and  bad  in  part  will  not  N? 
wholly  dismissed  upon  general  demurrer  will  not  be  applied  to  uphold 
a  bill  'against  a  corporation,  the  main  object  of  which  is  to  recover  its 
property,  which  is  alleged  to  have  been  misappropriated  by  its  officers, 
as  to  which  tlie  corporation  would  properly  be  complainant,  merely  be- 
cause other  matters  have  been  alleged  as  to  which  the  corporation  might 
properly  be  required  to  respond.  Edicurds  v.  Bay  State  Oas  Co.  91 
Fed.  942. 

A  demurrer  for  uncertainty  of  description,  to  an  entire  complaint  in  ejoct- 
nient,  must  be  overruled,  where  the  complaint  describes  several  parcels, 
and  the  description  as  to  one  or  more  of  the  parcels  is  sufficient.  Bu- 
chanan V.  Larkin,  116  Ala.  431,  22  So.  543  (Citing  Louisville  dt  X.  R. 
Co.  V,  Hall,  91  Ala.  118,  8  So.  371;  Flournoy  v.  Ijyon,  70  Ala.  308;  Ta- 
turn  V.  Tatum,  81  Ala.  388,  1  So.  195). 

Causes  assisfncd  in  a  demurrer  to  a  whole  bill  as  an  entiretv  will  be  disre- 
garded  where  they  go  to  a  part  only  of  the  bill.  Washington  v.  Soria, 
73  Miss.  665,  19  So.  485. 

That  a  bill  which  sets  up  good  grounds  for  divorce  also  asks  for  the  can- 
celation of  defendant's  vested  interest  in  a  life  insurance  policy,  which 
relief  the  court  is  without  power  to  grant,  does  not  render  the  bill  sub- 
ject to  a  demurrer  taken  to  the  bill  as  a  whole.  Grego  v.  Orego,  7S 
Miss.  443,  28  So.  817. 

A  demurrer  against  the  entire  bill,  which  seeks  to  recover  funds  alleged  to 
be  held  by  the  defendant  as  guardian,  and  also  seeks  a  discovery,  i? 
properly  overruled  if  only  good  as  to  that  part  of  the  bill  which  seeks  a 
discovery.  McXutt  v.  Roberts  (Tenn.  Ch.  App.)  Affirmed  by  Supreme 
Coui-t,  48  S.  W.  300. 

A  joint  demurrer  to  all  the  paragraphs  of  a  pleading  should  not  be  sus- 
tained if  any  of  the  paragraphs  are  good.  Alabama  Nat.  Bank  v.  Eal- 
sey,  109  Ala.  196,  19  So.  522;  Moore  v.  Eeineke,  119  Ala.  627,  24  So. 
374;  Rownd  v.  State,  152  Ind.  39,  51  X.  E.  914,  62  X.  E.  395;  Tell  Citjf 
V.  Bielefeld,  20  Ind.  App.  1,  49  N.  E.  1090;  Storrs  d  H.  Co.  v.  Fusscl- 


II. THE  PLEADINGS  DEMURRED  TO.  39 

man,  23  Ind.  App.  293.  55  X.  E.  245;  Kenney  v.  JVelU,  23  Ind.  App.  490, 
55  N.  E.  774. 

A  demurrer  to  the  effect  that  the  complaint  does  not  state  facts  sufficient 
to  constitute  a  cause  of  action,  and  that  neither  paragraph  thereof 
states  facts  sufficient  to  constitute  a  cause  of  action,  is  joint,  and  not 
several,  and  is  properly  overruled  unless  each  of  the  paragraphs  of  the 
complaint  is  bad.     Gilmore  v.  Ward,  22  Ind.  App.  106,  52  N.  E.  810. 

Where  a  complaint  contains  several  paragraphs,  a  demurrer  "that  the  com- 
plaint does  not  state  facts  suthcient  to  constitute  a  cause  of  action"  is  a 
joint  demurrer,  and,  if  one  of  the  paragraphs  is  good,  the  demurrer 
should  be  overruled.     Green  v.  Eden,  24  Ind.  App.  583,  56  N.  E.  240. 

^Rennick  v.  Chandler,  69  Ind.  354;  Sanford  v.  Louenihall,  5  Ky.  L.  Rep. 
206;  Rohrecht  v.  Marling,  29  W.  Va.  7G5,  2  S.  E.  827. 

A  demurrer  to  several  paragraphs  of  an  answer  "separately,"  that  "neither 
of  said  paragraphs  states  facts  sufficient  to  constitute  a  defense  of  said 
action,"  is  several,  not  joint;  and  if  any  paragraph  is  bad,  the  demurrer 
should  be  sustained.  Glas8  v.  Murphy,  4  Ind.  App.  530,  30  N.  E.  1097, 
Rehearing  overruled  in  4  lud.  App.  530,  31  N.  E.  545. 

So,  a  demurrer  "severally  to  the  second,  third,  and  fourth  paragraphs  of 
separate  answer"  of  defendants  named,  "for  the  reason  that  neither  of 
said  paragraphs  contains  suflicient  facts  in  law  to  constitute  a  defense 
to  plaintiff's  complaint,"  sufTiciently  challenges  each  paragraph.  Funic 
V.  Uentchler,  134  Ind.  C8,  33  N.  E.  364,  Rehearing  denied  in  134  lud. 
75,  33  N.  E.  898. 

A  specification  which  informs  the  court  and  party  what  is  intended  is 
enough,  though  informal.  Indiana  B.  d  W.  R.  Co.  v.  Dailey,  110  Ind. 
75,  ID  N.  E.  631,  holding  that  a  demurrer  taken  separately  to 
specified  paragi'aphs,  for  the  reason  that  none  of  said  paragraphs  states 
facts  sufficient,  etc.,  is  a  good  demurrer  to  each. 

A  demurrer  "severally  to  each  paragraph  of  the  complaint  as  amended,  be- 
cause the  same  docs  not  state  facts,"  etc.,  is  several,  and  the  words  "the 
same"  must  be  regarded  as  referring  to  each  paragraph.  Terre  Haute 
rf  L.  i2.  Co.  V.  Shcrtcood,  132  Ind.  129,  17  L.  R.  A.  339,  31  N.  E.  781. 

And  a  demurrer  to  "each"  of  several  paragraphs  of  a  complaint,  referred  to 
by  number,  "separately  and  severally,"  for  the  reason  that  neither  of 
"said"  paragraphs  states  facts  sufficient  to  constitute  a  cause  of  action, 
challenges  each  paragraph  severally.  Baltimore  d  0.  8.  W.  R.  Co.  v. 
lAtUe,  149  Ind.  167,  48  N.  E.  802. 

A  demurrer  on  the  ground  that  the  court  has  no  jurisdiction  over  the  sub- 
ject of  the  action  alleged  in  either  paragi'aph  of  a  complaint  is  not  ob- 
jectionable as  a  joint  demurrer.  Chicago  de  S.  E.  R.  Co.  v.  Spencer,  23 
Ind.  App.  6C5,  55  N.  E.  882. 

So.  a  demurrer  "to  each  and  every  defence  contained  in  the  answer"  is  the 
same  in  effect  as  though  plaintiff  had  demurred  separately  to  each  de- 
fense.    Kennagh  v.  McGolgan,  21  X.  Y.  S.  R.  320,  4  X.  Y.  Supp.  230. 

But  a  demurrer  to  each  of  several  specified  paragraphs  of  an  answer,  be- 
cause neither  of  them  shows  a  good  defense  to  the  complaint,  presents 
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no  question  as  to  the  siifliciency  of  either  paragraph.     Barry,  M»  Z)., 
Saw  d  Supply  Co.  v.  Camjibell,  13  Ind.  App.  455,  41  N.  E.  055. 

A  demurrer  the  grounds  of  which  apply  only  to  a  part  of  the  bill  should 
be  taken  to  such  particular  part,  and  not  directed  against  the  bill  as  a 
whole.     Moore  v.  Alabama  Nat,  Bank,  120  Ala.  89,  23  So.  831. 

The  proper  procedure  where  there  are  several  counts  in  the  complaint,  and 
one  or  more  is  insufficient,  is  to  demur  to  each  of  such  counts  sepa- 
rately.    Palmer  v.  Breed  (Ariz.)  43  Pac.  219, 

A  demurrer  to  the  whole  bill,  and  also  specifically  to  the  several  claims  set 
out  therein,  should,  where  part  only  of  the  claims  are  bad,  be  sustained 
as  to  them,  and  be  overruled  as  to  the  residue,  with  a  rule  to  answer  as 
to  such  residue.  Oay  v.  Skeen,  36  W.  Va.  582,  15  S.  E.  64  (Citing  Gi- 
ant Powder  Co,  v.  California  Poicder  Works,  98  U.  S.  126,  25  L.  ed.  77; 
Castleman  v.  Veiichy  3  Rand  [Va.]  698). 

8.  Demurrer  to  part  of  pleading. 

A  demurrer  lies  only  to  a  whole  pleading  or  to  a  single  cause  of  ac- 
tion or  defense,^ 

But  diiferent  causes  of  action,  or  defenses,  contained  in  the  same 
pleading,  altliough  stated  as  one,  may  he  demurred  to  separately.' 
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» Steenerson  v.  Qrcat  Northern  R.  Co.  C4  Minn.  216,  66  N.  W.  723. 

A  demurrer  does  not  lie  to  part  of  a  complaint,  unless  the  suit  is  one  upon 
a  bond,  assigning  breaches.  Louisville  d  N,  R.  Co,  v.  Hine,  121  Ala. 
234,  25  So.  857. 

A  demurrer  to  a  complaint,  which  goes  only  to  a  part  of  a  cause  of  action 
stated  therein,  cannot  be  sustained.  McCann  v.  Pennie,  100  Cal.  547, 
35  Pac.  158. 

Defendant  cannot  demur  to  a  part  of  a  complaint  containing  but  a  single 
cause  of  action,  and  answer  another  portion  thereof,  under  X.  Y.  Code 
Civ.  Proc.  §  492.  McKesson  v.  Ritssian  Co.  27  Misc.  96,  57  N.  Y.  Supp. 
579. 

Allegations  of  a  complaint  in  an  action  to  recover  danuiges  for  failure  to 
deliver  advertising  matter,  that  by  reason  of  defendant's  negligence  in 
failing  to  forward  such  matter,  plaintifTs  were  compelled  to  print  and 
distribute  an  additional  advertising  sheet,  at  an  expense  of,  and  to  the 
plaintiff's  further  damage  in,  a  specified  sum, — have  a  bearing  upon 
the  special  damages  only,  and  do  not  constitute  a  separate  cause  of  ac- 
tion, so  as  to  authorize  defendant  to  demur  to  a  part  thereof  and  answer 
the  remainder.    Ibid. 

Under  S.  C.  Code,  §  166,  providing  that  a  demurrer  may  be  taken  to  the 
whole  complaint,  or  to  any  of  the  alleged  causes  of  action,  a  demurrer 
cannot  be  pleaded  to  a  part  of  a  single  cause  of  action.  Lawson  v.  Gee, 
57  S.  C.  502,  35  S.  E.  759. 

A  demurrer  to  one  item  or  claim  in  a  complaint  in  intervention  will  be  ov- 
erruled where  the  facts  alleged  in  such  complaint  are  pleaded  as  one 
cause  of  action.    Lym^n  County  v.  State,  11  S.  D.  391,  78  N.  W.  17. 
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A  demurrer  to  parts  of  a  petition  is  properly  overruled  where  such  parts 
are  not  detrimental  to  the  defendant,  and  contain,  at  most,  a  mere  un- 
necessary allegation.  American  Ins,  Co.  v.  Austin,  18  Ky.  L.  Rep.  632, 
37  S.  W.  678. 

A  demurrer  does  not  lie  to  a  single  paragraph  of  a  complaint  unless  it  pur- 
ports to  present  a  complete  cause  of  action.  Loicman  v.  West,  8  Wash. 
355,  36  Pac  258. 

But  a  part  of  a  declaration  which  does  not  contain  a  part  of  plaintiff's  case, 
but  merely  what  he  proposed  to  offer  in  evidence,  is  demurrable.  Ew- 
ari  Jdfg.  Co,  v.  Baldwin  Cycle-Chain  Co.  91  Fed.  202. 

*  Wright  v.  Connor,  34  Iowa,  240;  Harris  v.  Eldridge,  5  Abb.  N.  C.  278; 
Wiles  V.  Suydam,  04  N.  Y.  173. 

Defendant  may  demur  to  one,  and  answer  another,  of  several  causes  of  ac- 
tion in  a  commingled  statement.  Clarkson  v.  Mitchell,  3  E.  D.  Smith, 
2G9. 

9.  Effect  of  answering  upon  demurrer. 

Tlie  court  may  treat  the  service  of  an  answer  or  reply  as  a  waiver 
of  a  demurrer  previously  int>erposed  by  the  same  party  ;^  but  may  in 
its  discretion  hear  the  cause  on  demurrer,  notwithstanding  the  an- 
swer.^ 
A  demurrer  is  properly  overruled  if  an  answer  has  been  first  filed.' 
A  party  may  demur  to  one  count  of  a  petition  and  answer  as  to  an- 

A  party  who  fails  to  abide  by  his  demurrer,  but  joins  issue  after  it 
i?  overruled,  must  be  held  to  have  waived  his  rights  under  the  demur- 


rer.' 


*Keck  ▼.  McEldoicney,  73  111.  App.  159;  Chicago  Athletic  Asso.  v.  Eddy 
Electric  Mfg.  Co.  11  111.  App.  204;  Betser  v.  Betser,  87  111.  App.  399; 
Barley's  Appeal,  110  Pa.  413,  13  Atl.  451. 

Where  a  defendant  demurs  to  and  an«)wers  the  same  part  of  a  bill,  he  will, 
by  the  answer,  be  deemed  to  have  waived  the  demurrer  as  to  the  matters 
answered.     Harding  v.  American  Glucose  Co.  182  111.  551,  55  N.  E.  577. 

A  plea  to  the  merits  of  a  petition  for  mandamus  waives  a  demurrer  there- 
to. Chicago  0.  W.  R.  Co.  v.  People  ex  rel.  Bennett,  179  111.  441,  53  N. 
E.  986,  Affirming  79  III.  App.  529. 

Defendants  who  have  interposed  a  demurrer  and  received  notice  that  a 
rule  to  answer  will  be  applied  for  waive  their  demuner  by  failing  to 
attend  to  answer  the  bill.     Crawford  v.  Cook,  55  111.  App.  351. 

Pleading  over  and  going  to  trial  on  the  merits  waives  a  demurrer  to  the 
declaration.     Peterson  v.  Fowler,  76  Mich.  258,  43  N.  W.  10. 

An  objection  raised  on  demurrer  on  the  ground  of  an  improper  joinder  of 
parties  is  waived  by  answering  over.  Wilson  v.  Hohbs,  73  Mo.  App. 
656  (Citing  West  v.  McMullen,  112  Mo.  405,  20  S.  W.  G28). 

An  answer  to  the  whole  bill  overrules  a  plea  to  part  of  the  bill  and  a  de- 


«« 
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murrer  to  another  part.     New  York,  8.  dc  W.  Coal  Co.  v.  Spencer,  3  Pa. 
Dist.  R.  604. 

An  exception  of  prematurity  of  an  action  is  not  waived  or  merged  in  «n 
answer,  by  a  consent  tc  have  it  referred  to  bo  tri^  1  on  the  merits,  where 
the  answer  fi'od  is  under  reservation  of  the  exception.  Murray  v. 
Spencer,  4G  La.  Ann.  452,  15  So.  25. 

It  is  a  rule  of  equity  pleading  that  a  defendant  may  demur  to  one  part  of 
a  bill,  plead  to  another,  and  disclaim  as  to  another.  But  all  these  de- 
fenses must  clearly  refer  to  separate  and  distinct  parts  of  the  bill,  for 
the  defendant  cannot  plead  to  that  part  to  which  he  has  already  de- 
murred, neither  can  he  answer  to  any  part  to  which  he  has  either  de- 
murred or  pleaded;  the  demurrer  demanding  tlie  judgment  of  the  court 
whether  he  shall  make  answer,  and  the  plea,  whether  he  shall  make  any 
other  answer  than  that  contained  in  the  plea.  Nor  can  the  defendant, 
by  answer,  claim  what,  by  disclaimer,  he  has  declared  he  has  no  right 
to.  A  plea  or  answer  will,  therefore,  overrule  a  demurrer,  and  an  an- 
swer, a  plea."     Ibid. 

An  answer  to  an  entire  bill  overrules  a  demurrer  to  the  entire  bill, — es- 
pecially where  the  answer  sets  up  everything  that  is  in  the  demurrer. 
But  the  defendant  may  demur  to  a  part  of  the  bill  and  answer  as  to  the 
residue.     Droop  v.  Ridenour,  9  App.  D.  C.  95. 

A  party  who  answers  to  the  whole  bill  in  equity  at  the  same  time  he  pleads 
and  demurs  thereto  thereby  overrules  the  plea  and  demurrer,  and  they 
will  be  considered  out  of  the  case.  Frederick  County  v.  Frederick,  8S 
Md.  654,  42  Atl.  218. 

A  demurrer  to  a  bill  on  the  merits,  incorporated  in  the  answer,  is  not 
waived  by  the  aiiswer,  under  the  Tennessee  statute  expressly  providing 
that  defendant  need  not  demur  except  for  want  of  jurisdiction  of  the 
subject-matter  or  person,  but  may  have  all  the  benefit  thereof  by  relying 
thereon  in  his  answer.  Johnson  v.  W'itigficld  (Tenn.  Ch.  App.)  42  S. 
W.  203. 

A  plea  in  abatement  is  unnecessary  where  the  fact  upon  which  it  mi^lit  be 
based  appears  on  the  face  of  the  record;  and  it  may  properly  be  availed 
of  by  motion  to  dismiss,  or  by  demurrer;  nor  does  an  answer  filed  after 
the  demurrer  is  acted  on  overrule  it.  Broicn  v.  Pace  (Tenn.  Ch.  App.) 
49  S.  W.  355. 

The  court  may  allow  an  answer  filed  after  demurrer  to  be  withdrawn,  and 
the  demurrer  will  stand  unaffected  by  the  answer.  Fogg  v.  Price,  143 
Mass.  513,  14  N.  E.  641. 

^Brovrn  v.  J.  /.  Case  Plow  Works,  9  Kan.  App.  685,  59  Pac.  601  (Citing 
Stith  V.  Fullinxcider,  40  Kan.  73,  19  Pac.  314;  Mecklin  v.  Demifig,  111 
Ala.  159,  20  So.  507). 

The  court  may  properly  hear  a  demurrer  filed  to  a  petition,  although  an 
answer  indorsed  "Filed  subject  to  demurrer"  was  interposed,  since  the 
court  might  have  allowed  the  answer  to  be  withdra^^'n,  and  then  allowed 
a  demurrer;  and  what  was  done  was  equivalent  to  that.  iri/Aon  v.  Ale- 
Intire,  73  Iowa,  711,  30  N.  W.  715. 

'Doitiihue  V.  Bragg,  49  Mo.  App.  273. 


IT. TJIE  PLEADINGS  DEMURRED  TO.  43 

Defendant  who  has  answered  the  original  bill  cannot  demur  in  general  to 
the  entire  bill  as  amended,  but  must  confine  his  demurrer  to  the  mat- 
ters introduced  by  amendment.  Bond  v.  Pennsylvania  Co.  C9  111.  App. 
507. 

A  defendant  cannot  demur  a  second  time  to  the  whole  bill,  upon  amend- 
ment made,  when  his  answer  has  been  put  in,  but  must  coniine  his  de- 
murrer to  the  matter  set  up  in  the  last  amendment.  Bond  v.  Pennsyl- 
vania Co.  171  111.  508,  49  N.  E.  545,  Revei-sing  69  111.  App.  507. 

A  defendant  is  not  precluded  from  demurring  to  an  amended  bill  by  an- 
swering the  original  bill,  where  the  nature  of  the  case  made  b^'  the  orig- 
inal has  been  chan;;ed  by  tlic  amendment.  Sanche  v.  Electrolihration 
Co.  4  App.  D.  C.  453. 

After  answer  and  the  commencement  of  the  trial  it  is  too  late  to  raise  a 
que.^tion  by  demurrer  to  the  petition.  Loice  v.  Wchater,  19  Ky.  L.  Rep. 
1209,  43  S.  W.  217. 

In  a  suit  charging  material  frp,ud  the  respondent  should  answer,  denying 
the  fraud.  He  may  then  demur,  if  the  demurrer  be  limited  to  other 
ficpavate  and  distinct  parts  of  the  bill,  setting  up  equitable  grounds  for 
relief  disconnected  from  the  fraud.  Hentz  v.  Delia  Bank,  76  Miss.  429, 
24  So.  902. 

*  Cli^rk  V.  Ross,  90  lov.a,  402,  65  N.  W.  340. 

It  is  competent,  independent  of  Michigan  supreme  court  rule  0,  to  file  a 
dilatory  plea  or  dem.*rrer  to  one  count  of  a  declaration,  and  plead  to 
the  merits  to  another.     Grifiin  v.  Wattles,  119  Mich.  340,  78  N.  W.  122. 

Defendants  cannot,  at  the  same  time,  answer  to  the  merits  of,  and  demur 
to  a  petition  for,  mand-Muus.  Chicago  G.  IV'.  R,  Co.  v.  People,  79  111. 
App.  529,  AiErmed  in  179  111.  441,  53  N.  E.  980. 

A  defendant  cannot  both  demur  and  plead  to  the  same  count  at  the  same 
time,  as  the  filing  of  a  plea  without  first  obtaining  a  decision  upon  his 
demurrer  is  a  practical  abandonment  of  the  demurrer.  Reid  v.  Provi- 
dence Journal  Co.  20  R.  I.  120,  37  Atl.  037  (Citing  Moore  v.  Glover,  115 
Ind.  372,  16  N.  E.  163;  Miller  v.  Maxicell,  16  Wend.  23). 

But  a  court  of  equity  may  in  its  discretion  permit  defendant  to  demur  to 
a  bill  and  interpose  picas  to  the  merits  at  the  same  time.  Alexander  v. 
Alexander,  13  App.  D.  C.  334,  45  L.  R.  A.  800. 

*Sniv€ly  v.  USixsell,  97  111.  App.  305;  Degenliart  v.  Geni^  97  111.  App.  145; 
Grand  Lodge  B.  of  L.  F.  v.  Orrcll,  97  111.  App.  246  (Citing  Joliet,  A.  d 
H.  R.  Co.  V.  Velie,  140  111.  59,  29  N.  E.  706). 

10.  Amending. 

The  power  of  the  court  to  amend,  and  to  give  a  party  lea^^e  to 
amend,  extends  to  demurrers.  But  it  is  very  rarely  invoked,  demur- 
rers b.iaG:  usuallv  regarded  as  dilatory.^ 

A  demurrer  to  a  bill  cannot  Ix)  defeated  by  ti'eating  tlie  bill  as 
aii:eiuied  in  tlie  respects  in  whicli  it  is  defective.^ 

'TLc  United  States  statute  is  U.  S.  Rev.  Stat.  §  954   (U.  S.  Comp.  Stat. 
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1901,  p.  696).  The  New  York  statute  is  Code  Civ.  Proc  S  723.  The 
better  opinion  is  that  the  court  has,  also,  an  inherent  power  of  amend- 
ment. 

Withdrawal  allowed.  Buckley  v.  Blade,  5  Cranch  C.  0.  123,  Fed.  Cas.  No. 
13,587. 

Leave  to  amend  a  demurrer  which  did  not  go  to  the  merits,  refused  in  Of- 
futt  V.  Beatty,  1  Cranch  C.  C.  213,  Fed.  Cas.  No.  10,448. 

Cooper,  Eq.  PI.  115;  Mitford,  Eq.  PI.  214,  note  (L),  217,  note  (x.) ;  Baker 
V.  Mellish,  11  Ves.  Jr.  70;  Dell  v.  Hale,  2  Younge  &  C.  Ch.  1,  3  (amend- 
ment by  narrowing  terms  of  demurrer). 

Taylor  v.  Holmes,  14  Fed.  498,  499,  dictum  per  Dick,  J.:  "If  the  causes  of 
demurrer  are  not  formally  set  forth,  plaintiff  may  object,  and  require 
them  to  be  thus  stated." 

As  to  Disregarding  Informality,  see  chapter  i.,  $  16,  ante, 

A  demurrer  may  be  amended,  but  leave  to  do  so  should  first  be  obtained. 
Dunbar  v.  Canyon  County  (Idaho)  49  Pac.  409. 

A  demurrer  to  a  complaint  on  a  sheriff's  bond  for  failure  to  levy  an  attach- 
ment, on  the  grounds  of  want  of  legal  capacity  to  sue  and  that  a  cause 
of  action  is  not  stated,  cannot  be  amended  by  adding  the  additional 
ground  that  the  complaint  shows  that  the  cause  of  action  stated  was 
barred  by  limitation,  without  the  affidavit  showing  good  cause  therefor 
as  required  by  Colo.  Civ.  Code,  §  75,  for  any  amendments  except  those 
particularly  specified.  People  use  of  Republican  Pub.  Co.  v.  Barton,  4 
Colo.  App.  455,  36  Pac.  299.  In  this  case  it  is  said:  "Where  amend- 
ments asked  are  in  the  interests  of  justice,  courts  should  be  liberal  in 
allowing  them;  but  where  the  effect  of  an  amendment  is  to  interpose  a 
purely  legal  obstruction  to  the  enforcement  of  a  just  demand,  the  party 
making  the  application  should  be  allowed  only  what  the  letter  of  the 
law  gives  him." 

The  court  may  in  its  discretion  permit  the  filing  of  an  amendatoi-y  demur- 
rer setting  up  the  bar  of  the  statute  of  limitations.  McClaine  ▼.  Fair- 
child,  23  Wash.  758,  03  Pac.  517. 

A  defendant  who,  at  the  appearance  term,  files  a  general  demurrer  to  the 
declaration,  cannot  at  the  second  term  amend  such  general  demurrer  by 
adding  grounds  of  special  demuiTer  thereto.  Augusta  v.  Lombard,  101 
Ga.  724,  28  S.  E.  994. 

A  very  large  discretionary  power  is  vested  in  the  trial  court  by  Idaho  Rev. 
Stat.  §  4229,  the  provisions  of  which  are  broad  enough  to  authorize  the 
coui-t  to  permit  the  withdrawal  of  an  answer  and  cross-complaint  and 
the  filing  of  an  amended  demurrer  to  the  complaint.  Murphy  v.  Rus- 
sell (Idaho)   67  Pac.  421. 

*  Mutual  Reserve  Fund  Life  Asso.  v.  Bradbury,  53  N.  J.  Eq.  643,  33  Atl. 
960. 


Ill— WHAT  LAW  GOVER>rS  m  THE  UNITED  STATES 

COURTS. 

1.  State    practice    in    United    States      4.  Use  and  form  of  demurrer. 

courts — ^general  rule.  5.  Time  of  hearing. 

2.  —  "as  near  as  may  be." 

3.  Statutory  action  given  by  common- 

law  name. 

1.  State  practice  in  United  States  courts — ^g^eneral  mle. 

The  state  practice  of  the  state  in  which  a  United  States  circuit  or 
district  court  is  sitting  governs  the  "pleadings  and  fonn  and  mode  of 
proceeding,"  in  civil  causes,  other  than  in  equity  and  admiralty,^  and 
in  rem  for  forfeiture;^  except  where  the  state  practice  rests  only  on 
iimvritten  rules,  and  the  United  States  court  has  a  contrary  rule.^ 

Bnt  this  does  not  allow  the  joinder  of  an  equitable  ^vith  a  legal 
cause  of  action,  nor  the  interposition  of  equitable  defenses'*  as  dis- 
tiLguished  from  the  mere  application  of  sucli  rules  of  equity  as  are 
followed  by  common-law  courts),'  even  in  causes  removed  from  a 
state  court  after  sudi  pleading  there.® 

Nor  does  it,  in  general,  take  away  the  substantial  rights  of  a  party,"^ 
nor  the  inherent  common-law  powers  of  a  judga^ 

JCor  does  it  dispense  witJb  the  application  of  statutes  of  the  United 
States  expressly  regulating  pleadings,  or  the  form  or  mode  of  proceed- 
ing. 

In  the  application  of  the  rule,  statutes  of  the  United  States  are 
paramount  to  conflicting  state  statutes  and  rules  and  usages  of  the 
state  court* 

State  statutes  and  constitutional  provisions  and  written  rules  of  the 
state  courts  are  paramount  to  botli  rules  and  usages  of  the  United 
States  court  ^*^ 

^^  ritten  rules  of  the  United  States  courts  are  paramount  to  unwrit- 
toi  usages  of  state  courts." 

*U.  S.  Rev.  Stat  f  914  (U.  S.  Comp.  Stat.  1901  p.  684) ;  Robertson  ▼.  Per- 
kins, 129  U.  S.  2.33,  32  L.  ed.  686,  9  Sup.  Ct.  Rep.  279. 
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Pleadings  and  practice  in  an  action  on  the  common-law  side  of  the  Federal 
circuit  court  are  governed  by  state  law.  Henderson  v.  Louisville  £  y, 
R.  Co,  123  U.  S.  61,  31  Lu  ed.  92,  8  Sup.  Ct.  Rep.  60;  Glenn  v.  Sumner, 
132  U.  S.  152,  33  L.  ed.  301,  10  Sup.  Ct.  Rep.  41. 

As  to  pleadings  in  common-law  actions  in  Federal  courts,  see  note  to  O^Con- 
nell  V.  Reed,  5  C.  C.  A.  600. 

The  rule  that  matter  in  abatement  must  be  separately  pleaded  is  annulled 
by  the  decision  of  the  United  States  Supreme  Court  that  all  defenses  are 
open  to  a  defendant  in  the  circuit  court  which  would  have  been  open  to 
him  under  a  like  pleading  in  the  state  courts,  in  a  state  in  which  the 
practice  act  provides  that  a  defendant  may  set  forth  in  his  answer  as 
many  defenses  as  he  may  have.     Dexter  v.  Saijtcardf  51  Fed.  729. 

Tlie  practice,  pleadings,  forms,  and  modes  of  proceeding  in  garnishment 
must  conform  as  near  as  possible  to  the  statute  of  the  state  in  force  at 
the  time  of  trial,  irrespective  of  any  rule  of  court,  under  U.  S.  Rev. 
Stat.  §  914  (U.  S.  Comp.  Stat.  1901,  p.  684),  providing  therefor  in  civil 
causes,  where  the  state  statute  denominates  such  proceedings  a  civil  ac- 
tion. Citizens'  Bank  v.  tarwell,  6  C.  C.  A.  24,  12  U.  S.  App.  409,  56 
Fed.  570. 

Equity  suits  in  the  Federal  courts  are  regulated,  not  by  a  state  statute,  but 
by  the  judiciary  acts  and  the  rules  of  equity  practice  adopted  for  and 
governing  said  courts.  United  States  v.  American  Bell  Teleph.  Co.  29 
Fed.  17. 

Code  rules  of  pleading  have  no  application  in  suits  in  equity  in  the  Federal 
courts.     Gilmour  v.  Ewing,  50  Fed.  656. 

A  state  statute  requiring  an  action  to  enforce  the  liability  of  a  devisee  for 
a  debt  of  the  testator,  to  be  brought  against  all  devisees  jointly,  is  not 
controlling  in  a  Federal  court,  as  Federal  courts  administer  equitable 
relief  unembarrassed  by  restrictions  of  local  laws.  Boston  d  M.  R.  Co. 
V.  Slocum,  77  Fed.  345. 

Nor  18  a  state  statute  dispensing  with  a  replication  to  new  matter  pleaded 
in  an  action  applicable  in  a  proceeding  in  equity  in  a  Federal  court* 
Hill  V.  Hite,  29  C.  C.  A.  549,  56  U.  S.  App.  403,  85  Fed.  208. 

■  Coffey  v.  United  States,  117  U.  S.  233,  29  L.  ed.  S90,  6  Sup.  Ct.  Rep.  717. 

» Osborne  v.  Detroit,  28  Fed.  385. 

But  a  practice  of  state  courts,  existing  without  exception  or  demur,  though 
not  established  by  any  adjudication,  must  be  followed  and  adopted  by  a 
Federal  court  in  the  state,  under  U.  S.  Rev.  Stat.  §  914  (U.  S.  Comp. 
Stat.  1901,  p.  684).  Wheeling  Bridge  <£•  T.  R.  Co.  v.  Cochran,  15  C.  C. 
A.  321,  25  U.  S.  App.  306,  68  Fed.  141. 

^  Scott  V.  Armstrong,  146  U.  S.  499,  36  L.  ed.  1059,  13  Sup.  Ct.  Rep.  148; 
Doe  ex  dem.  Myrick  v.  Roe,  31  Fed.  97;  Daniel  v.  Felt,  100  Fed.  727; 
Montejo  v.  Owen,  5  Abb.  N.  C.  110,  14  Blatchf.  324,  Fed.  Cas.  No.  9,722. 

An  equitable  defense  or  counterclaim  w^ill  be  struck  out  on  motion.  Uerk- 
Uitz  V.  Chase,  32  Fed.  433;  Church  v.  Spiegelhurg,  31  Fed.  601. 

A  court  of  the  United  States  cannot  take  jurisdiction  on  its  law  side  of  a 
counterclaim  which  should   have   been   brought  on   its   equity  side,  al- 
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though  a  state  statute  provides  that  there  ehall  be  no  distinction  in 
pleading  and  practice  between  actions  at  law  and  suits  in  equity,  and 
that  there  shall  be  but  one  form  of  action  for  the  enforcement  or  protec- 
tion of  private  rights.  Jcwett  Car  Co.  v.  Kirlcpatrick  Constr.  Co.  107 
Fed.  622. 

The  practice  in  a  state  court  to  allow  equitable  defenses  in  an  action  at  law 
does  not  obtain  in  the  Federal  courts;  but  such  a  defense  must  be  en- 
forced by  a  bill  in  equity  to  stay  the  suit  at  law.  Wood  v.  Consolidated 
Electric  Light  Co.  36  Fed.  538. 

*  Union  Bank  v.  Crine,  21  Abb.  N.  C.  146,  holding  also  that  an  unnecessary 
demand  of  equitable  relief  may  be  disregarded,  and  the  pleading  stand 
as  an  allegation  of  a  legal  case. 

Compare  contra,  Whittenton  Mfg.  Co.  v.  Memphis  de  0.  River  Packet  Co.  10 
Fed.  273,  281,  which  holds  that  on  a  bill  in  equity  removed  from  a  state 
court,  plaintiff  cannot  proceed  at  law  and  recover  on  allegations  of  facts 
constituting  a  legal  cause  of  action. 

•A'orfAem  P.  R.  Co.  v.  Paine,  119  U.  S.  561,  30  L.  ed.  513,  7  Sup.  Ct.  Rep. 
323;  Whittenton  Mfg.  Co.  v.  Memphis  d  0.  River  Packet  Co.  19  Fed. 
273;  HiU  v.  Northern  P.  R.  Co.  104  Fed.  754. 

^United  States  v.  Roheson,  9  Pet.  319,  9  L.  ed.  142  (set-off  in  case  arising 
exclusively  under  the  laws  of  the  United  States) ;  Mutual  Bldg.  Fund  v. 
Bossieus,  1  Hughes,  386,  Fed.  Cas.  No.  9,977  (statute  cutting  off  de- 
fense for  nonfiling  within  specified  time). 

^2kudd  V.  Burrows^  91  U.  S.  426,  23  L.  ed.  286  (mode  of  instructing  jury). 

'A  summons  must  be  signed  by  the  clerk  according  to  U.  S.  Rev.  Stat.  S 
911  (U.  S.  Comp.  Stat.  1901,  p.  683),  notwithstanding  the  state  statute 
allows  it  to  be  signed  by  an  attorney.  Dwight  v.  Merritt,  IS  Blatchf. 
305,  4  Fed.  614. 

Special  proceedings  given  by  act  of  Congress  to  restore  lost  record  are  ex- 
clusive of  state  practice.  Turner  v.  XeK^nanf  3  Biss.  307,  Fed.  Cas.  No. 
14,262. 

Cut  the  state  and  United  States  statutes  are  to  be  construed  to  harmonize 
as  far  as  may  be. 

State  practice,  it  seems,  may  be  followed,  although  it  rests  only  in  unwrit- 
ten usages  of  the  state  courts,  if  consistent  with  United  States  law  and 
court  rules.  Fullcrion  v.  Bank  of  United  States,  1  Pet.  604,  613,  7 
L.  ed.  280,  284. 

The  circuit  court  may  maintain  the  rules  of  pleading  prescribed  by  the 
statutes  of  a  state,  or  adopt  the  usual  practice  in  the  state,  if  not  con- 
trary to  an  act  of  Congress.     Bell  v.  Vicksburg,  23  How.  443,  16  L.  ed. 

579. 

« 

A  special  plea  of  the  statute  of  limitations  will  not  be  stricken  off  by  a 
Federal  court,  in  view  of  U.  S.  Rev.  Stat.  §  4920  (U.  S.  Corap.  SUt. 
1901,  p.  3394),  permitting  certain  defenses  to  be  specially  pleaded,  al- 
though by  the  statute  of  the  state  in  which  the  court  is  sitting  such 
plea  is  not  allowed.     Kulp  v.  Snyder,  94  Fed.  613. 

*U.  S.  Rev.  Stat   §  914   (U.  S.  Comp.  Stat.  1901,  p.  684);   Osborne  Y. 
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Detroit,  28  Fed.  385;  Manville  v.  Battle  Mountain  Smelting  Co,  17  Fed. 
126. 

The  Code  rule  as  to  amending  applies,  as  of  course,  in  Uuited  States  courts. 
Roscnhach  v.  Drei/ftisSt  I  Fed.  391. 

**  Osborne  v.  Detroit,  28  Fed.  3S5. 

2.  —  "as  near  as  may  be." 

The  provision  that  tlie  practice  is  to  be  "as  near  as  may  be"  accord- 
ing to  the  state  practice  does  not  mean  as  near  as  possible,  nor  even  as 
near  as  practicable.  The  indefiniteness  of  this  language  gives  the 
court  power  to  disregard  any  subordinate  provision  of  state  practice 
which  would  umviselv  encumber  the  administration  of  the  law  or  tend 
to  defeat  tlie  ends  of  justice.^ 

*  Indianapolis  d  St.  L.  R.  Co.  v.  Uorst,  93  U.  S.  291,  301,  23  L.  ed.  898,  901, 
Swayne,  J. 

The  words  "as  near  as  may  be"  in  the  act  of  Congress  making  applicable 
the  practice  of  state  courts  to  the  Federal  courts  impose  a  discretion, 
and  devolve  a  duty,  upon  the  judjre  not  to  allow  justice  to  be  delayed 
by  the  application  of  state  court  rules  to  cases  for  which  they  were  not 
intended  and  to  which  they  onaht  not  to  be  applied.  Phenix  Ins.  Co. 
V.  Charleston  Bridge  Co.  13  C.  C.  A.  58,  25  U.  S.  App.  190,  65  Fed.  628. 

That  a  state  in  which  a  Federal  court  is  sitting  still  adheres  to  the  old 
common-law  pleading  does  not  require  that  court  to  apply  the  technical 
rules  of  such  law  to  the  question  of  the  suiUciency  of  pleadings,  where 
it  would  tend  to  defeat  the  ends  of  justice.  Kent  v.  Bay  State  (Jos  Co. 
93  Fed.  887. 

Provisions  as  to  pleadings  in  United  States  courts,  found  in  U.  S.  Rev. 
Stat.  I  4920  (U.  S.  Comp.  Stat.  1901,  p.  3394),  which  was  passed  in 
1874,  must  control  the  general  provisions  of  S  914  (U.  S.  Comp.  Stat, 
1901,  p.  084),  passed  in  1872,  to  the  effect  that  pleadings  in  such  courts 
must  conform  as  near  as  may  be  to  those  of  state  courts.  Myers  y. 
Cunningham,  44  Fed.  346. 

3.  Statutory  action  given  by  common-law  name. 

The  rule  of  U.  S.  Eev.  Stat.  §  914  (U.  S.  Comp.  Stat  1901,  p. 
684),  that  ''tlie  .  .  .  pleadings  and  fonns  and  modes  of  proceed- 
inix  in  civil  causes,  otlier  thcan  equity  and  admiralty  causes,  in  the  cir- 
cuit and  district  courts,  shall  conform  as  near  as  may  be"  to  those  ex- 
isting: at  the  time  in  like  causes  in  the  courts  of  record  of  the  state, 
applies  to  an  action  given  by  an  express  statute  of  tlie  United  States, 
in  terms  describing  it  as  a  common-law  action, — ^such  as  U.  S.  Rev. 
Stat  §  4919  (U.  S.  Comp.  Stat  1901,  p.  3394),  giving  damages  for 
infrin.<rement  of  a  patent  to  "be  recovered  by  action  on  the  case." 

And  the  pleadings  in  such  action  may  and  should  be  in  the  form 
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prescribed  by  the  statB  statute  and  rules,  except  so  far  as  expressly 
modified  by  act  of  Congress, — as,  for  instance,  where  the  act  of  Con- 
gress pi-escribes  the  effect  of  the  general  issue,  etc,^ 

*But  Teese  t.  Phelps,  McAll.  17,  Fed.  Caa.  No.  13,818,  sustained  a  com- 
plaint for  damages  for  infringement  of  patent,  though  not  in  the  com- 
mon-law form  for  action  on  the  case. 

In  Celluloid  Mfg,  Co.  v.  Amei'ican  Zylonite  Co.  34  Fed.  744,  which  holds 
in  an  action  in  New  York  that  the  defense  should  be  by  answer  as 
under  the  Code,  not  by  plea  as  at  common  law  in  an  action  on  the  case, 
Lacombe,  J.,  says:  An  action  on  the  case  in  the  Federal  courts  is 
assimilated  to  the  Code  model  except  so  far  as  it  is  modified  by  express 
enactment  of  Congress,  as  by  fi  4920  (U.  S.  Comp.  Stat.  1901,  p.  3394). 

As  to  verification  of  pleading  in  such  actions,  see  Cottier  y.  Stimson,  18 
Fed.  689. 

A  plaintiff  in  a  Federal  court  in  an  action  involving  the  validity  of  pat- 
ents, as  to  which  those  courts  have  exclusive  jurisdiction,  cannot  avail 
himself  of  the  provisions  of  a  state  statute  in  respect  to  attaching  in- 
terrogatories to  his  petition,  and  thereby  compelling  defendant  to  dis- 
close testimony,  since  there  are  no  "like  causes"  in  the  state  courts  to 
which  the  pleadings  must  conform,  under  U.  S.  Rev.  Stat.  §  914  (U.  S. 
Comp.  Stat.  1901,  p.  684).    Marvin  v.  C.  Aultman  d  Co.  46  Fed.  338. 

1  Use  and  form  of  demurrer. 

Under  U.S.  Eev.  Stat  §  914  (U.  S.  Comp.  Stat  1901,  p.  684), pro- 
viding tliat  the  "pleadings  and  forms  and  modes  of  proceeding  in  civil 
causes  other  than  equity  and  admiralty  .  .  .  shall  conform  as 
near  as  may  be"  to  tliose  existing  at  the  same  time  in  like  causes  in 
courts  of  record  of  tie  state,  the  state  statute  or  general  rule  of  the 
state  courts  as  to  what  legal  defenses  are  to  be  taken  by  demurrer,  and 
what  by  answer,  is  applicable  in  the  United  States  court  ;^  and  de- 
murrers in  actions  of  a  legal  nature  may  be  in  the  same  form,  and  for 
the  same  causes,  as  specified  in  tlie  state  statute  or  general  rula^ 

But  it  is  the  better  opinion  that  a  state  statute  or  rule  authorizing 
state  courts  to  entertain  a  formal  objection  under  a  demurrer  not 
specifying  it  would  not  authorize  the  court  to  disregard  U.  S.  Rev. 
Stat  §  954  (U.  S.  Comp.  Stat  1901,  p.  696),  which  forbids  it  to  give 
judgment  for  defects  of  form  not  specified. 

A  demurrer  in  equity  must  conform  to  the  rules  of  tie  Federal 
ooart* 

The  question  of  the  effect  of  the  statute  of  limitations  may  be 

raised  by  general  demurrer  in  equity,  where  the  bill  discloses  facts 

which  show  that  the  analogous  cause  of  action  at  law  is  banned  by  the 

terms  of  the  statute.* 
Abb.  Pl.  Vol.  I.— 4- 
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Laches  in  seeking  relief  may  be  set  up  ore  tenus  in  a  Federal  court 
under  a  general  demurrer.* 

A  complaint  in  a  Federal  court,  based  on  a  state  statute,  is  not  sub- 
ject to  demurrer  because  the  state  law  is  not  alleged,  since  it  must  be 
noticed  judicially.^ 

*  Chemung  Canal  Bank  v.  Loicery,  93  U.  S.  72,  23  L.  ed.  806,  holding  that 

a  state  statute,  declaring  how  the  defense  of  the  statute  of  limitations 
shall  be  interposed,  governs;  and  so  of  the  decisions  of  the  state  court, 
that  interposing  it  by  demurrer  is  a  sufficient  compliance  with  the  pro- 
vision that  it  must  be  interposed  by  answer. 

The  objection  that  pleas  are  not  sufficiently  specific  cannot,  in  a  Federal 
court  in  Florida,  be  taken  by  demurrer,  but  must  be  by  motion  for 
more  detailed  or  itemized  bills  of  particulars.  Marion  PJwsphaio  Co, 
V.  Cummer,  9  C.  C.  A.  279,  13  U.  S.  App.  604,  60  Fed.  873. 

■  This  results  from  the  ruling  in  Rosenbach  v.  Drey  fuss,  1  Fed.  391. 

'  A  demurrer  to  a  bill  in  equity  in  a  Federal  court,  for  the  reason  that  the 
facts  stated  do  not  constitute  a  cause  of  action,  although  it  follows  the 
practice  in  the  state  court,  is  insufficient  where  it  fails  to  conform  to 
the  rules  of  equity  practice.  American  Steel  d  Wire  Co,  v.  Wire 
Draicers'  d  Die  Makers'  Unions  Nos.  1  d  S,  90  Fed.  598. 

*Hayden  v.  Thompson,  17  C.  C.  A.  592,  36  U.  S.  App.  361,  71  Fed.  60  (Cit- 
ing Maxwell  v.  Kennedy,  8  How.  210,  12  L.  ed.  1051;  Mercantile  yat. 
Bank  v.  Carpenter,  101  U.  S.  567,  25  L.  ed.  815). 

But  a  general  demurrer  upon  the  sole  ground  that  the  complaint  does  not 
state  facts  sufficient  to  constitute  a  cause  of  action  does  not  raise  the 
question  of  the  effect  of  the  statute  of  limitations  under  the  state  prac- 
tice, in  a  case  brought  in  a  Federal  court.  Barnes  v.  Union  P.  R.  Co. 
4  C.  C.  A.  199,  12  U.  S.  App.  1,  54  Fed.  87. 

*Post  V.  Beacon  Vacuum  Pump  d  Electrical  Co,  32  C.  C.  A.  161,  50  U.  S. 
App.  407,  89  Fed.  1. 

•  yoonan  v.  Delaware,  L.  d  W,  R.  Co,  68  Fed.  1 ;  UEngle  v.  Qates,  74  Fed. 

513  (Citing  Hanley  v.  Donoghue,  116  U.  S.  1,  29  L.  ed.  535,  6  Sup.  Ct 
Rep.  242). 

5.  Time  of  hearing. 

If  the  practice  of  the  state  court  as  to  time  and  mode  of  bringing 
on  a  demurrer  for  hearing  is  fixed  by  statute^  or  by  general  rule  of 
the  stiite  courts,^  the  courts  of  tlie  United  States  sitting  in  tliat  state 
hold  practitioners  bound  thereby. 

If  the  state  practice  is  not  so  fixed,  but  rests  merely  on  the  usage 
of  the  courts,  the  rule  of  the  coui-t  of  the  United  States,  if  there  be 
one  on  the  subject,  governs,* 

^Rosenbach  v.  Drey  fuss,  2  Fed.  23. 

» Dictum  in  Osborne  v.  Detroit,  28  Fed.  385,  387. 

■  Osborne  v.  Detroit,  28  Fed.  385,  387. 


IV.— WHAT  KIND  OF  ALLEGATIONS  ARE  ADMITTED  BY 

DEMURRERS. 

1.  Facta   well   pleaded;   new  matter;         6.  Fact  judicially  noticed. 

filing.  7.  Prediction. 

2.  Ircmaterial  allegation.  8.  Impossible  fact. 

3.  Inconsistent  allegrations;  exhibits.  9.  Damages. 

4.  Conclusions   of   fact  whicli   the  de-  10.  Conclusions  of  law. 

tails  do  not  sustain.  11.  Construction  of  writing,  statute,  or 

5.  Fact  not  alleged.  pleading. 

1.  Facts  well  pleaded;  new  matter;  filing. 

A  demurrer  admits  all  material  facts  well  pleaded.^  This  is  a 
rule  of  logic,  for  the  purposes  of  the  argument  merely.  The  allega- 
tions demurred  to  are  not  admitted  as  matter  of  evidence.^ 

When  the  answer  demurred  to  contains  no  denial  of  the  allegations 
of  the  complaint,  but  sets  up  new  matter,  the  court  in  considering  the 
demurrer  vrill  treat  the  allegations  in  each  pleading  as  true.^ 

A  demurrer  to  a  plea  adiuits  diat  it  was  properly  filed,  as  fully  as 
a  joinder  of  issue  would  do.'* 

*  Commercial  Bank  v.  Buclzner,  20  How.  108,  15  L.  ed.  862;  Aurora  v. 
West,  7  Wall.  82,  10  L.  ed.  42;  Vniicd  States  v.  Van  Auken,  96  U.  S. 
3C6,  24  L.  ed.  852;  Sullivan  v.  Iron  Silver  Min.  Co.  109  U.  S.  550,  27 
L.  ed.  1028,  3  Sup.  Ct.  Rep.  339;  PuUman*8  Palace  Car  Co.  v.  Missouri 
P.  R.  Co.  115  U.  S.  587,  29  L.  ed.  499,  G  Sup.  Ct.  Rep.  194;  Sheffield  & 
T.  Street  R.  Co.  v.  Rand,  83  Ala.  294,  3  So.  686;  Greig  v.  Russell,  115 
111.  483,  4  N".  E.  780;  Henderson  v.  Virdcn  Coal  Co.  78  111.  App.  437; 
Third  Sat.  Bunk  v.  Weaver,  73  111.  App.  4(53;  Read  v.  Yeager,  104  Ind. 
195,  3  N.  E.  856;  Mcintosh  v.  Zaring,  150  Ind.  301,  49  N.  E.  164  ( Cit- 
ing Peyton  v.  Kruger,  77  Ind.  486;  Johnston  v.  Oriest,  85  Ind.  503; 
Platter  v.  Seymour,  86  Ind.  323;  State  ex  rel.  Padgett  v.  Foulkes,  94 
Ind.  493)  ;  Peatman  v.  Centerville  Light,  U.  de  P.  Co.  100  Iowa,  245, 
C9  N.  W.  541;  Adavis  v.  Couch,  1  Okla.  17,  26  Pac.  1009;  Brookman  v. 
Stfile  Ins.  Co.  15  Wash.  29,  45  Pac.  655,  46  Pac.  243. 

Tlie  allogations  of  the  pleading  demurred  to  must  be  taken  as  true.    Pugct 
Sound  Nat.  Bank  ▼.  King  County,  57  Fed.  433 ;  Foley  v.  Gatliff,  19  Ky. 
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L.  Rep.  1103,  43  S.  W.  190;  Kird  v.  Neto  Orleans  &  N.  TV,  R,  Co,  105 
La.  226,  29  So.  729. 

A  demurrer  admits  the  facts  and  refers  the  law  arising  thereon  to  a  court. 
Tyler  v.  Hand,  7  How.  573,  12  L.  ed.  824. 

A  demun*er  is  not  an  absolute  admission  of  the  facts  stated  in  the  adverse 
pleading.  Its  only  office  is  to  raise  issues  of  law  upon  the  facts  alleged 
in  the  pleading  demurred  to.     Rice  v.  Rice,  13  Or.  337,  10  Pac.  495. 

A  demurrer  to  an  information  in  quo  warranto  is  an  udmission  of  the 
facte  alleged.  Atty,  Gen.  ex  rel,  Wilkins  v.  Connors,  27  Fla.  329,  9  So.  7. 

Demurrer  to  a  special  traverse  admite  the  truth  of  the  statements  made  in 
the  plea,  and  raises  the  question  of  the  sulUciency  of  the  matters  stated 
in  the  inducemente  to  the  plea  to  constitute  a  valid  defense.  People 
ex  rel,  Moloney  v.  Pullman's  Palace  Car  Co.  175  111.  125,  51  N.  E.  664. 

What  allegations  admitted, 

A  demurrer  to  a  bill  alleging  that  there  is  in  force  a  rule  and  regulation 
and  a  settled  practice  of  the  Land  Department,  which  are  clearly  set 
forth,  will  admit  their  existence,  although  there  is  no  reference  to  the 
number  of  the  rule  or  to  any  publication  containing  it.  Germania  Iron 
Co.  V.  James,  32  C.  C.  A.  34S,  61  U.  S.  App.  1,  89  Fed.  811. 

Recitals  in  city  bonds  that  the  city  has  caused  the  bonds  to  be  signed  by 
ite  treasurer  and  countersigned  by  its  mayor  must,  on  demurrer,  be 
held  to  speak  the  truth,  and  the  city  cannot  successfully  urge  that  the 
bonds  are  not  its  bonds  because  signed  without  ite  authority.  Ger- 
man Ins,  Co,  y.  Manning,  78  Fed.  900. 

On  the  question  of  laches  of  complainante,  the  statements  of  their  bill  in 
explanation  must,  for  the  purpose  of  a  demurrer,  be  accepted  as  true. 
Vlman  v.  laeger,  67  Fed.  980. 

On  demurrer  to  a  bill  to  rescind  a  contract  for  misrepresentation,  which 
does  not  aver  that  the  facts  represented  did  not  exist,  or  that  the  state- 
ments were  not  true,  they  will  be  presumed  to  have  been  true.  Bir- 
mingham Warehouse  d  Elevator  Co.  v.  Elyton  Land  Co.  93  Ala.  549, 
ft  So.  235. 

In  proceedings  to  compel  a  railroad  company  to  increase  the  number  of 
trains  run  daily  upon  its  road,  facte  well  pleaded  in  the  answer  as  to 
the  road  not  being  self-sustaining,  and  its  consequent  inability  to  run 
a  greater  number  of  trains,  may  be  admitted  by  demurrer.  Ohio  d  M. 
R.  Co,  v.  People  ex  rel,  Aity.  Gen,  120  111.  200,  11  N.  E.  347. 

An  allegation  in  an  amended  declaration,  that  a  specified  estete,  in  the 
name  of  which  the  action  was  originally  brought,  and  the  plaintiffs  in 
the  amended  complaint,  "are  one  and  the  same  parties,"  and  that  the 
plaintiffs  were,  at  the  time,  trading  and  doing  business  under  the  name 
of  such  estete, — is  admitted  by  demurrer.  Tohin  v.  French,  80  HI. 
App.  47. 

The  demurrer  to  a  replication  admits  an  averment  that  an  assured  did  not 
intentionally  poison  himself,  and  warrante  the  exclusion  of  e\idcnce  to 
the  contrary.     Connecticut  Mat.  L.  Ins.  Co.  v.  Smith,  39  111.  App.  569. 
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Id  an  action  by  a  grantee  against  his  grantor  to  restrain  the  release  of  an 
indemnity  mortgage  taken  by  the  grantor  from  bis  vendor,  on  other 
land,  as  security  against  a  defect  in  the  title,  where  defendant  de- 
murred to  the  petition,  and  appealed  from  an  order  overruling  the 
same,  it  was  held  that  defendant  could  not  object  that  the  petition 
failed  to  show  that  plaintiff's  land  had  any  value  above  a  mortgage, 
subject  to  which  defendant  had  conveyed  it  to  plaintiff,  as  defendant 
had  admitted  by  his  demurrer  an  allegation  therein  that  the  release  of 
the  indemnity  mortgage  would  cause  plaintiff  irreparable  loss.  Rowe 
V.  Hambcrger,  154  Ind.  604,  57  N.  E.  534. 

In  a  suit  to  enjoin  the  transfer  or  collection  of  a  note,  or  of  a  check  given 
by  the  maker  in  exchange  therefor,  given  as  a  consideration  for  an 
agreement  not  to  prosecute  the  maker  for  perjury,  where  the  complaint 
alleges  that  plaintiff  was  not  guilty  of  the  perjury  and  that  the  con- 
sideration was  illegal,  a  demurrer  to  the  complaint  admits  as  true  that 
the  plaintiff  was  not  guilty,  and  that  the  note  w^as  without  considera- 
tion.    Moeckly  v.  Gorton,  78  Iowa,  202,  42  N.  W.  648. 

A  demurrer  to  a  pleading  in  which  the  execution  of  a  deed  is  alleged 
admits  the  execution,  and  no  question  is  raised  as  to  the  sufficiency  of 
the  acknowledgment.     Munger  v.  Baldridge,  41  Kan.  236,  21  Pac.  159, 

A  complaint  alleging  that  a  deed  was  made  with  "intent"  to  delay,  hinder, 
and  defraud  creditors,  and  is  therefore  void,  sufficiently  alleges  the 
fraudulent  character  of  the  deed  as  a  fact  which  is  admitted  by  a  de- 
murrer, and  is  not  an  allegation  of  a  conclusion.  Riley  y.  Carter,  76 
Md.  581,  19  L.  R.  A.  489,  25  Atl.  667. 

In  an  action  to  quiet  title,  brought  against  the  administrator  of  the  former 
o.vner  of  the  property  and  the  latter's  unknown  heirs,  a  demurrer  to 
the  answer  admits  an  allegation  contained  therein  that  the  defendants 
are  the  heirs  of  the  deceased;  and  it  is  immaterial  that  the  question  as 
to  which  of  the  defendants  are  the  original  heirs  has  not  been  deter- 
mined by  the  probate  court.  Kosmerl  v.  Snively,  85  Minn.  228,  88  N. 
W.  753. 

A  demurrer  to  a  plea  of  the  statute  of  limitations  admits  that  the  cause 
of  action  did  not  accrue  within  the  time  alleged.     State  tise  of  Knapp  v. 
Finn,  19  Mo.  App.  560. 

A  count  of  a  complaint,  charging  slander  of  title,  which  avers  that  the 
slanderous  statements  were  false,  and  made  maliciously  and  with  in- 
tent to  injure  the  plaintiff  and  his  title,  must  be  taken  as  true  on 
demurrer.     Dodge  v.  Colby,  108  N.  Y.  445,  15  N.  E.  703. 

A  demurrer  to  a  complaint  admits  allegiitions  therein  contained  as  to  the 

plaintiff's  title  and  ownership  of  the  rights,  titles,  claims,  demands, 

and  covenants  in  favor  of  the  lessee  under  a  certain  lease.  Sohoell- 
kopf  V.  Coatsvarth,  166  N.  Y.  77,  59  N.  E.  710. 

A  turnpike  will  be  held  to  be  3  rods  wide,  regardless  of  the  amount  actu- 
ally worked,  on  a  demurrer  to  a  complaint  alleging  that  a  specified 
turnpike  company  at  a  specified  time  owned  a  turnpike  3  rods  in  width, 
which  passed,  by  virtue  of  a  designated  act,  into  the  possession  of  an- 
other company,  and  subsequently  came  into  possession  of  defendant. 
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Palatine  v.  Vew  York  C.  d  H.  R.  R.  Co,  22  App.  Div.  181,  47  N.  Y. 
Supp.  1024. 

An  allegation  that  a  person  is  wholly  insolvent  and  unable  to  pay  his 
debts  is  a  conclusion  of  fact  admitted  on  demurrer.  Campbell  v.  Hci- 
land,  55  App.  Div.  95;  66  N.  Y.  Supp.  1116. 

No  allegation  or  proof  of  plaintiff's  appointment  as  guardian  of  minor 
children  is  necessary  on  a  demurrer  to  the  complaint  stating  a  cause  of 
action  based  on  a  bond  secured  by  a  mortgage  practically  assigned  to 
plaintiff  as  such  guardian,  as  the  demurrer  admits  the  allegation  of  the 
assignment.     Barnwell  y.  Marion,  54  S.  C.  223,  32  S.  E.  313. 

What  allegations  not  admitted. 

A  demurrer  to  a  bill  to  enjoin  defendants  from  threatening  the  customers 
of  the  complainant  with  suit  on  a  patent  which  is  alleged  to  be  invalid, 
and,  if  valid,  not  to  be  infringed  by  the  complainant,  does  not  admit 
the  invalidity  of  the  patent  or  the  noninfringement,  by  averring  tliat 
the  bill  does  not  show  title  to  the  relief  sought,  but  simply  challenge^ 
the  right  of  the  complainants  to  have  either  of  such  questions  tried  in 
the  manner  proposed.     Lcwin  v.  Wclshach  Light  Co.  81  Fed.  904. 

Allegations  in  an  information  in  the  nature  of  quo  warranto  to  test  the 
title  to  an  office,  of  facts  tending  to  show  the  invalidity  of  the  election 


at  which  defendants  were  elected,  are  not  admitted  by  demurrer,  which 
admits  only  such  averments  as  are  well  pleaded,  since  they  anticipate 
that  defendants  will  justify  under  the  election,  and  show  the  invalidity 
thereof  in  advance,  whereas  they  should  be  set  up  by  way  of  replica- 
tion after  such  justification  has  been  attempted.  People  ex  rel.  Samuel 
V.  Cooper,  139  111.  461,  29  N.  E.  872. 

A  demurrer  to  an  ans^i'er  does  not  admit  the  truth  of  an  erroneous  allega- 
tion thereof  that  the  complaint  declares  upon  an  award  by  apprai^er-^, 
and  not  upon  a  policy  of  insurance,  as  a  demurrer  admits  as  true  only 
those  facts  which  tend  to  constitute  a  defense  and  which  are  well 
pleaded.  Oermania  F.  Ins.  Co.  v.  Warner,  13  Ind.  App.  466,  41  N.  E. 
969. 

A  demurrer  to  a  defense  does  not  admit  a  fact  alleged  in  an  independent 
and  separate  defense.  Jorgensen  v.  Reformed  Low  Dutch  Church,  7 
Misc.  1,  27  N.  Y.  Supp.  318,  affirming  23  Civ.  Proc.  Rep.  232,  26  N.  Y. 
Supp.  876   (Citing  Cutler  v.  Wright,  22  N.  Y.  472). 

An  allegation  that  city  authorities  propose  to  use  property  "precisely  as 
if  the  city  was  a  private  corporation"  is  a  mere  conclusion  which  is  not 
admitted  by  demurrer.  Stone  v.  Oconomotooc,  71  Wis.  155,  36  N.  W. 
829. 

'A  demurrer  to  an  answer  admits  the  facts  alleged,  only  for  the  purpose 
of  testing  the  legal  sufficiency  of  the  ansi^-er;  and  when  it  is  overruled, 
such  facts  must  be  proved  as  if  no  demurrer  had  been  filed.  Anheuser- 
Busch  Brewing  Asso.  v.  Bond,  13  C.  C.  A.  665,  32  U.  S.  App.  38,  66 
Fed.  653. 

Facts  admitted  by  a  demurrer  to  one  count  are  not  admitted  for  the  pur- 
poses of  evidence,  at  all,  and  can  have  no  bearing  on  questions  arising; 
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on  the  trial  under  other  counts.     Tyler  v.  Waddingham,  58  Conn.  375, 
8  L.  R.  A.  657,  20  Atl.  335. 

A  demurrer  admits  the  material  allegations  of  the  pleading  to  which  it  ia 
interposed,  only  for  the  purpose  of  testing  its  suSiciency,  and  not  for 
any  other  purpose.  Hill  v.  Gould,  129  Mo.  106,  30  S.  W.  181  (Citing 
AIcKineie  v.  Mathetcs,  59  Mo.  99). 

For  remarks  on  the  distinction  between  the  admission  raised  by  a  demur- 
rer in  equity,  and  at  common  law,  respectively,  see  Lamphear  v.  Buck- 
ingham, 33  Conm.  237,  251. 

*  Janes  v.  Saunders,  19  App.  Div.  538,  46  N.  Y.  Supp.  574  (Citing  Long  v. 
yeic  York,  81  N.  Y.  427  j  Wiley  v.  Rouse's  Point,  86  Ilun,  495,  33  N.  Y. 
Supp.  773). 

All  the  allegations  of  a  complaint  are  admitted  for  the  purposes  of  a  de- 
murrer to  an  answer  containing  no  denial,  but  consisting  of  new  mat- 
ter,— especially  where  defendants  attempt  to  sustain  the  answer  on  the 
ground  that  the  complaint  does  not  state  facts  sufficient  to  constitute  a 
cause  of  action.  Golden  v.  "Sew  York  Health  Department,  21  App.  Div. 
420,  47  X.  Y.  Supp.  623  (Citing  Valentine  v.  hunt,  22  N.  Y.  S.  R.  847, 
3  N.  Y.  Supp.  906). 

*Letri8  Y.  Hicks,  96  Va.  91,  30  S.  £.  460. 

2.  Immaterial  allegation. 

Allciratioiis  immaterial  to  the  cause  of  action  or  defense  are  not  ad- 
uiitted  by  demurrer.^ 

^Luughlin  v.  Thompson,  76  Cal.  287,  18  Pac.  330  (ejectment);  Story, 
£q.  PI.  40  (stating  same  rule  in  equity) ;  Georgia  Home  Ins.  Co,  v. 
IVur/en,  113  Ala.  479,  22  So.  288;  Devin  v.  Belt,  70  Md.  352,  17  Atl. 
375. 

A  demurrer  to  defendant's  plea  as  contained  in  a  ''brief  statement,"  inter- 
posed under  Me  Rev.  Stat.  chap.  82,  §  22,  does  not  admit  the  facts 
alleged  in  such  statement,  where  some  of  the  matters  alleged  are  not 
proper  to  be  included  in  such  statement,  and  the  remainder  is  insuifi- 
ciently  alleged.     CortJtell  v.  Holmes,  87  Me.  24,  32  Atl.  715. 

3.  Inconsistent  allegations;  exhibits. 

A  general  allegation  is  not  admitted  by  demurrer,  if  specific  detiiils 
coupled  with  it  are  inconsistent  with  it,  or  raise  a  legal  presumption 
cc»ntrs)rv  to  it.* 

On  a  demurror  to  a  pleading,  all  the  allegations  of  fact  not  incon- 
?i:?tf-nt  with  other  allegations  in  the  same  count  must  be  taken  as  tnie,*'^ 

Vrhere  the  bill  alleges  a  fact  expressly  negatived  by  a  document 
nltrl  with  the  bill,  such  representation  of  fact  cannot  be  said  to  be 
pr'ijxirly  pleaded,  and  is  not  entitled  to  be  accepted  as  true  on  de- 
murror.* 
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^  Scofield  V.  McDowell,  47  Iowa,  129  (demurrer  to  answer  which  admitted 
execution  of  tax  deed^  but  alleged  that  notice  had  not  been  given  of  the 
sale). 

See  also  Genebal  Limited  bt  Specific  Alleoationb,  chapter  vi.,  §  S,  post. 

An  averment  in  a  complaint  in  an  action  on  the  oflicial  bond  of  the  clerk 
of  the  court,  that  he  received  the  funds  in  question  by  virtue  of  his 
ofUce,  the  truth  of  which  is  negatived  by  the  facts  alleged,  is  not  ad- 
mitted by  a  demurrer,  as  a  demurrer  does  not  admit  a  statement  of  a 
conclusion  drawn  from  facts  which  do  not  warrant  it.  People  use  of 
Howard  v.  Cohh,  10  Colo.  App.  478,  51  Pac.  523. 

An  allegation  in  a  complaint  in  an  action  for  libel,  that  the  article  "was 
published  of  and  concerning  plaintiff,"  will  be  rejected  on  demurrer, 
where  the  facts  stated  are  at  variance  with  the  allegation.  Zinserling 
V.  Journal  Co,  26  Misc.  591,  57  N.  Y.  Supp.  905  (Citing  Fleischman,\ 
V.  Bennett f  87  N.  Y.  231;  Wellman  v.  Sun  Printing  d  Pub.  Co.  66  Hun, 
o34,  21  N.  Y.  Supp.  577). 

*  Glide  V.  Dvcyer,  83  Cal.  477,  23  Pac.  706;  Plant  Seed  Co.  v.  Michel  Plant 
d  S.  Co.  23  Mo.  App.  579;  Vinal  v.  Continental  Constr.  d  Improv.  Co. 
63  Hun,  247,  6  N.  Y.  Supp.  595. 

Repugnant  or  contradictory  allegations  are  not  admitted  on  demurrer. 
Stedman  v.  Berlin,  97  Wis.  505,  73  N.  W.  57. 

Where  the  facts  set  up  in  a  petition  show  that  a  taking  of  real  property 
was  not  by  right  of  eminent  domain,  an  allegation  that  it  was  will  not 
be  regarded  as  a  fact  confessed  by  demurrer.  Jackson  v.  United  States, 
27  Ct.  CI.  74. 

The  admission  by  demurrer  of  a  statement  in  a  bill  for  the  specific  per- 
formance of  a  contract  for  the  sale  of  land,  that  the  contract  was 
signed  by  a  specified  person,  is  not  overcome  by  the  fact  that  the  copy 
of  the  contract  set  out  in  the  bill  disclosed  that  it  was  signed  by  the 
agent  per  another.     Riley  v.  Hodgkins,  57  N.  J.  £q.  278,  41  Atl.  1099. 

'Gusdorff  V.  Schleisner,  85  Md.  360,  37  Atl.  170. 

An  allegation  in  a  bill  that  a  supposed  fact  unnecessarily  in  an  exhibit  is 
otherwise  will  be  taken  as  true  on  demurrer.  Grace  v.  Oakland  Bldg. 
Asso.  63  111.  App.  339,  1  Chic.  L.  J.  Wkly.  499. 

Allegations  of  ownership  set  up  in  an  answer  are  admitted  by  a  demurrer, 
although  it  appears  afiirmatively  from  the  allegations  of  the  answer 
and  the  exhibits  thereto  that  the  defendant  is  without  evidence  to  sup- 
port the  allegations.     State  v.  Freeman,  10  Kan.  App.  578,  62  Pac.  717. 

The  allegations  of  a  complaint  that  an  agreement  was  duly  entered  into 
by  defendants,  and  its  admission  by  a  demurrer,  are  not  negatived  by 
the  fact  that  the  name  of  another  person  who  did  not  execute  it  appears 
in  the  agreement,  which  is  annexed  to  the  complaint.  Everett  v.  Mit- 
chell, 23  App.  Div.  332,  48  N.  Y.  Supp.  303. 

4.  Conclusions  of  fact  which  the  details  do  not  sustain. 

If  specific  material  facts  are  well  pleaded,  a  conclusion  therefrom, 
also  alleged,  is  not  admitted  by  demurrer  if  not  supported  by  the  sp©- 
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cific  facts  stated,  even  though  such  conclusion,  if  alleged  alone,  would 
have  been  sufficient,  and  admitted  by  the  demurrer.*  Thus,  an  alle- 
gation that  one  person  was  agent  for  another  is  not  admitted  if 
coupled  with  faxrts  showing  that  the  relation  of  agency  did  not  exist* 

'  An  aUegation  that  an  attorney  bought  a  mortgage  with  intent  to  sue  there- 
on is  a  mere  conclusion,  where  the  only  fact  stated  is  that  he  proceeded 
to  foreclose  by  advertisement.     Hall  v.  Bartlett,  0  Barb.  207. 

In  an  action  by  a  surety  on  an  appeal  bond  to  restrain  the  collection  of  a 
judgment  entered  by  mistake  for  a  greater  sum  than  the  amount  of  his 
bond,  an  allegation  that  he  had  fully  performed  all  obligations  incurred 
under  the  bond  is  not  admitted  by  demurrer.  Whether  the  plaintilT 
had  performed  such  obligations  depends  on  the  facts  pleaded,  and  not 
on  legal  conclusions  drawn  therefrom  by  the  pleader.  Judgment  re- 
versed.    Freeman  v.  Bart,  61  Iowa,  525,  16  N.  W.  597. 

Where  facts  alleged  in  a  pleading  do  not  necessarily  amount  to  fraud,  a 
demurrer  to  such  pleading  does  not  admit  fraud.  Sterling  Qas  Co.  v. 
Higby,  134  HI.  557,  25  N.  £.  G60. 

An  averment  in  a  plea  made  by  a  mutual  accident  company,  setting  up  a 
breach  of  warranty  by  the  deceased,  that  he  specified  other  accident 
insurance  carried  by  him  as  "Star  $10,000,  comb.,"  meaning  thereby  a 
form  of  policy  known  as  combination,  is  a  conclusion  of  the  pleader, 
and  not  admitted  by  demurrer  thereto,  since  the  abbreviation  "comb." 
is  capable  of  meaning  that  the  policies  issued  by  that  company 
amounted  to  $10,000  combined.  Commercial  Mut.  Acci.  Co,  v.  Bates, 
74  m.  App.  335,  Affirmed  in  176  111.  194,  52  N.  £.  49. 

A  demurrer  to  a  complaint  in  an  action  for  libel  does  not  admit  the  alle- 
gations contained  in  the  innuendo,  where  they  are  not  justified  by  the 
antecedent  facts.  Zinserling  v.  Journal  Co,  26  Misc.  591,  57  N.  Y. 
Supp.  905. 

*  Everett  v.  Drew,  129  Mass.  150. 

S.  Pact  not  alleged. 

It  is  the  better  opinion  thiit  a  fact  not  alleged  is  nevertheless  ad- 
mitted by  demurrer  if  it.  results,  by  a  legal  presumption,  from  facts 
which  are  well  pleaded. 

Otherwise,  if  it  is  only  a  presumption  of  fact  or  inference  for  a 
jury. 

In  other  words,  a  demurrer  to  allegations  of  evidence  for  the  jury 
(Joes  not  admit  the  conclusion  which  the  evidence  tends  to  prova 

But  a  demurrer  to  allegations  of  fact  which  are  sufficient  for  the 
wurt  admits  the  conclusion  which  the  court  is  bound  to  draw  there- 
from, even  though  the  conclusion  be  a  conclusion  of  fact.^ 

*See  Authorities  under  chapter  v.,  §8  1,  10-12,  post,  as  to  FacLs  Inferred. 
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Tlie  language  of  the  authorities  varies  as  to  whether  a  demurrer  admits 
matters  of  argument  and  inference.  The  reason  of  the  true  rule  is  that 
to  allege  and  prove  facts  raising  a  presumption  of  law  is  enough. — 
plaintiff  need  not  give  further  evidence;  why  then  should  he  be  re- 
quired to  make  further  allegation? 

A  demurrer  admits  such  facts  as  can  be  implied  from  the  allegation*?  of 
the  pleading  demurred  to,  by  reasonable  inference  and  fair  intendment 
Supply  Ditch  Co,  v.  Elliott,  10  Colo.  327,  15  Pac.  691 ;  Sican  v.  Mutual 
Reserve  Fund  Life  Aaso,  20  App.  Div.  255,  40  N.  Y.  Supp.  841 ;  Gret:<^ 
V.  Equitable  Life  Asaur,  Soc.  100  N.  Y.  19,  46  L,  R.  A.  238,  54  X.  E. 
712  (Citing  Moss  v.  Cohen,  158  N.  Y.  240,  63  N.  E.  8;  Coatsurorih  v. 
Lehigh  Valley  R.  Co.  156  N.  Y.  451,  51  N.  E. -301 ;  Sanders  v.  Sovtter, 
126  N.  Y.  193,  27  N.  E.  263;  Marie  v.  Garrison,  83  N.  Y.  14;  Flynn  v. 
Brooklyn  City  R.  Co.  158  X.  Y.  493,  53  X.  E.  520;  Sage  v.  Culver,  147 
N.  Y.  241,  41  X.  E.  513;  Kley  v.  Healy,  127  X.  Y.  555,  28  X.  E.  503  j. 

Matters  of  inference  or  argument  are  not  admitted.  United  States  v. 
National  Bank,  73  Fed.  379;  Getty  v.  Pennsylvania  Inst,  for  hiatruc- 
tion  of  Blind,  194  Pa.  571,  45  Atl.  333. 

Xor  are  theories  of  construction,  drawn  from  the  facts.  Ulman  v.  Charles 
Street  Ave.  Co.  83  Md.  130,  34  Atl.  366. 

Although  a  demurrer  admits  the  truth  of  only  such  allegations  as  are 
deemed  allegations  of  fact,  and  not  such  as  merely  express  opinions  of 
the  pleader,  where  an  opinion  consists  of  a  conclusion  as  to  a  material 
point,  reasonably  follo\ting  from  certain  premises,  either  established 
or  constituting  a  proper  subject  for  proof,  it  is  a  material  issue,  and 
hence  admitted  by  demurrer.     Eliot's  Appeal,  74  Conn.  58C,  51  Atl.  558. 

A  bill  to  set  aside  a  deed  for  fraud,  which  alleges  that  complainnnt  id 
informed  and  believes  that  the  grantee  procured  the  deed  by  an  agree- 
ment with  the  grantor,  his  father,  which  he  never  intended  to  complete, 
cannot  be  regarded  as  charging  any  agreement  whatever,  and  a  demur- 
rer to  the  bill  does  not  admit  the  existence  of  the  agreement  between 
the  grantee  and  his  father,  but  only  complainant's  information  an'l 
belief  on  that  subject  as  alleged.  Murphy  v.  Murphy,  189  111.  360,  59 
X.  E.  796. 

Where  the  plaintiffs  sue  as  in  right  of  the  original  contracting  parties,  and 
not  as  representatives  of  a  deceased  person,  and  there  is  no  allegation 
that  the  deceased  was  the  wife  of  one  of  the  plaintiffs,  a  demurrer  will 
not  admit  that  fact,  although  it  appears  by  w^ay  of  recital  in  a  deed  set 
forth  in  the  complaint.  Indiana,  B.  d  W.  R.  Co.  v.  Adamson,  114  Ind. 
282,  16  X.  E.  5. 

A  demurrer  to  a  petition  averring  that  defendants,  as  a  partnership  firm, 
executed  a  certain  guaranty,  impliedly  admits  the  existence  of  the 
power  to  make  such  guaranty,  and  it  will  not  be  assumed  that  the  mak- 
ing thereof  was  ultra  vires.  Standard  Oil  Co.  v.  Eoese,  57  Xeb.  665, 
78  X.  W.  292. 
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6.  Fact  jadicially  noticed. 

An  allegation  to  the  contrary  of  that  of  which  the  court  should  take 
judioinl  notice  is  not  admitted  by  demurrer.^ 

*  Where,  by  a  public  record  of  which  the  court  takes  judicial  notice,  a  fact 
alleged  is  shown  to  be  otherwise,  the  general  rule  that  facts  well 
pleaded  are  to  be  taken  as  true  on  demurrer  is  not  applicable.  South- 
cm  P.  R.  Co.  V.  Groeck,  68  Fed.  C09. 

The  court  in  ruling  upon  a  demurrer  to  a  complaint  ^vill  take  judicial  cog- 
nizance of  a  public  statute  which  negatives  the  existence  of  facts  al- 
leged in  the  complaint;  and  such  allegations  are  not  to  be  deemed 
admitted  by  the  demurrer.  People  v.  Oakland  Water  Front  Co,  118 
Cal.  234,  60  Pac.  305. 

In  a  suit  to  determine  adverse  claims  arising  under  Mexican  land  grants, 
allegations  in  the  complaint  as  to  the  laws  of  Spain  and  Mexico,  relat- 
ing to  the  powers  and  duties  of  prefects  and  other  officials  respecting 
the  granting  of  lands,  are  not  admitted  on  demurrer;  but  a  California 
court  will  take  judicial  notice  of  such  laws  to  the  same  extent  as  they 
take  notice  of  the  common  law  of  England  as  a  part  of  our  municipal 
law,  since  the  laws  of  a  conquered  territory  remain  in  force  so  far  as 
not  repugnant  to  the  paramount  laws  of  the  new  sovereign,  until 
changed  or  altered.      Ohm  v.  San  Francisco,  92  Cal.  437,  28  Pac.  580. 

Allegations  that  a  child  one  year,  eight  months,  and  ten  days  of  age  w^as 
capable  of  rendering  services,  and  did  render  certain  specified  services 
of  the  value  of  $2  per  month,  are  not  admitted  by  demurrer.  Southern 
R.  Co.  V.  Covenia,  100  Ga.  46,  40  L.  R.  A.  253,  29  S.  E.  219. 

See  chapter  v.,  $15,  post,  That  Fact  Judicially  Noticed  is  Read  intx>  the 
Pleading. 

See  also  Cases  Cited  in  chapter  i.,  S  12,  note  6,  ante. 


7.  Prediction. 


A  ciaterial  allegation  as  to  what  will  be  the  future  effect  of  an  act 
is  adniitted  by  demurrer,  if  it  is  capable  of  being  fairly  regarded  as 
characterizing  issuably  the  nature  and  scope  of  the  cause  from  which 
s'jrh  effect  is  apprehended.^ 

If  it  is  a  statement  of  mere  opinion  or  apprehension  it  is  not  ad- 
mitted^ unless  accompanied  by  issuable  facts  substantiating  its  rea- 
sonableness. 

'Plaintiff  city  sought  to  enjoin  defendant  from  building  a  runway  to  its 
sawmill  by  driving  piles  in  a  part  of  the  Mississippi  river  bed  owned 
by  plaintiff,  alleging  that  such  part  of  the  river  was  used  for  wharfnp?e 
purposes  by  plaintiff,  and  that  the  effect  of  driving  piles  there  would 
be  to  divert  the  water,  and  create  in  front  of  plaintiff's  wharf  a  deposit 
of  mud  and  sediment,  making  it  impossible  for  vessels  to  land  t4ici*e. 
A  demurrer  was  sustained,  the  circuit  court  ruling  that  jwich  allegition 
of  the  effect  of  defendant's  proposed  action  "was  merely  the  expression 
of  an  opinion  or  apprehension  on  plaintiff's  part.    Held  error.    Thou;4lj 
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general,  it  is  a  sufficiently  certain  statement  of  the  essential  ultimate 
facts  on  which  the  claim  for  relief  was  based;  and  it  is  not  necessary 
to  aver  circumstances  which  may  be  proved  in  support  of  the  general 
statement.  The  demurrer  should  have  been  overruled.  8t,  Louis  ▼. 
Knapp,  8,  d  Co.  Co.  104  U.  S.  658,  26  L.  ecL  883. 

'  Complaint  to  enjoin  nuisance,  alleging  that  defendants  intended  to  erect 
a  blacksmith's  shop,  etc.,  and  that  the  gases  and  smells  would  be  un- 
bearable. Demurrer  admits  intent  to  erect,  etc,  but  not  the  pleader's 
inferences  as  to  the  anticipated  effects.  Botcen  t.  Mauzy,  117  Ind. 
258,  19  N.  R.  526. 

8.  Impossible  fact. 

An  allegation  the  truth  of  which  is  legally  impossible  is  not  admit- 
ted by  demurrer.* 

*  Louisville  d  y.  R.  Co.  v.  Palmes,  109  U.  8.  244,  27  L.  ed.  922,  3  Sup.  Ct 
Rep.  193. 

Whether  the  statute  under  which  a  railroad  company  was  incorporated, 
and  which  appears  on  the  face  of  the  complaint  demurred  to,  empowers 
it  to  own  or  control  a  steamboat,  may  be  determined  notwithstanding 
an  averment  that  the  railroad  company  is  a  common  carrier  of  passen- 
gers and  freight  by  steamboat.  The  decision  turns  upon  the  point 
whether  the  facts  alleged  regarding  the  ownership  of  the  steamboat  by 
the  railroad  company  are  legally  possible.  Wheeler  v.  San  Francisco 
d  A.  R.  Co.  31  Cal.  46,  89  Am.  Dec.  147. 

A  demurrer  to  a  declaration  does  not  admit  impossible  or  improbable  alle< 
gations  of  fact,  so  as  to  prevent  the  court  from  passing  upon  the  alle- 
gations, which  in  their  nature  are  contrary  to  human  experience  and 
common  knowledge,  as  matter  of  law,  and  to  compel  the  submission 
thereof  to  a  jury.  Southern  R.  Co.  v.  Covenia,  100  Ga.  46,  40  L.  R.  A. 
253,  29  S.  E.  219. 

A  demurrer  does  not  admit  the  existence  of  a  statute  referred  to  in  the 
complaint,  but  which  has  in  fact  no  existence.  Prichard  v.  Morgan- 
tou:n,  126  N.  C.  908,  36  S.  E.  353.  The  court  says:  "Only  the  facts 
are  admitted  by  the  demurrer.  Parties  to  an  action  cannot  by  com- 
plaint and  demurrer  enact  a  law." 

An  allegation  that  a  party  had  knowledge  of  the  unconstitutionality  of  an 
act  which  the  supreme  court  has  held  to  be  constitutional  is  not  an  alle- 
gation of  fact  admitted  by  demurrer.  Lewis  v.  Taylor,  18  Ohio  C.  C. 
443. 

9.  Damages. 

To  a  general  allegation  that  a  party  has  sustained  damages  to  a 
specified  amount,  a  demurrer  does  not  admit  any  particular  amount, 
but  only  nominal  damages ;  which,  however,  sustains  the  action.* 

*The  court  says,  however,  tliat  a  special  averment  that  the  damages  were 
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eqiial  to  or  exceeded  a  particular  fnim  would  be  traversable.    Lindley 
▼.  MUler,  67  111.  244. 

Havens  v.  Hartford  d  A'.  H,  R.  Co.  28  Conn.  69,  89;  Nolan  v.  New  York,  N. 
H.  di  H.  R.  Co,  53  Conn.  462,  477,  4  Atl.  106. 

A  general  demurrer  to  a  complaint  in  New  York,  in  an  action  for  trespass 
on  real  property,  does  not  admit  the  quantum  oi  damages  alleged. 
Thompson  v.  Fox,  21  Misc.  298,  47  N.  Y.  Supp.  176. 

10.  Conclusions  of  law. 

A  demurrer  does  not  admit  a  conclusion  of  law  s'tated  in  the  plead- 
ing demurred  to,*  unless  it  follows  from  material  facts  well  pleaded.^ 

» Gould  V.  Evansville  d  C.  R,  Co,  91  U.  S.  526,  23  L.  ed.  416;  Mosher  v.  8t, 
Louis,  I.  M,  d  8.  R.  Co,  127  U.  S.  390,  32  L.  ed.  249,  8  Sup.  Ct.  Rep. 
1324;  Pennie  v.  Reis,  132  U.  S.  464,  33  L.  ed.  426,  10  Sup.  Ct.  Rep. 
149;  Chicot  County  v.  SJiervrood,  148  U.  S.  629,  37  L.  ed.  540,  13  Sup. 
Ct.  Rep.  695;  Wallingford  v.  Mutual  Soc.  L.  R.  5  App.  Caa.  685;  Shef- 
field d  T,  Street  R.  Co,  v.  Rand,  83  Ala.  294,  3  So.  080;  People  ex  rel. 
Barber  v.  Blair,  82  111.  App.  570;  McPhail  v.  People  ex  rel.  Lambert, 
160  111.  77,  43  N.  E.  382;  Blaine  v.  Publishers  George  Knapp  d  Co. 
140  Mo.  241,  41  S.  W.  787 ;  Ulman  v.  Charles  Street  Ave.  Co.  83  Md. 
130,  34  Atl.  366;  Blair  v.  Grand  Rapids  d  I.  R.  Co.  60  Mich.  124,  26 
N.  W.  855;  Feeley  v.  Wurster,  25  Misc.  644,  54  N.  Y.  Supp.  1060;  Kit- 
tinger  v.  Buffalo  Traction  Co.  160  N.  Y.  377,  54  N.  E.  1081 ;  American 
Watertcorks  Co.  v.  State  ex  rel.  Walker,  46  Neb.  194,  30  L.  R.  A.  447, 
64  N.  W.  711  (Citing  Smith  v.  Henry  County,  15  Iowa,  385;  Branham 
V.  San  Jose,  24  Cal.  585);  State  ex  rel.  Weiss  v.  School  Dist.  Xo.  H, 
Dist.  Board,  76  Wis.  177,  7  L.  R.  A.  330,  44  N.  W.  967;  Aron  v.  Wau- 
sau,  98  Wis.  592,  40  L.  R  A.  733,  74  N.  W.  354  (Citing  Pratt  v.  Lin- 
coln County,  61  Wis.  62,  20  N.  W.  726 ;  Williams  v.  Williams,  63  Wis. 
72,  53  Am.  Rep.  253,  23  N.  W.  110;  Stone  v.  Oconomoxcoc,  71  Wis.  159, 
30  K.  W.  829;  Brown  v.  Phillips,  71  Wis.  239,  36  N.  W.  242;  Palmer 
V.  Hatces,  73  Wis.  50,  40  N.  W.  076;  Mcggctt  v.  Eau  Claire,  81  Wis. 
329,  51  N.  W.  566;  Peaks  v.  Buell,  90  Wis.  508,  63  N.  W.  1053). 

A  conclusion  of  the  pleader,  or  a  judgment  formed  upon  his  own  concep- 
tion of  the  case,  will  not,  upon  demurrer,  be  taken  as  true.  Alter  v. 
Cincinnati,  7  Ohio  S.  C.  P.  Dec.  368  (Citing  Arenz  v.  Weir,  89  111.  25; 
Dubois  V.  Hutchinson^  40  Mich.  202;  Ebersole  v.  First  "Sat.  Bank,  36 
III.  App.  267;  Saratoga  v.  Seabury,  11  Abb.  N.  C.  464;  Kellogg  v.  Lar- 
kin,  3  Pinney  (Wis.)  123,  50  Am.  Dec.  104;  Kinnier  v.  Kinnier,  45 
X.  Y.  535,  6  Am.  Rep.  132;  Bonnell  v.  Gristcold,  68  N.  Y.  294;  Buffalo 
Catholic  Inst.  v.  Bitter,  87  N.  Y.  250;  Bogardus  v.  New  York  L,  Ins. 
Co.  101  N.  Y.  328,  4  N.  E.  622). 

A  conclusion  of  the  pleader  that  the  court  of  a  foreign  state  had  jurisdic- 
tion of  a  suit  in  which  the  claim  sued  oii  by  the  plaintiff  was  attached 
by  his  creditors  in  such  state  is  not  admitted  by  a  demurrer.  Douglas 
T.  Phenix  Ins.  Co.  44  N.  Y.  S.  R  237,  18  N.  Y.  Supp.  259. 

But  in  an  action  brought  in  a  state  court  upon  a  judgment  renderod  in 
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another  state,  an  allegation  as  to  the  legal  effect  of  the  judgment  b 
that  state  is  admitted  by  demurrer.  Hanley  ▼.  Donogkue,  116  U.  S. 
1,  29  L.  ed.  533,  6  Sup.  Ct.  Rep.  242. 

And  an  averment  that,  under  the  laws  of  the  state  in  which  an  action  is 
brought  for  wrongful  death,  plaintiff,  as  administrator  of  the  deceased, 
has  the  right  to  commence  the  action  for  the  benefit  of  the  next  of  kin, 
is  not  an  allegation  of  fact  which  is  admitted  bj  demurrer.  DaoidoK 
V.  PeHtisylvania  R.  Co.  85  Fed.  943. 

An  allegation  that  it  was  "illegal  and  false"  is  not  admitted  on  demurrer. 
Read  v.  Yeager,  104  Ind.  195,  3  N.  £.  856. 

An  averment  in  a  complaint  to  enjoin  enforcement  of  a  judgment,  that  the 
judgment  is  void,  ia  a  conclusion  of  law  and  henoe  is  not  admitted  by 
a  demurrer.  Bush  v.  O'Brien,  47  App.  Div.  581,  62  N.  Y.  Supp.  €S5 
(Citing  Talcott  v.  Buffalo,  125  N.  Y.  280,  26  N.  E.  263;  Starbuck  v. 
Farmers*  Loan  d  2*.  Co.  28  App.  Div.  308,  51  N.  Y.  Supp.  8). 

Nor  is  an  allegation  in  a  partition  suit,  brought  by  heirs  at  law,  that  a 
will,  under  a  devise  in  which  the  testator's  widow  claims,  is  void,  ad- 
mitted on  demurrer.  Oarvey  v.  Union  Trust  Co,  29  App.  Div.  513,  52 
N.  Y.  Supp.  260. 

An  allegation  in  the  complaint,  that  plaintiff  had  no  adequate  remedy  at 
law  to  establish  her  claim,  is  not  admitted  by  a  demurrer,  as  it  is  a 
mere  conclusion  of  the  pleader.  Starbuck  v.  Farmers'  Loan  d  T.  Co. 
28  App.  Div.  308,  51  N.  Y.  Supp.  8. 

Since  the  state's  acquiescence  in  or  approval  of  the  indorsement  of  notes, 
taken  for  convict  hire,  by  the  superintendent  of  the  penitentiary,  couM 
only  be  manifested  by  an  act  of  the  general  assembly,  a  complaint  alleg- 
ing the  government's  acquiescence  in  and  approval  of  such  indorse- 
ment states  a  mere  conclusion  of  law  not  admitted  by  demurrer.  Car- 
olina Nat.  Bank  v.  iStaie,  60  S.  G.  465,  38  S.  K  629. 

So,  in  a  complaint  against  town  authorities  for  trespass  in  taking  land^ 
for  an  extension  of  the  town  waterworks,  alleged  not  to  have  been  done 
in  compliance  with  the  statutory  requirements,  an  averment  that  the 
to\vn  had  taken,  before  the  taking  complained  of,  all  the  land  that  it 
was  authorized  to  take,  is  a  conclusion  of  law  not  admitted  by  demur- 
rer.    Lynch  v.  Forbes,  161  Masa.  302,  37  N.  E.  437. 

And  a  demurrer  to  a  defense  in  an  action  by  a  city  to  recover  the  amount 
which  came  into  the  hands  of  defendant  as  an  officer,  and  for  which 
he  failed  to  account,  does  not  admit  the  allegations  thereof  with  refer- 
ence to  the  duty  of  the  city  to  furnish  defendant  with  a  safe  place  iu 
wliich  to  keep  the  money,  further  than  such  duty  may  have  been  im- 
posed upon  the  city  by  its  charter.  Johnstown  v.  Rodger s,  20  Misc. 
262,  45  N.  Y.  Supp.  661. 

An  allegation  that  by  means  of  a  contract  which  is  set  forth,  it  became  the 
duty  of  the  defendant  to  perform  certain  acts,  is  bad  on  demurrer  if  the 
complaint  does  not  state  the  facts  necessary  to  show  the  duty.  BufjaU) 
V.  nollou:ay,  7  N.  Y.  493,  57  Am.  Dec.  550. 

A  demurrer  to  a  petition  does  not  admit  an  averment  of  the  petition  that 
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a  municipal  ordinance  was  passed  without  warrant  of  law.     Crosdale 
V.  Cyntkiana,  21  Ky.  L.  Rep.  36,  50  S.  W.  977. 

An  allegation  in  a  complaint  that  a  village  had  no  power  to  pass  a  cer- 
tain ordinance  is  purely  an  allegation  of  law,  and  is  not  within  the 
general  rule  that  all  the  allegations  of  a  pleading  are  deemed  to  be 
admitted  for  the  purposes  of  a  demurrer.  Lechner  v.  Newark,  19  Misc. 
4o2,  44  N.  Y.  Supp.  550. 

An  allegation  in  a  complaint,  that  "certain  rules  of  order  of  the  common 
council  were  and  have  been  in  force,"  is  a  legal  conclusion,  and  is  not 
admitted  by  a  demurrer.  Armatage  v.  Fisher,  74  Hun,  167,  26  N.  Y. 
Supp.  364. 

Facts  designed  to  show  the  invalidity  of  a  statute  are  not  to  be  taken  as 
true  upon  demurrer.  State  ex  rel,  McCaffery  v.  Aloe,  152  Mo.  466, 
47  L.  R.  A.  393,  54  S.  W.  494.  The  court  says:  "A  public  law  is  not 
the  property  of  any  nuin,  and  cannot  be  confessed  away." 

In  an  action  on  an  official  bond,  an  allegation  by  sureties  that,  by  statutes 
referred  to,  their  liability  was  materially  changed,  is  not  admitted  by 
demurrer.     Compker  v.  People,  12  111.  290. 

An  allegation  in  an  answer  to  a  complaint  to  foreclose  a  mechanics*  lien, 
that  the  filing  of  the  complaint  is  not  sufficient  to  fix  a  lien,  is  a  mere 
conclusion  of  law  as  to  facts  disclosed  by  the  record,  and  is  not  ad* 
mitted  by  a  demurrer.  Wood  ▼.  King  Mfg.  Co,  67  Ark.  284,  21  S.  W. 
471. 

In  an  action  to  recover  a  horse  from  a  bailee,  a  demurrer  to  the  answer, 
which  admitted  plaintiff's  property,  but  insisted  on  defendant's  right 
to  retain  the  animal  until  his  charges  for  the  care  of  it  were  paid,  does 
not  admit  the  lien.    Mauney  v.  Ingram,  78  N.  C.  90. 

Blere  allegations  of  the  effect  and  operation  of  the  charter  or  by-laws  of  a 
corporation  are  not  facts  that  are  admitted  by  a  demurrer.  Clark  v. 
Mutual  Reserve  Fund  Life  Asso.  14  App.  D.  C.  154,  43  L.  R.  A.  390. 

An  allegation  in  a  complaint,  that  the  tender  of  resignations  by  directors 
of  a  corporation  and  acceptance  thereof  were  pretenses,  is  not  admitted 
by  a  demurrer,  as  such  allegations  are  mere  conclusions.  Buckley  v. 
Harrison,  10  Misc.  683,  31  N.  Y.  Supp.  999. 

Id  a  bill  to  redeem,  an  allegation  after  setting  forth  the  facts  of  the  trans- 
action, that  the  deed  was  a  moi-tgage,  is  a  conclusion  not  admitted  by 
dwnurrer.      Greig  v.  Russell,  115  111.  483,  4  N.  E.  780. 

In  an  ejectment  suit,  where  the  complaint  averred  that  certain  lots  on  a 
date  mentioned  were  conveyed  by  a  person  named,  to  plaintiff,  by  a 
warranty  deed;  that  by  virtue  of  this  conveyance  plaintiff  was  seised 
of  the  premises,  had  lawful  title  thereto,  and  was  entitled  to  the  posses- 
sion thereof, — it  was  held  that,  as  the  facts  alleged  did  not  show  the 
plaintiff's  legal  title,  the  averment  of  the  legal  conclusion  that  he  had 
title  should  be  disregarded,  and  that  the  complaint  was  bad  on  demur- 
rer.    Latcrence  v.  Wright,  2  Duer,  673. 

Allegations  in  the  complaint  in  an  action  to  recover  possession  of  real 
estate,  that  defendant  is  wrongfully  in  possession,  and  that  plaintiff  is 
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entitled  to  the  immediate  possession,  are  conclusions  of  law  which  w:!! 
not  be  admitted  by  a  demurrer.  Tutt  v.  Port  Royal  d  A.  R.  Co.  23 
S.  C.  388,  6  S.  E.  831. 

In  an  action  upon  notes,  special  pleas  aJleging  that  they  were  given  for  tiip 
purchase  price  of  lands  sold  by  plaintiffs  to  one  of  the  defi^ndant-, 
that  the  purchaser  was  not  put,  and  has  never  been,  in  possession,  nn  i 
is  unable  to  recover  possession,  and  that  the  plaintiff  is  unable  to  put 
him  in  possession, — in  so  far  as  they  aver  inability  of  the  purcha-ser  to 
take,  and  of  the  plaintiff  to  put  him  in,  possession,  state  no  facts,  but 
mere  conclusions  of  law  which  are  not  confessed  by  demurrer.  Jonc^ 
V.  State  use  of  Toicnship  16,  100  Ala.  209,  14  So.  115. 

A  demurrer  to  a  bill  alleging  fraud  in  general  terms,  without  specifically 
stating  the  facts,  does  not  confess  an  allegation  of  fraud  which  is  a 
mere  conclusion  of  the  pleader.  Penny  v.  Jackson,  85  Ala.  G7,  4  So. 
720;  McCreery  v.  Bemey  Nat.  Bank,  116  Ala.  224,  22  So.  577  (Citing 
Flevccllen  v.  Crane,  68  Ala.  629 ;  Loucheim  v.  First  Nat.  Bank,  98  Ala. 
624,  13  So.  374;  Ft.  Payne  Furnace  Co,  v.  Ft,  Payne  Coal  d  I.  Co.  9G 
Ala.  476,  11  So.  439;  McDonald  v.  Pearson,  114  Ala,  630,  21  So.  534). 

An  averment  that  relators  "filed  a  supersedeas  bond,  as  required  by  law." 
is  not  admitted  by  a  demurrer.  State  ex  rel.  Morrissey  v.  Ramsey,  50 
Neb.  166,  69  N.  W.  758. 

The  identity  of  the  cause  of  action  set  up  in  an  additional  count  with  those 
contained  in  the  original  declaration  is  not  admitted  by  demurrer  to 
the  replication  to  pleas  of  the  statute  of  limitations  filed  to  such  addi- 
tional counts,  although  tlie  latter  alleged  such  identity,  as  such  allega- 
tion is  one  of  a  pure  conclusion  of  law.  Fish  v.  Faru:ell,  160  III.  236, 
43  N.  E.  367. 

The  jurisdiction  of  the  circuit  court  cannot  be  supported  by  averments,  in 
a  petition  for  removal,  that  the  parties  reside  in  different  states,  with- 
out averring  also  that  they  are  "citizens"  of  such  states,  although 
coupled  with  a  subsequent  allegation  that  the  controversy  is  '^between 
citizens  of  different  states,"  the  latter  being  merely  an  unauthorized 
conclusion  of  law  from  the  facts  previously  stated.  Grace  v.  American 
Cent.  Ins,  Co.  109  U.  S.  278,  27  L.  ed.  932,  3  Sup.  Ct.  Rep.  207. 

An  allegation  in  a  complaint  that  a  person  was  a  legally  qualified  elector 
and  entitled  to  vote  at  a  certain  election  states  mere  conclusions  of  law 
not  admitted  by  demurrer.  Brovm  v.  Phillips,  71  Wis.  239,  36  N.  W. 
242. 

In  a  suit  for  specific  performance,  an  allegation  that  one  contract  was  an 
extension  of  another  is  not  admitted.    Stoio  v.  Russell,  36  111.  18. 

*  Demurrer  admita  all  conclusions  of  law  (whether  stated  or  not)  which 
follow  from  material  facts  well  pleaded.  Humbert  v.  Trinity  Church, 
24  Wend.  587. 

As  to  What  are  Conclusions  of  Law  Within  the  Rule,  see  Pabticulab  Sub- 
jects OF  Allegation,  chapter  vii.,  subd.  6. 

Mere  averments  of  a  legal  conclusion  are  not  admitted  by  a  demurrer  un- 
less the  facts  set  forth  sustain  the  allegation.  Oould  v.  Evansrille  d  C 
R.  Co.  91  U.  S.  526,  28  L.  ed.  416;  Dillon  v.  Barnard,  21  Wall.  430,  22 
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L.  ed.  673;  United  States  v.  Ames,  99  U.  S.  35,  25  L.  ed.  295;  Pullman's 
Palace  Car  Co,  v.  Missouri  P.  R.  Co.  115  U.  S.  587,  29  L.  ed.  499,  6  Sup. 
Ct  Rep.  194. 

11.  Construction  of  writing,  statute,  or  pleading. 

Where  the  terms  of  a  writing  are  pleaded,  a  demurrer  does  not  ad- 
mit the  construction  which  the  pleader  puts  upon  them,  nor  tlie  cor- 
rectness of  inferences  he  draws  from  them.^ 

A  demurrer  does  not  admit  that  the  construction  of  a  statute  set 
forth  in  the  pleading  demurred  to  is  the  correct  one.*  Nor  does  it 
admit  the  correctness  of  the  construction  which  the  pleading  excepted 
to  places  upon  a  former  pleading.^ 

^Interstate  Land  Co,  v.  Blawwell  Land  Grant  Co.  139  U.  S.  5C9,  35  L.  ed. 
278,  11  Sup.  Ct.  Rep.  656;  Blaine  v.  Publishers  George  Knapp  d  Co. 
140  Mo.  241,  41  S-  W.  787  (Citing  State  v.  Sykes,  28  Conn.  228;  Buf- 
falo  Catholic  Inst.  r.  Bitter,  87  N.  Y.  250) ;  Bogardus  v.  A'ew?  York  L, 
Ins,  Co.  101  N.  Y.  328,  4  N.  E.  522;  Bonnell  v.  Griswold,  68  N.  Y.  294. 

In  a  suit  to  enforce  the  specific  performance  of  a  contract,  a  demurrer  to 
the  bill  does  not  admit  the  construction  the  pleader  has  placed  upon  the 
contract,  but  it  admits  there  were  such  contracts  as  are  set  out  in  the 
exhibits,  and  raises  the  question  as  to  their  true  construction.  Ryan  v. 
McLane,  01  Md.  175,  50  L.  R.  A.  501,  40  Atl.  340. 

A  demurrer  does  not  admit  the  construction  put  upon  a  contract  hy  the 
pleader.  Greeff  v.  Equitable  Life  Assur.  Soc,  160  N.  Y.  19,  46  L.  K  A. 
288,  54  N.  E.  712. 

A  statement  of  the  legal  effect  of  a  polic]r  which  ia  set  forth  may  be 
stricken  out  on  motion.  Morrison  v.  Insurance  Co,  of  N,  A,  69  Tex. 
353,  6  S.  W.  605. 

A  demurrer  does  not  admit  the  construction  of  a  written  instrument  as 
averred  in  the  pleading,  if  the  instrument  is  set  forth  therein;  nor  does 
it  admit  that  a  parol  understanding  which  varies  or  contradicts  the  in- 
strument so  set  out  is  competent  or  admissible.  Newberry  Land  Co.  v. 
Hevcberry,  95  Va.  119,  27  S.  E.  899  (Citing  Lea  v.  Robeson,  12  Gray, 
280;  Dillon  y.  Barnard,  21  Wall.  430,  22  L.  ed.  673;  United  States  v. 
Ames,  90  U.  S.  35,  25  L.  ed.  295 ) . 

•Peniw«?  V.  Reis,  132  U.  S.  464,  33  L,  ed.  426,  10  Sup.  Ct.  Rep.  149;  Wood- 
ruff V.  A-eM7  York  d  y,  E.  R,  Co,  59  Conn.  63,  20  Atl.  17 ;  McPhail  v. 
People  ex  rel.  Lambert,  160  111.  77,  43  N.  E.  382;  People  ex  rel.  Barber 
V.  Blair,  82  111.  App.  670;  Feeley  v.  Wurster,  25  Misc.  644,  54  N.  Y. 
Supp.  1060;  Angell  v.  Van  Schaick,  56  Hun,  247,  9  N.  Y.  Supp.  668. 

•  Best  V.  Kite,  0  Tex.  Civ.  App.  349,  25  8.  W.  130. 

Abb.  Pl.  Vol.  I. — 6. 


v.— GENERAL  RULES  (APPLICABLE  ON  DEMURRER) 
AS  TO  THE  INTERPRETATION  OF  ALLEGATIONS. 

[These  rules,  though  most  frequently  invoked  on  demurrer  for  in- 
sufScieiicy,  are  here  stated  separately,  because  occasionally  applicable 
to  demurrers  on  other  grounds.  Other  illustrations  will  be  found  un- 
der the  subsequent  divisions.] 

1.  Liberal  construction  of  pleadings.  9.  Grammatical  ambiguity. 

2.  Nature  or  theory  of  action.  10.  Fact  necessarily  implied. 

3.  Common  usages  of  speech.  11.  Fact  not  necessarily  implied. 

4.  The  whole  of  what  is  demurred  to,  12.  Fact  presumed  by  law  from  what  is 

considered.  allesed. 

o 

5.  Inconsistency.  13.  Presumption  of  continuance  of  fact 

6.  Alternative  or  equivocal  allegation.  14.  Legal  fiction. 

7.  Description  as  an  allegation.  15.  Matters  judicially  noticed. 

8.  Clerical  error. 

1.  Liberal  construction  of  pleadings. 

'*The  allegations  of  a  pleading  must  be  liberally  construed,  with  a 
view  to  substantial  justice  between  the  parties."^ 

On  demurrer  to  a  pleading,  all  reasonable  intendments  are  in- 
dulged in  support  of  a  pleading  demurred  to.^ 

Notwithstanding  this  rule  of  the  new  procedure,  it  is  the  better 
opiiiion  that  a  pleading  is  wholly  insufficient  if  a  fact  essential  to  be 
proved  is  omitted  to  be  alleged ;  and  that  die  presumption  that  a  party 
pleading  intends  by  his  pleading  to  imply  aJl  that  is  essential  to  its 
sufficiency  will  not  aid  such  an  omission.^ 

But  a  fact  is  sufficiently  alleged  if  involved  by  necessary  implica- 
tion in  facts  wldch  are  expressly  alleged.* 

If  an  allegation  is  capable  of  different  meanings,  that  meaning  will 
be  taken,  as  against  a  demurrer,  which  will  sustain  the  pleading,  un- 
less it  be  not  a  natural  or  ordinary  meaning,'^  or  unless  its  use  may 
cover  an  evasive  intent® 
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The  meaning  of  the  allegations  must  be  fairly  ascertained  from  the 
whole  pleading,  without  regard  to  technical  rulesJ 

In  the  application  of  these  rules  some  weight  is  to  be  allowed  to  the 
question  whether  the  missing  all^ation  or  qualification  is  essential  to 
make  out  a  cause  of  action  or  a  defense,  or  essential  only  to  the  meaa- 
nre  of  damages,  or  some  other  collateral  point.® 

*  United  States  v.  Parker,  120  U.  S.  89,  30  L.  ed.  601,  7  Sup.  Ct.  Rep.  464; 
Fideler  v.  Norton,  4  Dak.  258,  30  N.  W.  128,  32  N.  W.  57;  Jackson  ▼. 
Jackson,  17  Or.  110,  19  Pac.  847.  This  is  the  usual  provision  of  the 
Codes.     N.  Y.  Code  Civ.  Proc.  §  519. 

Under  the  Missouri  Code  a  pleading  should  not  be  construed  most  strongly 
against  the  pleader,  but  given  an  interpretation  such  as  fairly  appears 
to  have  been  intended  by  its  author.     Stilhcell  v.  Hanim,  97  Mo.  579,  11 
S.  W.  252. 

In  pleading,  a  liberal  and  equitable  construction  is  now  the  rule;  and,  con- 
trary to  the  common-law  rule,  every  reasonable  intendment  and  pre- 
sumption is  to  be  made  in  favor  of  the  pleading.  Bvsta  v.  Wardall,  3 
S.  D.  141,  52  N.  W.  418  (Citing  Morse  v.  GUman,  16  Wis.  504). 

In  Ferguson  v.  Virginia  d  T.  R.  Go.  13  Nev.  184,  191,  the  court  goes  so  far 
as  to  say  that  *'the  result  of  the  decisions  in  that  state  [New  York} 
seems  to  be  that,  on  a  general  demurrer,  the  allegations  of  a  complaint 
will  be  construed  as  liberally  in  favor  of  the  pleader  as,  before  the  Code, 
they  would  have  been  construed  after  a  verdict  for  the  plaintiff.  That 
is,  they  will  be  construed  in  such  a  sense  as  to  support  the  cause  of  ac- 
tion or  the  defense.  (Moak's  Van  Santvoord,  PI.  3d  ed.  *771  et  seq., 
and  cases  cited.)  In  this  state  a  similar  doctrine  has  been  declared  in 
State  V.  Gentral  P.  R.  Co,  7  Nev.  103."    This  is  rather  too  broad. 

An  admission  in  a  reply  in  an  action  against  the  makers  of  a  promissory 
note,  that  plaintiff  purchased  the  note  and  paid  the  remainder  due 
thei-eon,  does  not  overcome  an  allegation  of  the  assignment  of  the  in- 
strument, as  stated  in  the  complaint  and  reply,  thereby  defeating  the 
right  of  action;  but  such  allegations  will,  under  the  rule  requiring  the 
liberal  construction  of  a  pleading  not  challenged  by  motion  or  demurrer, 
be  interpreted  to  mean  that,  in  consideration  of  the  payment  of  the  re- 
mainder due  upon  the  note,  it  was  assigned  to  the  plaintiff  by  the  bank, 
and  that  she  is  the  owner  and  holder  thereof.  In  such  case  the  allega- 
tions of  the  complaint  and  reply  not  being  repugnant  will  be  considered 
iff  pari  materia.     Patterson  v.  Patterson,  40  Or.  5C0.  07  Pac.  G64. 

The  allegation  of  a  pleading  must,  under  Utah  Comp.  Laws,  §  3238,  be  lib- 
erally coniitioied  for  the  purpose  of  determining  its  effect.  Mangum  v. 
Bullion,  B.  dC-  C.  Min.  Go.  15  Utah,  534,  50  Pac.  834. 

The  rule  that  a  pleading  must .  be  construed  most  strongly  against  the 
pleader  is  not  leeognized  by  the  practice  in  the  state  of  Washington.  It 
is  rather  to  be  liberally  construed,  with  an  aim  to  arrive  at  substantial 
justice  between  the  parties,  according  to  the  pro\ision  of  Wash.  Code,  % 
94,  that  "in  the  construction  of  a  pleading  for  the  piu-pose  of  determin- 
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ing  its  eflect,  its  allegations  shall  be  liberally  construed."    Isaacs  ▼. 
Holland,  4  Wash.  64,  29  Pac.  97G. 

Every  reasonable  intendment  and  presumption  is  to  be  made  in  favor  of  a 
complaint  under  the  Washington  Code,  and  it  will  not  be  set  aside  on 
demurrer  unless  it  is  so  fatally  defective  that,  taking  all  the  facts  to  be 
admitted,  the  court  can  say  they  furnish  no  cause  of  action  whatever. 
Sofnmer  v.  Carhon  mu  Coal  Co.  32  C.  C.  A.  156,  59  U.  S.  App.  519,  89 
Fed.  54  (Citing  Chambers  v.  Hoover,  3  Wash.  Terr.  107,  13  Pac.  466; 
Isaacs  v.  HolUmd,  4  Wash.  54,  29  Pac.  976;  Boyle  v.  Great  Korthem  R. 
Co,  13  Wash.  383,  43  Pac.  344;  Morse  v.  Oilman,  16  Wis.  505;  Law- 
rence yat.  Bank  v.  Kotcalsky,  105  Cal.  41,  38  Pac  517.] 

A  complaint  should  be  construed  in  accordance  with  its  apparent  general 
scope  if  the  language  used  will  admit  of  such  construction,  notwithstand- 
ing allegations  introduced  to  give  a  history  of  the  case,  which,  viewed 
apart  from  its  evident  purpose,  may  be  held  to  state  or  attempt  to  state 
a  different  cause  of  action,  in  view  of  Wis.  Rev.  Stat.  S  2668.  requiring 
the  allegations  of  the  pleading  to  be  liberally  construed  in  favor  of  the 
pleader,  and  every  reasonable  intendment  to  be  made  in  favor  of  the 
pleading.  South  Bend  Chilled  Plow  Co,  v.  George  C,  Cribb  Co.  97  Wis. 
230,  72  N.  W.  749. 

Allegations  in  an  answer  interposed  in  an  action  on  a  life  insurance  policy, 
that  an  assessment  was  duly  made,  and  notice  thereof  w*as  duly  given 
to  the  insured,  and  that  he  failed  to  pay, — ^are  not  mere  conclusions  of 
law,  but,  under  a  statute  requiring  the  liberal  construction  of  pleading** 
with  a  view  to  substantial  justice,  they  will  be  held  to  state  that  the 
conditions  existed  upon  which  the  right  to  make  the  assessment  depend- 
ed, and  that  it  was  made  upon  proper  authority,  within  the  meaning  of 
the  insurance  contract.  Miles  v.  Mutual  Resci-ve  Fund  Life  Asso.  103 
Wis.  421,  84  N.  W.  169. 

A  complaint  should  be  liberally  construed,  with  a  view  to  substantial  jus- 
tice, upon  an  objection  ore  tenus  at. the  trial;  and  not  so  as  to  defeat  it 
by  undue  technicality  of  construction.  Winkler  v.  Racine  Wayon  d 
Carnage  Co.  99  Wis.  184,  74  N.  W.  793. 

Upon  a  demurrer  ore  tenus  to  the  complaint,  on  the  ground  that  it  does  not 
state  facts  sufficient  to  constitute  a  cause  of  action,  the  complaint  will 
be  construed  liberally,  and  with  a  view  to  substantial  justice;  and  all 
reasonable  presumption  will  be  allowed  in  its  favor.  Phillips  v.  Carver, 
99  Wis.  64J1,  75  N.  W.  432. 

A  pleading  will  be  construed  favorably  upon  a  demurrer  ore  tenus,  since 
delayed  until  the  inception  of  the  introduction  of  evidence.  German 
Nat.  Bank  v.  Kautfer,  55  Neb.  103,  75  N.  W.  566. 

An  answer  should  be  liberally  construed  on  a  demurrer  ore  ienus  thereto 
during  the  trial.  First  Nat.  Bank  v.  Pennington,  57  Neb.  404,  77  N. 
W.  1084. 

The  allegations  of  a  petition  will  be  liberally  construed,  and,  if  possible, 
the  pleading  sustained,  on  an  objection  to  the  introduction  of  any  evi- 
dence for  plaintiff.  Norfolk  Beet-Sugar  Co.  v.  Hight,  56  Neb.  162,  76 
N.  W.  666. 
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A  pleading  assailed  by  a  demurrer  ore  tenus,  after  both  parties  have  rested, 
should  be  scanned  in  the  light  of  the  entire  record ;  and  the  court  should 
give  it  such  construction  as  the  pai-ties  themselves  have  seen  fit  to  place 
upon  it,  although,  standing  alone,  it  might  not  admit  of  such  con- 
struction. National  Fire  Ins.  Co.  v.  Eastern  Bldg.  d  L.  Asso,  (Neb.) 
88  N.  W.  863. 

A  petition  will  be  liberally  construed,  and  sustained,  if  possible,  where  the 
objection  that  it  does  not  state  a  cause  of  action  is  not  interposed  until 
after  the  commencement  of  the  trial.  CkicagOf  B.  d  Q.  R,  Co.  v.  Spirk, 
51  Xeb.  167,  70  N.  W.  926;  Johnston  v.  Spencer,  51  Neb.  198,  70  N.  W. 
982  (ating  Roberts  v.  Taylor,  19  Xeb.  184,  27  N.  W.  87;  Marvin  v. 
Welder,  31  Neb.  774,  48  N.  W.  825) ;  Bank  of  Qlasco  v.  Marshall,  6  Kan. 
App.  252,  47  Pac.  561;  Peterson  v.  Hopewell,  55  Neb.  670,  76  N.  W.  451. 

A  bill  will  be  construed  more  liberally,  as  to  the  question  whether  the  com- 
plainant has  an  adequate  remedy  at  law,  when  the  objection  is  not 
taken  until  the  hearing,  than  if  the  point  were  raised  by  demurrer. 
Zimmerman  v.  Carpenter,  84  Fed.  747. 

The  facts  alleged  in  an  affidavit  of  defense  should  be  liberally  construed, 
and  are  not  to  be  considered  in  connection  with  averments  contained  in 
the  plaintifr*8  affidavit.     St.  Clair  v.  Conlon,  12  App.  D.  C.  161. 

But  affidavits  of  defense  will  not  be  given  a  strained  construction  in  order 
to  uphold  them.     Mallory  v.  Miner,  9  Kulp,  166. 

Pleadings  are  not  to  be  construed  strictly  against  the  pleader;  but  aver- 
ments which  sufficiently  point  out  the  nature  of  his  claims  are  sufficient, 
if,  under  them,  he  would  be  entitled  to  give  evidence  necessary  to  estab- 
lish his  cause  of  action.  Booz  v.  Cleveland  School  Furniture  Co.  45 
App.  Div.  593,  61  N.  Y.  Supp.  407 ;  Coatsicorth  v.  Lehigh  Valley  R.  Co. 
150  X.  Y.  451,  51  N.  E.  301  (Citing  Rochester  R.  Co,  v.  Robinson,  133 
N.  Y.  242,  30  N.  E.  1008 ) . 

The  rule  of  law  requiring  the  specific  facts  constituting  fraud,  cruelty,  or 
negligence  to  be  stated  will  be  liberally  consti'ued  when  applied  to 
pleadings  filed  on  appeal  in  condemnation  proceedings  from  the  award 
of  the  commissioners.  Southicestern  Mineral  R,  Co.  v.  Russell,  7  Kan. 
App.  503,  54  Pac.  140. 

The  necessity  of  stating,  directly  or  inferentially,  the  facts  on  which  a 
pleader  depends  to  secure  the  object  of  his  pleading,  is  not  dispensed 
with  by  Mo.  Rev.  Stat.  1889,  §  2074,  providing  that  the  pleading  is  to 
be  liberally  construed.     Overton  v.  Overton,  131  Mo.  559,  33  S.  W.  1. 

Ad  allegation  in  a  complaint  for  conversion  in  fraudulently  procuring  a 
chattel  mortgagor  to  convey  the  mortgaged  property  to  defendant,  that 
the  mortgagor  sold  and  disposed  of  all  the  mortgaged  chattels  during 
the  existence  of  the  mortgage,  cannot  be  fairly  construed  as  meaning 
that  be  sold  only  his  qualified  limited  property  in  the  chattels,  or  sold 
them  expressly  subject  to  the  encumbrance.  Cone  v.  Ivinson,  4  VVyo. 
203,  33  Pac.  31. 

^Reno  Oil  Co.  v.  Culver,  33  Misc.  717,  68  N.  Y.  Supp.  303;  Parks  v.  State 
2k at.  Bank   (Tex.  Civ.  App.)  34  S.  VV.  1044. 

A  pleading  will  be  given  every  reasonable  intendment  when  challenged  by 
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general  demurrer.  Ertcin  ▼.  Hai/den  (Tex.  Civ.  App.)  43  S.  W.  610 
(Citing  Whetstone  v.  Coffey,  48  Tex.  271;  Chilf,  W.  T.  d  P.  R.  Co.  v. 
Montier,  61  Tex.  123;  Wynne  v.  State  Nat.  Bank,  82  Tex.  378,  17  S. 
W.  918;  International  d  Q.  K.  R.  Co,  ▼.  Hinzie,  82  Tex.  623,  18  S.  W. 

681). 

The  general  rule  that  on  general  demurrer  every  reasonable  intendment 
will  be  indulged  in  favor  of  the  sufficiency  of  the  petition  does  not  ay»- 
ply  where,  in  connection  with  the  general  demurrer,  the  court  acte^l 
upon,  and  properly  sustained,  a  special  exception  to  the  petition. 
Texas  Water  d  Gas  Co.  v.  Cleburne,  1  Tex.  Civ.  App.  580,  21  S.  W.  393. 
See  also  cases  imder  note  1. 

Allegations  that  plaintiff  is  the  sunnving  wife  of  the  payee  of  notes  sued 
on,  and  as  such  is  the  owner  and  holder  thereof,  are  sufficient,  when 
called  in  question  by  a  general  demurrer  only,  to  show  the  right  of 
plaintiff  to  sue,  as,  imder  Tex.  Rev.  Stat.  art.  2853,  community  prop- 
erty goes  to  a  surviving  wife  in  the  absence  of  children,  and  upon  a  gen- 
eral demurrer  every  reasonable  intendment  must  be  indulged  in  favor 
of  the  petitioner.     Fant  v.  Wickes,  10  Tex.  Civ.  App.  394,  32  S.  W.  126. 

An  averment  of  an  insurable  interest  in  the  plaintiff,  in  an  action  on  a  pol- 
icy of  life  insurance,  as  against  a  general  demurrer,  but  not  as  against 
a  special  exception,  may  be  supplied  by  reasonable  intendment  from  an 
averment  that  the  loss  or  damage  occurred  under  circumstances  and  in 
a  manner  which  rendered  the  defendant  liable  therefor.  Northwestern 
Nat.  In^.  Co.  v.  Woodward,  18  Tex.  Civ.  App.  490,  45  S.  W.  185. 

A  plea  in  abatement  is  a  dilatory  plea  which  is  not  regarded  favorably  by 
the  courts,  which  will  supply  nothing  by  intendment  or  construction  to 
make  it  more  definite  and  certain.  Rush  v.  Foos  Mfg.  Co.  20  lad.  App. 
515,  51  N.  E.  143. 

A  pleading,  clear  enough  according  to  reasonable  intendment  and  construc- 
tion, is  sufficient  on  demurrer.  Royce  v.  Maloney,  58  Vt.  437,  5  Atl. 
395,  397. 

This  rule  applies  to  all  defenses.  Lewis  v.  Barton,  106  N.  Y.  70,  12  N.  E, 
437   (usury). 

'Evans  v.  Collier,  79  Ga.  315,  4  S.  E.  264. 

An  allegation  of  wilful  negligence  is  not  enough  where  wilful  injury  must 
be  shownw     Belt  R.  d  i^tockyard  Co.  v.  Mann,  107  Ind.  89,  7  N.  E.  893. 

While,  under  the  Code,  pleadings  are  not  to  be  condemned  for  the  want  of 
form,  and  are  to  be  liberally  construed  in  favor  of  the  pleader,  yet  the 
rule  cannot  be  applied  for  the  purpose  of  supplying  fundamental  requi- 
sites of  a  caiLse  of  action.  Thus,  a  written  instiniment  by  which  a  testa- 
tor promises  to  pay  to  a  specified  person  a  sum  of  money  "for  her  at- 
tention to  my  son"  expresses  no  consideration,  since  it  affords  no  pre- 
sumption that  the  services  were  rendered  on  request,  or  were  beneficial. 
Spear  v.  Dotcning,  12  Abb.  Pr.  437. 

If  place  is  material,  and  the  pleading  is  ambiguous  in  reference  thereto,  ih? 
presumption  should  be  against  the  party  whose  pleading  it  is.  Beach 
V.  Bay  State  Co.  10  Abb.  Pr.  71. 

The  rule  is  that  allegations  which  are  consistent  with  there  being  no  cause 
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of  action  are  not  to  be  deemed  as  tending  to  show  a  cause  of  action; 
hence,  an  allegation  that  defendant  represented  that  he  owned  all  the 
stock  of  a  specified  corporation,  which  company  owned  specified  land, 
"having  therein  a  large  and  valuable  sawmill,"  is  not  an  allegation  that 
defendant  represented  that  the  land  had  such  a  milL  Schtcenk  v.  Nay- 
lar,  17  Jones  &  S.  09. 

An  answer  to  mandamus  for  the  reassessment  of  damages  for  the  laying 
out  of  a  highway  denied  that  the  verdict  of  the  jurors  was  certified  by  a 
certain  named  justice  of  the  peace.  There  was  no  allegation  in  the  writ 
that  the  justice  referred  to  certified  the  verdict.  The  court  said ;  "It 
might  be  shown  by  argument  that  the  pleader  intended  to  deny  that  the 
justice  who  is  stated  in  the  writ  to  have  acted  in  the  proceeding  by  is- 
suing the  summons  for  the  jurors,  etc.,  was  the  justice  who  certified  the 
verdict.  It  is  not  the  duty  of  a  court  to  resort  to  an  inference  or  an 
argument  as  to  the  meaning  of  a  bad  pleading,  in  order  to  sustain  it  on 
demurrer.  Parties  are  required  to  make  clear  and  distinct  statements 
in  their  pleadings.  Every  intendment  on  demurrer  is  against  the 
pleader.  Courts  are  not  to  labor  to  make  a  better  statement  for  the 
pleader,  on  a  technical  issue  of  this  kind,  than  he  has  made  for  himself." 
Judgment  sustaining  demurrer  to  reply  to  answer  reversed.  People  ex 
rel.  Lefever  v.  Ulster  County,  34  N.  Y.  2G9. 

*In  an  action  on  notes,  a  general  demurrer  to  a  plea  setting  up  usury  in 
the  original  land  contract  and  the  subsequent  giving  of  the  notes  should 
not  be  sustained,  although  it  is  not  averred  distinctly  that  the  notes 
were  for  the  same  transaction.     McOee  v.  Long,  83  Ga.  156,  9  S.  E.  1107. 

The  complaint  in  an  action  for  injuries  to  a  mill  privilege  by  damming  up 
the  stream  sufiiciently  shows  that  plaintiff's  mill  is  on  the  creek  which 
was  referred  to  in  the  complaint  in  describing  the  land  on  which  the 
mill  is  situated,  where  it  is  averred  that  defendant's  mill  is  on  the 
creek.  A  pleading  is  sufiicient  when  tested  by  a  demurrer,  if  the  mate- 
rial facts  are  certainly,  although  argumentatively  and  inferentially,  al- 
leged.    Williamson  v.  Yingling,  93  Ind.  42. 

A  complaint  which  avers  that  the  plaintiff  advanced  and  loaned  money  to 
and  for  the  use  of  defendants,  and  that  the  defendants  "have  refused  to 
pay  the  plaintiff,  though  often  requested  so  to  do,"  makes  it  reasonably 
certain  by  inference  that  the  sum  advanced  is  due  and  unpaid.  Wag- 
oner V.  Wilson,  108  Ind.  210,  8  N.  E.  925. 

In  an  action  in  equity  to  set  aside  a  conveyance,  accepted  under  a  repre- 
sentation that  the  title  was  perfect,  wlien  in  fact  there  was  a  "prior 
mortgage"  in  favor  of  a  third  person,  the  complaint  is  not  demurrable 
for  failure  to  allege  that  the  mortgage  was  recorded.  Sha/nk  v.  Teeple, 
33  Iowa,  189. 

In  an  action  for  damages  the  question  on  demurrer  was  upon  the  sufficiency 
of  the  facts  which  might  fairly  be  collected  from  the  pleading  consid- 
ered, together  with  whatever  inferences  might  be  drawn  from  them. 
MxUiken  v.  Western  V.  Teleg.  Co.  110  N.  Y.  403,  1  L.  R.  A.  281,  18  N. 
E.  251,  Reversing  21  Jones  &  S.  Ill;  WaU  v.  Bulger,  46  Hun,  346. 

The  imperfect  averment  of  the  material  fact  is  not  cause  for  demurrer. 
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Where  the  pleader's  intent  is  apparent,  but  the  phraseology  is  doubtful 
in  effect,  the  remedy  is  by  motion.  Where,  in  foreclosure,  plaintiff 
averred  that  the  land  in  question  was  the  only  real  estate  owned  in  com- 
mon by  defendants,  instead  of  by  the  parties,  it  was  held  that  the  alle- 
gation was  only  assailable  for  uncertainty,  since,  if  the  allegation  were 
true,  the  defendants  could  not  hold  other  lands  in  common  with  the 
plaintiff.  Uoffatt  v.  McLaughlm,  13  Hun,  449. 
Compare  Simmons  v.  Fairchild,  42  Barb.  404,  where  a  count  for  the  con- 
struction of  a  will,  which  assumed  that  it  was  the  last  will  of  the  de- 
ceased, was  held  bad  for  not  alleging  that  he  was  dead.  Story  says: 
"The  rule  of  pleading,  that  every  right  is  to  be  taken  most  strongly 
against  the  pleader,  it  was  recently  decided  by  Vice  Chancellor  Wood, 
will  not  entitle  the  demurring  party  to  any  inference  to  be  drawn  from 
a  possible  stat«  of  circumstances  consistent  with  the  averments  of  the 
bill.  All  that  is  now  regarded  as  fairly  deduciblo  from  this  rule  of 
pleading  is  that  all  language  used  in  pleading  is  to  be  understood  ac- 
cording to  its  natural  import,  in  connection  and  with  reference  to  the 
subject-matter;  but  that,  in  an  eicact  equipoise,  the  construction  should 
be  against  the  pleader,  and  that  no  intendments  are  to  be  made  in  favor 
of  the  pleader's  case  which  do  not  naturally  result  from  the  facts 
stated."     Story,  Eq.  PI.  §  452a,  p.  413. 

•  Allegations  of  a  petition  the  sufficiency  of  which  is  raised  by  an  objection 
to  the  introduction  of  any  evidence  under  it  will  be  construed  liberally, 
for  the  purpose  of  sustaining  it.  Johnson  v.  Anderson^  60  Kan.  578,  57 
Pac.  513. 

A  declaration  alleging  that  during  the  lifetime  of  the  plaintiff's  wife,  since 
deceased,  the  defendant  leased  the  property  of  the  wife  from  her  and  the 
plaintiff,  and  an  action  accrued  to  plaintiff,  as  survivor  of  his  deceased 
wife,  for  damages  occasioned  by  breach  of  contract, — is  not  demurrable 
on  the  ground  that  the  plaintiff  sued  as  survivor,  when  the  demand  was 
in  right  of  his  wife,  where  the  action  was  brought  two.  years  after  the 
expiration  of  the  lease,  since  it  is  the  fair  intendment  that  she  died 
after  the  breach  of  the  contract.  If  the  words  used  in  the  pleading 
were  susceptible  of  different  meanings,  that  meaning  must  be  adopted 
which  would  sustain  the  pleading.     Pender  v.  Dicken,  27  Miss.  252. 

An  allegation  in  a  complaint  that  the  "defendant  refused  and  neglected  to 
cut  the  plaintiff's  wheat,  as  defendant  had  agreed  and  contracted,"  is 
sufficient  to  sustain  a  judgment  for  the  full  value  of  the  crop,  since  the 
word  "as,"  as  here  used,  is  equivalent  to  the  word  "which."  Kelley  v. 
Peterson,  9  Neb.  77,  2  N.  W:  346. 

If  the  language  of  a  complaint,  when  given  its  ordinary  meaning,  shows  a 
liability  of  the  defendant  to  the  plaintiff,  a  demuiTer  on  the  giound  that 
the  facts  stated  do  not  constitute  a  cause  of  action  should  be  overruled. 
Action  for  injuries  sustained  by  plaintiff  caused  by  defendant's  negli- 
gence. Rathhurn  v.  Burlington  d  U.  R.  R.  Co,  16  Neb.  441,  20  N.  W. 
390. 

In  Allen  v.  Patterson,  7  N.  Y.  476,  57  Am.  Dec.  542,  the  complaint  stated 
in  substance  that  defendant  was  indebted  to  plaintiffs  in  a  sum  for 
goods  sold  and  delivered,  "and  that  there  was  now  due  them  from  the 
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defendant"  a  specified  sum.  Under  the  liberal  construction  required 
by  the  Code,  the  term  "due"  was  considered  as  used  to  express  the  fact 
that  the  money  sought  to  be  recovered  had  become  payable,  or  the  timo 
when  it  was  promised  to  be  paid  had  elapsed.  Where  words  employed 
are  capable  of  different  meanings,  that  is  to  be  taken  which  will  support 
the  pleading.  The  court  says:  "A  maxim  in  pleading,  that  everything 
shall  be  taken  most  strongly  against  the  party  pleading  .  .  .  must 
be  received  with  some  qualification,  for  the  language  of  the  pleading  is 
to  have  a  reasonable  intendment  and  construction;  and  when  a  matter 
is  capable  of  different  meanings,  that  shall  be  taken  which  will  support 
the  declaration." 

It  will  be  presumed  on  demurrer  to  a  complaint  for  failure  to  state  a  cause 
of  action,  that  a  testator  who  devised  and  bequeathed  his  property  to 
heirs  and  next  of  kin,  in  accordance  with  the  laws  of  descent  and  dis- 
tribution, and  who,  on  the  same  day,  created  a  trust  for  the  payment  of 
his  debts  and  funeral  expenses,  the  residue  to  be  divided  equally  among 
his  children,  intended  to  include  his  three  grandchildren  among  the  ben- 
eficiaries under  the  trust,  where  it  does  not  appear  but  that  they  are  the 
descendants  of  three  of  his  children,  since,  then,  the  direction  for  equal 
distribution  of  the  trust  estate  would  be  in  consonance  with  the  will, 
and  every  intendment  must  be  indulged  that  will  tend  to  sustain  the 
complaint.     Homer  v.  Mugridge,  24  Misc.  133,  53  N.  Y.  Supp.  298. 

If  the  language  of  a  complaint  is  ambiguous,  and  an  intelligible  and  most 
natural  construction  of  the  words  shows  a  good  cause  of  action,  such 
construction  should  be  adopted  on  demurrer,  rather  than  one  which 
makes  the  complaint  an  absurdity.     Olcott  v.  Carroll,  39  N.  Y.  436. 

An  allegation  that  taxes  and  assessments  to  a  specified  amount  have  been 
levied  on  property,  a  mortgage  on  which  is  sought  to  be  foreclosed,  and 
liave  remained  unpaid  for  five  years,  and  that  more  than  six  months 
have  elapsed  since  the  greater  portion  became  due,  will  be  construed  as 
alleging  that  such  taxes  became  due  from  time  to  time  within  the  five 
years,  when  such  construction  is  required  to  support  the  pleading. 
Weher  v.  Huerstel,  11  Misc.  214,  32  N.  Y.  Supp.  1109. 

In  an  action  on  an  insurance  policy,  where  the  complaint  alleged  that  the 
defendant's  agent  had  agreed  "at  the  time  of  the  delivery  of  said  policy, 
and  thereafter,  before  the  fire,  as  hereinafter  stated,  that  said  premises 
might  be  lighted  witii  gasoline  gas,"  a  contention  on  demurrer  that  no 
agreement  with  the  agent  was  pleaded,  but  only  an  imfulfilled  promise, 
and  that  the  words  "hereinafter  stated"  referred  to  the  agreement,  not 
the  fire, — will  not  be  sustained.  The  passage  quoted  fully  stated  an 
agreement;  and  it  was  plainly  the  fire,  and  not  the  agreement,  which 
was  to  be  thereinafter  stated.  Winans  v.  Allemania  F.  Ina.  Co,  38  Wis. 
342. 

So,  in  a  doubtful  case,  where  different  constructions  can  be  given  to  a 
pleading,  it  will  not  be  considered  as  consisting  of  separate  defenses, 
which  the  pleader  has  failed  to  separately  state  and  number  as  required 
by  N.  Y.  Code  Civ.  Proc.  8  507.  Eager  v.  Brenneman,  33  App.  Div.  452, 
64  N.  Y.  Supp.  94. 

An  averment  in  a  declaration  that  defendant  managed  its  trains  with  gross 


71  BKIEF  OX  PLEADINGS ^DEMURREE. 

negligence  in  this, — ^that  a  long  rope  wa«  allowed  to  hang  beside  the 
train, — is  capable  of  a  construction  that  defendant  knowingly  allowed 
the  rope  so  to  hang;  and  such  construction  will  be  adopted  on  a  demur- 
rer to  the  declaration.  Seymour  v.  Central  Vermont  R.  Co.  69  Vt,  555, 
3S  Atl.  230. 

*  In  an  action  on  a  contract  with  a  city,  which  by  its  charter  can  only  make 

such  contract  with  the  lowest  bidder,  plaintiff  must  allege  that  he  waa 
the  lowest  bidder.  An  allegation  that  it  was  awarded  to  the  plaintiff 
"as"  the  lowest  bidder  is  not  enough,  because  the  allegation  may  be  lit- 
erally true,  and  yet  the  plaintiff  may  not  have  been  the  lowest  bidder 
in  point  of  fact.     'Sash  v.  Bt,  Paul,  8  Minn.  172,  Gil.  143. 

'  In  an  action  against  a  municipal  corporation  to  recover  damages  for  in- 
juries sustained  from  tlie  discharge  of  a  cannon  in  a  public  street  by  an 
assembly  of  disorderly  persons,  an  allegation  in  a  petition  that  the  au- 
thorities of  the  corporation  "had  negligently  and  carelessly  given  per- 
mission to  such  pei'sons  to  fire  the  cannon"  should  be  construed  with 
reference  to  the  context, — namely,  as  an  allegation  that  the  authorities 
took  no  steps  to  prevent  the  firing,  and  that  the  demurrer  to  the  x)eti- 
tion  should  therefore  be  sustained.  The  court  says:  "\Vhile  the  com- 
mon-law rule  that  pleadings  must  be  construed  most  strongly  against 
the  pleader  has  been  abrogated,  we  are  not  required  under  the  present 
system  to  construe  every  equivocal  word  or  phrase  most  strongly  in 
favor  of  the  pleader."  Robinson  v.  Greenville,  42  Ohio  St.  626,  51  Am. 
Rep.  857. 

*  A  complaint  by  a  father,  showing  that  the  negligence  of  defendant's  serv- 

ants caused  the  death  of  the  plaintiff's  child,  and  "that  plaintiff  was  and 
will  be  compelled  to  pay  $100  for  medical  attendance,  funeral  and  other 
expenses  caused  by  Uie  death  of  his  son,"  is  sufficient  on  demurrer. 
Though  no  expenses  can  be  recovered  except  such  as  are  necessary  and 
reasonable,  they  need  not  be  so  described  in  the  complaint.  The  "other 
expenses"  mentioned  could  be  ascertained  by  a  bill  of  particulars  or  mo- 
tion to  make  more  definite.     Roeder  v.  Ormshyj  13  Abb.  Pr.  335. 

See  also  chapter  iv.,  §§  5,  6,  ante,  as  to  Facts  not  Alleged,  and  §§  10,  11,  12, 
of  this  chapter,  as  to  Facts  Inferred. 

2.  Nature  or  theory  of  action. 

The  pleadings  detemiiiie  whether  an  action  is  on  contract  or  in 
tort.i 

If  the  cause  of  action  as  set  forth  is  doubtful  or  ambiguous,  every 
intendment  is  to  be  made  in  favor  of  construing  it  as  an  action  on 
contract^ 

The  court  may  construe  a  pleading  which  states  facts  making  it 
good  upon  either  of  two  theories,  as  proceeding  on  the  theory  most  ap- 
parcnc,  and  fairly  outlined  by  the  facts  stated,  and  may  require  that 
the  case  be  tried  on  one  definite  theory.^ 

*  Union  P.  R.  Co.  v.  Shook,  3  Kan.  App.  710,  44  Pac.  685. 
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That  the  court  held  that  an  action  was  a  proper  one  for  a  partnership  ac* 
counting  hetween  the  parties,  and  not  an  action  at  law,  and  directed 
that  the  pleadings  be  amended  so  as  to  authorize  and  provide  for  a 
partnership  accounting,  is  not  conclusive  as  to  the  character  of  the  ac- 
tion. Its  nature  is  to  be  determined  by  the  pleadings.  White  v.  Rode- 
mann,  44  App.  Div.  503,  CO  N.  Y.  Supp.  971. 

*McDonough  v.  Dillingham,  43  Hun,  493;  Goodtoin  v.  Griffla,  88  N.  Y.  629; 
Foote  v.  Ffoulke,  55  App.  Div.  617,  67  N.  Y.  Supp.  368. 

A  petition  charging  the  breach  of  a  parol  promise  by  defendant  bank  to 
pay  a  certain  check  thereafter  to  be  drawn  on  it,  and  that,  by  reason  of 
such  promise,  plaintiff  was  induced  to  sell  certain  cattle  and  receive 
such  check  in  payment  thereof,  whereby  plaintiff  was  damaged  in  a 
specified  sum,  sets  forth  a  cause  of  action  ex  contractu,  where  there  is 
no  allegation  of  fraud  or  deceit.  Nichols  v.  Commercial  Bank,  55  Mo. 
App.  81. 

A  complaint  alleging  an  employment  of  the  plaintiff  to  prosecute  an  action 
for  defendant,  an  agreement  between  them  that  plaintiff  should  have 
half  the  sum  collected,  a  compromise  of  the  case  by  the  defendant,  and 
the  receipt  by  him  of  the  designated  amount,  a  refusal  to  pay  plaintiff 
his  half  thereof,  and  demand  of  judgment  therefor,  with  interest, — 
states  a  cause  of  action  for  money  had  and  received,  which  is  not  neces- 
sarily turned  into  an  action  for  conversion  by  an  averment  that  the 
money  was  received  by  defendant  in  fraud  of  plaintiff's  rights,  and 
fraudulently  misappropriated.  Stafford  v.  Azhell,  0  Misc.  89,  26  N. 
Y.  Supp.  41. 

'Batman  v.  Snoddy,  132  Ind.  480,  32  N.  E.  327;  Miller  v.  Miller,  17  Ind. 
App.  605,  47  N.  E.  338  (Citing  Meacall  v.  Tully,  91  Ind.  96;  Western 
V.  Teleg.  Co.  v.  Reed,  96  Ind.  106;  First  Nat.  Bank  v.  Root,  107  Ind. 
224,  8  N.  E.  105;  Feder  v.  Field,  117  Ind.  386,  20  N.  E.  129;  Moniiett  v. 
Turpie,  132  Ind.  482,  32  N.  E.  328). 

If  a  plaintiff  intends  to  demand  a  judgment  on  different  grounds,  he  should 
state  the  facts  constituting  the  several  causes  of  action  in  separate 
counts;  and  when  the  facts  are  stated  in  a  single  count,  he  should  be 
confined  to  the  cause  of  action  which,  upon  a  fair  construction  of  the 
complaint,  he  appears  to  have  selected.  Farmers*  d  M.  Nat.  Bank  v. 
Bmtih,  23  C.  C.  A.  80,  40  U.  S.  App.  690,  77  Fed.  129. 

An  allegation  in  a  complaint  that  "the  defendants  have  wrongfully  con- 
verted the  same  to  their  own  use"  does  not  make  an  action  one  for  tort, 
where  the  demand  is  for  a  specified  amount  due  the  plaintiff  and  with- 
held by  the  defendants  in  violation  of  their  contract  for  its  collection. 
Van  Oss  v.  Sytion,  85  Wis.  661,  56  N.  W.  190  (Citing  Fifield  v.  Hiceeney, 
62  Wis.  204,  22  N.  W.  416;  Rawson  Mfg.  Co.  v.  Richards,  69  Wis.  643, 
35  N.  W.  40;  Potter  v.  Van  Norman,  73  Wis.  339,  41  N.  W.  524). 

A  petition  alleging  that  plaintiff  was  a  passenger  having  a  ticket  upon  de- 
fendant's train,  and  that  the  employees  wrongfully  and  wantonly  re- 
fused to  allow  him  to  continue  his  journey  without  paying  additional 
and  illegal  charges,  thereby  placing  him  in  an  ignominious  position  be- 
fore the  other  passengers,  states  an  action  ex  delicto,  and  not  ex  con- 
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iraciu.  Atchison,  T.  d  S,  F,  R.  Co.  v.  Long,  5  Kan.  App.  644,  47  Pac. 
993. 
Allegations  of  bailment  and  implied  contract  to  use,  care  for,  and  return  a 
chattel  in  good  condition,  in  a  declaration  charging  wilful  and  malicious 
injury  to  such  chattel,  are  recitals  by  way  of  inducement  only,  and  do 
not  aflect  the  character  of  the  action  as  one  ew  delicto*  State,  Kerr, 
Prosecutor,  v.  Oliver,  W  N.  J.  L.  154,  38  Atl.  693. 

A  complaint  alleging  that  defendant,  offering  to  sell  plaintiff  a  oertaia 
mare,  warranted  and  falsely  and  wrongfully  represented  her  to  be 
sound,  free  from  fault,  and  correct  in  every  respect,  and  that  the  plain- 
tiff purchased  in  reliance  upon  such  warranty  and  representations;  that 
the  mare  waa  unsound  and  afflicted  with  a  certain  disease  rendering  her 
practically  worthless  to  the  plaintiff;  and  that  such  facts  were  known 
to  defendant ;  and  in  consequence  the  plaintiff  was  put  to  great  expense, 
and  was  injured  and  misled  to  his  damage  in  a  designated  amount^ — 
states  an  action  for  fraud,  and  not  upon  a  contract.  Steinam  v.  Bell, 
7  Misc.  318,  27  N.  Y.  Supp.  905. 

An  action  brought  against  a  company  which  held  a  contract  authorizing  it 
to  cut  and  remove  timber  from  land,  the  complaint  In  which  alleges  the 
flooding  of  lands  by  the  maintenance  of  a  dam,  the  cutting  of  a  roa4 
through  the  tract,  and  the  felling  of  a  large  nimiber  of  small  trees,  will 
be  construed  as  founded  in  tort,  and  not  upon  a  breach  of  the  contract. 
Litchfield  v.  Norwood  Mfg.  Co.  22  App.  Div.  569,  48  N.  Y.  Supp.  490. 

A  complaint  is  in  tort,  and  not  for  mere  breach  of  contract,  where  it  al- 
leges a  contract  of  carriage  of  a  passenger  upon  a  sleeping  car,  and  an 
implication  that  defendant  would  awaken  her  before  reaching  a  trans- 
fer station  in  time  to  enable  her  to  dress  herself;  and  that  by  its  rules 
and  common  usage  it  was  its  duty  so  to  awaken  her,  and  that  its  serv- 
ants agreed  so  to  do;  but  that,  upon  reaching  such  station,  the  porter 
drew  the  curtains  apart,  informed  her  that  she  must  leave  the  train  at 
once,  refused  to  hold  the  train  to  enable  her  to  dress,  and  hustled  and 
hurried  her  to  another  car  so  that  she  fell  against  its  framework  and 
was  bruised  and  injured,  and  her  person  was  exposed  to  men  occupying 
the  other  car,  and  she  was  exposed  to  a  hard  rain,  in  consequence  of 
which  she  suffered  a  miscarriage.  McKeon  v.  Chicago,  M.  d  8t,  P.  R. 
Co.  94  Wis.  477,  35  L.  R.  A.  252,  69  N.  W.  176. 

Contract  of  employment, 

A  complaint  alleging  that  plaintiff  and  defendant  made  a  contract  for  the 
employment  of  the  former,  by  which  defendant  reserved  the  right  of 
terminating  the  employment  at  any  time  upon  the  payment  of  a  certain 
sum, — such  employment  being  for  a  specified  term;  that  plaintiff  en- 
tered  upon  the  discharge  of  his  duties  and  continued  until  a  certain 
date  within  such  term,  when  defendant  dismissed  the  plaintiff  from  his 
employ,  giving  as  a  reason  the  winding  up  of  his  business;  that  plaintilT 
demanded  such  sum,  but  was  refused, — ^states  a  cause  of  action  upon  the 
contract,  and  not  for  liquidated  damages  for  wrongful  dismissal.  Hecht 
V.  Brandus,  4  Misc.  58,  23  N.  Y.  Supp.  8U5,  1004,  Aff'g  2  Misc.  471,  21 
N.  Y.  Supp.  1034. 
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Sale, 

A  oomplaint  which  sets  out  a  cause  of  action  for  goods  sold  and  delivered, 
and  further  avers  the  execution  and  delivery  of  a  promissory  note  for 
the  amount  of  the  billi  and  the  nonpa^^ment  of  the  note  at  maturity, 
and  concludes  with  a  demand  for  judgment  for  the  amount  of  the  bill, 
interest,  and  costs,  will  be  treated  as  one  for  goods  sold  and  delivered, 
as  the  note  only  operated  to  extend  the  time  of  payment.  Smith  v.  Fer- 
guson, 33  App.  Div.  561,  53  N.  Y.  Supp.  lOCT. 

Rescission  of  sale, 

A  petition  cannot  be  construed  as  one  for  the  rescission  of  a  contract  of 
sale  of  a  bond  and  mortgage  because  of  encumbrances  upon  the  mort- 
gaged premises,  where  it  contains  no  offer  to  surrender  the  bond  and 
mortgage  for  cancelation.  Farmers*  d  M,  Nat.  Bank  v.  Smith,  23  C.  C. 
A.  80,  40  U.  S.  App.  690,  77  Fed.  129. 

Accounting, 

A  bill  alleging  that  plaintiff  is  half  owner  as  tenant  in  common  of  certain 
personal  property,  and  asking  that  it  be  sold  and  the  proceeds  divided, 
filed  by  one  who  has  purchased  an  equitable  interest  in  such  property 
from  a  member  of  a  firm  for  which  the  legal  title  is  held  by  one  of  the 
other  partners,  cannot  be  construed  as  a  bill  for  a  settlement  of  the 
partnership  afTairs  and  an  accounting.  Pratt  v.  McChuinness,  173  Mass. 
170,  63  N.  E.  380. 

Actions  affecting  real  property. 

A  complaint  in  trespass  against  a  railway  company  for  destroying  plain- 
tiff's irrigating  ditch  and  rendering  it  worthless,  thereby  flooding  his 
lands,  should  be  treated  as  a  complaint  for  a  permanent  trespass,  en- 
titling plaintiff  to  a  single  recovery  of  general  damages,  both  present 
and  prospective,  where  the  second  count  of  the  complaint  asking  for 
equitable  relief  was  dismissed  upon  a  stipulation  that  the  cause  was  to 
proceed  on  the  first  count,  for  permanent  damages,  on  the  understand- 
ing that  the  railroad  remain  permanently  as  located.  Denver,  T,  d  Ft. 
W,  R,  Co,  ▼.  Pulaski  Irrig.  Ditch  Co.  19  Ck)lo.  3G7,  35  Pac.  910. 

A  complaint  averring  the  execution  of  a  mining  lease  for  twenty  years, 
conditioned  to  be  void  if  the  enterprise  shall  be  abandoned  twelve 
months;  the  expiration  of  more  than  two  years  without  any  mining 
upon  the  lands;  and  the  abandonment  of  the  enterprise,  and  refusal  of 
the  lessees  to  release  such  lease  of  record,  and  that  the  same  remains  a 
cloud  upon  plaintiff's  title, — states  a  cause  of  action  to  quiet  title,  and 
not  an  additional  cause  of  action  to  cancel  and  forfeit  the  lease.  Wood- 
ward V.  mtohell,  140  Ind.  406,  39  N.  £.  437. 

A  petition  alleging  that  defendant  took  in  his  own  name  the  title  to  land 
in  another  state  in  trust  for  his  father,  and  accepted  the  provisions  of  a 
will  executed  by  the  latter  appointing  him  executor  and  requiring  him 
to  convey  such  land  to  designated  persons,  and  asking  that  he  be  com- 
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pel  led  to  convey, — seta  forth  an  action  to  enforce  the  trust  created  by 
the  will,  and  not  one  to  establish  title  to  land  in  another  state,  cogniz- 
able only  by  the  courts  of  that  state.  Gilliland  v.  Inabnit,  92  Iowa,  46, 
60  N.  W.  211. 

The  character  of  a  possessory  action  will  not  be  changed  to  a  petitory  one 
by  the  fact  that  plaintiff  annexes  a  deed  to  and  makes  it  a  part  of  his 
petition,  for  the  sole  purpose  of  showing  the  nature  of  the  possession, 
and  not  of  establishing  title  in  him.  Hermitage  Planting  d  Mfg.  Co.  ▼• 
Uiggaaon,  46  La.  Ann.  425,  14  So.  919. 

Actions  on  bonds. 

In  an  action  aided  by  attachment  a  cross-action  for  the  wrongful  suing  out 
of  the  attachment,  the  petition  in  which  states  that  at  the  time  of  the 
suing  of  such  writ  of  attachment  plaintiff  filed  an  attachment  bond 
binding  itself  to  pay  all  damages  sustained  by  reason  of  the  wrongful 
suing  out  of  the  attachment,  and  that  such  bond  and  wiit  are  "made  a 
part  of  the  answer  and  counterclaim,  as  though  fully  set  forth  herein," 
— is  a  statutory  action  on  the  bond,  although  the  defendant  claims  dam- 
ages in  an  amount  in  excess  of  the  penalty  of  the  bond,  under  a  belief 
that,  as  the  action  is  against  the  plaintiff  only,  and  not  the  sureties, 
the  penalty  in  the  bond  will  not  limit  his  liability.  Union  Mercantile 
Co.  V.  Chandler,  90  Iowa,  650,  57  N.  W.  595. 

The  allegation  in  a  petition  in  an  action  by  a  county  «pon  a  sheriff's  bond, 
that  the  latter  has  paid  out  all  the  money  collected  in  taxes  except 
certain  amounts  retained  by  him  as  compensation,  and  which  are  al- 
leged to  be  excessive,  is  not  an  averment  of  a  settlement  by  the  sheriff 
with  a  commissioner  appointed  by  the  county,  so  as  to  characterize  the 
action  as  one  to  surcharge  and  correct  a  settlement,  as  distinguished 
from  one  upon  a  bond  without  a  settlement.  Com.  use  of  Bourbon 
County  V.  McClurCy  20  Ky.  L.  Rep.  1568,  49  S.  W.  789,  Not  to  be  Rep. 

A  complaint  upon  an  insurance  agent's  bond,  alleging  that  the  principal 
had  received  various  sums  for  which  he  had  failed  to  account,  and  that 
upon  an  accounting  and  settlement  with  reference  thereto  a  specified 
sum  was  ascertained  and  determined  to  be  due,  which  the  principal 
promised  and  agreed  to  pay, — ^is  not  to  be  construed  as  declaring  upon 
an  accoimt  stated,  since  the  averments  in  that  respect  may  be  stricken 
out,  and  the  complaint  will  still  state  a  good  cause  of  action  upon  tho 
bond.    Bailey  v.  Wilson,  34  Or.  186,  55  Pac.  973. 

Counterclaim. 

A  pleading  by  defendant  in  replevin  brought  by  a  purchaser  at  execution 
sale  other  than  the  execution  plaintiff,  averring  that  the  levy  was  made 
on  the  property  of  defendant,  who  was  not  the  execution  defendant,  is 
not  to  be  construed  as  a  counterclaim,  but  an  answer  in  bar.  Shipman 
Coal  Min.  d  Mfg.  Co.  v.  Pfeiffer,  11  Ind.  App.  445,  39  N.  E.  291. 

Foreclosure  of  lien. 
A  complaint  alleging  that  eight  months  have  not  elapsed  since  filing  a  lo^ 
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ger's  lien,  that  such  lien  was  duly  filed  within  thirty  days  after  the 
lienor  ceased  to  perform  work  and  labor  on  the  logs,  and  that  a  specified 
sum  is  a  reasonable  attorney's  fee  for  its  foreclosure, — states  an  action 
for  foreclosure  instead  of  eloignment,  although  there  is  an  allegation 
that  defendant  has  purchased  logs  from  specified  parties  upon  which 
plaintiff  had  filed  his  lien,  within  thirty  days.  State  ex  rel.  Port 
Blakely  Mill  Co,  v.  Skagit  County  Super.  Ct.  9  Wash.  073,  38  Pac.  155. 

Certiorari, 

A  complaint  in  an  action  to  enjoin  the  county  treasurer  from  collecting  a 
tax,  upon  the  ground  that  it  is  void,  cannot  be  treated  as  an  applica- 
tion for  a  writ  of  certiorari  to  review  the  proceedings  of  the  board  of 
county  commissioners  in  levying  the  tax-  Insurance  Co.  of  N.  A.  v. 
Bonner,  24  Colo.  220,  49  Pac.  306. 

Conspiracy. 

An  allegation  in  a  complaint  in  an  action  by  stockholders  of  a  corporation 
to  set  aside  a  fraudulent  sale  of  property  to  the  corporation  by  its  pres- 
ident, at  a  grossly  excessive  value,  of  a  conspiracy  to  defraud  the  corpo- 
ration thereby,  does  not  render  the  action  one  for  conspiracy.  Oerry  v. 
Bisniarek  Bank,  19  Mont.  191,  47  Pac.  810. 

A  declaration  charging  that  defendant  city  officials  conspired  together  to 
prevent  the  plaintiff  from  erecting  a  block  of  houses,  and  unlawfully 
required  him  to  obtain  a  license,  which  was  vetoed,  and  thereafter 
threatened  him  with  great  loss  if  he  continued  the  work,  which  made  it 
impossible  for  him  to  erect  the  building,  whereby  he  suffered  damage, 
— seeks  a  recovery  for  the  deceit  and  threats,  and  not  for  the  conspiracy. 
Sawe  v.  Burlington,  70  Vt.  449,  41  Atl.  438  (Citing  Bulkley  v.  Storer, 
2  Day,  531;  Hutchitis  v.  Hutchins,  7  Hill,  107). 

Conversion. 

A  complaint  alleging  that  plaintiff,  in  reliance  upon  the  representations  of 
one  of  the  defendants  that  he  could  and  would  sell  plaintiff's  saloon  and 
stock  for  a  siun  in  excess  of  plaintiff's  debts,  and  would  return  the  ex- 
cess to  plaintiff,  executed  a  bill  of  sale,  as  he  supposed  to  such  defend- 
ant, who  procured  the  name  of  the  other  defendant  and  a  consideration 
to  be  inserted  therein  without  olaintiff's  knowledge;  that  the  latter  de- 
fendant acted  merely  as  the  tool  of  the  former  to  enable  him  to  obtain 
the  property  for  his  own  sole  use  and  benefit,  and  the  consideration  re- 
cited was  never  received  by  plaintiff;  and  that  the  former  defendant 
received  the  saloon  and  stock,  which  was  of  a  specified  vahie,  from 
plaintiff,  and  continued  to  claim  and  exorcise  acts  of  ownership  over  it, 
— states  a  cause  of  action  for  conversion,  and  not  to  enforce  a  trust. 
Foowe  v.  Kreling,  93  Cal.  130,  28  Puc.  1042. 

Fraud. 
A  petition  cannot  be  construed  as  one  for  fraud  and  deceit  in  the  sale  of  a 
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bocid  and  mortgage,  where  it  contains  no  allegation  that  defendant,  for 
the  purpose  of  effecting  tlie  sale,  falsely  represented  the  title  to  be  free 
from  encumbrances,  knowing  the  representation  to  be  untrue,  although 
the  premises  were  in  fact  encumbered.  Farmers'  d  M.  Kat.  Bank  v. 
Smith,  23  C.  C.  A.  80,  40  U.  S.  App.  690,  77  Fed.  129. 

A  cou-plaint  in  an  action  on  a  judgment,  alleging  that  the  verdict  in  the 
for72ier  action  was  rendered  for  damages  sustained  by  plaintiff  by  reason 
of  the  "fraud  and  deceit  of  defendant  alleged  in  the  complaint,"  does 
not  state  a  cause  of  action  for  fraud  and  deceit  unless  the  complaint  in 
the  former  action  alleged  fraud  and  deceit.  Thomas  v.  Snyder,  77  Hun, 
3C5,  28  N.  Y.  Supp.  877. 

Quant ttm  meruit. 

A  petition  setting  out  a  contract  of  employment  in  scaling  a  large  number 
of  lots  for  defendant,  and  showing  that  ser\uces  were  lenc^ered  and  mon- 
eys expended  by  plaintiff  in  executing  it,  and  averring  that  defendant 
wrongfully  discharged  plaintiff,  and  stating  the  value  of  his  services 
and  the  moneys  expended,  and  praying  judgment  therefor  less  the 
amount  received, — is  a  petition  on  a  quantum  meruit,  and  not  for  dam- 
ages for  breach  of  contract.  Glover  v.  Henderson,  120  Mo.  307,  25  S. 
W    175. 

An  allegation  in  a  complaint  that  the  defendants  agreed  to  pay  a  fair  and 
reasonable  price  for  timber  which  was  the  subject  of  a  contract  between 
the  defendants  and  the  plaintiff,  rescinded  by  defendants  because  made 
by  one  represented  to  be  acting  in  his  own  behalf  and  not  for  an  undis- 
closed principal,  does  not  render  the  action  one  upon  an  express  contract 
of  sale,  where  the  other  allegations  are  appropriate  only  to  one  upon  a 
quantum  meruit,     Lansburgh  v.  Walsh,  12  Misc.  124,  33  N.  Y.  Supp.  45. 

Money  had  and  received. 

The  allegation  in  a  complaint  that  defendants  retained  money  paid  to  them 
by  plaintiff,  without  right,  because  plaintiff  was  not  indebted  to  them, 
makes  the  action  substantially  for  money  liad  and  received,  although 
there  is  a  prior  allegation  that  the  money  claimed  was  originally  paid 
by  mistake.     Dieckerhoff  v.  Alder,  12  Misc.  445,  33  N.  Y.  Supp.  698. 

Demand  for  judgment. 

The  conclusion  of  a  cross-complaint  with  a  demand  of  judgment  for  a  cer- 
tain sum  does  not  change  it  from  one  for  an  accounting  into  one  for 
money  due.  Miller  v.  Rapp,  135  Ind.  614,  34  N".  E.  981,  Rehearing  De- 
nied in  135  Ind.  620,  35  N.  E.  693. 

The  complaint  in  an  action  for  the  dissolution  of  a  partnership  is  not  ren- 
dered a  complaint  for  a  mere  demand  for  money  due,  by  a  demand  for 
a  money  judgment.     Adams  v.  Sheualter,  139  Ind.  178,  38  N.  E.  607. 

Prayer  for  relief. 

The  prayer  lor  relief  contained  in  a  complaint  may  properly  be  considered 
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fn  determining  whether  the  action  is  one  at  law  or  in  equity,  although 
not  coritrollinc:  upon  that  question.  Rogers  v.  Rogers,  75  Hun,  133,  27 
N.  Y.  Supp.  276. 

A  bill  containing  a  prayer  for  an  account,  in  order  that  a  final  settlement 
of  the  estate  involved  may  be  mode,  and  the  orators  receive  whatever 
they  may  be  entitled  to  of  the  same,  is  one  for  a  termination  of  the 
trust,  settlement,  and  distribution,  and  not  merely  a  bill  for  account 
only  as  a  basis  of  future  settlement.  Myers  v.  Bryson^  158  Pa.  246,  27 
Atl.  986. 

A  pleading  in  equity  will  be  construed  by  the  facts  it  states,  and  not  by  its 
prayer  for  relief.  McGuffey  v.  McClain,  130  Ind.  327,  30  N.  E.  290 
(Citing  Houck  v.  Graham,  106  Ind.  195,  55  Am.  Rep.  727,  6  N.  E.  594; 
Anderson  v.  Acfcerwiaw,  88  Ind.  481;  Carver  v.  Carver,  97  Ind.  497; 
Lovely  v.  Speisshoffer,  85  Ind.  454;  Strihling  v.  Brougher,  79  Ind.  328; 
Buprenie  Sitting,  0.  of  I.  H.  v.  Baker,  134  Ind.  293,  20  L.  R.  A.  210,  33 
N.  E.  1128). 

The  nature  of  an  action  is  determined,  under  the  Nebraska  system  of  plead- 
ing, from  the  character  of  the  facta  alleged,  instead  of  by  the  prayer  for 
relief.  Stephens  v.  Harding,  48  Neb.  659,  67  N.  W.  746  (Citing  Stem- 
herger  v.  McOovern,  56  N.  Y.  12;  Missouri  Valley  Land  Co,  v.  Bushnell, 
11  Neb.  192,  8  N.  W.  389). 

3.  Common  usages  of  speecli. 

Language  used  in  pleading  must  be  interpreted  with  reference  to 
the  subject-matter  to  which  it  is  applied. 

Language  which,  literally  understood,  is  inappropriate,  may  be 
aided  by  reading  it  in  the  sense  in  which  it  is  used  in  common  speech.^ 

The  innuendo  in  a  complaint  in  an  action  for  slander  cannot  extend 
the  meaning  of  the  words  alleged  beyond  tlieir  natural  import.* 

'A  declaration  on  a  promissory  note  containing  the  words  "use  till  paid" 
need  not  aver  the  meaning  of  the  words,  the  obvious  meaning  being  "in* 
terest  till  paid.''    M'Clellan  v.  Morris,  Kirby,  145. 

An  allegation  in  an  action  for  damages  that  the  owner  and  master  of  a 
vessel  gave  defendant  notice  that  "he  desired  to  be  discharged,"  but  "de- 
fendant neglected  and  refused  to  discharge  the  plaintiff,"  is  a  sufficient 
allegation  as  to  discharging  the  vessel  or  cargo.  Murray  v.  Worcester 
Coal  Co.  51  Conn.  103. 

Describing  the  instrument  sued  on  as  an  "indenture"  is  a  sufficient  showing 
that  it  was  under  seal,  to  maintain  an  action  of  covenant.  Wineman 
V.  Hughson,  44  111.  App.  22. 

In  an  action  upon  a  judgment  an  allegation  that  the  said  judgment  re- 
mains valid  and  in  full  force  is  equivalent  to  an  allegation  that  the 
judgment  is  unpaid.     Wise  v.  Loring,  54  Mo.  App.  258. 

An  averment  in  a  complaint  that  the  plaintiff  "made  and  executed"  a  deed 

includes  all  acts  essential  to  the  completion  of  the  title;  and  a  specific 
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averment  of  delivery  is  not  necessary.    BrotDn  v.  Wesierfield,  47  Neb. 
390,  66  N.  W.  439. 

An  allegation  in  a  complaint  in  an  action  on  a  bond  that  defendants 
'*made*'  the  bond  is  equivalent  to  an  allegation  that  they  executed  it. 
Eazelet  v.  Holt  County,  51  Neb.  716,  71  N.  W.  717. 

The  term  "whiskey"  means  an  intoxicating  liquor,  and  its  into3cicatin<:; 
quality  need  not  be  alleged  in  a  petition  to  recover  a  penalty  for  breach 
of  a  liquor  dealer's  statutory  bond  by  selling  liquor  to  a  student  of  an 
institution.  Daniels  v.  Grayson  College,  20  Tex.  Civ.  App.  562,  50  S. 
W.  205. 

A  pleading  should  be  taken  in  its  plain  and  ordinary  meaning,  giving  such 
an  interpretation  to  it  as  fairly  appears  to  have  been  intended.  Men- 
denhall  v.  Leivy,  45  Mo.  App.  20. 

•  Craig  v.  Pyles,  18  Ky.  L.  Rep.  1043,  39  S.  W.  33. 

Words  alleged  to  be  libelous  cannot,  on  a  demurrer  to  the  declaration  in 
an  action  for  libel,  be  pronounced  actionable  by  the  court,  unless  they 
can  be  interpreted  as  such  with  at  least  reasonable  certainty.  Thomp- 
son V.  Lewision  Daily  Sun  Pub.  Co.  91  Me.  203,  39  Atl.  556. 

Innuendoes  in  a  complaint  for  libel  cannot  enlarge  the  natural  meaning  of 
the  libelous  words  nor  introduce  new  matter,  although  they  are  neces- 
sary to  enable  the  court  to  possess  itself  of  circumstances  surrounding 
the  case,  and  to  construe  the  pleadings  in  view  thereof.  Battershy  v. 
Collier,  34  App.  Div.  347,  54  N.  Y.  Supp.  363. 

The  construction  given  by  an  innuendo  to  alleged  slanderous  words  is  bind- 
ing upon  the  plaintiff  in  an  action  for  slander,  although  it  destroys  his 
cause  of  action,  and  the  words  are  susceptible  of  an  actionable  construc- 
tion.    Mitchell  V.  Sharon,  51  Fed.  424. 

4.  The  whole  of  what  is  demurred  to,  considered. 

On  demurrer,  pleadings  are  to  be  judged  by  their  general  scope  and 
tenor,  and  not  by  detached  and  isolated  statements  thrown  into  them.* 

In  applying  this  principle,  allegations  which  are  improper  and  un- 
necessary may  nevertheless  be  considered  in  the  pleader's  favor,  for 
tlie  purpose  of  ascertaining  the  reasonable  intendment  of  his  pleading, 
when  attacked  on  demurrer.^ 

^Action  for  negligence  in  gradin/;  and  overflowing  plaintiff*s  premises. 
Negligence  held  admitted,  as  distinguished  from  error  of  judgment  in 
plan,  notwithstanding  some  fugitive  denials.  North  Vernon  v.  Voegler, 
103  Ind.  314,  2  N.  E.  821,  823  (Citing  Xeidefer  v.  Chastain,  71  Ind.  303, 
36  Am.  Rep.  198;  Western  U,  Teleg,  Co,  v.  Reed,  96  Ind.  195,  198). 

In  a  complaint  against  a  railroad  company  alleging  that  the  company  neg- 
ligently permitted  combustible  matter  to  accumulate  on  its  right  of 
way,  and  that  it  took  fire  from  the  sparks  of  a  passing  engine,  an  aver- 
ment "that  the  fire,  caused  and  caught,  as  aforesaid,  through  the  care- 
lessness and  negligence  of  said  defendant,  was  permitted  to  and  did 
spread"  upon  plaintitf's  land,  and  destroyed  his  property,  will  be  con- 
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Btrued  as  referring  to  the  negligent  spread  of  the  fire,  and  not  to  the 
manner  in  which  it  was  caused,  where  such  intendment  is  required  by 
a  consideration  of  the  complaint  as  an  entirety.  Chicago  di  E,  R,  Co. 
T.  House,  10  Ind.  App.  134,  37  N.  E.  731. 

The  phrase  "legal  proceedings''  in  the  averment  in  a  bill  that  the  contract 
declared  on  was  made  in  consideration  that  the  orator  should  intercede 
with  a  third  person  to  dissuade  him  from  instituting  ''legal  proceed- 
ings" against  the  defendant,  "based  upon  the  aforementioned  criminal 
relations"  between  his  wife  and  the  defendant,  includes  a  criminal  pros- 
ecution, where  the  allegation  immediately  preceding  was  to  the  effect 
that  such  third  person  had  threatened  to  subject  defendant  to  a  crim- 
inal prosecution  on  account  of  such  relation,  and  that  the  defendant  be- 
sought the  orator's  services  to  save  the  exposure,  punishment,  and  scan- 
dal which  would  be  incident  thereto.  Mack  v.  Campeau,  69  Vt.  558,  38 
Atl.  149. 

A  complaint  in  an  action  to  foreclose  a  mortgage,  alleging  that  a  specified 
defendant  claims  some  interest  or  title  to  the  land  "inconsistent"  with 
the  rights  of  the  plnintiff,  and  that  plaintiff's  lien  is  "prior"  to  any  lien 
of  such  defendant,  will  be  held  to  allege  simply  that  defendant's  inter- 
est, whatever  it  is,  i;^  subordinate  to  that  of  plaintiff,  when  such  con- 
struction is  required  by  a  reference  to  all  the  allegations  in  respect  to 
the  defendant.     Kizrr  v.  Caufield,  17  Wash.  417,  49  Pac.  1064. 

•Under  the  Code,  says  Turner,  J.,  in  Chambers  v.  Hoover,  3  Wash.  Terr. 
107,  13  Pac.  406,  "a  suitor  is  no  longer  to  be  turned  out  of  court,  if,  by 
making  all  reasonable  intendments  in  his  favor,  enough  can  be  seized 
hold  of  in  his  pleadings  to  show  that  he  has  rights  which  ought  to  be 
enforced.  He  may  be  required  on  motion  to  conform  his  statement  to 
the  rules  of  good  pleading,  and,  if  he  refu^ses,  may  be  turned  out  of 
court;  but  as  against  a  demurrer,  the  office  of  which  is  to  raise  a  sub- 
stantial issue  on  the  law  of  the  case,  and  not  on  the  law  of  practice  and 
pleading,  evidentiary  facts,  and  even  inferences  from  averments  amount- 
ing to  mere  conclusions  of  law,  will  be  considered  in  his  favor."  This 
was  an  action  for  forcible  entry  and  detainer,  in  which  the  complaint, 
showing  that  plaintiff,  by  a  written  instnmient  in  writing,  not  wit- 
nessed or  acknowledged,  leased  the  premises  to  defendant  for  at  least 
one  year,  and  probably  longer;  that  the  plaintiff  had  the  option  of  ter- 
minating the  tenancy  at  the  end  of  one  year  by  giving  one  month's  no- 
tice; that  such  notice  was  given,  but  the  defendant  refused  to  vacate, 
— was  held  sufficient  on  demurrer,  although  vague  and  indefinite,  since 
it  appears  the  defendant  wiongfully  withheld  the  land  even  if  the  lease 
was  for  more  than  one  year,  and  therefore  void  because  not  witnessed 
and  acknowledged,  as  the  notice  given  was  sufficient  to  terminate  a  ten- 
ancy at  will. 

5.  Inconsistency. 

When  a  pleading  is  otherwise  sufficient,  an  inconsistency  between 
allegations  is  not  fatal,  if  it  can  be  hannonized  by  construing  one  of 
thom  in  the  sense  in  which  the  pleader  must  be  understood  to  have 
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used  it,  supposing  him  to  have  intended  his  pleading  to  be  consistent 
with  itself.^ 

^Stevens  v.  Oihson,  69  Vt.  142,  37  Atl.  244;  Rex  v.  Stevens,  5  East,  244; 
Brady  v.  McCosker,  1  N.  Y.  214. 

In  Royce  v.  Maloney,  68  Vt.  437,  6  Atl.  395,  it  was  held  that  the  pronoun 
"which'*  was  to  be  referred  to  the  antecedent  that  made  the  aUegp&tion 
effective,  and  that  a  statement  of  it  might  be  understood  to  apply  to  all 
of  several  events  alleged  in  connection. 

But  see  Felix  v.  Walker,  60  Kan.  467,  57  Pac.  128,  which  holds  that  where 
there  are  inconsistent  allegations  in  a  pleading,  the  party  making  them 
is  bound  by  those  most  unfavorable  to  him  (Citing  Bierer  v.  Frctz,  32 
Kan.  330,  4  Pac.  284). 

That  lands  are  described  in  the  complaint  in  an  action  to  recover  pos- 
session of  them  as  in  a  wrong  governments!  subdivision  is  immaterial 
if  there  is  also  a  particular  description  of  them  which  is  correct.  Car- 
ter V.  Chevalier,  IDS  Ala.  563,  19  So.  798. 

The  word  'defendant,"  in  a  cross-complaint,  will  be  construed  as  referring 
to  the  defendant  in  the  main  action,  and  not  in  the  cross-complaint, 
where  that  was  evidently  what  the  pleader  intended  and  all  the  allega- 
tions will  be  reconciled  thereby.  Warhritton  v.  Demorett,  129  Ind.  349, 
28  N.  E.  613,  27  N.  E.  730. 

An  averment  that  an  entire  transaction  was  between  complainant  and  de- 
fendant's husband,  acting  for  himself  and  defendant,  except  that  the  lat- 
ter executed  the  papers  after  they  were  prepared,  plainly  n^atives  any 
agency  in  him  in  tlie  final  execution  of  the  papers  which  will  authorize 
him  to  make  subsequent  alterations.  Foote  v.  Hamhrick,  70  Miss.  157, 
11  So.  567. 

An  averment  in  a  petition,  evidently  to  negative  contributory  negligence, 
that,  notwithstanding  that  a  hole  in  a  street  was  a  nuisance  and  a 
source  of  danger  to  the  traveling  public,  the  same,  under  ordinary  cir- 
cumstances  and  by  the  exercise  of  ordinary  care,  could  be  passed  witli 
safety,  does  not  defeat  the  effect  of  the  express  averment  of  negligence 
on  the  part  of  the  city  in  leaving  the  hole.  Vogelgesang  v.  St.  Louis, 
139  Mo.  127,  40  S.  W.  053. 

A  statement  in  an  affidavit  for  an  attachment  that  the  debt  was  not  due 
will  not  control  the  nature  of  the  action  as  shown  by  the  statements  of 
the  complaint,  which  show  that  the  debt  was  due  and  that  the  action 
wa.s  brought  on  that  theory.    Auliman  v.  Daggs,  50  Mo.  App.  280. 

An  averment  in  a  bill  that  defendant  filed  an  account  in  a  suit  before  a 
magistrate  showing  an  indebtedness  to  complainant  in  a  certain  sum 
will  not  be  deemed  to  contradict  a  prior  averment  of  a  larger  indebted- 
ness so  as  to  prevent  any  recovery,  it  appearing  that  the  amount  re- 
ferred to  in  the  foimer  averment  has  been  fully  paid,  where  the  bill, 
considered  as  a  whole,  indicates  a  contrary'  intention  on  the  part  of  the 
pleader.      Royal  v.  Thompson  (Tenn.  Ch.  App.)  46  S.  W.  1U22. 

An  averment  by  defendant  in  an  action  of  trespass  to  try  title,  that  the  only 
portions  of  the  lots  in  question  owned  or  claimed  by  him  lie  south- 
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wardly  of  the  true  diviaional  line  between  two  leagues,  is  not  a  dis- 
claimer of  a  portion  of  the  same  lying  northwardly  thereof,  so  as  to 
prevent  him  from  setting  up  a  title  by  adverse  possession,  where  it  is 
his  contention  that  the  true  line  lies  far  enough  north  to  include  such 
portion  within  the  league  of  which  his  land  is  a  part.  Bamett  v.  Tern- 
pieman  (Tex.  Oiv.  App.)  31  S.  W.  78. 

The  averments  in  a  complaint  against  indoi'sers  of  a  promissory  not^,  of  an 
indorsement  waiving  demand  and  notice  of  nonpayment,  and  of  a 
waiver  by  the  subsequent  conduct  of  the  parties,  are  not  necessarily  in- 
consistent.    Loveday  v.  Anderson,  18  Wash.  322,  51  Fae.  463. 

But  a  distinct  charge  in  one  count  of  a  complaint  is  not  to  be  overthrown 
by  mere  inferences  from  matters  alleged  in  other  counts.  Veatch  v. 
American  Loan  d  T.  Co,  28  C.  C.  A.  384,  &5  U.  S.  App.  191,  84  Fed.  274. 

6.  Alternative  or  equivocal  allegation. 

An  allegation  in  the  alternative,  or  fairly  susceptible  of  either  of 
tyo  distinct  meanings^  is  not  bad  on  demuri'er,  if  it  be  sufficient  in 
each  aspect* 

But  the  uncertainty  is  tx>  be  taken  most  strongly  against  the  plead- 
er, and  his  case  is  not  stronger  than  its  weakest  aspect;  and  if,  so  un- 
derstood, it  is  insufficient,  it  is  demurrable.*  --'•»i 

A  complaint  must  be  construed  upon  the  theory  which  is  most  ap- 
parent and  clearly  outlined.^ 

In  a  suit  to  enforce  a  claim  evidenced  by  a  writing,  if  the  latter  is 
uncertain  it  will  be  interpreted  in  view  of  the  aveiments  in  the  plead- 
iDg.* 

^  Marie  v.  Garrison,  83  N.  Y.  14,  Reversing  13  Jones  &  S.  157  (allegation 
that  plaintiffs  hold  certain  stock,  either  in  their  own  right  or  in  trust). 

It  may  often  he  otherwise,  where  the  alternative  is  in  the  charge  against 
defendant  and  the  frame  of  the  allegation  is  such  that  it  cannot  be 
justly  said  that  the  complaint  states  the  facts  constituting  the  intended 
cause  of  action. 

*A  pleading  wiU  be  construed  most  strongly  against  the  pleader.  Clark  v. 
Hancliett,  40  111.  App.  212  ^  Martin  v.  Sexton,  72  111.  App.  395;  Frew  v. 
Richardson,  97  111.  App.  18;  Caylor  v.  Caylor,  22  Ind.  App.  666,  52 
K.  E.  465;  McKay  v.  McKenna,  173  Pa.  581,  34  Atl.  286. 

The  rule  is  elementary  that  pleadings  must  be  construed  most  strongly 
against  the  pleader.  If  the  pleading  admits  of  two  constructions,  that 
construction  will  be  adopted  which  is  least  favorable  to  the  pleader. 
Western  Assur.  Co.  v.  McOlathcry,  115  Ala.  213,  22  So.  104. 

Doubtful  language  in  a  pleading  will,  on  demurrer,  be  construed  against 
the  pleader,  on  the  ground  that,  as  he  himself  selects  the  language,  he 
should  make  his  meaning  clear.  Beadle  v.  Kansas  City,  Ft.  8.  d  M.  R. 
Co.  48  Kan,  379,  29  Pac.  690   (Citing  Draper  v.  Coicles,  27  Kan.  484). 

A  complainant  in  a  bill  in  equity  cannot  take  advantage  of  ambiguous  aver 
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ments  in  his  bill,  but  such  averments  are  to  be  taken  most  strongly 
against  himself.  Toicnsend  v.  Vanderwerken  (D.  C.)  19  Wash.  L. 
Kep.  834. 

Allegation  that  underwriters  "paid  or  agreed  to  pay,"  not  an  allegation  of 
payment.  Jessel,  M.  R.,  said:  The  pleading  being  in  the  alternative, 
the  other  side  was  entitled  to  inteq^ret  it  most  strongly  against  the 
pleader.  The  Sir  Charles  Napier,  L.  R.  6  Prob.  Div.  73,  28  Week.  Rep. 
718. 

The  general  rule  of  construction  is  that  if  a  plea  has  on  the  face  of  it  twT> 
intendments,  it  shall  be  taken  most  strongly  against  the  party  offering 
it.  United  States  v.  Linn,  1  How.  104,  11  L.  ed.  64.  To  a  declaration 
on  a  sealed  instiument  a  plea  was  interposed  that,  after  the  instrument 
had  been  signed,  it  had  been  altered,  without  the  defendant's  consent, 
by  affixing  seals  to  the  signatures.  It  was  held  on  demurrer  that  the 
plea,  not  alleging  by  whom  the  seals  were  affixed,  was  left  open  to  two 
intendments,— either  that  it  was  affixed  by  plaintitT,  or  a  stranger;  in 
the  first  case  the  deed  was  void,  in  the  latter  not;  and  under  the  rule 
stated  the  latter  must  be  regarded  as  intended.  Judgment  reversed, 
because  declaration  was  insufficient. 

A  bill  by  an  assignee  of  a  bankrupt  corporation  to  charge  shareholders 
alleged  that  there  were  three  classes  of  shares  fraudulently  issued,  but 
did  not  specify  in  which  defendants'  were.  It  was  held  that  they  were 
entitled  to  assume  that  theirs  were  of  the  class  least  open  to  objection. 
Foreman  v.  Bigelou:,  4  Cliff.  508,  Fed.  Cas.  No.  4,934. 

A  plea  not  denying  receipt  and  full  enjoyment  of  the  consideration,  but  de- 
signed  to  defeat  an  obligation  to  repay  money  loaned,  because  the  cor- 
poration making  it  exceeded  its  powers,  or  contravened  a  statute,  will 
be  strictly  construed  and  the  contract  upheld,  unless  the  illegality  is 
shown  by  such  unequivocal  and  complete  averments  as  to  exclude  any 
reasonable  intendment  to  the  contrary.  Oorrell  v.  Home  L.  Ins.  Co, 
11  C.  C.  A.  240,  24  U.  8.  App.  188,  63  Fed.  371. 

An  allegation  upon  information  and  belief  that  a  transfer  of  a  note  by  a 
bank  to  its  cashier  was  for  the  purposes  of  collection  seems  purposely 
vague,  and  should  be  construed  against  the  pleader,  and  not  as  an  aver> 
ment  of  the  fact.     Seeher  v.  Commercial  Nat,  Batik,  77  Fed.  957. 

A  general  allegation  repugnant  to  specific  allegations,  which  would  defeat 
a  bill,  vrill  be  rejected,  in  considering  its  equity,  under  the  rule  that  the 
averments  shall  be  taken  most  strongly  against  the  pleader.  Strick- 
land  V.  Gay,  104  Ala.  375,  16  So.  77. 

A  complaint  which  chai-ges  negligence  in  the  alternative  must  be  taken 
most  strongly  against  the  pleader.  Woodward  Iron  Co.  v.  Cook,  124 
Ala.  349,  27  So.  455. 

All  ambiguities  and  uncertainties  found  in  a  pleading  will  be  construed 
against  the  pleader.     Molntyre  v.  Hauser,  131  Cal.  11,  63  Pac.  69. 

Plaintiff  in  an  action  for  relief  from  the  ultra  vires  and  fraudulent  acts  of 
corporations  in  which  he  claims  to  be  a  stockholder  by  virtue  of  a  cer- 
tificate issued  to  him  by  a  trustee  in  exchange  for  a  certificate  of  stock 
in  one  of  the  corporations  will  be  presumed  to  have  been  owner  of  the 
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latter  certificate  at  the  time  of  such  ultra  vires  and  fraudulent  acts, 
and  to  have  participated  therein,  where  his  bill  does  not  negative 
ownership  at  that  time,  and  merely  alleges  that  he  acquired  the  certifi- 
cate without  knowledge  that  the  same  was  tainted  with  any  conspiracy 
or  cfMnbination.  Levin  y.  Chicago  Gaslight  d  Coke  Co,  64  111.  App. 
3S3. 

In  State  em  rel,  MacKerude  v.  Casteel,  110  Ind.  174,  11  N.  E.  219,  226, 
Elliott,  Ch.  J.,  says:  "Construction  of  doubtful  or  uncertain  allega- 
tions in  a  pleading,  which  enables  a  party  by  thus  pleading  to  throw 
upon  his  adversary  the  hazard  of  correctly  interpreting  their  meaning, 
ia  no  more  allowable  now  than  formerly/'  (Citing  Clark  v.  Dillon,  97 
N.  Y.  370;  Bates  v.  liosekranSy  23  How.  Pr.  98.)  Moores  v.  Lehman, 
20  Jones  &  S.  283;  Slocum  v.  Clark,  2  Hill,  475  (equivocal  plea,  at 
common  law). 

A  complaint  for  damages  for  fraudulent  misrepresentations  Inducing  the 
purchase  of  corporate  stock  wiU  be  construed  to  charge  a  purchase  from 
the  corporation  rather  than  from  the  defendant,  notwithstanding  an 
averment  that  plaintiff  purchaaed  the  stock  from  the  defendant  and 
paid  him  therefor,  where  it  avers  that  the  stock  was  issued  directly  to 
the  plaintiff  by  the  corporation,  and  there  are  many  other  averments 
showing  that  the  stock  was  taken  by  way  of  original  issue,  rather  than 
by  purchase  from  defendant.  Heintz  v.  Mueller,  19  Ind.  App.  240,  41) 
N.  E.  293. 

A  complaint  complaining  of  the  obstruction  of  a  ditch  known  as  the  "Hol- 
loway  Ditch*'  will,  construing  the  language  most  strongly  against  the 
pleader,  be  deemed,  to  refer  to  an  artificial  ditch,  and  not  a  natural 
watercourse,  in  the  absence  of  anv  averment  that  it  is  a  natural  water- 
course,  or  of  facts  showing  it  to  be  such.  Cleveland,  C,  C,  d  8t.  L,  R. 
Co,  v.  Euddleston,  21  Ind.  App.  621,  52  N.  £.  1008. 

Under  the  rule  that  a  pleading  must  be  most  strongly  construed  against 
the  pleader,  a  demurrer  is  properly  sustained  to  a  pleading  from  which 
it  is  difficult  to  ascertain  whether  the  plaintiff  seeks  to' recover  because 
the  defendants  had  wrongfully  caused  the  property  mentioned  in  the 
petition  to  be  placed  in  the  hands  of  a  receiver,  or  whether  the  claim  is 
for  damages  on  account  of  an  injunction  wrongfully  obtained.  Friend 
V.  Allen,  21  Ky.  L.  Rep.  1765,  56  S.  W.  418. 

As  pleadings  must  be  construed  most  strongly  against  the  pleader,  the 
averment  of  defendant's  answer  in  an  action  to  enforce  a  purchase- 
money  lien,  that  "there  was  a  telephone  line  along  and  into  the  house, 
and  a  telephone  box  in  and  affixed  to  the  house  for  the  use  of  its  resi- 
dents," and  that  plaintiff  removed  said  telephone  box  after  he  conveyed 
the  prof>erty  to  defendant,  without  her  consent,  does  not  raise  the  ques- 
tion whether  the  telephone  line  and  box  were  fi.\:tures,  and  passed  under 
the  deed,  as  it  is  not  sufficiently  alleged  that  the  telephone  line  ran  into 
a  house  which  was  on  the  land  embraced  in  the  deed,  or  that  the  tele- 
phone box  was  attached  to  the  house.  Mays  v.  Carman,  23  Ky.  L.  Rep. 
221G,  66  S.  W.  1019. 

Until  judgment,  a  pleading  will  be  taken  most  strongly  against  the  pleader; 


88  BRIEF  ON  PLEADINGS — DEMUBSES. 

and  unknown,  unrecited  facts  will  not  be  assumed  in  his  favor.    Hughes 
v.  Murdoch,  45  La.  Ann.  035,  13  So.  182. 

But  respondents  to  a  bill,  uncertain  or  sounding  double  as  to  whether  it  is 
for  specific  performance  of  a  contract,  or  for  infringement  of  a  patent, 
are  entitled  to  elect  the  construction  to  be  put  upon  it.  American  Box 
Mach,  Co.  V.  Crosnia/n,  60  Off.  Gaz.  1750. 

'Dull  V.  Cleveland,  C.  C.  d  8i.  L.  R.  Co,  21  Ind.  App.  571,  52  N.  E.  1013 
(Citing  Pittshurgh,  C.  C,  d  St.  L.  R.  Co.  t.  Sullican,  141  Ind.  83,  27 
L.  R.  A.  840,  40  N.  E.  138;  Jones  v.  Cullcn,  142  Ind.  335,  40  N.  E.  124; 
Cleveland,  C.  C.  d  Si.  L.  R.  Co,  v.  Dugan,  18  Ind.  App.  435,  48  N.  E. 
238. 

*  Chattanooga  "Xat.  Bank  v.  Rome  Iron  Co.  102  Fed.  756. 

Where  a  petition  alleges  a  contract,  and  that  the  plaintiff  has  performed 
his  part  thereof,  the  latter  allegation  does  not  render  the  petition  defec- 
tive for  uncertainty,  since  it  is  to  be  construed  as  having  reference  to 
the  contract  alleged  in  the  petition.  Block  v.  Standard  Distilling  d 
Distributing  Co.  10  Ohio  S.  &  C.  P.  Dec.  409. 

7.  Description  as  an  allegation. 

Matter  introduced  in  a  pleading,  merely  as  descriptive  or  designa- 
tory,  with  nothing  to  indicate  the  time  at  which  it  was  applicable,  is 
constiTied  as  relating  only  to  the  time  of  making  the  pleading,  and 
docs  not  avail  as  a  distinct  allegation,  where  its  truth  or  applicability 
at  a  time  before  suit  brought  is  material.^ 

But  a  descriptive  statement,  connected  in  point  of  time  with  a  fact 
well  pleaded,  is  a  sufficient  allegation.* 

^  That  parties  are  mentioned  as  "E.  W.,  husband  of  said  W,"  is  not  an  alle- 
gation of  the  existence  of  marriage  before  suit,  even  though  there  was 
an  allegation  that  defendant  made  and  delivered  the  note  sued  on  to 
the  said  plaintiff,  Mary  Wright;  for  her  name  might  have  been  Wright 
before  marriage.      Wright  v.  Burroughs,  81  Vt.  390,  18  Atl.  311. 

Under  the  new  procedure,  the  question  ought  rather  to  be,  whether  the 
defendant  could  have  been  misled  by  the  indeiiniteness.  But  in  Stringer 
T.  Davis,  30  Cal.  318,  the  court  went  so  far  aA  to  hold  that  an  allega- 
tion in  a  complaint  to  foreclose  a  chattel  mortgage,  that  the  "furniture 
and  upholstery  were  furnished  for  and  used  in  the  furnishing  of  the 
hotel  in  the  city  and  county  of  San  Francisco,  known  as  the  Willowsi," 
is  not  an  allegation  that  the  goods  were  used  in  a  hotel,  nor  that  tbey 
were  used  in  a  building  called  the  "Willows,"  nor  that  the  "Willows'' 
was  a  hotel,  except  inferentially. 

In  Roberts  v.  Lovell,  38  Wis.  211,  it  was  held  that  where  a  complaint, 
alleging  slander,  omitted  the  word  "defendant"  before  "maliciously 
spoke,"  a  previous  allegation  that,  "when  the  slanderous  words  here- 
inafter mentioned  were  spoken  by  defendant,  plaintiffs  were  husband 
and  wife,*'  did  not  amount  to  an  allegation  that  defendant  spoke  them» 
even  for  the  purpose  of  letting  in  evidence  at  the  trial. 
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[These  last  two  rulings  may  be  sustainable  on  common-law  traditions,  but 
are  not  in  accordance  with  Code  practice.] 

An  exception  is  recognized  in  equity,  in  the  description  of  parties,  usual 
in  the  introductoiy  clause,  and  the  prayer  for  process  when  the  ques- 
tion is  whether  jurisdiction  is  shown.  See  Demubrer  fob  Want  of 
JuBisDicnoN,  chapter  vin.,  post, 

*  An  indictment  alleging  that  "defendant,  being  a  common  hostler,  sold," 
etc,  is  a  sufficient  allegation  that  he  was  such  at  the  time  of  so  selling. 
Johwion's  Cane,  Cro.  Jac.  610. 

A  complaint,  the  caption  of  which  mentions  the  individual  names  of  the 
defendants,  and  describes  them  as  "partners  trading  under  the  firm 
name  and  style  of  A.  J.  Morgan  &  Co.,"  and  alleging  that  "defendants, 
the  said  firm  of  A.  J.  Morgan  &  Co.,  executed"  their  written  obligation, 
sufficiently  alleges  the  partnership  of  the  defendants,  and  is  good  on 
demurrer.     Uarle  v.  Morgan,  29  S.  C.  258,  7  S.  E.  487. 

Seduction. 

Allegation  that  "one  F.,  the  daughter  of  plaintiff,  was,"  etc.,  sufficiently 
avers,  for  the  purpose  of  admitting  evidence,  that  F.  was  his  daughter, 
being  equivalent  to  "one  F.,  who  is  the  daughter."  Parker  v.  Monteith, 
7  Or.  277. 

Particular  instances  of  construction, 

A  declaration  containing  a  special  count  in  which  the  plaintiff  is  called 
M.,  "administratrix  of  the  estate  of  M.,  deceased,"  instead  of  M.,  "as 
administratrix,"  cannot  be  construed  as  showing  a  cause  of  action  in 
M.  personally,  where  it  contains  the  common  counts,  in  each  of  which 
the  cause  of  action  is  stated  to  be  an  indebtedness  to  "plaintiff's  intes- 
tate." lotca  State  Traveling  Men's  Asso,  v.  Moore,  19  C.  C.  A.  662, 
34  U.  S.  App.  670,  73  Fed.  750. 

The  description  of  plaintiff  in  an  action  for  the  death  of  her  husband,  as 
administratrix  of  her  husband's  estate  by  appointment  under  the  laws 
of  a  sister  state,  may  be  rejected  as  surplusage,  and  judgment  accorded 
her  in  her  individual  capacity,  where  she  is  also  described  as  his  widow, 
and  an  issue  upon  the  question  of  her  widowhood  has  been  raised  and 
found  in  her  favor;  and  she  mny  recover  as  such  widow,  although  she 
is  not  entitled  to  maintain  the  action  in  her  capacity  of  administratrix. 
Chicago,  R,  I.  d  P.  R.  Co.  v.  Mills,  57  Kan.  687,  47  Pac.  834. 

A  complaint  which  contains  aveiments  sufficient  to  state  a  cause  of  action 
against  the  defendants  personally  is  not  rendered  insufficient  as  a  com- 
plaint against  them  personally  by  the  addition  of  the  words  "executrix" 
and  "executor"  after  their  names  in  the  title,  and  by  allegitions  de- 
scribing them  as  executrix  and  executor,  and  referring  to  the  will, — ^as 
Buch  allegations  may  be  rejected  as  surplusage.  Genet  v.  De  Oraaf, 
27  App.  Div.  238,  50  X.  Y.  Supp.  442. 

In  an  action  to  recover  for  goods  sold  to  a  guardian  for  the  benefit  of  his 
ward,  a  reference  in  tlie  complaint  to  the  defendant  as  "guardian"  will 
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be  regarded  as  "deacriptio  persona"  where  it  is  plain  that  the  relief 
sought  is  personal.     Hall  ▼.  Ferguson,  2A  Ind.  App.  532,  57  N.  E.  153. 

Designation  of  the  defendant  in  the  title  of  the  case  as  "receiver/'  such 
designation  not  being  preceded  by  the  word  "as,"  must  be  deemed  mere 
"deacriptio  persona."  Vasele  v.  Orant  Street  Electric  R.  Co.  16  Wash. 
G02,  48  Fac.  249  (Citing  Bennett  v.  Whitney,  94  N.  Y.  302). 

The  term  "Found  Publishing  Company,"  in  a  complaint  alleging  that 
plaintiff's  intestate  was,  at  his  death,  the  owner,  and  entitled  to  the 
possession,  of  specified  property,  being  that  of  the  printing  plant  and 
establishment  of  "the  Pound  Publishing  Company,"  is  merely  descrip- 
tive of  the  property.     Pound  T.  Pound,  60  Minn.  214,  62  N.  W.  264^ 

8.  Clerical  error. 

An  obvious  clerical  error,  such  as  ought  not  to  have  misled  the  ad- 
verse party,  should  bo  disregai'ded  on  demurrer,  whether  it  consists 
merely  in  a  discrepancy  or  incongruity  between  different  parts  of  the 
pleading,^  or  the  omission  of  a  necessary  word  which  the  context  sug- 
gests,^ or  the  insertion  or  substitution  of  a  word,'  even  though  it  re- 
verses the  meaning  obviously  intended. 

This  rule  is  applied  as  well  to  tlie  pleading  of  a  defendant*  as  to 
that  of  a  plaintiff ;  because  if  plaintiff  wishes  a  more  explicit  answer 
he  should  sock  amendment. 

^"One  thousand  eight  and  twenty-six"  read  "one  thousand  eight  hundred 
and  twenty-six;"  and  special  demurrer  overruled.  Atkins  ▼.  Warring- 
ton, 1  Chitty,  PI.  ICth  Am.  ed.  273. 

Use  of  "defendant*'  in  place  of  "plaintiff."    1  Chitty,  PI.  16th  Am.  ed.  253. 

A  petition  in  an  action  for  personal  injuries  while  coupling  cars,  alleging 
that  the  coupling  of  the  car  which  plaintiff  was  ordered  to  couple  was 
out  of  repair  and  unfit  for  use,  which  condition  was  unknown  to  "de- 
fendant," and  could  not  have  been  discovered  by  him  by  the  exercise  of 
reasonable  diligence,  but  could  have  been  ascertained  by  the  defendant's 
said  agents,  employees,  and  servants  by  the  exercise  of  reasonable  care, 
is  not  defective  because  of  the  clerical  error  in  using  "defendant"  for 
"plaintiff."  Kentucky  C,  B.  Co.  v.  Carr,  19  Ky.  L.  Rep.  1172,  43  S. 
W.  193. 

A  demurrer  will  not  be  sustained  merely  for  erroneous  mention  of  the 
"defendants"  as  singular,  or  the  "plaintiff"  as  plural,  if,  upon  the 
declaration  as  a  whole,  the  persons  and  cnse  can  be  understood.  Wood 
V.  Decoster,  C6  Me.  542. 

The  omission  of  the  letter  "s"  in  a  complaint  entitled  against  two  defend- 
ants, and  consisting  of  a  printed  form  with  the  blank  spaces  filled  in 
in  writing,  alleging  a  sale  of  goods  "to  the  defendant,"  such  omission 
being  apparently  a  clerical  error,  should  be  disregarded  on  demurrer 
and  the  allegation  deemed  to  charge  both  defendants.  Cftamberlin  T. 
Kaylor,  2  £.  D.  Smith,  134. 
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The  fact  that  a  bill  to  cancel  a  deed  alleges  that  it  was  execu':ed  to  com- 
plainant, instead  of  defendant,  does  not  render  the  bill  bad  on  demur- 
rer, it  being  evident  that  defendant  was  intended ;  where  the  deed,  made 
an  exhibit)  shows  the  proper  grantee.  Piedmont  Land  Improv.  Co, 
V.  Piedmont  Foundry  d  Mach.  Co,  96  Ala.  389,  11  So.  332  (Citing  Ear- 
land  V.  Person,  93  Ala.  273,  9  So.  379). 

A  mere  clerical  error  in  pleading,  in  using  the  word  "plaintiff,"  where  it  is 
evident  the  word  "defendant"  was  intended  to  be  used,  will  be  disre- 
garded. Fry  y.  Colbum,  17  Ind.  App.  96,  40  N.  E.  351  (Citing  Landon 
V.  Vfhite,  101  Ind.  249 ) . 

A  clerical  error  in  the  name  of  the  defendant  in  an  allegation  of  a  petition 
is  immaterial  when  not  misleading.  Knott  v.  Dubuque  d  8.  C,  R.  Co. 
84  Iowa,  462,  51  N.  W.  67. 

Merely  clerical  mistakes, — as,  the  use  of  one  word  or  name  for  another, — 
will  not  litiate  a  pleading,  where  there  is  no  room  for  doubt  as  to 
which  one  of  two  words  or  names  the  pleader  intended  to  use.  War- 
hHtton  V.  Demorett,  129  Ind.  349,  28  N.  E.  613,  27  N.  E.  730. 

The  misstatement  in  a  petition  to  a  district  court,  of  the  number  of  the 
district,  will  not  invalidate  the  petition,  where  the  parish  is  named; 
but  such  mistake  is  an  immaterial  clerical  error.  Clark  v.  Comford, 
45  La.  Ann.  502,  12  So.  763. 

The  statement  in  a  petition  in  sunmiary  proceedings  under  the  New  York 
Code  of  Civil  Procedure,  that  the  petitioner  is  "lessee  or  landlord,"  is 
manifestly  a  clerical  error,  and  the  judge  is  warranted  in  treating  the 
word  ''lessee"  as  surplusage  and  striking  it  from  the  petition.  Fox  v. 
Held,  24  Misc.  184,  62  N.  Y.  Supp.  724, 

A  complaint,  alleging  in  one  paragraph  facta  showing  a  caiise  of  action  for 
piece  of  work  done  and  materials  furnished,  is  not  demurrable  for  in- 
sufficiency by  reason  of  a  second  paragraph  alleging  that  no  part  of  the 
same  has  been  "furnished,"  instead  of  "paid."  The  defect  is  a  technical 
one,  a  clerical  error,  which  does  not  nullify  the  former  allegations, 
under  the  rule  requiring  pleadings  to  be  construed  with  a  view  to  sub- 
stantial justice  between  the  parties.  McCarron  v.  Cahill,  15  Abb.  N.  C. 
282,  1  How.  Pr.  N.  S.  305. 

That  a  complaint  first  alleged  that  the  defendant  agreed  to  manufacture 
and  deliver  certain  goods  "at  the  price  of  $476,"  and  further  alleged 
that  "plaintiff  agreed  to  pay  the  defendant  therefor  the  sum  of  $470," 
does  not  render  it  demurrable,  since  the  discrepancy  is  probably  a  cler- 
ical error.     Fickett  v.  Brice,  22  How.  Pr.  194. 

The  mistake  in  a  complaint  entitling  the  plaintiff  as  administrator  of  the 
estate  of  a  certain  person  deceased,  and  in  the  jurat  stating  that  he  is 
administrator  of  the  estate  of  such  person  deceased,  "the  plaintiff  in 
this  action,"  in  making  it  appear  that  it  is  an  action  in  favor  of  such 
administrator  as  an  individual,  is  trifling  and  immaterial,  and  should 
be  disregarded  or  corrected  as  of  course,  without  terms  or  delay;  and 
any  correction  necessary  is  made  by  an  answer  admitting  that  the  de- 
cedent owned  the  booms  for  storage  in  which  the  action  is  brought,  and 
charging  her  with  negligence,  and  alleging  it  to  be  the  same  transaction 
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set  forth  in  the  complaint,  and  admitting  the  date  of  the  death  of  sucb 
decedent  to  be  such  that  the  plaintiff  could  not  have  been  personally 
interested  a»  an  individual  in  the  servicea.  ChandoB  v.  Edwards^  86 
Wis.  493,  56  N.  W.  1098. 

'  In  an  action  on  a  note,  the  omission  from  the  clause  where  the  averment 
of  nonpayment  was  intended  of  the  word  "not/*  and  therefore  saying^ 
"defendant,  disregarding,  etc.,  hath  paid,"  etc.,  instead  of  "hath  not 
paid,"  is  cured  by  the  statute  of  "jeofails;"  and  if  it  were  not,  where 
the  sense  is  so  obvious  from  the  words  used,  the  declaration  must  be 
held  good.     Baldtcin  v.  Banks,  20  111.  48,  71  Am.  Dec.  249. 

Allegation  that  a  bond  was  conditioned  that  defendant  should  not  appear, 
instead  of  that  he  should  appear,  held  amendable  below,  and  disre- 
garded on  appeal.     Cummings  v.  Leho,  2  Rawle,  23,  19  Am.  Dec.  G15. 

Plaintiff,  instead  of  plaintiffs,  in  laying  damages  in  declaration  by  hus- 
band and  wife  for  slander  of  wife,  not  ground  for  setting  aside  verdict. 
A'eicco^er  v.  Kean,  67  Md.  121. 

Mistake  of  ten  years  in  date  of  document,  as  appearing  in  copy  of  com- 
plaint served,  not  ground  of  demuiTer.  Marshall  v.  Bresler,  1  How. 
Pr.  N.  S.  217. 

The  averment  ia  a  complaint,  of  the  incorporation  of  a  company,  is  not 
invalidated  by  an  inadvertent  reference  to  N.  Y.  X^aws  1848,  chap.  41, 
instead  of  chap.  40,  as  the  act  under  which  it  was  incorporated.  Kohl- 
meiz  V.  Calkins,  16  App.  Div.  618,  44  N.  Y.  Supp.  1031. 

In  Chambers  v.  Rohhins,  28  Conn.  544,  550,  an  illegible  word  in  the  origi- 
nal, represented  by  a  mistaken  word  in  the  copy,  was  held  equivalent 
to  an  omission  of  a  necessary  word. 

'Allegation  that  plaintiff  was  injured  by  the  negligence  of  an  engineer  in 
"plaintiff's"  employ,  instead  of  in  "defendant's,"  is  harmless,  as  "so 
apparently  only  an  accidental  misnaming  of  a  party,  that  no  one  could 
be  misled  by  it."  Indiana,  B,  d  W.  R.  Co,  v.  Dailey,  110  Ind.  75,  10  N. 
E.  631. 

In  an  action  by  an  administratrix  for  causing  the  death  of  the  intestate, 
an  allegation  that  "said  defendant  [instead  of  said  decedent]  left  him 
surviving  his  >\idow,"  etc.,  is  an  obvious  clerical  error  that  could  not 
have  misled,  and  should  be  disregarded.  Kenney  v.  New  York  C,  d  H, 
R.  R.  Co.  49  Hun,  536,  2  N.  Y.  Supp.  512. 

An  allegation  in  a  complaint  on  a  note  made  an  exhibit,  and  which  is 
signed  by  a  company  and  two  other  persons,  that  the  latter  two  signed 
the  note  as  "security,"  will  be  construed  to  mean  that  they  signed  it  as 
"surety."  Albany  Furniture  Co,  v.  MercJiants^  Vat,  Bank,  17  Ind. 
App.  93,  46  N.  E.  479. 

Complaint  on  insurance  policy,  alleging  that  the  fire  was  not  caused  by 
any  of  the  "accepted  risks"  contained  in  the  policy,  instead  of  "ex- 
cepted risks."  Roussel  v.  St,  Xicholas  Ins.  Co,  9  Jones  &  S.  279,  52 
How.  Pr.  495. 

'The  writing  of  a  wrong  name  in  a  plea  is  immaterial  when,  from  an  in- 
spection of  the  entire  plea,  it  is  manifest  that  it  was  so  written  through 
mistake,  and  it  is  obvious  what  name  was  intended,  without  looking 
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beyond  the  plea  itself;  for  in  such  case,  if  the  party  is  misled,  it  is  by 
his  own  carelessness.     Fears  v.  Alhea,  69  Tex.  437,  6  S.  W.  286. 

9.  Grammatical  ambiguity. 

WTiether  a  personal  pronoun  shall  be  understood  as  referring  to  the 
immediately  preceding  substantive  or  to  an  earlier  one,  is  a  question 
of  interpretation  to  be  determined  by  the  apparent  intent,  although 
it  may  be  contrary  to  the  grammatical  oanstniction. 

Thus,  the  words  "the  plaintiffs,  complaining  of  the  defendants,  al- 
lege that  they  are,''  etc.,  is  to  be  intei'preted  as  alleging  that  tlie  de- 
fendants are  or  that  the  plaintiffs  are,  which  ever  may  be  necessary 
to  sustain  the  pleading.^ 

A  complaint  alleging  the  existence  of  a  fact  in  the  present  tense  will 
be  construed  as  refei-ring  to  the  time  of  the  commencement  of  the  ac- 
tion, and  not  to  the  time  of  verification,  which  was  subsequent  to  the 
filing,  where  the  complaint  need  not  have  been  verified  at  all.^ 

'There  is  no  rule  of  legal  or  grammatical  construction  which  necessarily 
requires  that  a  pronoun  shall  relate  to  the  last  noun  or  nouns  men- 
tioned for  its  antecedent.  This  is  a  matter  which  is  governed  by  the 
sense  and  meaning  intended  to  be  conveyed.  Thus,  in  an  action  to 
recover  land,  where  the  complaint  commenced  by  stating  that  plaintiffs, 
naming  them,  "complain  of  the  defendants,"  naming  them,  "and  say 
they  are  the  owners,"  the  word  "they"  was  held  to  relate  to  the  plain- 
tiffs, and  the  complaint  was  sustained.  Steeple  v.  Downing ,  60  Ind. 
478. 

Where  the  complaint  stated  that  "plaintiffs  complain  of  the  defendants, 
and  say  they  are  partners,"  it  was  held  that  the  personal  pronoun  re- 
ferred to  the  plaintiffs  and  that  a  demurrer  to  the  complaint  was  prop- 
erly overruled.     Moore  v.  Beem,  83  Ind.  219. 

A  complaint  in  an  action  to  recover  for  medical  services,  stating  that 
plaintiff  complains  that  defendant  is  indebted  to  him  for  medical  treat- 
ment to  himself  and  servant,  is  not  demurrable  on  the  ground  that  it 
charges  that  the  services  were  rendered  by  plaintiff  for  plaintiff.  Dev- 
enbaugh  v.  Vifer,  3  Ind.  App.  379,  29  N.  E.  923. 

The  substantial  allegations  of  a  declaration  in  an  action  of  tort  brought 
originally  against  two  defendants,  from  which  one  defendant  has  been 
stricken  by  amendment,  without  otherwise  altering  its  language,  are 
to  be  read  and  understood  as  if  there  had  been  but  one  defendant 
originally.  Chattanooga,  R,  d  C.  R.  Co,  v.  Wkiteliead,  89  6a.  190, 
15  S.  £.  44. 

Heirs  substituted  as  defendants  in  place  of  a  deceased  ancestor  stand  in 
the  same  relation  to  the  plaintiff,  and  the  allegations  of  the  complaint 
apply  to  them  as  to  the  original  defendants.  Champ  v.  Kendrick,  130 
Ind.  649,  30  N.  E.  787. 

A  petition  alleging  that  defendant  carelessly  and  negligently  hitched  and 
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fastened  plaintiff's  bull  behind  ft  two-horse  wagon  at  his  premises,  and 
by  such  means  pulled  and  drove  it  unmercifully  along  the  highway, 
sufficiently  shows  that  the  bull,  and  not  the  wagon,  was  treated  unmer- 
cifully.    Parsons  v.  Mayfield,  73  ^lo.  App.  309. 

■  Ronnow  v.  Delmue,  23  Ncv.  29,  41  Pac.  1074. 

A  complaint  in  an  action  on  a  street  assessment,  alleging  that,  in  the  con- 
tract for  doing  the  work,  the  superintendent  of  streets  fixed  the  time 
for  beginning  the  work  to  be  within  fifteen  days  "from  the  date  there- 
of," and  the  time  of  completing  said  work  to  be  within  a  specified  num- 
ber of  days  "thereafter,"  will  be  construed  as  meaning  that  the  work 
was  to  be  completed  within  the  specified  time  after  the  date  of  the  con- 
tract, instead  of  within  such  time  after  the  beginning  of  the  work. 
Palmer  v.  Bumhamy  120  Cal.  364,  52  Pac.  G64,  1080,  Afiirming  in  Banc 
47  Pac.  599. 

An  allegation  that,  "by  reason  of  the  injuries  sustained,  the  plaintiff  has 
lost  the  use  of  her  left  hand,"  will  be  construed  to  mean  a  permanent 
loss  of  the  member,  and  not  a  past  loss.  Harvard  v.  Stiles,  54  Neb.  26, 
74  N.  W.  399. 

An  allegation  of  time  in  one  of  two  clauses  in  a  declaration  connected  by 
the  conjunction  **and"  applies  to  the  other  clause.  Parker  v.  Bur  (jess, 
64  Vt.  442,  24  Atl.  743. 

10.  Fact  necessarily  implied. 

Allegations  ^vill  be  liberally  construed,  so  as  to  cover  such  facts  as 
are  fairly  and  necessarily  implied.^ 

Whatever  fact  is  necessarily  implied  in  an  allegation  of  fact,  so  that 
the  latter  could  not  in  a  legal  sense  be  true  without  the  former,  may, 
on  demurrer,  be  deemed  to  be  sufficiently  alleged  although  not  ex- 
pressly stated.  Thus,  an  allegation  of  a  refusal  to  exchange,  though 
often  requested,  implies  an  offer  and  ability  to  give  the  thing  called 
for  by  the  requested  exchange  f  an  allegation  that  a  married  woman 
was  the  owner  of  stock  in  a  corporation  implies  that  she  had  capacity 
to  hold  it;^  and  an  all^ation  that  an  act  was  done  implies  the  eKist- 
ence  and  use  of  the  essential  means  for  doing  it  effectually.* 

But  facts  necessarily  implied  in  an  allegation  of  a  conclusion  of 
law  are  not  sufficiently  alleged  thereby,'  because  an  allegation  of  a 
conclusion  of  law  is  itself  insufficient, 

^Dissette  v.  Lowrie,  6  Ohio  N.  P.  392;  Reddick  v.  Wehh,  6  Okla.  392,  50 
Pac.  363    (Citing  Carroll  v.  Swift,  10  Ind.  App.  170,  37  N.  E.   1001 
Czczeiczka  v.  Benton-Bellefontaine  R,  Co,  121  Mo.  201,  25  S.  W.  911 
J,  Thompson  d  Sons  Mfg.  Co.  v.  Perkins,  97  Iowa,  007,  66  N.  W.  874 
Thomas  v.  Sicect,  37  Kau.  1S3,  14  Pac.  545). 
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Particular  instances  of  implicatioru 

Accounting. 

In  an  action  upon  the  official  bond  of  a  county  dispenser  of  intoxicating 
liquors,  allegations  that  the  defendant  refuses  to  "account  for,  pay,  and 
remit  the  price"  of  spirituous  beverages  furnished  him,  but  has  only 
"accounted  for,  paid,  or  remitted"  a  certain  sum,  and  ''has  thus  misap- 
propriated, misused,  and  wrongfully  disposed  of  a  specified  amount, 
will  be  construed  as  intending  to  charge  that  the  liquors  which  came 
into  his  hands  were  sold  by  him  and  that  he  failed  to  properly  account 
for  the  proceeds,  and  is  not  demurrable  for  want  of  such  averments. 
Guy  V.  McDaniel,  51  S.  C.  436,  29  S.  £.  196. 

Agrecfncnt, 

In  a  complaint  to  recover  a  sum  provided  for  in  a  contract  of  employment, 
in  case  the  employer  shall  elect  to  terminate  tne  employment,  an  alle- 
gation that  defendant  dismissed  the  plaintiff  from  his  employment,  giv- 
ing as  a  reason  the  winding  up  of  his  business,  is  equivalent  to  an  alle- 
gation that  he  had  elected  to  terminate  the  agreement.  Hecht  v. 
Brandus,  4  Misc.  58,  23  N«  Y.  Supp.  865,  1004,  Affirming  2  Misc.  471, 
21  N.  Y.  Supp.  1034. 

It  is  to  be  understood,  by  an  allegation  in  a  complaint  that  a  party 
"agreed"  to  do  a  certain  thing,  that  he  agreed  to  do  it  in  a  valid  and 
legal  manner;  and  if  writing  be  necessary  to  a  valid  agreement,  such 
agreement  will  be  taken  to  mean  that  he  agreed  in  writing.  Jenkinson 
V.  Vermillion,  3  S.  D.  238,  52  N.  W.  1066. 

An  allegation  that  parties  entered  into  a  contract  therefor,  in  a  petition  to 
enforce  the  specific  performance  of  a  contract  to  convey  land,  will,  on 
demurrer,  be  construed  to  mean  a  contract  in  writing.  Sundback  v. 
GUbert,  8  S.  D.  359,  66  N.  W.  941. 

Control. 

The  averment  in  a  petition  in  an  action  for  persona]  injuries,  that  the  de- 
fendant "occupied"  the  locus  in  quo  as  a  place  of  business,  is,  by  rea- 
sonable intendment,  an  averment  that  defendant  had  control  of  the 
same.     Clack  v.  Southern  Electrical  Supply  Co.  72  Mo.  App.  506. 

Corporations. 

The  averment  in  a  complaint  in  an  action  to  enforce  the  personal  liability 
of  directors  of  a  corporation,  that  the  defendants  were  officers  and 
directors  of  the  corporation  and  failed  and  neglected  to  file  the  required 
report,  is  equivalent  to  an  averment  in  the  lan^^age  of  the  statute  that 
the  corporation  failed  to  file  the  report.  Bradford  v.  Gulley,  10  Colo. 
App.  146,  50  Pac.  314. 

Demand. 
That  a  demand  was  made  by  plaintiff  is  fairly  to  be  inferred  from  the 
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avevment  in  a  complaint  in  an  action  on  policies  of  life  insurance,  that 
satisfactory  proofs  of  death  were  delivered  by  the  plaintiff,  and  pay- 
ment was  demanded,  and  refused  by  defendant.  OhUen  ▼.  Equiiabi^ 
L.  A88ur.  Soc.  25  Misc.  230,  55  N.  Y.  Supp.  73. 

Duly, 

Ab  allegation  in  an  action  against  a  city  to  recover  on  warrants  issued  in 
payment  of  the  contract  price  for  grading  a  street,  that  such  contract 
was  "duly"  entered  into,  is  equivalent  to  an  allegation  that  it  was 
entered  into  under  a  valid  ordinance  therefor.  Bank  of  British  Cohun- 
hia  V.  Port  Townaend,  16  Wash.  450,  47  Pac.  898. 

Fee. 

A  declaration  in  a  suit  to  recover  an  attorney's  fee  stipulated  for  in  a 
note,  which,  as  well  as  the  stipulation,  is  described  in  the  declaration, 
is  to  be  regarded,  where  defendant  stands  on  a  general  demurrer,  a.s 
alleging  in  substance  that  the  stipulated  fee  is  a  reasonable  one  for  the 
services  to  be  rendered.  Dorsey  v.  Wolff,  142  III.  589,  18  L.  R.  A.  428, 
32  N.  £.  495. 

Homeate<id, 

A  denial  in  an  answer  in  an  action  to  quiet  title,  that  the  property  in  con- 
troversy is  the  homestead  of  plaintiff  and  her  husband,  as  against  the 
judgment  of  defendant,  is  equivalent  to  an  allegation  that  it  is  their 
homestead,  but  that  it  is  subject  to  sale  in  satisfaction  of  the  judgment 
Mitchell  ▼.  UcCormick,  22  Mont.  249,  56  Pac  216. 

Knowledge, 

An  allegation  that  representations  were  false  and  fnudulent  implies  that 
the  party  making  them  knew  of  their  falsity.  Forsyth  v.  Vehmeyer, 
176  111.  359,  52  N.  E.  55. 

An  allegation  in  a  complaint  in  an  action  against  a  railroad  company  for 
the  death  of  an  employee,  that  he  did  not  know  of  the  use  of  blocks  in 
switches,  or  other  devices  to  protect  against  accidents  caused  by  catch- 
ing one's  foot,  authorizes  the  conclusion  that  none  of  the  switches  on 
defendant's  road  were  blocked,  and  that  he  knew  it.  Sheets  ▼.  Chicago 
d  I.  Coal  R,  Co,  139  Ind.  082,  39  N.  E.  154. 

An  allegation  in  a  petition,  that  a  railroad  company  negligently  permitted 
a  brake  rod  to  become  defective,  and  negligently  suffered  it  to  remain 
in  a  defective  condition,  implies  that  the  company  either  knew  or 
should  have  known  of  the  defect.  Chicago^  B,  d  Q.  R,  Co.  v.  Kellogg. 
65  Neb.  748,  76  N.  W.  462  (Citing  O'Connor  v.  Illinois  C,  R.  Co.  83 
Iowa,  105,  48  N.  W.  1002;  Louisville^  E.  d  8t.  L.  Consol.  R,  Co.  v.  Vtz, 
133  Ind.  265,  32  N.  E.  881 ;  Crane  v.  Missouri  P,  R.  Co,  87  Mo.  588) . 

Material  furnished. 

An  allegation  in  the  complaint  in  an  action  by  a  materialman  to  enforce  a 
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mechanics'  lien,  that  he  began  to  famish  lumber  November  2,  1889,  and 
thai  all  the  lumber  and  material  were  furnished  between  that  time  and 
May  20,  1S90,  implies  that  the  last  of  the  material  was  furnished  on 
the  latter  date.  liust-Owen  Lumber  Co,  v.  Fitch,  3  S.  D.  213,  52  N.  W. 
879   (Citing  McCrca  v.  Craig,  23  Cal.  522). 

Mistake. 

An  allegation  that  it  was  agreed  and  understood  between  the  parties  to  a 
deed  that  it  should  be  and  was  a  mortgage  is  a  suHicipnt  averment  from 
which  fraud  or  mistake  in  the  drafting  of  the  deed  may  be  inferred. 
Runyon  v.  Pogue,  19  Ky.  L.  Rep.  940,  42  S.  W.  910. 

Negligence. 

Negligence  of  a  railroad  company  in  running  its  train,  which  might  be 
imputed  to  its  employee,  will  not  be  assumed  on  a  demurrer  to  the 
declaration  in  a  suit  by  his  mother  for  damages  for  his  death  against 
another  railroad  company  which  owned  the  track  used  by  both  com- 
panies, and  which  maintained  a  bridge  spanning  the  track  (for  which 
it  was  responsible)  without  warning  ropes  and  so  low  as  to  cause  his 
death  while  performing  his  duty  on  the  train  passing  under  it,  al- 
though it  is  not  averred  that  the  employer  was  ignorant  of  the  danger. 
Ellison  V.  Georgia  R.  d  Bkg.  Co.  87  Ga.  691,  13  S.  R  809. 

A  petition  in  an  action  for  personal  injuries  by  a  passenger  against  a  rail- 
road company,  which  avers  that,  on  approaching  a  town,  the  porter 
called  out  the  name  of  the  town  and  opened  the  door  to  allow  passen- 
gers to  get  on  or  off;  that  thereupon  the  train  stopped,  and  that  plain- 
tilT,  being  thereby  led  to  believe  that  the  train  was  at  the  station,  got 
off,  as  he  supposed,  at  the  platform,  when  in  fact  the  train  had  not 
reached  the  station,  but  had  stopped  on  a  trestle,  and,  it  being  in  the 
nighttime,  the  plaintiff  stepped  out  and  fell  into  an  excavation  and  was 
injured, — will  be  deemed,  by  unmistakable  intendment,  to  charge  such 
acts  as  negligence,  even  if  it  does  not  expressly  characterize  them  as 
such.  Missouri,  K.  d  T.  R.  Co.  v.  Overfield,  19  Tex.  Civ.  App.  440,  47 
S.  W.  684. 

Oicnership. 

The  averment  in  a  complaint  in  an  action  to  enforce  a  mechanic's  lien,  that 
a  certain  corporation  was  the  owner  of  the  premises,  by  reasonable  in- 
tendment charges  that  it  was  the  owner  of  the  houses  on  which  the 
work  was  done.     8tone  v.  Taylor,  72  Mo.  App.  482. 

An  allegation  in  the  complaint  of  a  corporation  formed  by  the  consolida- 
tion of  other  corporations,  that  it  became  the  owner  of  the  property  of 
the  original  corporations,  is  not  an  allegation  of  ownership  of  stock 
paid  as  consideration  for  such  property;  nor  is  it  an  allegation  that  the 
consolidated  company  is  the  o^vner  of  a  credit  and  all  rights  imder  a 
contract  made  by  one  of  the  original  corporations  with  a  third  person, 
before  the  contract  by  which  the  consolidated  company  transferred  its 
stock  to  such  original  company.  American  Watencorks  Co.  v.  Venner, 
18  N.  Y.  Supp.  379,  45  N.  Y.  S.  R.  441. 

Abb.  Pl.  Vol.  I. — 7- 
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Payment, 

An  allegation  that  a  holder  of  stock  has  paid  only  a  certain  amount  per 
share  thereon,  and  that  such  stock  is  held  by  him  ba  an  original  sub- 
scriber, is  equivalent  to  an  allegation  that  only  such  amount  has  been 
paid  on  the  stock,  as  it  will  not  be  presumed  that  such  holder  trani^- 
ferred  the  stock  to  another  and  subsequently  took  a  transfer  back  to 
himself,  and  that  a  payment  was  made  thereon  in  the  interral  between 
such  transfers.      Ryan  v.  Jacques,  103  Cal.  280,  37  Pac  186. 

An  allegation  in  a  suit  to  recover  an  overcharge  of  freight,  that  an  excess 
was  paid,  authorizes  an  inference  that  it  was  paid  by  the  shipper. — at 
least  as  against  a  demurrer.  Louiaville,  E.  d  St,  L.  ConsoL  R.  Co.  ▼. 
WiUon,  132  Ind.  517,  18  L.  R.  A.  105,  32  N.  £.  311. 

Performance, 

A  general  allegation  in  a  complaint  in  an  action  on  an  insurance  policy, 
that  "plaintiff  duly  perfonned  all  the  conditions,  on  his  part,  of  the 
policy,  to  be  by  him  done  and  performed,"  includes  the  special  allega- 
tion that  the  plaintiff  duly  rendered  the  proofs  of  loss  required  by  the 
policy.     Rieger  v.  Mechanical  Ins,  Co,  69  Mo.  App.  674. 

Receipts. 

An  allegation  in  an  answer  that  receipts  e:chibited  are  those  of  the  plain- 
tiff's intestate  and  that  he  delivered  them  to  the  defendant  is  tanta- 
mount to  an  allegation  that  the  decedent  made  the  receipts.  Alaxtcell 
V.  Burhridge,  44  W.  Va.  248,  28  S.  E.  702. 

Receiver. 

An  allegation  in  a  complaint  that  the  note  in  suit  was  made  by  defendants 
to  the  order  of  "plaintiff"  is  equivalent  to  an  allegation  that  in  the 
note  tlie  plaintiff  was  described  as  receiver  of  a  designated  person, 
where  the  action  is  brought  by  him  as  such.  Velson  v.  Sugent,  62 
Minn.  203,  64  N.  W.  392. 

Street. 

In  an  action  to  enforce  a  lien  for  street  assessments,  under  Cal.  Stat.  1 885, 
p.  147,  providing  that  all  streets  in  the  municipalities  of  this  state,  now 
open  or  dedicated,  or  which  may  hereafter  be  opened  or  dedicated,  shall 
]ye  deemed  to  be  open  public  streets  for  the  purposes  of  this  act,  an  alle- 
gation of  the  passage  of  a  resolution  to  pave  a  certain  street  in  a  given 
city  is  equivalent  to  an  averment  that  it  is  an  open  public  street.  Bitu- 
minous Lime  Rock  Paving  d  Improv.  Co.  v.  Fulton  (Cal.)  33  Pac  1117. 

An  allegation  of  a  threat  to  "change  the  grade"  of  a  street  is  fairly  con- 
strued to  mean  a  physical  grading  of  the  street,  and  not  merely  an 
ordinance  establishing  the  grade.  Searle  v.  Lead,  10  S.  D.  312,  30 
L.  R.  A.  345,  73  N.  W.  101. 
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A  bfll  against  a  county  trustee  and  the  sureties  on  his  official  bond,  stat- 
ing that  the  taxes  sued  for  embrace  all  county,  special,  school,  bond, 
courthouse,  and  "all  other  taxes  and  revenues"  due  to  the  county  for 
specified  years  from  the  trustee,  "whether  specially  mentioned  or  not," 
is  sufficiently  broad  to  cover  all  taxes  and  revenues  received  from  any 
source,  or  which  should  have  been  received  or  collected.  AnderBon 
County  y.  Hayes,  99  Tenn.  542,  42  S.  W.  266. 

Woarraniy. 

An  allegation  by  a  warrantee  against  warrantors,  that  they  had  executed 
the  deed  with  a  covenant  of  warranty,  which  is  set  out  in  the  pleading, 
is  eqidvalent  to  an  allegation  that  they  warranted  the  title  to  the  land. 
Grant  v.  HUl  (Tex.  Civ.  App.)  30  S.  W.  952. 

*Jn  Marie  y.  OarrUon,  83  N.  Y.  14,  28,  Reversing  13  Jones  &  S.  157, 
Andrews,  J.,  says:  "What  is  implied  in  an  averment  is,  on  demurrer, 
to  be  taken  as  if  the  thing  implied  is  directly  averred;  and  an  argu- 
mentative pleading  is  not  for  that  reason  demurrable." 

'So  held  in  an  action  against  a  married  women  for  an  assessment  on  the 
stock.    Bundy  v.  Cocke,  128  U.  S.  185,  32  L.  ed.  397,  9  Sup.  Ot.  Rep.  242. 

*An  allegation  that  a  chattel  mortgage  was  in  due  time  recorded  in  the 
proper  office  implies  that  it  had  been  first  duly  acknowledged  for  record. 
Syfers  v.  Bradley,  115  Ind.  350,  17  N.  E.  619. 

An  allegation  that  a  deed  was  executed  by  the  grantor  as  "assignee  in  bank- 
ruptcy" and  "in  due  form  of  law"  sufficiently  shows  that  all  the  pre- 
requisites necessary  to  pass  to  the  grantee  all  the  title  and  interest  of 
the  assignee  were  complied  with.  Coryell  v.  Klehm,  157  IlL  462,  41  N. 
£.  8G4. 

An  allegation  that  a  note  by  a  defaulting  outgoing  county  treasurer  was 
delivered  on  agreement  that  it  should  take  the  place  of  his  bond  implies 
that  the  agreement  was  with  the  board  of  supervisors,  for  no  others  had 
authority  to  so  agree.     Sac  County  v.  Hohha,  72  Iowa,  69,  33  N.  W.  368. 

An  allegation  that  a  charter  had  been  accepted  may  be  dispensed  with 
where  the  complaint  alleged  that  the  company  bad  succeeded  to  the 
rights,  privileges,  and  immunities,  and  become  bound  by  the  liabilities 
of  its  predecespoT.  Roberta  v.  Wabash,  St.  L.  &  P,  R,  Co,  (Mo.;  1886) 
3  West.  Rep.  783, 

A  plea  to  the  declaration  on  a  bond  for  performance  of  an  award,  that  the 
defendants,  by  a  writing  under  seal,  revoked  the  power  of  the  arbitra- 
tors before  the  award  was  made,  need  not  aver  notice  to  the  arbitrators 
or  the  opposite  party;  for  without  notice  the  deed  could  not  have 
amounted  to  a  revocation.    Frets  v.  Frets,  1  Cow.  335. 

An  allegation  in  a  complaint  that  certain  drafts  were  accepted  by  a  corpo- 
ration, by  its  treasurer,  includes  an  averment  of  authority  in  the 
treasurer  to  accept  the  drafts,  inasmuch  as  the  company  could  not  ac- 
cept by  him  unless  Le  had  such  authority.  What  is  necessarily  under- 
stood or  implied  in  a  pleading  forms  part  of  it,  as  much  as  if  it  were 
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expressed.  Partridge  v.  Badger,  25  Barb.  146  (Citing  Allen  v.  Patter- 
8071,  7  N.  Y.  458,  67  Am.  Dec.  542;  Stephen,  PI.  220;  1  Chitty,  PL  640; 
Heys  V.  Hescltine,  2  Campb.  604;  Chitty,  Bills,  585). 

In  an  action  by  an  aissignee  of  assets  of  a  corporation,  if  the  transfer  to 
him  can  be  presumed  legal  the  complaint  need  not  aver  that  the  direct- 
ors, by  resolution,  authorized  the  assignment,  as  prescribed  by  statute. 
Kelson  V.  Eaton,  20  N.  Y.  410,  16  Abb.  Pr.  113,  Reversing  7  Abb.  Pr. 
305,  and  Affirming  15  How.  Pr.  305. 

'The  omission  to  allege  a  necessary  fact  cannot  be  supplied  by  presump- 
tion, even  where  the  legal  conclusion  is  alleged.  If  any  presumption 
arises,  it  is  against  the  existence  of  the  fact  not  alleged,  because  we 
may  infer  that  the  party  stated  his  case  as  favorably  as  possible  for 
himself.     Church,  Ch.  J.,  in  Hofheimer  v.  Camphellf  50  N.  Y.  274. 

But  in  quo  warranto,  where  the  complaint  alleged  that  an  election  was  le- 
gally held,  pursuant  to  statute,  for  the  election  of  a  county  judge  to 
discharge  the  duties  of  said  office  from  the  first  day  of  January,  1852. 
for  the  term  of  four  yeai's,  it  was  held,  under  the  liberal  construction  of 
pleadings  required  by  the  Code,  a  sufficient  allegation  of  the  time  when 
the  election  was  held,  since  it  necessarily  imported  that  the  election 
was  held  on  the  day  fixed  by  statute,  of  which  the  court  would  take 
judicial  notice.     People  ex  reL  Crane  v.  Ryder,  12  N.  Y.  433. 

£ee  also  chapter  ly.,  §  5,  ante,  as  to  Fact  not  Alleged;  and  S  1,  supra,  as 
«      to  Liberal  Constbuction  of  Pleadings. 

11.  Fact  not  necessarily  implied. 

A  fact  not  iiecessarily  implied  will  not  be  inferred.*  This  is  true 
although  the  fact  which  suggests  it  is  allegexi. 

But  an  allegation  that  the  adverse  party  represented  a  material  fact 
to  exist  may  suffice  as  against  that  party,  in  place  of  an  allegation  of 
the  existence  of  tlie  fact^ 

^  An  allegation  that  a  board  of  officers  rejected  an  account  because  of  fraud 
or  mistake  ia  not  an  allegation  of  the  existence  of  fraud  or  mistake  on 
their  part.  Patton  v.  State  ex  reL  McCann,  117  Ind.  585,  19  X.  E.  303 
(mandamua). 

Nor  does  an  allegation  that  trustees  refused  to  comply  with  a  demand  for  a 
statement  of  account  imply  that  the  refusal  was  wrongful,  for  thej 
may  have,  shortly  before,  furnished  such  an  account.  Magauran  v.  Tif- 
fany, 62  IIow.  Pr.  251,  Van  Vorst,  J.,  holding  that  a  pleading  cannot  be 
sustained  upon  implications,  unless  they,  of  necessity,  follow  from  what 
has  been  alleged. 

An  allegation  of  furnishing  proof  of  interest  is  not  equivalent  to  an  alle- 
gation of  the  necessary  interest,  to  satisfy  the  statute  against  wager 
contracts.     Williama  v.  Ineuraaice  Co,  of  N,  A,  9  How.  Pr.  365. 

An  allegation  of  laT^^'ful  ownership  of  a  policy  and  claim  thereon  is  not 
equivalent  to  alleging  an  insurable  interest.  Fourier  v.  h'ew  York  In- 
demnity In8,  Co.  20  N.  Y.  422,  Reversing  23  Barb.  143. 
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An  allegaUon  in  a  petition  to  set  aside  a  sale  of  succession  property  by  an 
executor,  that  the  purchaser  prompted  bids,  to  give  an  appearance  of 
competitive  bidding,  does  not  amount  to  an  allegation  that  there  was  a 
combination  to  prevent  bidding.  McDermott'a  Succession,  51  La.  Ann. 
173,  24  So.  787. 

An  allegation  that  one  falsely  said  that  another  had  no  title  or  patent  cov- 
ering an  article  sold  by  him  is  not  equivalent  to  an  allegation  that  he 
had  title  or  held  a  patent.  Oerm  Proof  Filter  Go,  v.  Pasteur  Chamber- 
land  Filter  Co.  81  Hun,  40,  30  N.  Y.  Supp.  584. 

A  petition  in  an  action  for  partition,  alleging  that  the  deceased  made  an 
advancement  to  a  specified  person,  husband  of  a  designated  daughter, 
is  not  equivalent  to  an  allegation  of  an  advancement  to  the  daughter. 
Boyer  v.  Boyer,  7  Ohio  S.  &  C.  P.  Dec.  525. 

An  averment  that  lands  described  in  a  mortgage  border  upon  and  lie  in 
what  is  known  and  platted  upon  the  government  surveys  as  '*Tule  lake," 
and  the  borders  of  that  lake  were,  in  such  surveys,  meandered  by  the 
United  States  surveyor,  is  not  equivalent  to  an  allegation  that  what  is 
knoi^-n  and  platted  upon  the  public  surveys  as  Tule  lake  is  or  was  a 
body  of  water.  Western  Invest.  Co.  v.  Farmers'  "Sat.  Bank,  35  Or.  298, 
57  Pac.  912  (Citing  Grant  v.  Hemphill,  92  Iowa,  218,  59  N.  W.  263,  60 
N.  W.  G18). 

A  statement  in  an  action  to  recover  the  deficiency  on  a  mortgage  foreclos- 
ure, which  merely  alleges  that  the  defendants  expressly  agreed  and  as- 
sumed to  pay  a  mortgage  as  a  part  of  the  consideration  named  in  a 
deed  which  is  referred  to  as  of  record  and  made  a  part  of  the  state- 
ment, cannot  be  construed  to  aver  an  assumption  of  the  mortgage  by  the 
terms  of  the  deed.     Wunderlich  v.  Sadler,  ISO  Pa.  469,  42  Atl.  109. 

An  allegation  in  a  complaint  in  an  action  to  enjoin  a  city  from  proceeding 
with  the  construction  of  a  waterworks  improvement,  that  the  ordinance 
provided  for  the  submission  of  the  matter  to  a  majority  of  the  electors, 
is  not  equivalent  to  an  allegation  that  three  fifths  of  the  electors  did 
not  vote  in  favor  of  such  improvement.  Faulkner  v.  Seattle,  19  Wash. 
320,  53  Pac.  365. 

In  an  action  for  damages  from  an  alleged  conspiracy  in  violation  of  the  act 
of  Congress  of  July  2,  1890,  forbidding  conspiracies  in  restraint  of  in- 
terstate commerce,  an  allegation  that  plaintilT  is  engaged  in  the  busi- 
ness of  manufacturing  certain  articles  throughout  all  the  states  of  the 
United  States  and  in  foreign  countries  docs  not  sufficiently  state  that 
complainant  is  engaged  in  interstate  commerce.  Dueher  Watch-Case 
Mfg.  Co.  v.  E,  Houard  Watch  d  Clock  Co.  55  Fed.  851. 

An  inference  that  plaintiff's  knowledge  precluded  him  from  being  a  bona 
fide  purchaser  will  not  be  inferred  where  it  does  not  necessarily  follow 
from  the  facts  alleged.     Waiie  v,  Santa  Cruz,  75  Fed.  967. 

An  averment  of  infringement  after  the  issuance  of  a  patent,  and  after  a 
certain  day  named,  does  not  import  infringement  on  and  after  the  date 
named,  so  that,  in  case  the  suit  is  not  brought  until  a  long  time  after- 
wards, it  will  be  defeated  by  laches.  Wyckoff  v.  Wayner  Typeucriter 
Co.  88  Fed.  515. 
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An  averment  in  a  complaint  in  an  action  by  an  older  counly  to  recover 
from  a  new  county  created  out  of  its  territory,  an  amount  paid  to  it  by 
the  state  treasurer  on  account  of  taxes  assessed  against  railroad  prop- 
erty within  the  old  county  before  the  separation,  that  taxes  were  not 
paid  until  a  date  succeeding  the  separation,  and  were  then  paid  to  the 
state  treasurer,  does  not  warrant  an  inference  of  a  reassessment  after 
the  separation,  and  an  apportionment  between  the  two  frwntips  CoUua 
County  V.  Glerm  County,  117  GaL  434,  49  Pac.  457. 

A  complaint  in  an  action  for  damages  for  the  burning  of  a  building  by 
sparks  from  a  locomotive  does  not  show  that  the  sparks  were  not  the 
proximate  cause  of  the  fire,  by  alleging  that  by  the  force  with  which 
they  were  thrown  out  by  said  locomotive  '*and  the  wind,"  they  were 
thrown  and  carried  upon  and  against  siich  building,  since  the 
word  "extraordinary,"  necessary  to  make  the  wind  the  proximate  cause, 
cannot  by  construction  be  inserted.  Cincinnatiy  I.  8t,  L.  d  C.  R,  Co,  v. 
Smock,  133  Ind.  411,  33  N.  E.  108. 

A  complaint  averring  that  the  defendant  railroad  company  ran  its  cars 
and  locomotives  over  the  track  of  another  company  for  a  loug  time  does 
not  raise  a  presumption  that  the  owner  of  the  road  had  the  right  to 
direct  the  defendant's  train  operatives^  although  there  is  no  allegation 
of  a  contract  between  the  companies.  Cleveland,  C.  C.  d  8t.  L.  R,  Co. 
V.  Berry,  152  Ind.  G07,  46  L.  R  A.  33,  53  N.  E.  415. 

That  plaintiff  was  in  the  service  of  the  defendant  railroad  company  at  the 
time  of  an  accident  is  not  shown  by  allegations  that  such  company, 
with  another  company,  was  engaged  in  excavating  a  tunnel  beneath  ita 
tracks,  and  that  the  plaintiff  was  in  such  subway  or  excavation  beneath 
such  tracks.  Wendell  v.  Pennsylvania  R,  Co.  57  N.  J.  L.  4G7,  31  Atl. 
720. 

The  failure  of  an  affidavit  of  defense  to  set  forth  all  facts  necessary  to  make 
a  legal  answer  to  plaintiff's  claim  cannot  be  supplied  by  possible  infer- 
ences.    Chatham  Nat.  Bank  v.  Boardman,  13  Lane.  L.  Rev.  321,  323. 

It  will  not  be  assumed,  on  demurrer  to  a  general  allegation  by  plaintiff  of 
a  promise  or  agreement,  that  it  was  not  in  writing.  Kilpatrick  Koch 
Dry-Ooods  Co,  v.  Box,  13  Utah,  494,  45  Pac.  629. 

An  allegation  in  a  complaint  that  a  deed  to  land  was  tendered  by  plaintiff 
and  his  wife  does  not  necessarily  imply,  in  Washington,  that  the  land 
tendered  was  community  property.  Wooding  v.  Grain,  10  Wash.  35, 
38  Pac.  756. 

A  complaint  alleging  that  a  named  defendant  was  a  duly  appointed,  acting., 
and  qualified  receiver  of  a  Federal  court,  and  was  in  charge  and  had 
control  of  the  business  of  a  specified  street  railway  company  at  all  the 
times  mentioned  in  the  complaint,  does  not  allege  that  such  defendant 
was  in  charge  and  control  as  the  receiver  of  the  company  or  its  prop- 
erty.    Vaaele  v.  Grant  Street  Electric  R,  Co.  16  Wash.  602,  48  Pac.  249. 

*  Coster  V.  Isaacs,  16  Abb.  Pr.  328,  1  Robt.  176  (married  woman  who  car- 
ried on  a  separate  business  represented  that  the  contract  was  made  for 
its  use). 
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12.  Fact  presumed  by  law  from  what  is  alleged. 

If  a  party  has  alleged  all  that  he  is  required  to  prove  in  order  to 
estabh'sh  his  case;,  omission  to  allege  facts  which  are  presumed  there- 
from, as  matter  of  law,  is  not  ground  of  demurrer  if  the  presumption 
be  conclusive* 

And  it  is  the  better  opinion  that  the  same  rule  should  apply,  though 
the  presumption  be  not  oonclusive,  if  it  be  a  legal  presumption,  such 
as  It  would  be  error  to  disregard  on  proof  of  the  facts  which  have  been 
alleged. 

[This  is  not  so  much  a  rule  of  pleading  (although  the  language  of 
many  of  the  cases  so  treats  it),  as  a  reason  for  disregarding  a  formal 
defect  when  the  matter  not  fully  alleged  is  unquestionably  implied. 
In  the  application  of  this  reason,  consideration  may  be  due  to  the 
question  whether  the  fact  is  directly,  or  only  collaterally,  involved,  by 
the  use  which  the  pleader  seeks  to  make  of  it ;  and  also  whether  the  ac- 
tion or  defense  is  penal  in  its  nature. 

In  applying  this  rule  it  should  be  remembered  that  the  presumption 
that  the  pleader  intended  to  state  a  sufficient  case,  altliough  it  will  aid 
mterpreting  an  ambiguous  allegation  in  a  sense  favorable  to  his  case, 
will  never  supply  an  omitted  allegation.] 

^Eammoor  v.  Calif omia  Ins,  Co.  40  Fed.  S47.  Admiraltj:  seaworthiness, 
being  presumed,  need  not  be  alleged.  Brown,  J.,  says:  ''The  primary 
rule  in  pleading  is  that  what  must  be  averred  must  be  proved;  and  con- 
versely, that  what  the  law  presumes  and  need  not  be  proved,  need  not 
be  averred;  also,  that  the  plaintiff  need  not  aver  what  more  properly 
comes  from  the  other  side.  1  Chitty,  PI.  *221,  *222.  When,  then,  it  is 
determined  that  no  proof  of  seaworthiness  need  be  given,  all  reason  for 
requiring  an  averment  of  seaworthiness  in  the  libel  disappears..  The 
defendant,  if  he  wishes  to  raise  that  issue,  can  do  so  by  his  answer  with 
equal  convenience,  and  more  properly;  and  this  rule,  in  admiralty  prac- 
tice, tends  to  simplify  the  pleadings,  to  dispense  with  needless  techni- 
calities, and  to  promote  certainty  as  to  the  real  issues  intended  to  be 
tried.  AU  the  references  in  adjudged  cases  to  the  need  of  averring  set- 
worthiness  proceed  upon  the  supposed  need  of  supplying  some  prima 
facie  evidence  of  it.  When  the  legal  presumption  dispenses  with  such 
proof,  it  should  be  held  to  dispense  with  the  averment  also;  and.  as  I 
have  said,  this  rule  is  a  desirable  and  beneficial  one  in  practice."  (Cit- 
ing Gay  V.  CUizens*  Mut.  Ina.  Co.  30  Fed.  695). 

An  averment  that  a  party  to  a  suit  is  a  railroad  company  is  equivalent  to 
an  averment  that  it  is  a  common  carrier,  as,  under  Colo.  Const,  art.  15, 
5  4,  all  railroad  companies  in  the  state  are  common  carriers.  Denver 
d  R.  G.  R.  Co.  V.  Cahill,  8  Colo.  App.  158,  45  Pac.  235. 

A  plea  of  the  statute  of  frauds  in  an  action  relating  to  the  sale  of  lands 
in  another  state  will  be  presumed  to  aver  the  statute  of  tlie  state  in 
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which  the  action  is  brought,  and  not  that  of  such  other  state.     Miller 
V.  WiUon,  146  111.  523,  34  N.  E.  1111. 

In  an  action  to  enjoin  the  sale  of  lands  under  an  execution  againat  a  des- 
ignated person,  an  allegation  that  the  plaintiff  purchased  the  lands  at 
a  sale  by  the  executors  of  another  designated  person  having  the  same 
surname  is  sufficient;  and  no  presumption  arises  that  the  execution 
debtor  was  a  son  of  the  decedent,  and  was  not  a  defendant  in  the  pro- 
ceeding to  sell  under  the  direction  of  the  will  for  the  payment  of  the 
debts  of  the  estate,  and,  consequently,  that  his  interest  was  not  divested 
by  the  sale.     Goldthait  v.  Walker,  134  Ind.  527,  34  N.  K  378. 

A  complaint  alleging  that  defendant  pointed  out  certain  lots  to  plaintiff's 
agent  as  belonging  to  himself,  for  which  such  agent  agreed  to  exchange 
a  stock  of  goods  belonging  to  plaintiff,  will  be  held  to  show  a  convey- 
ance to  plaintiff  of  such  Iota,  in  the  absence  of  a  denial  tha^  they  were 
so  conveyed,  notwithstanding  an  allegation  that  the  deed  given  by  de- 
fendant did  not  describe  such  lots.  Smith  ▼.  Boseboom,  13  Ind.  App. 
284,  41  N.  £.  552. 

The  expression  "reasonable  time"  in  an  answer  in  an  action  against  a  bank 
for  failure  to  present  for  acceptance  a  sight  draft  sent  it  for  collection, 
averring  that  the  holder  had  agreed  with  the  bank  that  the  collection  of 
such  paper  might  be  delayed  a  reasonable  time,  and  that  it  might  hold 
the  drafts  a  reasonable  time  without  notice  of  nonaoceptance  or  non- 
payment, must  be  interpreted  to  refer  to  the  time  allowed  by  the  law 
merchant  and  the  custom  of  banks  for  presentation,  in  the  absence  of 
any  other  statement  as  to  the  time  intended.     Citieetu^  Xat,  Bank  v. 

.     Third  Vat.  Bank,  19  Ind.  App.  69,  49  N.  K  171. 

Maguiar  v.  Henry,  84  Ky.  1,  12.  Presumption  that  officer  did  his  duty; 
and  statute  shifting  burden  to  prove  omission,  upon  defendant,  does  not 
supply  omission  of  one  pleading  a  tax  title,  to  allege  assessment  and 
preliminary  steps  to  be  valid  sales.  The  reason  assigned  is  that  the 
statute  as  to  pleading  requires  the  facts  constituting  the  cause  of  action 
to  be  stated. 

A  pleading  which  avers  facts  from  which  the  law  presumes  another  fact 
sufficiently  pleads  that  other  fact.  Bishop  v.  Middleton,  43  Neb.  10,  26 
L.  R.  A.  445,  61  N.  W.  129. 

For  conflicting  cases,  see  McCormich  v.  Pickering,  4  N.  T.  276  (presump- 
tion of  regularity  of  proceedings,  and  that  paper  alleged  to  have  been 
filed  and  proceeded  on  was  presented  to  the  court). 

Allegation  of  seisin  in  common,  in  partition,  implies  possession.  Jenkins 
V.  Van  Schaaek,  3  Paige,  242. 

At  common  law  the  facts  which  will,  after  verdict,  be  presumed  to  have 
been  proved,  are  those  which,  though  entirely  omitted  to  be  stated  in 
the  complaint,  are  so  connected  with  the  facts  alleged  that  the  facts 
alleged  cannot  be  proved  without  proving  the  facts  not  alleged.  Ad- 
dington  v.  Allen,  11  Wend.  374,  Reversing  7  Wend.  9. 

In  an  action  against  a  maker  and  indorser  of  a  promissory  note,  an  aver- 
ment that  the  note,  for  value  received,  lawfully  came  to  the  possession 
of  these  plaintiffs,  is  a  sufficient  averment  of  title  in  plaintiff.  Lee  v. 
Ainslie,  4  Abb.  Pr.  463. 
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Since  one  who  employs  a  broker  is  presumed  to  deal  with  reference  to  the 
custom  of  brokers,  whether  known  to  him  or  not,  it  is  unnecessary,  in 
a  complaint  by  a  broker  against  his  principal,  to  allege  that  the  latter 
knew  of  the  existence  of  a  custom  on  which  the  action  is  founded. 
JVhitehouse  v,  Moore,  13  Abb.  Pr.  142. 

In  an  action  on  individual  liability,  an  allegation  that  the  corporation  is 
duly  organized  and  existing  does  not  thereby  sufficiently  imply  the  ex- 
istence of  any  number  of  trustees,  although  the  statute  requires  three  or 
more.  Botsford  v.  Dodge,  65  How.  Pr.  145.  Contra,  Lorillard  v.  Clyde, 
8G  N.  Y.  384. 

In  an  action  for  a  legacy,  an  allegation  that  the  will  was  proved  three 
years  before  suit  implies,  as  against  demurrer,  that  letters  were  issued 
at  the  time.    Foulks  v.  FoiUks,  2  SUv.  Sup.  Ct.  516,  6  N.  Y.  Supp.  112. 

Performance  on  the  plainiiiTs  part  of  delivery  by  him,  made  a  condition  in 
the  contract  on  which  he  sues,  is  sufficiently  alleged  if  plainly  inferable 
from  other  allegations, — as,  that  the  thing  was  in  defendant's  posses- 
sion. Daniels,  J.,  said:  ''An  argumentative,  or  inferential,  averment 
is  permitted  by  the  practice  unless  a  motion  be  made  more  for  an  order 
requiring  the  complaint  to  be  made  more  definite  and  certain.  And 
whatever  may  be  inferred  logically  and  directly  from  the  complaint  is, 
in  judgment  of  law,  contained  in  it."  Cowper  v.  Theall,  4  N.  Y.  S.  R. 
674,  26  N.  Y.  Week.  Dig.  73. 

The  fraud  of  an  agent  may  be  treated,  for  the  purposes  of  pleading,  as  the 
fraud  of  the  principal  in  an  action  of  deceit.  Trankla  v.  McLean,  18 
Misc.  221,  41  N.  Y.  Supp.  385. 

In  an  action  by  a  sheriff  to  recover  upon  a  bond  given  to  admit  an  execution 
defendant  to  the  liberties  of  the  jail,  an  averment  that  ''a  verdict  was 
rendered  against  the  plaintiff"  by  reason  of  the  execution  defendant's  es- 
cape, is  not  an  allegation  that  a  judgment  has  been  rendered  against 
him  for  the  escape  of  the  prisoner,  as  specified  in  X.  Y.  Code  Civ.  Proc. 
S  162.  Buttling  v.  Hatton,  30  App.  Div.  191,  61  N.  Y.  Supp.  305  (Cit- 
ing Smith  V.  McCool,  16  Wall.  560,  21  L.  ed.  324;  McLaughlin  v.  Doh- 
erty,  54  Cal.  519;  Blatchford  v.  Newberry,  100  111.  484;  Lockwood  v. 
DilU,  74  Ind.  50). 

Where,  in  contemplation  of  building  a  dam,  it  was  covenanted  that  a  new 
mill  should  be  conveyed  to  the  plaintiff  within  sixty  days  after  the  old 
mill  had  stopped,  an  averment  in  a  declaration  on  such  agreement  that 
a  dam  was  built  below  the  old  mill  sufficiently  shows  that  the  old  mill 
had  been  stopped,  since  it  was  a  necessary  inference  that  the  water  was 
prevented  from  passing  above  it.  Demurrer  overruled.  Tileston  v. 
Nevcell,  13  Mass.  406. 

Allegations  that  defendants  maliciously  obtained  a  warrant  of  attachmeiit 
upon  an  agricultural  lien,  and  caused  all  of  plaintiff's  crops  remaining 
in  his  possession  to  be  sold  thereunder,  do  not  allege  or  imply  a  termina- 
tion of  the  proceeding  under  the  warrant.  Tisdale  v.  Kingman,  34  S. 
C.  320,  13  S.  E.  547. 

Answer  of  trustee  in  deed  of  trust  for  the  benefit  of  certain  creditors  in  an 
action,  the  piurpoae  of  which  is  to  divert  a  part  of  the  trust  fund  from 
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accepting  beneficiaries,  will  be  construed  to  be  that  of  the  latter.    At- 
liance  Milling  Co.  v.  Eatotiy  33  S.  W.  588. 

''It  does  not  appear  necessary  to  state  the  formal  description  of  damages  in 
the  declaration,  because  presumptions  of  law  are  not,  in  general,  to  be 
pleaded  or  averred  as  facts.  Therefore,  though  it  is  usiml,  in  an  action 
on  the  case  for  calling  the  plaintiff  *a  thief,'  to  state  that  by  rea5K)n  of 
the  speaking  of  the  words  the  plaintiff's  character  was  injured,  yet  that 
statement  appears  unnecessary,  because  it  is  an  intendment  of  law  that 
the  plaintiff  was  injured  by  the  speaking  of  such  words."  1  Chitty, 
PL  16th  Am.  ed.  411  (Citing  Hutchinson  v.  Granger,  13  Vt  386). 

''As  against  a  demurrer,  the  oflice  of  which  is  to  raise  a  substantial  issue 
on  the  law  of  the  case,  and  not  on  the  law  of  practice  and  pleading,  eri- 
dentiary  facts,  and  even  inferences  from  averments  amounting  to  mere 
conclusions  of  law,  will  be  considered  in  his  [the  pleader's]  favor." 
Chambers  T.  Hoover,  3  Wash.  Terr.  107,  13  Pac.  466. 

13.  PresTiinption  of  continnaiice  of  fact. 

The  rule  that  a  fact  shown  to  have  once  existed  is  presumed  to  con- 
tinue until  die  contrary  is  shown  is  a  rule  of  evidence,  and  not  of 
pleading;  and  where  the  specific  time  of  a  fact  is  material,  an  alle- 
gation that  it  existed  at  a  previous  time  is  not  made  sufficient  bj  that 
presumption.^ 

^  "Facts  must  be  specifically  stated,  and  conclusions  upon  inference  or  ar- 
gument are  not  tolerated."  Wilkinson  v.  Dohhie,  12  Blatchf.  298,  301, 
Fed.  Cas.  No.  17,670. 

A  special  plea  interposed  to  an  indictment  for  usury,  that  a  witness  before 
the  grand  jury  was  married  and  became  the  wife  of  the  accused  on  a 
day  named  (which  was  a  day  previous  to  the  finding  of  the  indictment), 
and  that  after  such  marriage  the  accused  lived  and  cohabited  with  her 
as  his  wife,  is  bad  on  demurrer.     People  v.  Fadner,  10  Abb.  N.  C.  462. 

Contra,  Van  Rensselaer  v.  Bonesteel,  24  Barb.  365,  which  holds  that  in  an 
action  to  recover  rent  by  an  aasignee,  the  complaint  is  not  defective  on 
demurrer  in  omitting  to  allege  that  after  the  plaintiff  became  assignee 
of  the  rent  he  continued  to  be  such  owner  until  suit  was  commenced. 
In  the  absence  of  any  allegation  to  the  contrary,  this  is  the  legal  pre- 
sumption, and  need  not  be  alleged  or  proved. 

When  the  law  presumes  a  fact, — as,  that  a  husband  and  wife  who  were 
alive  two  years  ago  are  still  living, — it  need  not  be  stated  in  pleading. 
Stroche  v.  Fehl,  22  Wis.  337. 

In  an  action  on  a  judgment,  the  defendant's  plea,  alleging  execution  by  the 
commitment  of  the  debtor,  is  sufficient  against  an  objection  that  it  does 
not  show  discharge  or  satisfaction  of  the  debt,  since  the  legal  presump- 
tion is  that  the  defendant  still  remained  in  prison.  Dunning  v.  Oiren, 
14  Mass.  157. 

This  ruling  may  rest  on  the  principle  that  satisfaction  at  any  time  is,  in 
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itaelf,  a  bar;  and  therefore  the  principle  stated  in  the  text  is  not  im- 
pugned, it  being  for  defendant  to  show  a  renewal  of  the  obligation. 

14.  Legal  fiction. 

Under  a  statute  declaring  that  a  specified  fact  shall  be  deemed  an- 
odier  fact,  or  that  the  latter  shall  be  presumed  from  the  former, — as, 
that  a  written  and  unconditional  promise  to  accept  a  bill  before  it  is 
drawn  shall  be  deemed  an  actual  acceptance  in  favor  of  one  purchas- 
ing on  its  faith,*  or  that  payment  of  a  judgment  shall  be  presumed 
from  the  lapse  of  twenty  years,* — it  is  not  necessary  in  equity,  nor 
under  the  new  procedure,  to  all^e  the  fact  presumed,  but  the  pleader 
may  allege  the  actual  fact,  which  by  force  of  the  statute  is  equivalent 
to  it 

*The  objection  taken  was  that  the  complaint  was  insufficient  to  uphold  the 
judgment.  Barney  v.  W<>rthingt(m,  37  N.  Y.  112,  4  Abb.  Pr.  N.  S.  205; 
1  Rev.  Stat  768,  9  10. 

^MalXoy  v.  Yand&rhilty  4  Abb.  N.  G.  127,  133  (holding  to  the  rule  stated  in 
the  text  as  the  rule  in  equity,  but  citing  Henderson  v.  Henderson^  3 
Deoio,  314,  aa  to  the  contrary  at  common  law) ;  Walden  v.  Craig ,  14 
Pet  147,  10  L.  ed.  393. 

Under  the  new  procedure  a  party  has  the  right  always  to  state  the  actual 
facts,  and  to  omit  to  state  any  fiction  which  he  cannot  swear  to  the 
truth  of,  as  a  fact. 

In  Miner  v.  Beekman,  50  N.  Y.  337,  344,  the  contrary  was  indicated  in  a 
dtctum  in  an  equity  case,  but  the  point  does  not  seem  to  have  been  much 
considered,  and  the  error  has  been  corrected  by  N.  Y.  Code  Civ.  Proc.  S 
378,  expressly  making  the  presumption  available  under  an  allegation  of 
a  lapse  of  time. 

15.  Hatters  judicially  noticed. 

It  is  not  necessary  that  matters  of  which  the  court  should  take  ju- 
dicial notice  should  be  alleged  in  pleading ;  and,  on  demurrer,  a  plead- 
ing is  to  be  read  as  if  such  matters  were  stated  therein.^ 

*■  A  complaint  for  libel  states  a  good  cause  of  action,  although  no  extrinsic 
facts  are  set  forth  explanatory  of  the  language  used,  where  the  publica- 
tion complained  of  is  capable  of  a  libelous  meaning  upon  its  face,  in  the 
light  of  a  matter  of  common  knowledge  of  which  the  court  can  take  ju- 
dicial notice.     McDonald  t.  Press  Pub.  Co.  55  Fed.  264. 

An  allegation  of  residence  at  a  certain  city  need  not  specify  the  county  or 
state,  when  the  court  judicially  knows  that  it  is  an  incorporated  city 
is  the  state  of  the  forum.     Re  Chope,  112  Cal.  630,  44  Pac.  1066. 

The  court  will  take  judicial  notice  that  a  town  is  incorporated;  and  the 
fact  of  incorporation  is  within  Bums's  (Ind.)  Rev.  Stat.  1894,  S  377, 
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providing  that  neither  presumptioDS  of  law  nor  matters  of  which  ju- 
dicial notice  is  taken  need  be  stated  in  the  pleading.  Thonitown  v. 
Fugate,  21  Ind.  App.  537,  52  N.  E.  763. 

An  allegation  in  the  ansTcer  in  an  action  on  a  policy,  that  the  insured 
changed  his  business  from  that  of  a  druggist  to  that  of  selling  intoxicatr 
ing  liquors,  without  a  license,  "and  caused  the  risk  to  be  changed  irani 
hazard  to  extra  hazard,'*  is  not  an  allegation  that  the  risk  was  increased 
by  such  change.  The  averment  is,  at  best,  but  a  conclusion  of  the 
pleader.  The  court  is  unable  to  know  judicially  that  the  risk  was 
thereby  increased,  and  the  paragraph  is  bad  on  demurrer.  *^tna  Ins, 
Co.  V.  Normaih  12  Ind.  App.  652,  40  N.  E.  1116. 

Judicial  cognizance  will  not  be  taken  of  the  existence  of  an  ordinance  con- 
cerning which  the  pleadings  are  silent.  Friestedt  ▼.  Dietrich,  84  111. 
App.  604. 

To  raise  a  constitutional  question,  a  pleading  need  not  set  out  the  sections 
of  the  CSonstitution,  nor  refer  to  them  by  numbers.  State  ex  rel.  Camp- 
hell  V.  8t.  Louis  Ct,  of  Appeals,  97  Mo.  276,  10  S.  W.  874. 

Public  statutes  may  be  read  slb  if  embodied  in  the  complaint  Walsh  t. 
yew  York  d  B.  Bridge,  96  N.  Y.  427. 

The  allegation  in  an  answer,  that  the  time  of  payment  of  a  note  w^is  ex- 
tended beyond  the  time  at  which,  by  its  terms,  it  was  payable,  will  not 
be  disregarded  in  passing  upon  the  sufficiency  of  the  pleading,  by  rea- 
son of  any  custom  that  may  exist  among  banks  to  extend  the  time  of 
payment  of  notes  only  by  renewal.  The  court  would  not  be  justified  in 
taking  judicial  notice  of  the  manner  in  w^hich  banks  conduct  their  pri- 
vate business  with  their  customers.  Commercial  Bank  v.  Hart,  10 
Wash.  303,  38  Pac.  1114. 

See  also  chapter  i.,  §  11,  ante,  and  chapter  iv.,  §  6,  ante. 

As  to  What  the  Court  May  Judicially  Notice,  see  particular  subjects  in 
Index  to  Brief  on  the  Facts  (second  edition),  p.  633.  See  also  note  to 
Olive  V.  State  (Ala.)  4  L.  K.  A.  34. 


VI.— GENEEAL  RULES,  APPLICABLE  O^  DEMUREER, 
AS  TO  THE  FRMIE  AND  SUFFICIENCY  OF  ALLEGA- 
TIONS. 

[Taese  rules,  though  most  frequently  invoked  on  demurrer  for  in- 
sufficiency, are  stated  here  because  occasionally  applicable  under  de- 
murrers assigning  other  grounds.] 

1.  Directness  of  allegation.  8.  General,  limited  by  specific,  allega- 

2.  —  technical  wotxIs  not  necessary.  tions. 

3.  —  information  and  belief.  9.  General  averment  of  negative. 

4.  —  recital ;  "whereas."  10.  Indefiniteness  and  uncertainty. 

5.  —  videlicet.  11.  —  sometimes  fatal. 

G.  Objection  to  mcde  of  statement,  not      12.  Omission    of  formal    allegation  re- 
available,  q aired  by  rule  of  court. 
7.  Generality.                                                 13.  Mixed  question  of  law  and  fact. 

1.  Directness  of  allegation. 

An  alfegation  must  be,  in  form  or  in  substance,  a  direct  statement 
of  the  matter  necessary  to  be  presented.* 

A  statement  is  bad  on  demurrer  if  so  framed  as  to  evade  the  respon- 
sibility of  a  direct  allegation ;  such  as  stating  a  fact  with  tlie  qualifi- 
cation "as  it  was  alleged;''^  or,  plaintiffs  "have  heard  and  so 
charged  ;"^  or  that  "defendant  will  prove  tlie  following  facts,"  etc.* 

But  a  direct  allegation,  otherwise  sufficient,  is  not  rendered  bad  on 
demurrer  by  adding  a  reference  to  public  records  or  competent  docu- 
mentary evidenoe, — as^  by  alleging  that  tlie  fact  is  so  and  so,  as  "is 
shown  by"  such  documents.' 

*  A  hypothetical  statement  of  matters  in  an  affidavit  of  defense  is  insuffi- 
cient; a  positive  statement  is  required.  Wanner  v.  EmanyeVa  Church 
of  Evangelicml  Asao.  174  Pa.  466,  34  Atl.  18S. 

A  complaint  must  state  the  ultimate  facts  constituting  the  cause  of  action, 
by  direct  allegation,  and  not  by  recitals  or  probative  facts.  C.  Aultman 
d  Co.  y.  8iglin<jer,  2  S.  D.  442,  50  N.  W.  911. 

An  affidavit  of  defense  in  a  suit  to  foreclose  a  mechanics'  lien,  that  one  de- 
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fendantf  acting  as  bis  own  contractor  for  the  erection  of  the  houses  de- 
scribed in  the  lien,  agreed  with  the  other  defendant,  called  the  con- 
tractor in  the  lien,  to  do  the  plastering  work  upon  the  houses,  including 
the  furnishing  of  the  materials;  that  such  other  defendant  entered  upon 
the  performance  of  the  contract,  purchasing  his  material  from  the  plain- 
tiff, but  failed  to  complete  the  contract,  the  work  being  completed  by  a 
third  person,  who  was  paid  therefor,  such  otlier  defendant  being  in- 
debted to  such  owner  for  advances  upon  the  work ;  and  alleging  that  he 
was  not  at  any  time  the  contractor  for  the  erection  or  construction  of 
the  houses,  but  merely  a  subcontractor  for  the  plastering  work,  and 
that  the  materials  were  sold  upon  his  individual  credit,  and  not  fur- 
nished toward  the  erection  and  construction  of  the  houses  in  such  man- 
ner as  to  entitle  the  plaintiff  to  a  lien, — ^is  insuificient,  as  being  argu- 
mentative and  inferential,  rather  than  distinctly  and  positively  averring 
that  such  other  defendant  was  not  in  fact  contractor,  or  that  the  ma- 
terials were  sold  him  on  his  individual  credit,  and  not  on  the  credit  of 
the  buildings.     Caianaoh  v.  Cassidy,  159  Pa.  474,  28  Atl.  297. 

Want  of  probable  cause  for  a  pro^cution,  though  a  mixed  question  of  fact 
and  law,  is  a  fact  for  the  purpose  of  pleading,  and  may  be  stated  di- 
rectly.    O'Neill  V.  Johnson^  63  Iklinn.  439,  55  N.  W.  601, 

A  statement  in  an  action  against  the  indoraer  of  a  promissory  note,  which 
contains  no  averment  of  due  presentation  to  the  maker,  demand  of  pay- 
ment at  the  proper  time  and  place,  and  notice  of  dishonor,  although  it 
speaks  of  the  cost  of  protest,  is  insufficient  under  Pa.  act  May  25,  1SS7, 
requiring  the  declaration  to  contain  ''a  concise  statement  of  plaintiff's 
demand."  Chestnut  Street  Nat.  Bank  v.  Ellis,  161  Pa.  241,  28  Atl. 
1082. 

So,  the  practice  of  adding  a  "common  count**  in  a  pleadir.g  is  not  commend- 
able in  view  of  the  requirements  of  the  Nebraska  Code  that  a  pleader 
stale  the  facts  constituting  his  cause  of  action  or  defense  in  ordinary 
and  concise  language.  Penn  Mut.  L,  Ins,  Co,  y,  Conoughy,  54  Neb. 
123,  74  N.  W.  422. 

And  a  complaint  upon  a  policy  of  insurance  making  the  application  a  part 
of  the  contract  need  not  set  forth  such  application  under  the  provision 
of  the  California  Code  that  the  complaint  shall  contain  a  statement  of 
the  fasts  constituting  a  cause  of  action  in  ordinary  and  concise  lan- 
guage. Connecticut  Mut,  L.  Ins,  Co.  v.  McWhirter,  19  C  C.  A.  519,  44 
U.  S.  App.  492,  73  Fed.  444. 

A  complaint  which  alleges  specifically  such  facts  as  make  the  existence  of 
another  fact  necessary  to  be  shown,  clearly  and  necessarily  appear 
therefrom,  is  sufficient  as  against  a  general  demurrer  based  upon  its 
failure  to  specifically  allege  such  fact.  Duryee  v.  Friars,  18  Wash.  55, 
50  Pac.  583. 

Thus,  a  complaint  to  recover  possession  of  real  property  is  not  insufficient 
because  it  fails  to  allege  in  specific  terms  that  plaintiff  is  entitled  to  the 
possession  of  the  premises,  as  required  by  Okla.  Code  1890,  chap.  70, 
art.  32,  §  6,  where  such  fact  fully  appears  by  the  facts  set  forth  therein. 
Carson  v.  Butt,  4  Okla.  133,  46  Pac.  596. 
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A  petition  to  recover  the  penalty  imposed  for  importation  of  contract  la- 
borers is  insufficient  where  it  fails  to  allege  a  contract  to  perform  labor 
or  service  in  the  United  States,  and  merely  suggests  the  same  by  vague 
allegations  and  inferences.  MoUer  v.  United  States,  6  C.  C  A.  459,  13 
U.  S.  App.  472,  67  Fed-  490. 

And  a  complaint  for  damages,  under  the  act  of  Congress  of  July  2,  1890, 
from  an  illegal  combination  in  restraint  of  trade,  must  show  directly, 
and  not  by  way  of  inference,  that  the  acts  of  defendant  resulted  in  a  re- 
straint or  monopoly  of  interstate  commerce.  Dueber  Watch-Case  Mfg. 
Co.  v.  E.  Howard  Watch  d  Clock  Co.  14  C.  C.  A.  14,  35  U.  S.  App.  16, 
66  Fed.  637. 

6o,  a  petition,  to  put  defendants  upon  their  denial  of  a  partnership  between 
them,  ought  to  be  reasonably  sufficient  by  its  averments,  when  inter- 
preted according  to  their  plain  and  natural  import,  to  apprise  the  de- 
fendants that  a  partnership  and  a  partnership  liability  are  charged; 
and  such  facts  should  not  be  left  to  inference  from  separate  averments. 
Kessler  v.  First  Vat.  Bank,  21  Tex.  Civ.  App.  98,  51  S.  W.  62. 

Bat  a  complaint  against  a  railroad  company  for  damages  by  reason  of  an 
assault  upon  the  plaintiff  by  a  fellow  passenger,  negligently  permitted 
by  defendant,  sufficiently  shows  that  the  train  boarded  by  plaintiff  was  a 
passenger  train  and  that  he  was  a  passenger,  although  such  facts  are 
not  directly  alleged,  where  they  are  plainly  apparent  and  necessarily 
implied  when  all  the  allegations  are  considered.  Evansville  d  /.  B.  Co. 
V.  Darting,  6  Ind.  App.  375,  33  N.  E.  636. 

A  complaint  on  a  county  treasurer's  bond,  alleging  that  the  treasurer  did 
not,  upon  being  re-elected  for  a  second  term,  have  on  hand  a  stated  sum 
of  money  collected  by  him  on  account  of  taxes  during  his  preceding 
term,  and  "did  not  account  for  or  pay  over  to  himself  as  his  own  suc- 
cessor said  sum  of  money  or  any  part  thereof,  but  had  theretofore  con- 
verted the  same  to  his  own  use," — is  not  defective  in  not  directly  aver- 
ring that  he  had  not  paid  out  the  funds  received  by  him  as  required  by 
law.     Graves  ▼.  State  ex  rel.  Cole,  136  Ind.  406,  30  N.  K  275. 

In  en  action  under  Id.  Rev.  Stat.  §  33G4,  to  compel  the  discharge  of  a  mort- 
gage, and  to  recover  damages  and  penalty,  the  complaint  must  directly 
and  unequivocally  allege  payment  of  the  amount  secured  by  the  mort- 
gage; and  an  allegation  that  plaintiff  has  fully  paid  and  satisfied  the 
notes  and  mortgage  "in  so  far  as  the  holder  of  said  notes  and  mortgage 
isi  concerned"  is  insufficient.  Gamble  v.  Canadian  d  A.  Mortg.  d  T.  Co. 
(Idaho)  55  Pac.  241. 

The  averment  in  a  petition  in  an  action  for  the  recovery  of  property,  that 
the  plaintiff  is  a  married  woman,  and  that  her  husband  "has  refused  to 
join  her  in  this  suit  for  the  recovery  of  her  separate  property  and  the 
value  of  the  same,"  is  not  a  direct  allegation  that  the  property  for 
which  she  sues  is  her  separate  property,  and  is  obnoxious  to  a  special 
exception.     Schwulst  v.  l^eely  (Tex.  Civ.  App.)  50  S.  W.  608. 

The  petitions  of  insurance  companies  intervening  in  an  action  by  the  in- 
sured for  the  destruction  of  property  by  fire  moy  refer  to  plaintiff's  pe- 
tition and  adopt  its  allegations  as  to  material  facts,  instead  of  directly 
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alleging  them.     Texarkana  d  Ft.  8.  R.  Co.  v.  Hartford  Ins.  Co.  17  Tex, 
Civ.  App.  498,  44  S.  W.  533. 

'An  aJlegartion  that  "said  money,  as  it  was  alleged,  not  then  being  in  the 
treasury  of  the  county,  but  having  been,  by  the  acts  and  order  of  the 
board  of  county  commissioners  and  county  treasurer,  appropriated  and 
paid  out  and  expended  by  and  for  said  county  of  Saline,"  is  bad  on  de- 
murrer.  The  court  said:  "It  devolved  on  the  plaint iif  to  state  facts, 
and  not  a  matter  of  hearsay  which  someone  else  may  have  regarded  as 
a  fact."    Byington  v.  Saline  County^  37  Kan.  654,  16  Pac.  105. 

*  Suit  in  chancery.     WiUiama  v.  First  Preshy.  8oc.  1  Ohio  St.  478,  504. 

Bill  to  redeem,  stating  as  an  excuse  for  not  joining  rvpreaentatives  of 
deceased  joint  lender,  "that  the  defendant  G.  alleged,  and  plaintiff  be- 
lieA^ed  the  fact  to  be^  that"  the  money  was  lent  by  the  two  as  trustees, 
and  plaintiff  was  advised  that  the  right  to  the  money  survived  to  G. 
Egremont  v.  Coxcell,  5  Beav.  620. 

In  an  action  for  trespass,  in  which  it  is  alleged  that  defendant,  in  violation 
of  a  statute,  failed  to  use  reasonable  means  to  prevent  the  spread  of  hog 
cholera  from  his  herd,  a  count  in  the  declaration  is  demurrable  which 
fails  to  allege  directly  that  the  defendant's  swine  were  infected  with 
such  disease,  but  only  charges  that  defendant  had  reason  to  suspect  they 
were  so  infected.     Conard  v.  Crowdaon,  75  IlL  App.  614. 

*  Statement  that  "defendant  will  prove  on  said  trial,  in  justification,  the 

following  facts  and  circumstances,  that  is,^  etc.,  held,  not  an  issuable 
allegation.     Letcia  v.  Kendall,  6  How.  Pr.  59,  64,  1  Code  Rep.  N.  S.  402. 

An  averment  by  the  pleader  that,  in  the  same  matter,  between  the  same 
parties,  but  in  a  former  suit  and  in  another  court,  he  had  pleaded  pre- 
scription, is  not  sufficient  as  a  plea  in  the  present  case.  Ashbey  v.  Ash- 
hcy,  41  La.  Ann.  102,  5  So.  539. 

*  In  an  action  to  enjoin  tax  commissioners  from  levying  an  unequal  tax, 

material  allegations, — as,  "that  for  the  year  1881,  as  is  shown  by  the 
public  report  and  the  books  of  the  auditor-general  of  Pennsylvania,  the 
sum  of,"  etc.;  "that  it  appears,  as  is  shown  by  the  bo<^  and  publislied 
report  of  the  secretary  of  internal  affairs  for  the  ^ar  1881,  that  the 
total  valuation,"  etc. ;  "that  for  the  same  year,  as  is  shown  by  the  books 
and  published  reports  of  the  auditor-general,  a  tax  was  paid  into  the 
state  treasury,"  etc., — are  not  demurrable.  The  demurrer,  of  course, 
admits  these  allegations  of  fact  to  be  true.  Their  materiality  is  not  af- 
fected by  the  circumstance  that  they  are  stated  to  appear,  also,  upon 
the  books  and  publi^ed  reports  of  the  auditor-general  and  the  secretary 
of  internal  affairs  of  Pennsylvania.  Boyer  v,  Boyer,  113  U.  S.  089,  701, 
28  L.  ed.  1089,  1092,  5  Sup.  Ct.  Rep.  706. 

2.  —  technical  words  not  necessary. 

The  word  "alleges"  or  "avers"  is  not  essential.*  But  language 
wliicli  imports  opinion  rather  than  assertion  of  fact  is  wholly  in- 
sufficient.^ Substantial  accuracrjr  of  stateinent  is  required  under  the 
Code  system,  but  not  technical  exactness.^ 

*  A  pleading  is  sufficient  on  general  demurrer,  although  the  word  "charge" 
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is  used,  if  it  is  evident  that  the  pleader  intended  to  "allege"  or  "aver" 
the  fact.    Johnson  v.  Helmstaedter,  30  N.  J.  £q.  124. 

'Carter  v.  Lyman^  33  Miss.  171. 

■  'Sorion  v.  McDevit,  122  N.  C.  765,  30  S.  E.  24. 

A  demurrer  to  a  petition  is  properly  overruled  where  the  allegations  of  the 
petition,  although  crudely  framed,  state  a  cause  of  action  in  favor  of 
plaintiff  and  against  defendant.  Pleasant  Grove  Ttcp.  v.  Ware,  7  Kan. 
App.  648,  53  Pac  885. 

Verbal  precision  is  not  necessary  in  a  pleading  in  Louisiana,  but  when  a 
cause  of  action  is  presented  by  the  general  force  and  meaning  of  the  al- 
legations, considered  all  together,  the  pleadings  should  be  sustained. 
Kellar  v.  Victoria  Lumber  Co.  46  La.  Ann.  476,  12  So.  511. 

A  declaration  which  contains  the  necessary  allegations,  so  that  judgment 
according  to  law  and  the  right  of  the  cause  may  be  given  therein,  is 
sufficient,  although  it  is  not  artistically  and  critically  drawn.  David- 
eon  v.  Pittsburg,  C.  C.  d  ^'^  L,  R.  Co.  41  W.  Va.  407,  23  S.  E.  693. 

In  a  suit  in  a  Federal  court  for  general  administration  of  a  trust  by  fore- 
closure of  a  mortgage,  the  usual  strictness  of  pleading  is  not  required 
by  those  who  come  in  to  assert  their  claims  to  the  property  or  for  pay- 
ment out  of  it,  where  the  classification  of  liens  and  preferences  takes 
place,  particularly  in  the  cases  of  those  commercial  mortgages  of  cor- 
porate property  which  are  essential  instrumentalities  of  corporate  en- 
terprises. Blake  v.  Pine  Mountain  Iron  d  Coal  Co.  22  C.  C.  A.  430,  43 
U.  S.  App.  490,  76  Fed.  624. 

Nor  is  a  statement  defective  because  it  sets  out  a  cause  of  action  more  for- 
mally and  elaborately  than  is  absolutely  necessary  under  the  Pennsyl- 
vania statute,  and  uses  some  of  the  language  of  the  old  forms  of  decla- 
rations.    Smith,  A',  d  F.  Co.  v.  Smith,  160  Pa.  663,  31  Atl.  343. 

3.  —  inf crmation  and  belief. 

A  direct  allegation  of  a  fact  may  be  expressed  to  be  made  "upon 
information  and  uelief  ;"^  and  is  not  on  that  accoimt  bad  on  demur- 
rer, even  when  the  fact  so  stated  may  be  presumed  to  be  within  the 
personal  knowledge  of  the  party  pleading.^ 

At  common  law  and  in  equity,^  an  allegation  that  the  party  is  in- 
fonned,*  or  that  he  is  advised  and  believes,^  or  is  informed  and  be- 
lieves,®  or  even  that  the  adverse  party  alleges  and  the  party  pleading 
believes"^  the  fact  to  be  so  and  so,  is  bad  on  demurrer. 

Tender  the  new  procedure  the  uncertainty  resulting  from  using  such 
informal  statements^  instead  of  a  direct  statement  upon  infoniiation 
and  belief,  is  not  r^arded  as  ground  for  demurrer.® 

And  an  allegation  which  is,  in  itself,  direct,  is  not  rendered  bad 
on  demurrer  by  being  introduced  by  a  statement  of  information  and 
belief  with  the  words  "and  he  tlierefore  alleges."® 

^  Lucas  V.  Oliver,  34  Ala.  626;  Leavenicorth  v.  Pepper,  32  Fed.  718. 
Abb.  Pl.  Voi-.  I. — 8. 
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Axi  averment  is  not  objectionable  because  made  on  information  and  belief. 
Drennen  v.  Mercantile  Tru9t  d  Deposit  Co,  115  Ala.  592,  39  L.  R.  A. 
623,  23  So.  164. 

The  averment  of  a  complaint  in  an  action  against  a  corporation  with  ref- 
erence to  facts  which  are  recorded  in  the  hooka  of  the  corporation  may 
be  upon  information  and  belief,  notwithstanding  that  the  records  of  the 
corporation  are  open  to  the  plaintiffs  inspection.  McDermont  v.  Ana- 
heim  Union  Water  Co,  124  Cal.  112,  56  Pac.  779. 

A  complaint  alleging  mistake  of  fact  is  not  fatally  defective  in  alleging 
such  mistake  upon  information  and  belief,  where  the  facts  are  pecu- 
liarly within  the  knowledge  of  the  other  party,  and  the  papers  from 
which  they  can  be  ascertained  are  in  his  control.  Delta  County  v.  Oun- 
niaon  County,  17  Colo.  41,  28  Pac  476. 

The  objection  that  the  averments  of  a  complaint  are  made  on  information 
and  belief  is  not  a  ground  of  demurrer,  either  general  or  special,  as  such 
form  of  averment  may  be  necessary  where  the  verification  is  made  by 
an  attorney.     Carpenter  v.  Smith,  20  Colo.  39,  36  Pac.  789. 

The  defense  of  payment  may  be  alleged  upon  information  and  belief.  Fir  it 
yat.  Bank  v.  Roberts,  2  N.  D.  195,  49  N.  W.  722. 

An  affidavit  of  defense  by  a  special  partner  may  allege  on  information  and 
belief,  that  upon  a  renewal  of  the  limited  partnership  the  special  capi- 
tal was  wholly  unimpaired,  as  stated  in  the  certificate  of  renewal,  un- 
der Pa.  act  1836  (P.  L.  p.  144)  requiring  the  affidavit  as  to  the  amount 
of  capital  belonging  to  the  special  partners  to  be  made  by  a  general 
partner.    Blumenihal  v.  Whitaker,  170  Pa.  309,  33  Atl.  103. 

Affirmative  matter  in  an  answer  may  be  alleged  upon  information  and  be- 
lief, with  the  same  effect  as  in  a  complaint.  Risdon  v.  Davenport,  4  S. 
D.  655,  57  N.  W.  482. 

The  words  "on  information  and  belief,"  used  by  a  surety  sued  on  a  note  in 
alleging  "on  information  and  belief"  that  plaintiff  had  extended  the 
time  of  payment  without  his  consent,  do  not  render  the  answer  demur- 
rable, as  the  words  may  be  regarded  as  surplusage.  Warhurton  v. 
Ralph,  9  Wash.  537,  38  Pac.  140. 

*yew  York  Marbled  Iron  Works  v.  Smith,  4  Duer,  362,  in  which  it  was 
held  that  a  motion  to  dismiss  was  properly  denied. 

'  Bill  to  discover  an  assignment  of  a  lease,  which  stated  that  the  plaintiff 
had  been  informed  that  defendants  were  assignees  of  a  lease  wherein 
there  was  a  covenant  that  the  lessees  should  grind  all  their  com  at 
plaintiff's  mill,  is  bad  on  demurrer  on  the  ground  that  plaintiff  had  not 
charged  that  defendants  were  assignees.  It  was  not  suffici^it  to  allege 
that  plaintiff  had  been  informed  that  defendants  were  assismees,  but  that 
fact  must  be  positively  averred,  as  in  a  declaration  at  law.  Uwbridge 
V.  Staveland,  1  Ves.  56. 

Story,  Eq.  PI.  251. 

♦Cameron  V.  ii66o«,  30  Ala.  416. 

An  affidavit  of  defense  in  Pennsylvania,  made  upon  information,  must  state 
that  the  affiant  believes  the  matters  set  forth  therein  to  be  true.    An 
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averment  that  he  is  informed  and  expects  to  be  able  to  prove  certain 
facts  is  insufficient.     Woods  v.  Vankirk,  17  Pa.  Co.  OL  158. 

But  an  affidavit  of  defense  need  not  aver  that  "affiant  is  informed,  believes, 
and  expects  to  be  able  to  prove"  the  facts  averred  by  him,  unless  he  is 
unable  to  state  the  facta  as  of  his  own  knowledge.  Wolf  v.  Jacobs,  187 
Pa.  260,  41  Atl.  27. 

'Allegation  that  complainant  la  advised  and  believes  that  defendant  did, 
etc.,  is  not  enough.    Bill  dismissed.    Jones  v.  Cotcles,  26  Ala.  612. 

'An  allegation  that  complainant  "is  informed  and  believes"  that  a  certain 
material  fact  exists,  is  not  equivalent  to  an  averment  of  the  existence 
of  that  fact;  but  an  averment  of  the  existence  of  the  fact,  "as  complain- 
ant is  informed  and  believes,"  is  sufficient.  Where  the  equity  of  a  bill 
rests  on  the  existence  of  one  of  two  facts,  which  are  stated  disjunctively, 
and  one  of  which  is  not  sufficient  to  uphold  the  bill,  the  avermetit  is 
insufficient.     Lucas  v.  Oliver,  34  Ala.  626. 

An  answer  alleging  that  as  "def^idant  is  informed  and  believes,  he  denies" 
all  allegations  of  the  complaint,  is  bad.  Shain  v.  Du  Jardin  (Cal.)  38 
Pac.  529. 

An  allegation  that  plaintiff  "is  informed  and  believes"  certain  facts  is  not 
a  good  allegation,  as  a  denial  of  such  allegation  would  create  an  imma- 
terial issue.     Smith  v.  Ferries  d  C.  H.  R,  Co.  (Cal.)  61  Pac.  710. 

One  who  has  taken  possession  of  land  under  a  bond  for  titles,  and  asks  to 
be  relieved  from  stipulated  payments  on  the  ground  of  a  defect  in  title, 
roust  unequivocally  allege  the  insolvency  of  the  vendor,  and  an  aver- 
ment on  information  and  belief  is  not  sufficient.  Mallard  v.  Allred,  106 
Ga.  503,  32  S.  £.  588. 

In  a  bill  to  set  aside  a  deed,  allegations  of  fraud,  made  on  information  and 
belief,  cannot  be  sustained  where  the  facts  upon  which  the  belief  is 
founded  are  not  set  forth.  Murphy  v.  Murphy,  189  Ul.  360,  59  X.  E. 
790. 

An  allegation  in  a  creditor's  bill  that  plaintiff  "believes,  and  has  reason  to 
believe,'*  that  defendants  have  committed  a  specified  fraud,  does  not  suf- 
ficiently charge  the  fraud,  as  the  fraud  must  be  directly  charged.  WU- 
kin^on  v.  Goodin,  71  Mo.  App.  394. 

Ad  affidavit  of  defense,  alleging  that  affiant  has  abundant  reason  to  believe 
facts  sought  to  be  set  up,  is  insufficient.  It  must  state  the  facts  of  the 
knowledge  of  the  affiant,  or  that  he  is  informed,  believes,  and  expects  to 
be  able  to  prove  them«     Netohold  v.  Pennock,  154  Pa.  591,  26  Atl.  606. 

An  allegation  in  a  bill  oooceming  a  fundamental  fact  on  which  the  validity 
of  a  municipal  ordinance  depends  is  insufficient,  where  it  is  made  on 
''information  and  beMef"  only.  Kirchman  v.  West  ds  South  Towns 
Street  R.  Co.  58  Dl.  App.  515. 

A  stockholder  in  a  corporation  seeking  to  intervene  in  a  suit  to  foreclose 
its  bonds,  on  the  ground  of  fraud  and  collusion  between  the  bondhold- 
ers and  the  directors,  must  specifically  and  fully  set  forth  the  fact:; 
upon  which  the  charge  of  fraud  is  based,  and  such  facts  must  be  sworn 
to  by  a  person  having  actual  knowledge  thereof.    Averments  upon  in- 
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formation  and  belief  are  insufficient.    Stradley  v.  Pailthorp,  96  Mich. 
287,  55  N.  W.  807. 

An  allegation  that  plaintiff  is  informed  and  believes  that  defendant  is,  and 
was  at  the  times  mentioned,  the  owner  of  certain  stock,  is  not  a  su£S- 
cient  allegation  of  defendant's  oi^^^ership,  either  upon  information  and 
belief,  or  otherwise.     Bank  of  North  America  v.  Rindge,  57  Fed.  279. 

But  an  allidavit  verifj'ing  a  bill  in  an  action  to  recover  usur^  is  not  insuffi- 
cient because  it  is  to  the  effect  that  the  statements  in  the  bill  are  true 
to  the  best  knowledge  and  belief  of  the  affiant.  Buquo  v.  Ban  A:  of  Erin, 
(Tenn.  Ch.  App.)  62  S.  W.  775. 

^Egremon*  v.  Cowtll,  6  Beav.  620;  Story,  Eq.  PI.  243. 

'Under  §§  85,  02,  114,  of  Ohio  Code,  providing  that  allegations  of  a  plead- 
ing are  to  be  expressed  in  ordinary  language  and  to  be  liberally  con- 
strued, an  objection  that  the  defendant  pleaded  that  "he  is  informed 
and  believes"  the  facts  alleged  cannot  be  raised  by  demurrer;  the  proper 
remedy  is  a  motion  to  strike  out.  Stoutenhurg  v.  Lybrand,  13  Ohio  St. 
228. 

The  objection  that  allegations  in  a  complaint  are  improperly  made  upon 
information  and  belief  must  be  taken  by  motion,  and  not  by  demurrer. 
Jones  y.  Pearl  Min,  Co,  20  Colo.  417,  38  Pac  700. 

HotceU  V.  Eraser,  6  How.  Pr.  221;  Bement  v.  Wisner,  1  Code  Rep.  X.  S. 
143;  Radxcay  v.  Mather,  5  Sandf.  054.  In  the  three  foregoing  cases 
the  allegations  were  that  the  party  believes,  etc. 

Fry  V.  Bennett,  6  Sandf.  54,  9  N.  Y.  Leg.  Obs.  330;  less  fully,  1  Code  Rep. 
N.  S.  238  (allegation  of  fact,  adding  "aa  the  defendant  has  been  in- 
formed and  belicA^es"). 

*Borroice  v.  Milhank,  5  Abb.  Pr.  28;  Da/vis  v.  Potter,  4  How.  Pr.  155,  2 
Code  Rep.  99. 

Wells  V.  Bridgeport  Hydraulic  Co.  30  Conn.  316,  79  Am.  Dec.  250.  where 
an  allegation  that  the  petitioner  "is  informed  and  verily  believes,  and 
thereupon  avers,"  etc.,  was  held  a  direct  and  positive  averment. 

So,  an  allegation  that  certain  representations  set  forth  were  "false,  as  de- 
ponent has  since  learned,"  may  be  regarded  as  a  positive  allegation  of 
falsity,  and  not  on  information  and  belief.  Cummings  v.  Wcollcfjf  16 
Abb.  Pr.  297,  note. 

Slander.  Allegation  that,  as  plaintiffs  are  informed  and  believe,  defend- 
ant spoke,  etc.  Error  to  sustain  demurrer.  McKinney  v.  Roberts,  68 
Cal.  192,  8  Pac.  857. 

Contra,  Ex  parte  Reid,  50  Ala.  439  (application  for  prohibition,  alleging 
that  complainant  is  informed  and  believes,  and  therefore  states,  not 
sufficient). 

4.  —  recital;  "whereas." 

In  general,  a  statement  of  necessary  facts,  oonstituting  a  part  of 
the  cause  of  action,  as  distinguished  from  a  matter  of  inducement,  if 
not  made  directly,  but  by  way  of  recital,  is  bad  on  demurrer.^     But 
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this  rule  does  not  apply,  either  to  the  promise  or  the  consideration,  in 
a  common  count  in  assumpsit.^ 

Matter  of  inducement  may  be  stated  parenthetically,  or  introduced 
by  'Vhereas."* 

^Allegations  by  way  of  recital  are  insufficient  at  common  law,  as  wall  as 
under  the  Code  procedure,  and  objection  thereto  may  be  taken  by  a  gen- 
eral demurrer.  Leadville  Water  Co.  v.  Leadville,  22  Colo.  297,  45  Pac. 
362. 

Material  facts  must  be  alleged  directly,  and  not  by  way  of  recital.  Wehh 
V.  Wardy  122  Ala.  365,  25  So.  48 ;  Ertcin  v.  Central  U,  Teleph.  Co.  148 
Ind.  365,  46  N.  K  667,  47  N.  E.  663;  Sutton  v.  Todd,  24  Ind.  App.  519, 
55  N.  E.  980;  Clyde  v.  Johnson,  4  N.  D.  92,  58  N.  W  512;  Spiker  v. 
Bohrer,  37  W.  Va.  258,  16  S.  E.  575. 

■  In  Sh<;ppard  v.  Peahody  Ins,  Co,  21  W.  Va.  368,  Green,  J.,  says :  "It  is 
unquestionably  true  that  it  is  a  general  rule  of  pleading  that  whatever 
facts  are  necessary  to  constitute  the  cause  of  action  should  be  directly 
and  positively  stated  in  the  declaration,  and  not  by  way  of  recital ;  but, 
though  this  rule  be  apparently  violated,  it  has  been  expressly  decided 
by  the  court  that  if  in  assumpsit,  in  this  common  indebitatus  count,  the 
promise  is  stated  after  a  whereas,  though  the  promise  is  the  very  gist 
of  the  action,  yet  such  a  count  so  framed  will  be  held  good  on  demurrer. 
See  Burton  v.  Hansford,  10  W.  Va.  470,  27  Am.  Rep.  571.  This  con- 
clusion was  reached  because  this  was  the  manner  in  which  the  judges 
of  England  had  prescribed  for  such  a  count  in  an  action  of  assumpsit; 
and  they  decided  that  such  a  mode  of  stating  the  promise  in  such  a 
count  was  good,  independently  of  their  having  prescribed  this  as  its 
proper  form.  And  while  the  Virginia  courts  had  repeatedly  sustained 
demurrers  in  other  forms  of  action,  because  necessary  facts  were  not 
stated  in  the  declarations  positively,  but  by  way  of  a  recital,  as  after 
a  whereas,  yet  they  had  never  held  that  a  demurrer  to  a  count  in  a  dec- 
laration in  indebitatus  assumpsit  would  be  defective  because  the  prom- 
ise was  stated  after  a  whereas.  ...  As  the  promise  is  the  very  gist 
of  the  action  of  assiimpsit,  it  would  seem  to  follow  that  if  we  permit  it 
to  be  thus  stated  after  a  whereas,  we  could  not  consistently  hold  that 
in  such  a  count  the  consideration  could  not  be  stated  after  a  whereas; 
especially  when  the  forms  of  common  counts,  a-s  prescribed  by  the  Eng- 
lish judges,  not  only  stated  the  promise  after  a  whereas,  but  also  the 
consideration."     (Citing  Robinson,  Forms,  550,  551,  554.) 

At  common  law,  it  is  sufficient  in  a  declaration  to  allege  a  deed  or  other  in- 
strument, by  way  of  recital,  though  in  a  plea  it  is  not.  Wells  v.  Query, 
Litt.  Sel.  Cas.   (Ky.)  210;  1  Chitty,  PI.  16th  Am.  ed.  309,  310. 

•1  Chitty,  PI.  16th  Am,  ed.  296. 

A  defect  in  the  declaration  in  an  action  against  stockholders  to  recover 
upon  their  personal  liability,  consisting  of  the  allegation  of  the  material 
fact  of  the  recovery  of  judgment  against  the  corporation  only  as  an  in- 
ducement under  a  *'whereas,"  is  merely  one  of  form,  and  can  be  taken 
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advantage  of  by  a  special  demurrer  only,  and  not  by  a  general  demarrer. 
Third  ^at.  Bank  v.  Angell,  18  R.  I.  1,  29  Atl.  500. 

5.  —  videlicet. 

A  videlicet  cannot  increase  or  diminish  the  intrinsic  significance 
of  the  preceding  matter,  but  may  limit  the  application  thereof,  by 
showing  the  meaning  of  words  used  there. 

If  it  is  repugnant  in  substance  to  the  preceding  matter  it  must  bo 
rejected  as  surplusage. 

If  it  merely  particularizes  what  was  general,  in  the  words  preced- 
ing, they  may  be  construed  together.^ 

*  Allegation  of  sale  of  "spirituous  liquor,  to  wit,  .  •  .  beer,"  is  good, 
as  an  allegation  of  a  sale  of  intoxicating  beer.  State  v.  Broum,  51 
Conn.  1. 

Hie  old  illustration  is, — to  say  "his  heirs,  viz.,  heirs  of  his  body,"  is  good ; 
but  to  say  "all  his  land  in  A.,  viz.,  two  acres,"  when  he  has  three,  will 
pass  the  three. 

Concerning  the  use  of  a  videlioet,  see  Gould,  PI.  pp.  73,  75. 

6.  Objection  to  mode  of  statement,  not  available. 

A  pleading  is  not  bad  on  demurrer  for  insufficiency,  if  the  defect 
objected  to  is  not  an  omission  of  any  necessary  fact,  but  only  a  de- 
ficiency in  the  mode  of  stating  some  fact* 

^Bethel  v.  Woodworth^  11  Ohio  St.  393,  396. 

It  is  error  to  sustain  a  demurrer  where  the  essential  facts  are  all  alleged, 
although  defectively  or  improperly.  Hamish  v.  Bramer,  71  Cal.  15.%  II 
Pac.  8S8. 

As  to  iNDEFUriTEKESS  AND  UlTCERTAINTT,  See  §S  10,  11,  infro. 

7.  Generality. 

The  general  rule  that  wherever  a  subject  comprehends  a  multipli- 
city of  matters,  generality  of  pleading  is  allowed,^  is  to  be  taken  with 
the  qualification  that  whore  there  is  anything  specific  in  the  subject, 
tliough  consisting  in  a  number  of  particulars,  they  must  all  be  enu- 
merated.^ 

The  failure  of  a  petition  to  set  out  the  language  and  date  of  a 
WTdtten  instrument  is  excusable  where  it  is  in  the  possession  of  the 
defendant^ 

An  objection  to  a  complaint  that  it  is  not  sufficiently  explicit  in  its 
statement  of  the  facts  must  be  taken  on  motion,  and  not  by  demurrer.* 

»  1  Chitty  PI.  16th  Am.  ed.  346. 

As  to  general  averments,  see  Gould,  PL  pp.  176,  350. 
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A  general  charge  or  statement  of  a  matter  of  fact  is  sufficient,  and  it  is  un* 
necessary  to  charge  minutely  all  the  circumstances  which  may  conduce 
to  prove  the  general  charge.  Dunn  v.  Johnson,  115  N.  C.  241),  20  S.  E. 
390. 

A  bill  for  the  specific  perfonnance  of  a  contract  for  the  sale  of  land,  which 
alleges  that  the  vendee,  through  a  person  ^vho  was  the  agent  of  the 
owners,  purchased  the  premises  by  a  contract  in  writing  siffned  by  such 
agent,  is  not  demurrable  for  failure  to  specify  the  extent  and  character 
of  the  agency.     Riley  v.  HodgkinSj  57  N.  J.  £q.  278,  41  Atl.  1099. 

In  a  dedaraticm  by  a  purchaser  of  land  against  his  brokers  for  false  rep- 
resentations in  the  sale,  a  count  in  the  ordinary  form  for  money  had 
and  received,  with  a  bill  of  particulars  claiming  for  cash  paid  by  a  mis- 
take and  under  misapprehension  of  fact  at  the  time  of  the  conveyance, 
is  sufficient  on  demurrer  in  the  absence  of  any  motion  for  further  partic- 
ulars.    Bolst  y.  Stewart,  161  Mass.  51G,  37  N.  £.  755. 

In  an  action  to  recover  wages,  it  is  not  necessary,  in  response  to  a  special 
demurrer,  to  set  out  in  full  a  correspondence  between  the  plaintiff  and 
the  defendant  prior  to  the  hiring,  where  the  petition  shows  that  the  con- 
tract of  employment  was  not  made  in  the  correspondence,  but  at  a  sub- 
sequent personal  interview.  Moore  v.  Kelly  d  J.  Co.  Ill  6a.  371,  36  S. 
E.  802.   , 

A  total  want  of  consideration  for  a  promissory  note  may  be  pleaded  in  gen- 
eral terms  in  an  action  thereon.  Ohio  Thresher  d  Engine  Co,  v.  Hensel, 
9  Ind.  App.  328,  36  N.  E.  716. 

A  complaint  upon  a  written  contract  need  not  set  out  fully  all  its  details, 
but  it  is  sulBdent  to  allege  generally  the  contract  terms  and  prove  its 
full  performance  upon  the  trial.  Logan  v.  Berkshire  Apartment  Asso. 
40  N.  Y.  S.  R.  14,  18  N.  Y.  Supp,  164. 

So,  plaintiff  in  an  action  upon  a  contract  for  the  manufacture  and  setting 
up  of  a  specific  article,  with  details  and  items  of  work  required  to  put 
it  in  place  of  a  former  one,  to  remove  the  latter,  and  to  do  the  work  in 
a  specified  time,  need  not  allege  the  details,  but  only  the  substantial 
matters  of  the  contract.  Logan  v.  Berkshire  Apartment  Bouse,  3  Misc. 
296,  22  N.  Y.  Supp.  776,  Affirming  1  Misc  18,  20  N.  Y.  Supp.  369. 

The  complaint,  in  an  action  by  policy  holders  in  a  mutual  life  insurance 
company  to  enjoin  the  company  from  making  an  assessment  to  pay 
specified  policies  claimed  to  be  invalid,  alleging  that  plaintiffs  are  and 
have  been  since  a  specified  date  members  of  defendant  company,  is  suffi- 
cient without  setting  forth  all  the  steps  taken  by  them  to  become  mem- 
bers, or  stating  the  amount  of  the  membership  fees  or  assessments  paid 
by  them.  Carmien  v.  Cornell,  148  Ind.  83,  47  N.  E.  216  (Citing  Elsey 
V.  Odd  FeUov^  Mut.  Relief  Asso,  142  Mass.  224,  7  N.  E.  844). 

In  an  action  by  a  stockholder  of  a  corporation  for  an  accounting  of  moneys 
alleged  to  have  been  illegally  voted  by  the  directors,  to  the  detriment  of 
his  rights,  in  payment  of  back  salary  to  an  officer  who,  it  is  further 
charged,  has  concealed  the  financial  affairs  and  books  of  the  corporation 
from  the  plaintiff,  such  allegations  are  sufficient  on  general  demurrei 
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to  compel  an  answer  in  respect  to  the  payment  of  salary  complained  of. 
Blair  v.  Telegram  Nctjcspaper  Co.  172  Alass.  201,  51  N.  E.  1080. 

A  bill  to  enforce  the  plaintiff's  right  to  stock  under  an  agreement  that,  ia 
consideration  of  the  surrender  of  a  license  under  a  patent,  and  servir-ea 
to  be  rendered  in  helping  to  effect  the  sale  of  the  patent,  he  shall  be  en- 
titled to  a  certain  portion  of  any  stock  received  for  the  patent,  need  not 
so  particularly  aver  readiness  to  com'ey  the  license  as  a  bill  for  specific 
performance  of  the  contract.  Lee  v.  Electric  Typographic  Co.  68  Fed. 
519. 

A  complaint  in  an  action  under  Ind.  Rev.  Stat.  1894,  §§  5632  et  seq.,  to  re- 
cover the  amount  expended  by  a  township  trustee  in  cleaning  out  a 
property  owner's  allotment  of  a  public  ditch,  and  to  foreclose  a  lien 
upon  the  real  estate,  need  not  allege  in  detail  all  the  facts  necessary  to 
the  legal  establishment  of  the  alleged  public  ditch;  but  an  avei-ment 
that  a  public  drain,  which  is  described,  has  been  duly  established  and 
opened  as  such,  is  suificient.  Beatty  v.  Pruden^  13  Ind.  App.  307,  41 
N.  E.  961. 

A  description  of  the  land  in  the  declaration  in  an  action  for  trespass,  as 
being  all  that  part  of  a  designated  quarter  of  a  specified  fractional  quar- 
ter lying  north  of  a  designated  county  drain,  is  sufficiently  specific,  as 
such  a  drain  is  a  known  boundary  or  monument.  Hueted  v.  WH- 
loughby,  117  Mich.  56,  75  N.  W.  ^79. 

An  allegation  in  a  complaint  in  an  action  by  an  employee  of  a  lessee  of  a 
building  with  the  use  of  an  elevator,  that  at  the  time  of  the  fall  of  the 
elevator  he  was  rightfully  and  lawfully  tJiei-eon  for  the  purpose  of  rais- 
ing and  lowering  goods  of  the  lessee,  is  sufficiently  specific  as  to  his 
right  to  be  on  the  ele\'ator,  without  setting  out  what  particular  goods 
he  was  actually  raising  or  lowering.  Ellis  v.  Waldron,  19  R.  I.  309,  33 
Atl.  869. 

It  is  sufficient  in  an  action  for  the  breach  of  a  covenant  of  warranty,  by 
the  covenantee  after  eviction  under  a  para:iiount  title,  to  allege  in  gen- 
eral terms  an  eviction  under  a  title  paramount  to  that  of  the  cove- 
nantor.    Cheney  v.  SirauhCy  35  Neb.  521,  53  N.  W.  479. 

A  complaint  in  an  action  against  a  husband  to  obtain  support  for  the  wife 
and  her  minor  children,  under  Ind.  Rev.  Stat.  1881,  §  5132,  on  the 
ground  that  defendant  deserted  her  and  her  children  without  cause,  is 
not  bad  as  being  too  general  because  it  uses  the  word  ''abandoned,"  in- 
stead of  the  word  "deserted,"  in  referring  to  defendant's  act  of  desertion^ 
since  the  two  words  convey  the  same  idea.  Carr  v.  Carr,  6  Ind.  App. 
377,  33  N.  E.  805. 

A  complaint  by  a  yard  master  against  a  railway  company  for  personal  in- 
juries is  sufficiently  specific  as  to  the  alleged  defective  condition  of  an 
engine,  when  it  alleges  that  the  throttle  of  the  engine  leaked,  and  that 
there  were  other  defects  known  to  the  company  which  plaintiff  is  un- 
able to  specify,  and  which  had  been  long  known  to  the  company.  Wa- 
bash d  W.  R.  Co.  V.  Morgan,  132  Ind.  430,  31  N.  E.  661. 

A  complaint  for  injuries  to  a  railway  engineer,  caused  by  a  misplaced 
switch  due  to  a  defective  switchlock,  is  sufficiently  specific  where  it  sets 
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forth  the  particulars  and  cause  of  the  accident,  and  states  thpt  the  lock 
was  old,  worn  out,  defective,  out  of  repair,  broken,  and  unsafe.  Ohio 
d  M.  R.  Co,  V.  Beaton,  137  Ind.  1,  35  N.  E.  687. 

A  petition  by  a  railway  switchman  for  injuries  from  the  giving  way  of  a 
defective  brake  upon  a  train  upon  which  he  was  not  employed,  but 
which  he  was  directed  to  mount,  need  not  allege  the  particular  defect 
in  the  brake,  but  only  that  the  brake  was  defective.  Qalveston,  H.  d  8, 
A.  H.  Co,  V.  Templeton,  87  Tex.  42,  26  S.  W.  1066,  Affirming  (Tex.  Civ. 
App.)  25  S.  W.  135. 

A  declaration  in  an  action  for  personal  injuries,  alleging  that  plaintiff  was, 
on  a  specified  day,  on  a  certain  train  then  being  used  by  the  receivers  of 
a  specified  railroad  company  on  a  track  owned  by  defendant  company, 
and  that  defendant,  not  regarding  its  duty,  so  carelessly  and  negli- 
gently conducted  itself,  that  one  of  its  trains  was,  by  defendant,  care- 
lessly and  negligently  driven  against  the  train  on  which  plaintiff  was, 
by  means  of  which  plaintiff  was  wounded,  injured,  and  crippled, — set^ 
out  plaintiff^B  cause  of  action  with  sufficient  particularity.  Birckhead 
V.  Chesapeake  d  0.  R,  Co.  95  Va.  648,  29  S.  El  678. 

A  complaint  in  a  libel  action  need  not  contain  an  innuendo,  where  the  pub- 
lication, considered  in  connection  with  the  inducement,  is  defamatory  on 
its  face.     Sharpe  v.  Larson^  70  Minn.  209,  72  N.  W.  061. 

It  is  not  necessary  under  Minn.  GSen.  Stat.  1894,  §  5257,  to  plead  in  an  ac- 
tion for  libel  any  extrinsic  facts  for  the  purpose  of  showing  the  appli- 
cation of  the  defamatory  matter  to  the  plaintiff;  but  it  is  sufficient  to 
allege  generally  that  it  was  published  concerning  plaintiff.  Martin 
County  Bauk  v.  Day,  73  Minn.  195,  75  N.  W.  1115. 

An  averment  in  a  complaint  by  subcontractors  to  enforce  their  claim 
against  the  building,  that  they  were  employed  by  the  contractor  to 
plaster  the  house  and  furnish  the  material,  which  they  did,  and  that  it 
was  worth  a  stated  sum,  is  sufficient  to  withstand  a  demurrer  in  the 
absence  of  a  motion  to  make  more  specific  or  for  a  bill  of  particulars. 
Adamson  v.  Shaner,  3  Ind.  App.  448,  29  N.  E.  044. 

A  general  averment  in  a  petition  in  an  action  for  relief  on  the  ground  of 
fraud  shown  to  have  been  committed  more  than  four  years  before,  that 
the  fraud  was  not  discovered  by  plaintiff  until  a  time  within  four  years 
before  the  case  was  brought,  is  sufficient  to  bring  the  case  within  the 
saving  clause  of  tlie  statute  of  limitations,  without  specifically  setting 
out  when  or  how  the  discovery  was  made,  or  why  it  ^vas  not  made 
sooner.     Zieverink  v.  Kemper,  50  Ohio  St.  208,  34  N.  E.  250. 

A  complaint  in  an  action  for  malicious  prosecution  may  allege  that  the 
arrest  and  imprisonment  of  plaintiff  were  procured  without  reasonable 
or  probable  cause,  without  more  specifically  stating  the  facts  upon 
which  that  ultimate  fact  rests.  Struby-EstabrooU  Mercantile  Co.  v. 
Kyes,  9  Colo.  App.  190,  48  Pac.  663. 

A  complaint  for  breach  of  a  covenant  against  encumbrances  sufficiently  al- 
leges the  existence  of  a  valid  encumbrance,  in  the  absence  of  a  motion  to 
make  it  more  specific,  by  charging  that  tliere  was  a  valid  and  subsisting 
mortgage  on  the  land  for  a  specified  amount,  that  such  moiigagc  was 
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subsequently  foreclosed  in  the  proper  court  of  another  state,  and  that 
the  land  was  sold  under  decree  of  such  court.  XVorley  v.  Hineman,  6 
Ind.  App.  240,  33  N.  E.  260. 

An  allegation  in  a  declaration  for  injuries  to  the  employee  of  a  telephone 
company  by  a  current  of  electricity  from  the  feed  wire  of  an  electric 
street  railway,  while  upon  a  pole  of  the  fire  alarm  system  of  a  city, 
that  permission  to  climb  the  pole  was  granted  plaintiff  by  the  "city 
council  .  .  .  through  its  duly  authorized  officers  and  agents,"  is 
sufficient  without  stating  the  name  of  any  particular  official  or  agent. 
Augusta  R,  Co,  y.  Andreses j  92  Ga.  706,  19  S.  £.  713. 

A  complaint  against  a  railroad  company  for  injuries  from  fire  negligently 
allowed  by  it  to  spread  to  plaintiff's  Unds,  through  the  burning  of  the 
soil,  need  not  specially  aver  prudence  and  care  on  the  part  of  plaintiff 
in  guarding  against  fire,  although  his  land  is  of  a  combustible  nature, 
but  the  general  allegation  that  he  was  without  fault  is  sufficient^  unless 
the  facts  stated  show  him  guilty  of  negligence.  Chicago  d  E.  R.  Co,  ▼. 
Smith,  6  Ind.  App.  262,  33  N.  E.  241. 

A  complaint  in  an  action  by  an  employee  for  injuries  sustained  while  min- 
ing coal,  which  alleges  that  "the  defendant  carelessly,  negligently,  and 
wilfully  suffered  and  permitted  the  roofing  in  said  entrance  to  be  and 
become  unsafe  and  dangerous,  and  carelessly,  negligently,  and  wilfully 
failed  to  secure  said  roof  by  properly  propping  the  same  with  timbers,'* 
— is  sufficiently  specific  to  apprise  the  defendant  of  the  act  of  negligence 
relied  on.     Coal  Bluff  Mvn,  Co,  v.  Watts,  6  Ind.  App.  347,  33  N.  E.  662. 

A  complamt  for  personal  injuries  from  negligence  must  set  out  the  facts 
constituting  the  negligence  with  sufficient  p&rticularity  to  apprise  de- 
fendant of  the  nature  of  the  charge.  Conley  r.  Richmond  d  D.  R,  Co. 
109  N.  C.  692,  14  S,  E.  303. 

But  this  may  be  done  in  general  terms.  Wills  v.  Cape  Oirardeau  8.  W.  R. 
Co.  44  Mo.  App.  51  (Citing  Palmer  v.  Missouri  P.  R.  Co.  76  Mo.  217; 
Condoti  V.  Missouri  P.  R.  Co.  78  Ma  667 ) . 

An  averment  that  a  steamboat  company  had  out  its  gang  plank  for  the  pur- 
pose of  receiving  passengers,  and  that  the  boat  was  carelessly  moored, 
and  the  gang  plank  carelessly  fastened  on  the  boat,  is  sufficiently  par- 
ticular in  its  allegation  of  negligence  by  the  company  in  so  maintaining 
its  gaug  plank.  Croft  v.  Northwestern  8,  8.  Co,  20  WsCsh.  175,  55 
Pac.  42. 

A  declaration  which  alleges  that  a  city  possessed  and  controlled  certain 
sidewalks  on  a  street  and  avenue  named,  in  said  city,  and  suffered  them 
to  remain  in  bad  and  unsafe  repair,  and  that  diverse  planks  wherewith 
it  was  laid  were  suffered  to  remain  broken  and  unfastened,  by  means 
whereof  the  plaintiff  was  injured,— «ufficiently  sets  forth  the  place 
where  the  injury  occurred;  and  if  greater  particularity  is  desired,  the 
proper  remedy  is  by  motion  to  make  more  definite,  not  by  demurrer. 
Orlando  v.  Heard,  29  Fla.  581,  11  So.  182. 

A  complaint  against  a  railway  company  for  the  killing  of  a  horse,  alleg- 
ing that  it  went  upon  the  railroad  where  it  was  not  fenced,  at  a  point 
inmiediately  north  of  a  certain-named  city,  is  sufficiently  specific  as  to 
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the  place  where  it  entered  upon  the  railroad  right  of  way.  Louisville, 
li,  A.  d  C,  R,  Co,  y.  Consolidated  Tank  Line  Co.  4  Ind.  App.  40,  30  N. 
E.  159. 

In  a  complaint  for  injuries  to  an  employee  in  a  sawmill,  caused  by  the 
breaking  of  a  defective  rigging  causing  the  saw  to  swing  forward  and 
injure  plaintiff,  an  allegation  that  his  duty  required  him  to  be  almost 
directly  in  front  of  the  saw  is  sufficiently  specific  as  to  where  he  was 
required  to  stand  when  managing  it.  Heltonville  Mfg.  Co,  v.  Fields, 
13S  Ind.  58,  3G  N.  £.  529. 

A  plea  of  usury,  interposed  to  avoid  a  deed  given  to  secure  a  loan,  need  not 
be  set  forth  with  the  particularity  required  in  actions  for  money;  but 
the  bare  fact  of  usury  is  sufficient.  Hollia  v.  Covenant  Bldg.  d  L.  A8$o. 
104  Ga.  318,  31  S.  E.  215. 

The  validity  of  a  tax  deed  is  sufficiently  attacked  by  general  averments  that 
it  is  void,  although  no  attack  is  made  upon  the  specific  ground  that  the 
delinquent  taxes  for  a  preceding  year  were  not  carried  forward  and  en- 
tered on  the  tax  list  of  the  year  for  the  taxes  of  which  the  sale  was 
made,  as  required  by  statute,— -especially  in  the  absence  of  any  motion 
for  a  more  specific  statement.  8nell  v.  Dubuque  d  8.  C.  R.  Co.  88  Iowa, 
442,  55  N.  W.  310. 

A  general  allegation  that  a  statute  or  ordinance  is  invalid  because  it  is, 
in  its  substance,  violative  of  the  fundamental  law,  is  sufficient  where 
the  inference  of  invalidity  is  one  following  from  the  fundamental  law 
compared  with  such  statute  or  ordinance.  York  v.  Chicago,  B.  d  Q.  R. 
Co.  56  Neb.  572,  76  N.  W.  1065. 

■Fan  Nes8  v.  Hamilton,  19  Johns.  349;  Cooper  r.  Qreeley,  1  Denio,  347 
(justification  of  defamation) ;  People  v.  Manhattan  Co.  9  Wend.  351 
(grounds  on  which  a  forfeiture  of  a  charter  was  sought) . 

A  plaintiff  suing  for  an  accounting  as  to  matters  found  to  haA'e  been  in- 
cluded in  a  previous  accounting  should,  on  opening  the  latter  to  allow 
him  to  show  error  and  mistake,  be  required  to  make  clear  allegations  of 
the  particular  errors  and  mistakes  relied  upon.  Boyt  v.  Clarkson,  23 
Or.  51,  31  Pac.  198. 

A  petition  for  the  replevin  of  cattle  is  bad  for  insufficiency  of  a  description 
thereof  giving  cmly  the  number,  age,  and  sex.  Smith  v.  McCoole,  5 
Kan.  App.  713,  46  Pac.  988. 

A  demurrer  to  a  bill  by  a  corporation  to  enjoin  the  collection  of  ta.xes  on 
its  franchise  and  stock,  on  the  gi'ound  that  the  statement  required  by 
law  had  been  prepared  and  delivered  to  the  assessor,  who  did  not  de- 
liver it  to  the  state  board  of  equalization,  and  that  such  board  wrong- 
fully and  unjustly  increased  the  amount  of  the  tax,  is  properly  sus- 
tained where  the  bill  does  not  state  the  particulars  of  the  statement. 
Firemen's  Ins.  Co.  v.  Uogan,  63  111.  App.  514. 

A  declaration  by  a  stockholder  in  an  action  for  conspiracy  to  wreck  a  cor- 
poration, which  charges  a  sale  of  the  property  of  the  corporation  by 
certain  judicial  proceedings,  should  set  out  sufficient  of  such  proceed- 
ings to  enable  the  court  to  determine  whether  they  were  binding  upon 
the  stockholders.     Cottrell  v.  Tenney,  48  Fed.  716. 
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A  genera]  allegation  in  a  pleading  or  a  finding  of  fact  in  an  action  to  en- 
join the  sale  of  lands  under  an  execution,  that  the  property  is  exempt, 
is  insufficient  because  of  omission  to  allege  that  the  judgment  was  upon 
contract,  as,  by  Ind.  Rev.  Stat.  1388,  §  703,  the  right  of  exemption 
exists  only  on  judgments  upon  contract,  express  or  implied.  Goldthait 
▼.  Walker,  134  Ind.  527,  34  N.  £.  378. 

A  complaint  in  an  action  against  a  husband,  to  obtain  support  for  plain- 
tiff and  her  minor  children,  under  Ind.  Rev.  Stat.  §  5132,  alleging  that 
defendant  has  renoimced  the  marriage  covenant,  without  alleging  that 
he  has  joined  himself  to  a  sect  or  denomination  whose  rules  and  doc- 
trines forbid  a  man  and  woman  to  dwell  together  in  the  conjugal  rela- 
tion,— ^is  insufficient  as  being  too  general.  Carr  ▼.  Carr,  6  Ind.  App. 
377,  33  N.  E.  805. 

A  petition  alleging  that  the  cause  of  the  injury  to  plaintiff  while  in  de- 
fendant's employ  was  a  pole  which  was  "too  near  the  track"  is  subject 
to  a  special  demurrer  that  it  does  not  allege  how  near  the  pole  was  to 
the  track.     Blackstone  v.  Central  R.  Co.  105  Ga.  380,  31  S.  £.  90. 

Kor  is  an  averment  that  a  telegraph  wire  broke  and  gave  way  at  the  point 
where  it  was  fastened  to  the  pole,  with  such  force  that  plaintiff  was 
thrown  from  the  top  of  the  pole  to  the  ground,  specific  enough  for  good 
pleading.  Ferguson  v.  Western  U.  Teleg,  Co.  64  N.  J.  L.  222,  44  Atl. 
849  (Citing  Race  v.  Boston  d  A.  R.  Co,  62  N.  J.  L.  536,  41  Atl.  710; 
Central  R,  Co,  v.  Fan    Horn,  38  N.  J.  L.  133). 

The  averment  in  a  petition  in  an  action  for  personal  injuries  that  plaintiff 
has  been  compelled  to  incur  liability  for  large  sums  of  money  to  pro- 
cure the  services  of  physicians  and  medicines  for  treatment  of  her  in- 
juries, and  will  in  future  have  to  incur  such  expense,  to  her  damage  in 
an  amount  stated,  is  too  general  to  furnish  proper  notice  to  defendants 
of  the  facts  intended  to  be  established  thereunder,  and  is  obnoxious  to 
a  special  exception  on  that  ground.  The  Oriental  v.  Barclay,  16  Tex. 
Civ.  App.   193,  41  S.  W.  117. 

A  mere  allegation  of  irreparable  injury  in  a  petition  for  an  injunction  is 
insufficient,  but  the  facts  must  be  alleged.  Burrtis  v.  Columbus,  105 
Ga.  42,  31  S.  £.  124. 

A  general  allegation  in  a  plea,  that  "insurance  policies  are  void  because 
not  properly  framed,"  is  insufficient  as  against  a  special  demurrer,  as 
it  does  not  point  out  any  defect  in  the  policies.  Smith  v.  Champion^ 
102  Ga.  92,  29  S.  £.  160. 

In  a  petition  for  criminally  conspiring  together  to  injure  plaintiff's  busi- 
ness, a  count  alleging  that  defendants  falsely  and  libelously  wrote  and 
published  certain  letters  and  statements  must  state  the  particular  libel- 
ous words  or  statements  published.  Schulten  y.  Bavarian  BreuAng  Co. 
96  Ky.  224,  28  S.  W.  504. 

A  complaint  in  an  action  for  libel,  or  for  a  conspiracy  to  circulate  a  libel, 
must  set  forth  the  specific  words  of  the  alleged  libel ;  and  it  is  not  suffi- 
cient to  state  merely  the  effect  of  the  language  or  that  the  publication 
was  of  a  certain  defamatory  tenor  and  import.  American  Book  Co.  v. 
Kingdom  Book  Co.  71  Minn.  363,  73  N.  W.  1089. 
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The  provision  of  Minn.  Gen.  Stat.  1894,  §  5257,  dispensing  with  the  in- 
ducement in  pleadings  in  actions  for  defamation  to  show  the  applica- 
tion of  the  language  used  to  the  plaintiff,  does  not  dispense  with  the 
necessity  of  averments  of  extraneous  facts  to  sliow  the  meaning  of  am- 
biguous language  and  what  it  was  understood  to  mean;  and  if  the 
words,  in  themselves,  are  not  capable  of  the  offensive  meaning  attrib- 
uted to  them,  reference  must  be  made  to  the  circumstances  which  give 
them  such  meaning.  Richmond  v.  Post,  69  Minn.  457,  72  N.  W.  704 
(Citing  Carter  v.  Andrews,  16  Pick.  6). 

Averments  in  an  affidavit  of  defense  to  a  lien  for  doors,  sash,  shutters,  and 
ornamental  woodwork,  together  with  flooring,  shingles,  joists,  and 
other  rough  lumber,  furnished  under  a  contract  providing  that  the  con- 
struction, workmanship,  and  materials  are  to  be  similar  to  those  in  a 
house  specified,  that  the  material  furnished  was  not  such  as  the  con- 
tract required,  and  in  consequence  of  its  defective  character  the  house 
was  worth  a  specified  sum  less  than  it  otherwise  would  have  been. — are 
too  general  to  constitute  a  defense.  Taylor  v.  Murphy,  148  Pa.  337, 
23  Atl.  1134. 

In  an  action  to  recover  a  surplus  arising  from  the  foreclosure  of  a  mort- 
gage, an  allegation  that  the  plaintiff  is  entitled  to  the  surplus  as  mort- 
gagor is  of  no  avail,  unless  the  conclusion  is  based  on  specific  facts  set 
out  in  the  pleading.     Clyde  v.  Johnson,  4  N.  D.  92,  58  N.  \V.  512. 

An  allegation  of  encumbrances  upon  insured  property  exceeding  those 
stated  in  the  application,  the  amounts  of  which  are  known  to  the  in- 
sured and  his  creditors,  but  unknown  to  defendant, — is  too  general,  and 
subject  to  special  exception.  Phoenix  Assur.  Co,  v.  XJvnfjer  Improved 
Cotton  MacL  Mfg.  Co.  (Tex.  Civ.  App.)  49  S.  W.  271. 

A  petition  in  an  action  for  malicious  prosecution  against  a  justice  for  hold- 
ing plaintiff  for  the  grand  jury  on  a  proper  aflidavit  charging  him  with 
forgery,  alleging  that  the  justice's  opinion  was  without  probable  cause 
and  corrupt,  must  set  forth  the  facts  and  circumstances  indicating  cor- 
ruption.    Eagerman  v.  Sutherland,  16  Ky.  L.  Rep.  301,  27  S.  W.  982. 

A  complaint  for  the  killing  of  animals  on  a  railroad  track  by  reason  of  the 
neglect  of  the  company  to  fence  the  track  in  accordance  with  an  agree- 
ment with  the  owner  should  allege  that  fact,  and  not  merely  that  they 
were  killed  through  defendant's  negligence.  Oulf,  C.  d  8.  F.  R.  Co.  v. 
Washington^  1  O.  C.  A-  286,  4  U.  S.  App.  121,  49  Fed.  347. 

A  declaration  upon  the  bond  of  a  constable  for  using  more  than  necessary 
force  in  the  execution  of  a  writ  must  state  facts  and  circumstances 
showing  that  thQ  injury  complained  of  was  done  by  color  or  by  virtue 
of  his  office;  a  general  allegation  to  that  effect  is  insufficient.  People 
use  of  Rutledge  v.  JVilmoth,  45  111.  App.  73. 

A  petition  for  a  partnership  accounting,  alleging  that  defendant  is  in- 
debted to  a  party  "in  the  sum  of  $ ,"  without  giving  the  amount  of 

the  indebtedness,  and  that  there  are  many  other  transactions  of  the 
same  nature,  without  stating  what  such  transactions  are,  is  subject  to 
exceptions  on  account  of  generality.  Hill  y.  Dons  (Tex.  Civ.  App.) 
37  S.  W.  638. 
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A  bill  to  establiflh  title  to  an  undivided  interest  in  Washin«^n  lands 
granted  by  the  United  States  to  the  heirs  of  a  person  named,  and 
claimed  by  defendants  under  a  decree  against  heirs  of  such  person,  not 
including  plaintiff,  and  by  which  plaintiff  claims  as  widow  of  a  grand- 
son of  such  person,  is  demurrable  when  it  fails  to  state  under  what  law 
the  patent  issued,  when  the  ancestor  died  or  where,  whether  plaintiff 
and  her  husband  ever  lived  in  Washington,  or  where  they  did  live,  the 
date  of  the  proceeding  and  such  decree  or  sale,  or  that  plaintiff  asserted 
any  claim  prior  thereto,  or  any  excuse  for  her  delay  in  bringing  suit. 
Herskberger  v.  Bleicett,  46  Fed.  704. 

Upon  special  demurrer,  a  broad  averment  in  a  bill  for  infringement  of  a 
patent,  denying  knowledge  or  use  of  the  invention  anywhere,  does  not 
sufficiently  allege  that  it  has  not  been  patented  or  described  in  a  printed 
publication  in  this  or  a  foreign  country.  Coop  v.  Dr.  Savage  Physical 
Development  Inst,  47  Fed.  899. 

A  bill  for  infringement  of  a  patent,  which  gives  only  an  indefinite  and  gen- 
eral description  of  the  invention,  without  exhibiting  the  patent,  but 
states  that  it  is  fully  described  in  a  patent  of  a  certain  date,  without 
giving  even  the  number  or  reference  to  any  record  in  the  patent  office 
by  which  the  patent  can  be  identified, — ^is  demurrable,  but  such  defect 
may  be  cured  by  amendment.  Electrolibration  Co.  ▼.  Jaokson,  52 
Fed.  773. 

An  allegation  that  a  machine  would  not  do  good  work,  and  that  it  was 
wholly  unfit  for  the  work  that  it  was  designed  to  do,  is  insufficient 
as  an  averment  of  a  breach  of  warranty  that  the  machine  would  do 
good  work,  by  reason  of  its  indefiniteness  and  generality.  Walter  A. 
Wood  Movcing  d  R,  Mach.  Co,  v.  Irons,  10  Ind.  App.  454,  36  N.  £.  862, 
Rehearing  Denied  in  10  Ind.  App.  458,  37  N.  E.  1046. 

It  is  not  sufficient  to  allege  generally,  in  an  action  by  a  teacher  against  a 
school  district  to  recover  damages  for  breach  of  the  contract  to  teach, 
that  plaintiff  is  legally  qualified,  but  the  facts  constituting  a  compli- 
ance with  art.  7,  §  5,  of  the  Illinois  act  in  force  July  1,  1889,  which 
provides  that  a  teacher  shall  not  be  employed  who,  at  the  time  of  his 
emplo^mient,  has  not  a  certificate  of  qualification  entitling  him  to  teach 
during  the  entire  term  of  his  employment,  must  be  distinctly  and  aflirm- 
atively  alleged.  Stanhope  v.  Jersey  County  School  Director  a,  42  111. 
App.  570. 

The  averments  of  an  affidavit  of  defense,  by  way  of  reduction  or  set-off 
against  the  amount  claimed  by  plaintiff,  must  be  specific  aa  to  the 
amounts  claimed  in  reduction,  so  that  plaintiff  may,  if  he  choose,  elect 
to  admit  them  and  take  judgment  for  the  balance.  Cosgrave  v.  Barn- 
mUl,  173  Pa.  207,  33  Atl.  1045. 

Allegations  of  set-off  in  general  terms  are  not  to  be  regarded.  They  must 
be  as  specific  as  those  used  in  a  statement  of  claim.  Loeser  v.  Erie 
City  Rag  Warehouse,  10  Pa.  Super.  Ct.  540. 

A  recital  that  a  petitioner  in  forcible  entry  and  detainer  "is  the  tenant  of 
the  premises,  pursuant  to  an  agreement  with  the  landlord,"  is  not  a 
compliance  with  N.  Y.  Code  Civ.  Proc.  §  2235,  requiring  him  to  de- 
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scribe  his  interest  in  the  premises.     Fuchs  v.  Cohen,  46  N.  Y.  S.  R.  770, 
19  N.  Y.  Supp.  236. 

An  allegation  that  the  provision  of  a  bond  and  mortgage  making  the  prin- 
cipal sum  payable  at  the  office  of  the  mortgagee  in  a  state  other  than 
that  of  the  residence  of  the  mortgagor  was  a  mere  guise  to  avoid  the 
usury  laws  of  the  latter  state  is  a  mere  conclusion,  which  must  be 
disregarded  unless  the  facts  from  which  it  is  deducible  are  averred. 
Bieronymus  v.  New  York  yai.  Bldg.  d  L.  Aaso.  101  Fed.  12. 

A  general  allegation  that  a  statute  or  ordinance  was  not  legally  adopted 
is  insufficient  where  the  claim  is  that  it  is  invalid,  not  because  of  its 
substance,  but  because  it  was  not  regularly  passed  or  adopted.  The 
defect  in  the  proceedings  must  be  specially  pleaded.  York  v.  Chicago, 
B.  d  Q,  R.  Co.  56  Neb.  572,  76  N.  W.  1065. 

^llarUtta  Paper  Mfg,  Co.  v.  Bussey,  104  Ga.  477,  31  S.  B.  415. 

*Sluyier  v.  Union  Cent.  L.  Ins.  Co.  3  Ind.  App.  312,  29  N.  E.  608;  Crocker 
V.  Collins,  21  S.  C.  327,  15  S.  B.  951. 

But  a  paragraph  in  a  pleading,  averring  a  parol  agreement  for  a  right  of 
way  geaerally,  cannot  be  more  specific  than  tlie  agreement  upon  which 
it  rests;  and  the  question  of  the  sufficiency  of  such  agreement  can  only 
be  tested  upon  demurrer,  and  not  by  a  motion  to  make  the  averments 
more  specific     Corns  v.  Clouser,  137  Ind.  201,  36  X.  B.  848. 

In  Illinois  the  remedy,  where  a  material  fact  is  alleged  to  generally,  is 
by  demurrer,  instead  of  by  pleading  and  submitting  the  issues  to  the 
jury.     Illinois  C.  H.  Co.  v.  Creighton,  63  111.  App.  165. 

A  defendant  desiring  a  more  specific  allegation  of  a  fact  averred  in  the 
complaint  should  call  for  it  by  special  exception,  and  cannot  raise  a 
question  by  objections  to  the  testimony  offered  in  support  of  the  alle- 
gation.    Paris  d  O.  N.  R.  Co.  v.  Greiner,  84  Tex.  443,  19  S.  W.  664. 

A  special  demurrer  that  the  declaration  states  no  item  of  damage  is  not 
good  where  the  declaration  does  state  such  an  item,  but  needs  fuilher 
certainty  and  particularity.  Casey  d  H.  Mfg.  Co.  v.  Dalton  Ice  Co.  04 
Ga.  407,  20  S.  E.  333. 

An  averment  that  the  train  of  the  defendant  railway  company  was  so  neg- 
ligently and  improperly  operated  that  a  horse  being  driven  on  the  high- 
way was  frightened  by  the  sound  of  the  whistle,  and  overturned  the 
carriage  to  the  plaintiff's  injury,  although  too  general  to  constitute 
good  pleading,  cannot  be  challenged  by  general  demurrer.  Race  v. 
Easlon  d  A.  R.  Co.  62  N.  J.  L.  530,  41  Atl.  710. 

See  also  chapter  l,  S  6,  ante,  and  chapter  vii.,  posU 

8.  General,  limited  by  specific,  allegations. 

If  general  and  specific  allegations  as  to  the  same  matter  are  com- 
bined, the  general  will  be  referred  to,  construed,  and  controlled  by 
the  specific;^  and  will  be  insufficient  if  the  specific  all^ations  are 
insufficient,^  even  though  it  be  such  that  it  would  have  been  sufficient 
had  it  stood  alone. 
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A  general  averment  of  freedom  from  contributory  nejrligence  is 
sufficient  in  Indiana  as  against  a  demurrer,  unless  the  facts  si^ecifio 
ally  set  forth  show  negligence.^ 

'Frrtin  v.  Burgett,  152  Ind.  56,  50  N.  E.  873,  52  N.  E.  395;  CarUon  v. 
Presbyterian  Bd.  of  Relief  for  D,  M.  67  Minn.  436,  70  N.  W.  3. 

A  specific  statement  of  facts  in  a  pleading  controls  a  general  statement  in 
introduction  or  conclusion.  Wild  v.  Oregon  Short  Line  d  U.  ^\  R.  Co. 
21  Or.  159,  27  Pac.  054. 

A  general  averment,  in  a  complaint  on  a  fire  policy,  of  performance  of  all 
the  conditions  thereof  by  the  assured,  although  it  precedes  the  allega- 
tions of  loss,  will  be  construed  in  accordance  with  his  evident  intention, 
as  applying  to  and  qualifj'ing  his  conduct  up  to  the  commencement  of 
the  action,  including  the  giving  of  notice  of  the  loss.  Germania  F.  Ins. 
Co.  V.  Deckard,  3  Ind.  App.  361,  28  N.  E.  868. 

But  specific  allegations  in  the  pleading,  in  order  to  control  the  general 
allegation,  must  be  clearly  repugnant  thereto  and  must  show  that  the 
general  allegations  are  untrue.  Warhritton  v.  Demorett,  129  Ind.  349, 
28  N.  E.  613,  27  N.  E.  730. 

Specific  averments  in  a  pleading,  of  facts  essential  to  a  recovery,  should 
not  be  enlarged  by  construction  so  as  to  control  and  render  nugatory 
general  averments  which  would  otherwise  be  suflicient.  Gemiania  F. 
Ins.  Co.  y.  Deckard,  3  Ind.  App.  361,  28  N.  E.  868. 

The  general  allegation  in  a  complaint  in  ejectment,  that  defendant  wrong- 
fully detained  the  possession,  is  overcome  by  allegations  of  specific 
facts  showing  that  he  is  not  in  possession.  Gotoan  v.  Bensel,  53  ^linn. 
46,  54  N.  W.  934. 

A  specific  averment  in  replevin,  that  defendant  is  in  possession  claiming 
under  a  will,  overcomes  general  allegations  of  unlawful  possession  and 
wrongful  detention.  Thieme  v.  Zumpe,  152  Ind.  359,  52  K.  E.  449, 
AfTirming  on  Rehearing  51  N.  E.  86. 

A  plaintiff  in  ejectment  who  makes  specific  allegations  of  title  must  fail  if 
such  allegations  do  not  show  title,  although  his  complaint  contains  a 
general  allegation  of  title.  Morgan  v.  Lake  Shore  d  M.  S.  R.  Co.  130 
Ind.  101,  28  N.  E.  548. 

A  statement  in  ejectment  of  the  number  of  feet  frontage,  being  one  of 
quantity  merely,  will  be  controlled  by  a  statement  therein  of  boundary 
or  of  courses  and  distances.  Goodbub  v.  Scheller,  3  Ind.  App.  318,  2V 
N.  E.  610. 

Special  averments  of  negligence  in  a  petition  control  a  general  averment  of 
negligence,  and  limit  the  issues  to  the  acts  of  negligence  specially  set 
up.     Missouri,  K.  d  T.  R.  Co.  v.  Vance  (Tex.  Civ.  App.)  41  S.  W.  167. 

*A  defendant  who  undertakes  to  set  forth  in  detail  the  facts  upon  whidi 
he  relies  for  his  defense  cannot,  when  these  taken  together  fail  to  show 
a  legal  defense,  save  himself  by  the  general  declaration  at  the  close  of 
the  affidavit  of  defense  that  he  has  a  just  and  true  defense  to  the  whole 
of  plaintiff's  claim.     Kelly  v.  Shillingsburg,  2  Pa.  Super.  Ct.  676. 
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An  averment  in  a  complaint  in  an  action  upon  the  official  bond  of  a  county 
diiipenser  of  liquor,  that  the  obligcr  "has  not  well  and  truly  performed 
bis  duty  and  obeyed  the  laws  in  force  at  tlic  time  of  the  execution  of 
the  bond,  or  since  enacted."  while  of  itaelf  too  general  an  a»=ismnicnt  of 
a  breach,  is  sufficient  in  view  of  preceding  allegations  that  he  refuses  to 
account  for  and  pay  over  the  price  of  liquors  sold  by  him  as  dispenser. 
Guy  V.  McDavAclj  51  S.  C.  43G,  29  S.  E.  19C. 

The  general  averments  of  the  identity  of  two  corporations,  and  of  the 
agency  of  one  for  the  other,  in  a  petitfon  which  seeks  to  hold  one  of 
them  personally  liable  upon  a  note  given  by  tlie  other,  are  overcome  by 
averments  showing  that,  though  the  corporations  were  organized  to  con- 
duct the  same  kind  of  business,  and  have  the  same  stockholders,  they 
nevertheless  have  separate  existences.  White  v.  Pecos  Land  d  Water 
Co.  18  Tex.  Civ.  App.  034,  45  S.  W.  207  (Citing  Exchange  Bank  v. 
ilacon  Cotnstr.  Co,  97  Ga.  1,  sub  norn.  McTighe  v.  Macon  Conatr.  Co. 
33  L.  R,  A-  800,  25  S.  E.  320;  Button  v.  Hoffman,  61  Wis.  20,  50  Am. 
Rep.  131,  20  N.  \V.  667;  Pullman's  Palace  Car  Co,  v.  Missouri  P.  K. 
Co.  115  U.  S.  596,  29  L.  cd.  502,  6  Sup.  Ct.  Rep.  194;  Atchison,  T.  d 
B.  F.  R.  Co.  V.  Cochran,  43  Kan.  225,  7  L.  R.  A.  414,  23  Pac.  151 ;  Rich- 
mond d  I.  Constr,  Co.  v.  Richmond  N.  I.  d  B.  R.  Co.  34  L.  R.  A.  62o, 

15  C.  C.  A-  289,  31  U.  S.  App.  704,  68  Fed.  105;  Parker  v.  Bethel  Hotel 
Co.  96  Tenn.  252,  31  L.  R.  A.  706,  34  S.  W.  209). 

An  answer  in  a  suit  upon  a  promissory  note,  attempting  to  allege  want  of 
consideration  and  to  state  specifically  the  foets,  but  not  alleging  suffi- 
cient facta,  is  not  aided  by  a  general  averment  of  want  of  consideration 
or  benefit.     Parker  v.  Jewctt,  52  Minn.  514,  55  N.  W.  56. 

Story,  £q.  PI.  32  (Citing  Ellis  v.  Cohnan,  25  Beav.  602).  See  also  Incon- 
sistent ALLGQATio:fS,  ohapter  iv.,  §  3,  ante. 

*  Citizens'  Street  R,  Co.  v.  Abrtght,  14  Ind.  App.  433,  42  N".  E.  238,  1028: 
hpencer  v.  Ohio  d  M.  R.  Co.  130  Ind.  181,  29  N.  E.  915;  8tcu:art  v. 
Pennsylvania  Co.  130  Ind.  242,  29  N.  £.  916;  Pennsylvania  Co.  v. 
McCormack,  131  Ind.  250,  30  N.  £.  27;  Louisville,  E.  d  8t.  L.  Consol. 
R.  Co.  V.  Summers,  131  Ind.  241,  30  N.  E.  873;  Louisville,  E.  d  8t.  L. 
ConsoL  R.  Co,  v.  Hanning,  131  Ind.  528,  31  N.  E.  187;  Allen  County  v. 
Creviston,  133  Ind.  39,  32  N.  E.  735;  Evansvillc  d  T,  H,  R.  Co.  v. 
Athon,  6  Ind.  App.  296,  33  N.  E.  469;  Pennsylvania  Co.  v.  Witte,  15 
Ind.  App.  583,  43  N.  E.  319,  44  N.  E.  377;  Summit  Coal  Co.  v.  Shaw, 

16  Ind.  App.  9,  44  N.  E.  676;  Clark  County  Cement  Co.  v.  Wright,  16 
Ind.  App,  G30,  45  N.  E.  817 ;  Peirce  v.  Oliver,  18  Ind.  App.  87,  47  N.  E. 
485;  Decatur  v.  Stoops,  21  Ind.  App.  397,  62  N.  E.  623r,  Bedford  v. 
Woody,  23  Ind.  App.  231,  63  N.  E.  838. 

Specific  facts  are  insufficient  to  overcome  a  general  averment  of  freedom 
from  negligence  unless  an  inference  of  contributory  negligence  arises 
from  them  as  a  necessary  legal  conclusion.  Pittsburgh,  C.  d  St.  L. 
R.  Co.  V.  Bennett,  9  Ind.  App.  92,  35  N.  E.  1033. 

To  overthrow  a  general  averment  of  freedooi  from  fault,  the  specific  facts 
must  affirmatively  show  negligence.  It  is  insufficient  that  they  fail  to 
show  absence  of  negligence.  "Sew  York,  C.  &  St.  L.  R.  Co,  v.  Mushrush, 
111  Ind.  App.  192,  37  N.  E.  954,  38  N.  E.  871. 

Abb.  Pl.  Vol.  I.— 9. 
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The  specific  allegation  must  include  all  the  occurrences,  and  stand  in  ooo- 
flict  with  the  general  allegation  of  freedom  from  contributory  negli- 
gence. Pittsburgh,  C.  C,  d  St,  L.  R.  Co.  v.  Burton,  139  Ind.  357,  37 
N.  E.  150,  38  N.  E.  594. 

A  general  allegation  of  absence  of  knowledge  of  defects,  in  the  complaint 
in  an  action  by  an  employee  for  personal  injuries,  is  overcome  by  alle- 
gations from  which  it  is  evident  that  plaintiff  must  have  known  of  the 
defects,  or  had  the  same  means  and  opportunities  for  such  knowled<j:e 
as  the  master  possessed.  Louisville  d  ^.  R.  Co,  ▼.  Kemper,  147  Ind. 
661,  47  N.  E.  214. 

Or  by  facts  showing  that  he  could,  by  the  most  casual  observation,  have 
seen  the  defects.  Stuart  v.  Vew  Albany  Mfg.  Co,  15  Ind.  App.  184,  43 
N.  E.  961. 

An  allegation  in  a  complaint  for  injuries  sustained  through  negligence, 
"that  the  danger  was  not  apparent,  and  that  the  plaintiff  was  injured 
without  any  fault  on  hi?  part,"  is  a  sufficient  allegation  of  freedom 
from  contributory  negligence,  unless  special  facts  alleged  show  that 
plaintiff  did  contribute  to  the  injury.  Eureka  Block  Coal  Co.  ▼.  Bridge- 
water,  13  Ind.  App.  333,  40  N.  E.  1101. 

To  attempt  to  cross  a  county  bridge  with  an  engine,  boiler,  and  wagon  is 
not  per  se  negligence  so  gross  that  an  averment  thereof  in  a  complaint 
will  overcome  the  general  averntcnt  that  the  party  doing  so  was  free 
from  negligence  or  fault.  Allen  County  v.  Creviston,  133  Ind.  39«  32 
N.  E.  735. 

Or  with  a  traction  steam  engine,  water  tank,  and  threshing  machine. 
Wabash  v.  Carver,  129  Ind.  552,  13  L.  R.  A.  851,  29  N.  E.  25;  Clark 
County  V.  Brod,  3  Ind.  App.  685,  20  N.  E.  430. 

Or  with  a  traction  engine,  unless  it  clearly  appears  therefrom  that  such 
person  was  guilty  of  negligence  proximately  contributing  to  the  injury. 
Reinhart  v.  Martin  County,  9  Ind.  App.  572,  37  N.  E.  38. 

Averments  in  a  complaint  for  personal  injuries  received  in  a  collision,  that 
plaintiff,  a  laborer  employed  on  defendant's  track,  was  riding  on  the 
tender  of  an  engine  for  the  purpose  of  reaching  his  place  of  work,  and 
was  riding  with  his  back  to  the  engine,  are  not,  on  demurrer,  sufficient 
to  show  contributory  negligence  to  overcome  the  general  averment  of 
freedom  from  fault.  Cincinnati,  I.  St.  L.  d  C.  R.  Co.  ▼.  Darling,  130 
Ind.  376,  30  N.  E.  410. 

A  general  averment  that  a  workman  on  a  railway  track,  who  was  killed  by 
a  train  on  another  track  while  getting  off  the  train  by  which  he  was 
carried  to  his  work,  was  free  from  contributory  negligence,  is  overcome 
by  specific  allegations  in  the  complaint  that  before  he  got  off  he  looked 
and  listened  for  a  train  which  he  knew  was  due  about  that  time,  hut 
did  not  see  or  hear  it,  owing  to  steam  escaping  from  the  engine  of  his 
train,  and  that  there  was  an  embankment  on  the  other  side  of  the  train 
w^hich  made  it  inconvenient  to  alight  on  that  side,  where  it  is  not 
averred  that  it  was  impossible  to  get  off  there.  Steioart  t.  Pennayl- 
vania  Co.  130  Ind.  242,  29  N.  E.  916. 

The  general  averment  in  a  complaint  against  a  street-car  company  for  in- 
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juries  to  a  passenger  while  getting  on  a  car,  of  want  of  contributory 
negligence,  is  not  overcome  by  allegations  that  the  company  so  con- 
ducted its  business  as  to  require  those  using  its  cars  to  get  on  and  off 
while  the  cars  were  in  motion;  that  while  plaintiff  was  waiting  to  take 
a  car  at  the  usual  and  proper  place,  a  motor  car  and  trailer  approached 
the  crossing,  and  plaintiff  notified  those  in  charge  that  he  desired  to 
get  on;  that  as  the  cars  neared  the  crossing  they  slowed  up  in  a  man- 
ner to  invite  him  to  get  on,  and  that  he  started  to  get  on  the  trailer, 
azKi  would  have  gotten  on  very  easily  had  not  the  defendant  suddenly 
and  with  a  violent  jerk  greatly  increased  the  speed  of  the  cars  without 
notice  or  warning  to  plaintiff.  Citizens'  Street  R.  Co.  v.  Spahr,  7  Ind. 
App.  23,  33  N.  £.  446. 

In  an  su^ion  for  maintaining  an  unsafe  passage  in  a  mine,  causing  injury 
to  an  employee,  the  fact  that  the  complaint  shows  that  the  employee 
attempted  to  pass  through  it  knowing  it  to  be  dark,  and  does  not  show 
that  he  attempted  to  provide  a  light  for  himself,  doss  not  show  such 
contributory  negligence  as  to  overcome  a  general  averment  of  freedom 
from  fault.  Parke  County  Coal  Co.  v.  Bartk,  5  Ind.  App.  15U,  31  N. 
£.  585. 

The  general  averment  of  due  care,  freedom  from  fault,  or  negligence  and 
want  of  knowledge  of  the  defective  condition  of  the  walk,  in  a  com- 
plaint in  an  action  for  personal  injuries,  is  not  nullified  by  averments 
to  the  effect  that  the  stringers  under  the  walk  had  become  rotten  and 
decayed,  and,  at  places,  had  entirely  rotted  away;  that  there  were  holes 
in  the  ground  under  the  walk,  leaving  nothing  to  hold  them ;  that  the 
nails  which  fastened  the  boards  to  the  stringers  were  gone;  and  that 
the  boards  were  loose  and  warped  up  at  the  ends  so  that  a  person  step- 
ping on  the  same  would  jostle  them  from  their  places,  so  that  they 
would  fly  up  and  trip  a  companion.  Huntington  v.  McClurg,  22  Ind. 
App.  2C1,  53  N.  E.  658. 

9.  General  avennent  of  negative. 

Where  a  negative  has  to  be  alleged,  a  general  averment  is  ordi- 
narily sufficient^ 

^  Negligence.  Allegation  that  plaintiff  was  not  guilty  of  negligence  on  hig 
part,  sufficient.  The  court  says:  "It  is  evident  that  any  other  rule 
would  be  practically  incapable  of  enforcement;  for  a  negative  fact  can 
seldom  be  alleged,  except  generally  and  by  way  of  denial,  since  any 
other  course  would  require  a  process  of  exclusion  and  elimination  that 
would  lead  to  an  almost  endless  pleading."  Ohio  d  M.  R,  Co.  v. 
Walker,  113  Ind.  196,  15  N.  E.  234. 

A  complaint  in  an  action  for  personal  injuries  sustained  by  a  girl  sixteen 
years  old,  as  the  result  of  the  team  which  she  was  driving  becoming 
frightened  and  running  into  an  obstacle  in  the  highway,  sufficiently 
negatives  such  an  act  of  imprudence  as  would  characterize  an  attempt 
on  her  part  to  drive  a  team  of  wild  and  fractious  horses  on  the  public 
street,  where  it  avers  that  she  was  without  fault,  and  was  exercising 
care  and  skill.     Mt.  Vernon  v.  Boekn,  22  Ind.  App.  282,  53  N.  E.  664. 


132  BRIEF  ON  PLEADIXGS DEMUBREB. 

But  a  petition  in  an  action  to  restrain  a  tax  collector  from  collecting  taxes 
upon  an  alleged  fraudulent  and  excessive  assessment  and  valuation  of 
unrendered  property  does  not  suiliciently  negative  the  fact  that  the 
assessors  submitted  to  the  board  of  equalization  the  Hat  of  unrendered 
property  as  required  by  law,  and  that  the  court  did  not  approve  the 
rolls  of  unrendered  property  made  up  from  such  list,  where  it  merely 
avers  that  the  "assessment"  was  never  "presented  or  referred  to  the 
board  of  equalization,"  and  that  the  board  never  passed  "directly"  upon 
the  "assessment."  Clawson  Lumber  Co.  v.  Jones,  20  Tex.  Civ.  App. 
208,  49  S.  W.  909. 

10.  Indefiniteness  and  uncertainty. 

Under  the  new  pixwedure,  indefiniteness  and  uncertainty  are  not 
reached  by  a  demurrer  if  tlie  language  fairly  admits  of  a  construc- 
tion that  will  sustain  the  pleading.^  The  remedy  for  these  defects 
is  by  motion  to  make  more  definite  and  ceitain.^ 

But  in  some  states  an  objection  that  a  pleading  is  ambiguous  or 
uncertain  may  be  taJcen  by  a  special  demurrer.^ 

A  demurrer  may  also  be  resorted  to  under  the  equity  practice;* 
but  a  necessity  for  discovery,  disclosed  by  tlie  bill,  excuses  the  de- 
fect* 

*  Roberts  v.  Samson^  50  Neb.  745,  70  N.  W.  334;  Stieglitz  v.  Belding,  20 
Misc.  297,  45  N.  Y.  Supp.  670. 

•McFadden  v.  Stark,  68  Ark.  7,  22  S.  W.  884;  DUlahunty  v.  Little  R<>ck 
d  Ft.  8.  R,  Co.  69  Ark.  629,  27  S.  W.  1002,  28  S.  W.  657;  Murrcll  v. 
Henry,  70  Ark.  161,  60  S.  W.  647;  Sheeks  v.  £nrtn,  130  Ind.  31,  2*) 
N.  E.  11 ;  Evansville  d  R.  R.  Co.  v.  Maddux,  134  Ind.  571,  33  N.  E.  345, 
34  N.  E.  611;  Louisville,  N.  A.  d  C.  R.  Co.  v.  Bates,  146  Ind.  504,  45 
N.  E.  108;  Louisville,  N.  A.  d  C.  R.  Co.  v.  Lynch,  147  Ind.  165,  34 
L.  R.  A.  293,  44  N.  E.  997,  46  N.  E.  471;  Clotc  v.  Broicn^  150  Ind.  1S5, 
48  X.  E.  1034,  49  N.  E.  1057 ;  Rodgers  v.  Baltimore  d  0.  8.  W.  R.  Co. 
150  Ind.  397,  49  N.  E.  453;  State  ex  ret.  Morgan  v.  Workingmen's 
Bl4g.  d  Loan  Fund  d  Sav,  Asso.  152  Ind.  278,  53  N.  E.  1G8;  McFarlan 
Carriage  Co.  v.  Potter,  153  Ind.  107,  53  N.  E.  465;  American  Wire  Xail 
Co.  V.  Connelly,  8  ImL  App.  398,  35  N.  E.  721 ;  Fletcher  v.  Duianci . 
1  Ind.  Terr.  674,  43  S.  VV.  955;  Minter  v.  Green  (Ind.  Terr.)  49  S.  \V. 
48;  KoboliskaY.  Bwehla,  107  Iowa,  124,  77  N.  W.  576;  Blake  v.  Ever- 
etty  83  Mass.  248;  Eirsch  v.  United  States  Grand  Lodge  O.  of  B.  A.  50 
Mo.  App.  101;  Mills  v.  Rice,  3  Neb.  87;  Fremont,  E.  d  M.  Valley  R.  Co. 
V.  BarUn,  60  Neb.  698,  36  L.  R.  A.  417,  70  N.  W.  263;  Lorillard  v. 
Clyde,  86  N.  Y.  384;  Stewart  v.  BoU,  61  Neb.  193,  85  N.  W.  33;  Daniels 
V.  Baxter,  120  N.  C.  14,  26  S.  E.  635;  Valley  R.  Co.  v.  Lake  Erie  Iron 
Co.  46  Ohio  St.  44,  1  L.  R.  A-  412,  18  N.  E.  486;  GuthHe  v.  Shaffer,  7 
Okla.  459,  54  Pac.  698;  Cave  v.  Gill,  69  S.  C.  256,  37  S.  E.  817;  Jackins 
V.  Dickinson,  39  S.  C.  436,  17  S.  E.  996;  Garrett  v.  Tretn6er<7,  50  S.  C. 
310,  27  S.  E.  770;  McQuesten  v.  Morrill,  12  Wash.  335,  41  Pac.  56; 
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Fares  t.  (72e<Mon,  14  Wash.  657,  45  Pac.  314;  Johnston  v.  Northioestem 
Live  Stock  Ins.  Co.  94  Wis.  117,  68  N.  W.  868. 

It  is  not  the  office  of  a  motion  to  make  the  complaint  more  definite  and 
certain,  to  determine  whether  a  pleading  is  demurrable.  Van  Tassell 
▼.  Beecher,  8  Misc.  26,  28  N.  Y.  Supp.  73. 

Nor  to  cure  fatal  defects  in  pleadings,  but  to  secure  definite  statements  in 
pleadings  which  are  sufficient  in  substance,  but  not  in  form.  Chicago, 
R.  I.  d  P,  R.  Co,  V.  Shepherd,  39  Neb.  523,  58  N.  W.  189. 

The  filing  of  a  general  demurrer  to  a  petition,  and  the  action  of  the  court 
thereon,  will  preclude  a  defendant  from  taking  advantage  of  a  motion 
subsequently  filed  to  make  the  petition  more  definite  and  certain.  Cald- 
uell  V.  Brovcn,  9  Ohio  C.  C.  691. 

A  petition  alleging  that  defendant  having  a  subsequent  chattel  mortgage 
on  a  fiock  of  sheep  upon  which  plaintiff  had  a  prior  mortgage,  for  the 
purpose  of  defrauding  creditors  of  the  mortgagors,  and  especially  plain- 
tiff, induced  the  mortgagors  to  sell  and  dispose  of  all  the  sheep,  and 
fraudulently  collected  and  retained  the  proceeds, — sets  forth  an  action- 
able wrong,  and,  if  indefinite  and  uncertain,  may  be  amended,  and  is 
not  subject  to  demurrer.     Cone  v.  Ivinson,  4  Wyo.  230,  35  Pac.  933. 

*Byan  v.  Jacques,  103  Cal.  280,  37  Pac.  186;  Santa  Barbara  v.  Eldred,  108 
Cal.  294,  41  Pac.  410;  Barber  v.  Mulford,  117  Cal.  356,  49  Pac.  206; 
Jossey  V.  Stapleton,  57  Ga.  144;  Prinixip  v.  Rome  Laitd  Co.  90  Ga.  180, 
15  S.  E.  704;  King  v.  Oregon  Short-Line  R.  Co.  (Idaho)  55  Pac.  665 
(Citing  Woodvcurd  v.  Oregon  R.  d  'Sav,  Co.  18  Or.  289,  22  Pac.  1076; 
McPherson  v.  Pacific  Bridge  Co.  20  Or.  486,  26  Pac.  560;  Batterson  v. 
Chicago  d  G.  T.  R.  Co.  49  Mich.  184,  13  X.  W.  508;  Pullman's  Palace 
Car  Co.  V.  Martin,  92  Ga.  IGl,  18  S.  E.  364;  Steffe  v.  Old  Colony  R.  Co. 
156  Mass.  202,  30  N.  E.  1137;  Conley  v.  Richmond  d  D.  R.  Co.  109  N.  C. 
C92,  14  S.  E.  303;  Price  v.  Atchison  Water  Co.  58  Kan.  551,  50  Pac. 
450)  ;  Burgess  v.  Heltn,  24  Nev.  242,  51  Pac.  1025;  Bonner  v.  Moore, 
3  Tex.  Civ.  App.  416,  22  S.  W.  272. 

Failure  of  a  complaint  to  recover  land  as  community  property  of  plaintiff's 
mother  and  her  husband,  to  negative  the  statutory  exceptions  to  the 
definition  of  community  property,  can  be  questioned  only  by  special 
demurrer  for  uncertainty.  Jacobson  v.  Bimker  Uill  d  8.  Min.  d  Con- 
centrating Co.  2  Idaho,  863,  28  Pac.  396. 

A  demurrer  to  a  complaint  as  ambiguous,  uncertain,  and  unintelligible  is 
insufficient,  under  Mont.  Code  Civ.  Proc.  div.  1,  §  87,  where  it  docs  not 
specify  the  defects  rendering  the  complaint  amenable  to  the  objection 
made.  Jacobs  Sultan  Co.  t.  Union  Mercantile  Co.  17  Mont.  61,  42 
Pac.   109. 

A  defect  in  a  complaint  cannot  be  reached  by  a  demurrer  on  the  ground  of 
ambiguity,  unintelligibility,  and  uncertainty,  which  purports  to  specify 
the  defects  complained  of,  and  does  not  include  the  one  in  question. 
Jones  ▼.  Rich,  20  Mont.  289,  50  Pac.  936. 

*  Einstein  v.  Schnebly,  89  Fed.  540. 

Bill  for  discovery  and  delivery  of  title  deeds,  possession  of  estates  and 
account.     The  bill  stated  generally  that,  under  some  deeds  in  the  cus- 
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tody  of  defetidants,  plaintiff  was  entitled  to  some  interest  in  some  es- 
tates in  their  possession.  Defendants  demurred,  objecting  that  the 
bill  was  one  of  those  vexatious  fishing  bills,  and  that  it  was  so  vague 
and  uncertain  that  defendants  could  not  plead  to  it,  and  must  discover 
all  deeds  relating  to  the  estates.  The  master  of  the  rolls  allowed  the 
demurrer,  and  gave  plaintiffs  leave  to  amend.  Ryvea  v.  RyvtSj  3  Ves. 
Jr.  343. 

*  In  Towle  v.  Piereej  12  Met.  329,  46  Am.  Dec.  679,  where  complainant  filed 
his  bill  for  a  partnership  accounting,  alleging  that  defendant  and  others 
named  had  been  his  partners,  and  that  they  took  a  certain  contract  for 
work,  and  that  complainant  had  never  received  all  his  share  of  the  pay, 
but  that  defendant  had  received  more  than  waa  due  him,  sufficient  to 
pay  complainant,  the  others  having  received  their  full  amount;  that 
more  than  $800  waa  due  complainant,  and  he  retained  implements 
worth  nearly  $1,000;  that  all  books  and  papers  were  in  defendant's 
hands,  or  within  his  reach;  and  praying  for  discovery  and  a  decree  for 
payment, — it  was  held  that,  as  all  the  books  and  accounts  were  in  de- 
fendant's hands,  his  demurrer,  on  the  ground  of  uncertainty,  in  that 
neither  times,  sums,  nor  transactions  were  stated  with  definiteness  or 
particularity,  must  be  overruled. 

In  Wormald  v.  De  LUle,  3  Beav.  18,  where  plaintiffs,  assignees  of  a  bank- 
rupt, alleged  that,  previous  to  the  bankruptcy,  "certain  dealings  and 
transactions  took  place  between  the  bankrupt  and  defendant,"  and  that, 
by  virtue  of  "certain  agreements"  for  leases,  the  bankrupt  was  pos- 
sessed of  leasehold  houses  specified ;  that,  in  the  course  of  such  transac- 
tions, "certain  loans"  were  made  by  defendant  to  the  bankrupt,  and  the 
bankrupt,  "as  it  was  alleged  by  defendant,"  made  "some  lease"  of  the 
premises  to  defendant,  and  defendant  had  entered  and  received  the 
rents;  that  plaintiffs  could  not  discover  with  certainty  the  amount  of 
the  loans  nor  the  terms  of  the  lease,  and  prayed  a  discovery,  etc., — ^it 
was  held  a  demurrer  to  the  bill  for  uncertainty  must  be  sustained. 

11.  —  sometimes  fatal. 

A  complaint  is  bad  ob  demurrer  which  does  not  state  tlie  facts  with 
sufficient  definiteness  and  certainty  to  enable  the  court  to  grant  at 
least  some  part  of  the  relief  demanded,  upon  proof  or  admission  of 
the  facts  contained  in  it* 

This  was  the  rule  in  equity;  and  is  the  same  under  the  new  proced- 
Tire  for  the  obvious  reason  that  if  the  demurrer  be  overruled,  and 
defendant  does  not  ans\\'er,  tlie  court  can  give  no  other  relief  than  is 
demanded ;  and  if  it  could  not  give  that>  it  ought  not  to  overrule  the 
demurrer. 

^  A  bill  praying  defendant  might  be  decreed  to  satisfy  a  quit-rent  and  have 
it  canceled,  but  not  describing  it  with  any  certainty,  nor  stating  its 
amount,  and  how  and  when  payable,  nor  whether  the  owner  of  the 
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charge  would  consent  to  release  it,  is  bad  on  demurrer.      Tallman  v. 
Green,  3  Sandf.  437. 

But  in  equity  a  demurrer  on  the  ground  of  uncertainty,  irrelevancy,  etc., 
must  point  out  what  parts  are  objected  to  and  why.  Brady  v.  Stand- 
ard Loan  Ahso.  (Pa.  1884)  14  W.  N.  0.  419;  Moyer  v.  Livingoodj  2 
Woodw.  Dec.  317. 

12.  Omission  of  formal  allegation  required  by  mle  of  court. 

The  omission  of  a  formal  allegation  required  by  rule  of  oourt^  such 
as  that  required  in  partition,  to  the  effect  that  the  parties  do  noit 
own  otlier  lands  in  common  ;^  or  tliat  required  in  divorce,  to  the  effect 
that  the  act  was  committed  without  connivance,  etc  f  or  that  formerly 
required  in  chancery  as  to  the  amount  in  controversy,^ — is  not  ground 
of  demurrer.* 

But  a  bill  for  infringement  of  a  trademark  will  be  dismissed  on 
the  court's  own  motion,  where  it  contains  no  proper  prayer  for  sub- 
pcrna,  as  required  by  the  rules.' 

The  requirement  of  equity  rule  94  that  a  minority  shareholder  in 
a  corporation,  who  brings  suit  to  redress  wrongs  of  the  corporation, 
shall  set  forth  with  particularity  his  efforts  to  secure  such  action  as  he 
may  desire  on  the  part  of  the  managing  directors,  need  not  be  com- 
plied with  where  it  is  shown  that  directors  elected  by  and  under  the 
control  of  majority  stockholders  have  made  a  contract  with  him  which 
is  oppressive  and  prejudicial  to  the  interests  of  the  corporation,  and 
the  suit  is  brought  to  set  it  asida* 

*  PHtehard  v.  Draity  32  Hun,  417. 

The  forms  of  a  petition  for  partition  prescribed  by  the  Massachusetts  stat- 
utes in  regard  to  the  estate  of  a  deceased  person  are  standard  and  bind- 
ing by  the  rules  of  court.  Marsh  v.  French,  159  Mass.  469,  34  N.  E. 
693. 

"  Van  Benthuysen  v.  Van  Benthvyaen,  15  N.  Y.  Civ.  Proc.  Rep.  234,  2  N.  Y. 
Supp.  238. 

*Batterson  v.  Ferguawi,  1  Barb.  490;  and  see  Mitford,  PI.  chap.  2,  S  2; 
I  Dan.  Ch.  PI.  &  Pr.  412,  625. 

But  compare  eases  in  volume  n.,  chapter  L 

So  the  amount  claimed  need  not  be  specifically  stated  in  the  affidavit  when 
stated  in  tlie  statement  of  claim,  under  a  rule  requiring  such  statement 
to  be  supported  by  an  affidavit  of  the  truth  of  the  matter  alleged  as  a 
basis  of  the  claim,  and  in  all  cases  to  contain  an  explicit  averment  of 
the  amount  claimed.     Prince  Co.  v.  Lind&nnany  2  Pa.  Dist.  R.  4. 

*  Failure  of  the  complaint  in  an  action  to  set  aside  a  deed  as  fraudulent 

as  to  creditors,  to  contain  the  allegation  required  by  Wisconsin  circuit 
court  rule  28,  that  the  action  is  not  commenced  or  prosecuted  by  collu- 
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Biop.  with  the  judgment  dtbtor  for  the  purpose  of  protecting  his  prop- 
erty or  effects  against  the  claims  of  other  creditors,  but  for  the  sole 
purpose  of  compelling  payment  and  satisfaction  of  plaintiff's  own  debt, 
— is  not  ground  of  demurrer.    Faher  v.  Ilatz,  86  Wis.  370,  57  N.  W.  39. 

The  statement  in  the  complaint  in  a  suit  by  a  judgment  creditor  to  set 
aside  as  fraudulent  a  deed  by  the  debtor,  of  facts  from  which  it  is 
apparent  that  there  is  no  collusion  between  him  and  the  debtor,  and 
that  the  plaintiff  is  prosecuting  the  action  for  the  sole  purpose  of  com- 
pelling payment  and  satisfaction  of  his  judgment,  sufficiently  complie> 
with  Wisconsin  circuit  court  rule  28,  requiring  the  complaint  to  allegt* 
that  the  action  is  not  commenced  or  prosecuted  by  collusion  with  the 
debtor  for  the  purpose  of  protecting  his  property  or  effects  against  the 
claims  of  other  creditors,  but  for  the  sole  purpose  of  compelling  pay- 
ment and  satisfaction  of  plaintiff's  own  debt,  although  there  is  no  for- 
mal allegation  to  that  effect.     Ihid. 

An  affidavit  of  defense  by  one  defendant  sued  on  a  note  signed  in  a  firm 
name,  denying  that  he  made  the  note  or  authorized  or  ratified  the  mak- 
ing of  it,  and  that  he  was  or  had  been  a  member  of  the  firm,  is  suffi- 
cient under  a  court  rule  relieving  plaintiff  of  proving  the  execution 
of  a  note  sued  on,  unless  defendant,  by  affidavit  filed  with  his  plea,  shall 
have  denied  that  the  note  was  executed.  Reiter  v.  Fruh,  150  Pa,  623. 
24  Atl.  347. 

■  Carlsbad  v.  Tihhetta,  51  Fed.  852. 

A  bill  for  an  injunction  will  not  be  dismissed  because  it  contains  an  aver- 
ment that  plaintiff  is  witliout  adequate  remedy  at  law,  contrary  to  a 
rule  of  court.     Barnes  v.  Barnes,  16  Pa.  Co,  Ct.  534. 

•  Rogers  v.  yashville,  C.  d  St.  L.  R,  C0,  33  C.  C.  A.  517,  62  U.  S.  App.  4i\ 
097,  91  Fed.  299  (Citing  Menier  v.  Hooper's  Telegraph  Works,  L.  R 
9  Ch.  350;  Mason  v.  Harris,  L.  R.  11  Ch.  Div.  97;  Chicago  Hansom  Cal 
Co.  V.  Yerkcs,  141  111.  320,  30  N.  E.  667 ;  Brinckerhoff  v.  Bostwick^  SS 
N.  Y.  52;  Rogers  v.  Lafayette  Agri.  Works,  52  Ind.  296;  Parrott  v. 
Bycrs,  40  Cal.  614;  Hodges  v.  yeic  England  Screw  Co.  1  R.  I.  312,  53 
Am.  Dec.  624;  Atwool  v.  Merryweather,  L.  R.  5  Eq.  464,  note;  Brevctr 
V.  Proprietors  of  Boston  Theatre,  104  Mass.  378;  Deaderick  v.  Wilson, 
8  Baxt.  108;  Slattery  v.  St.  Louis  d  N.  0.  Transp.  Co.  91  Mo.  217,  60 
Am.  Rep.  245,  4  S.  W.  79;  Distinguishing  North-West  Transp.  Co.  v. 
Beatty,  L.  R.  12  App.  Cas.  689). 

Rule  94  does  not  aply  to  a  suit  by  stockholders  to  cancel  their  subscrip- 
tions for  fraud  in  procuring  them,  and  to  compel  a  refunding  by  pro- 
moters, of  money  illegally  appropriated  by  them  to  their  own  use. 
Barcus  v.  Gates,  32  C.  C.  A.  337,  61  U.  S.  App.  596,  89  Fed.  783. 

Nor  is  rule  94  applicable  where  the  suit  was  commenced  in  a  state  court 
and  removed  to  the  United  States  circuit  court  by  defendants,  since 
such  rule  referred  to  suits  commenced  originally  in  the  Federal  courts, 
and  is  not  entitled  to  bar  a  suit  in  equity  from  a  state  court.  Earle 
V.  Seattle,  L.  8.  d  E.  R.  Co.  56  Fed.  909. 

The  ends  of  the  rule  are  met  by  showing  that  there  is  no  collusion  to  con- 
fer jurisdiction,  in  a  suit  by  a  stockholder  showing  a  conspiracy  by  a 
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majority  of  the  directors  with  others,  through  an  unauthorized  note  of 
the  company  and  processes  of  the  court  thereon,  to  fraudulently  tran:3- 
fer  the  ownership  of  the  corporate  stock  to  themselves,  and  that  the 
Bcheme  will  be  successful  unless  the  stockholder  is  permitted  to  sustain 
his  action  without  first  making  formal  demand  upon  the  directors;  and 
such  bill  is  not  within  equity  rule  94.  Young  v.  Alhamhra  Mitt.  Co. 
71  Fed.  810. 

A  stockholder  of  a  corporation  cannot  maintain  an  action  in  a  Federal 
court,  where  the  jurisdiction  depends  on  citizenship,  to  avoid  an  illegal 
attachment  of  corporate  property,  or  to  compel  the  repayment  of 
amounts  which  have  been  illegally  paid  by  the  corporation  to  other 
stockholders,  without  complying  with  equity  rule  94,  requiring  eucli 
bills  to  allege  that  they  are  not  collusive  to  confer  jurisdiction  on  the 
court,  and  to  set  forth  the  efToi-ts  which  have  been  made  to  secure 
action  by  the  managing  directors.  Clarke  v.  EcLstem  Bldg.  d  L.  Asao. 
89  Fed, '779. 

A  bill  by  stockholders  to  recover  corporate  assets  must,  under  United 
States  equity  rule  94,  show  formal  application  to  the  board  of  directors 
for  suit,  and,  in  the  event  of  their  refusal,  effort  to  induce  action  by  the 
body  of  the  stockholders,  with  the  character  and  extent  of  the  efforts 
made  and  the  reasons  why  the  complainant  failed  to  obtain  remedial 
action  within  the  body  of  the  corporation,  and  that  complainant  owned 
the  stock  at  or  before  the  commission  of  the  fraudulent  acts,  or  has 
acquired  it  by  operation  of  law.  Church  v.  Citieetis*  Street  R.  Co.  78 
Fed.  626. 

13.  Mixed  question  of  law  and  fact. 

An  allegation  of  a  matter  which  is  a  mixed  question  of  law  and 
fact,  so  that  it  is  not  a  question  for  the  juiy  exclusively,  is  insufficient 
on  demurrer.^ 

'An  allegation  that  a  change  took  place  in  the  title  to  the  property  insured, 
by  voluntary  transfer  and  without  consent  of  the  defendant,  and  thereby 
the  policy  became  void,  is  insufficient  on  demurrer.  Clay  F,  d  M.  Ins. 
Co.  V.  Wusierhauaen,  75  111.  285. 

Such  allegations  are,  however,  sanctioned  in  other  jurisdictions.  The 
above  rule  seems  too  broad.  A  mixed  question  of  law  and  fact  is  a 
question  of  fact  which  requires  instruction,  as  to  its  limits,  by  the 
court.  It  is  not  a  conclusion  of  law  within  the  rule  that  an  allegation 
of  a  conclusion  of  law  is  bad  on  demurrer. 

Compare  Teese  v.  Phelps,  McAU.  17.  Fed.  Cas.  No.  13,818,  holding  that 
whether  a  given  improvement  is  patentable,  it  being  objected  that  it  is 
neither  an  art,  manufacture,  nor  composition,  is  a  mixed  question  of 
law  and  fact,  not  to  be  decided  on  demurrer. 
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I.  FOBV  OF  ASSIONINO  GBOtTNl). 

1.  Sufficiency   of   the    pleading 

must    be     tested     by    de- 
murrer. 

2.  Right  to  raise  any  objection 

to  cause  of  action. 
8.  Equivalent  to  want  of  equity. 
4.  Sppcifi cation  of  defect. 

II.  Objections  Relating  to  Pabties. 

6.  Who  may  demur. 

6.  Want  of  capacity  to  sue. 

7.  Not  the  proper  plaintiff. 

8.  —  state  practice  in  United 

States  court. 
0.  Defect  of  parties  plaintiff. 

10.  Improper  joinder — of    plain- 
tiffs. 

11. application  of  the  rule 

to  husband  and  wife. 

12.  —    —    form    of     assigning 

ground. 

13.  —  of     defendants;     insuffi- 

ciency, as  against  one  de- 
murring. 

14. insufficiency,  as  against 

codefendant     not     demur- 
ring. 

15.  Defect  of  parties  defendant. 

III.  Objections  Involving  the  Form 

OF  THE  Pleading  Deuubbed 
to. 

16.  Form  of  pleading. 

17.  Fact     common     to     several 

causes    of    action    or    de- 
fenses. 

18.  Duplicity. 

19.  Demurrer,  without  discrimi- 

nation,     to      commingled 
statement. 

20.  —  with  discrimination. 

21.  Separate  statement  and  num- 

bering of  causes  of  action 

or  defenses. 
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22.  Improper  division   of  single 

cause  of  action  or  defense. 

23.  Separate  counts  for  same  re- 

covery. 

24.  Separate    counts     presumed 

to  refer  to  separate  trans- 
actions. 

25.  Verification  lacking. 

26.  Verification — ^necessity. 

27.  WTio  may  verify  pleading. 

28.  Verification — sufficiency. 

IV.  Objections  Touching  the  Na- 
TUKE  OR  Substance  of  the 
Cause  of  Action  or  Rjelief. 

a.  Vature  of  Claim. 

29.  Theory  of  case  need  not 

be  stated. 

30.  General  rule  for  sustain- 

ing complaint  against 
demurrer. 

31.  Informal  pleading. 

32.  Statutory      change      of 

burden  of  proof. 

33.  Penal  actions. 

34.  Actions    without    prece- 

dent. 
85.  Allegations    stating    in- 
sufficient grounds  with 
other     and     sufficient 
grounds. 

36.  Allegations        involving 

mistake  as  to  the  law. 

37.  Immaterial     allegations 

not  regarded. 

38.  Various      grounds     for 

same  recovery. 

39.  Alternative  grounds. 

40.  Alternative  version  and 

relief,  not  demurrable. 

41.  —  by  trustee  of  a  special 

trust. 

b.  Legal  or  Equitable  Cau9e, 

42.  Jurisdiction. 
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43.  Equitable  titlei 

44.  Action    for    money    or 

chattel, 
c  Accounting. 

45.  Mutual  accounts. 

46.  Existence    of     fiduciary 

relation,    or    necessity 
for  discovery. 

47.  —  remedy  at  law. 

48.  Royalty  contracts. 

49.  Facts   showing   grounda 

for     equitable     cogni- 
zance to  be  specifically 
alleged. 
d.  No  Adequate  Remedy  at  Law, 

50.  Form     of     demurrer; 

how  objection  may  be 
raised. 

51.  Showing   want    of    ade- 

quate remedy. 
62.  —  in    case    of    several 
grounds  of  relief. 

53.  Assignee. 

54.  WTiat  18  a  "remedy  at 

law." 

55.  Statutory     remedy     in 

equity. 

56.  What  is  a  "plain,  ade- 

quate,   and    complete" 
remedy. 

57.  "Jurisdiction  clause"  di- 

rectly alleging  want  of 
remedy. 

58.  Estoppel     against     this 

objection, 
tt.  Contract  or  Tort. 

59.  Uncertainty    as    ground 

of  demurrer. 
f.  Demurrer  to  Relief. 

60.  General  rule. 

61.  Relief    against    demur- 

rant. 

62.  —  against  oodefendant. 

63.  Alternative  relief. 

V.  Objection    that    the    Acnow    is 

Pbemature,  or  that 
A  Defense  is  Dis- 
cu>SED;  Anticipation 
OF  Defense. 

64.  Prematurity     not     pre- 

sumed. 


65.  Violation      of      positive 

prohibition. 

66.  Enough  that  any   relief 

is  due  at  time  of  argu- 
ment. 

67.  Disclosure  of  defense. 

68.  —  with  avoidance. 

69.  Anticipation  of  defense. 
VI.  Particulab  Subjects  of  Allega- 
tion   (Alphabetically  Aa- 

RANOED). 

Abbreviations,  §  70. 
Ability,  §  71. 
Acceptance,  §  72. 
Accident,  §  73. 

Accord  and  Satisfaction,  §  74* 
Account,  §§  76-78. 
Account  Stated,  §  79. 
Adi'erse  Claim,  §§  80-82. 
Adverse  Possession,  §  83. 
Agency,  §§  84,  85. 
Alteration    of    Instruments, 

§  80. 
Alternative  Charges,  §  87. 
Amount,  §  88. 
Appearance,  §  89. 
Approval,  §  90. 
Arbitration,  §  91. 

ASSALT^T,   §   92. 

Assessments,  §  93. 
Assignment,  §§  94-100. 
Attachment,  §§   101-103. 
Attorneys,  §  104. 
Attorneys'  Fees,  §  105. 
Audit,  §§  106,  107. 
Authority,  §§  108-112. 
Benefit,  §  113. 
Bill  of  Particulars,  §  114. 
Bill  of  Review,  §  115. 
Bona  Fide  Purchaser,  S§  116, 

117. 
Bonds,  $g  118-130. 
Boundaries,  §   131. 
Bribery,  §  132. 
Bridges,  §  133. 
Brokers,  §  134. 
By-laws,  |  135. 
Carriers,  §§  136-138. 
Cause  and  Effect,  §  139. 
Checks,  S  140. 
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Ci:/)i7D  ON  Title,  §  141. 
Collusion,  §  142. 
Compulsion,  §  143. 

Cc:?CEALMENT,   §   144. 

confedebacy,  §  145. 
Consent,  §§  146,  147. 
CoNsrntACT,  §§  148-151. 
Contracts,  §§  152-196. 
Copyright,  §  197. 
Corporations,  §§  198-206. 
Cotenancy,  §  207. 
Creditors*  Bill,  §§  208,  209. 
Damages,  §§  210-216. 
Date,  §§  217-221. 
Dedication,  S  222. 
Delay,  $  223. 
Delivery,  §  224, 
Demand,  §§  225-230. 
Descent,  §  231. 
Description,  §§  232-235. 
Detention,  §  236. 
Diligence,  §  237. 
Disclaimer,  §  238. 
Divorce,  §§  239-245. 
Documents,  §§  246-274, 
Dower,  §  275. 
Due  Process,  §  276, 
Duly,  §  277. 
Duress,  §  278. 
Duty,  §  279. 
Easement,  §  280. 
Ejectment,  §  281. 
Election,  §  282. 
Employment,  §  283. 
Estoppel,  §§  284,  285. 
Eviction,  §  286. 
Executors     and     Administba* 

tors,  §§  287-290. 
False  Imprisonment,  §  291. 
Fences,  §§  292-294. 
Foreign  Law,  §§  295,  296. 
Former  Recovery,  §  297. 
Fraud,  §§  298-301. 
Gamrlino,  §  302. 
Goods     Sold     and     Delivered, 

S§  303,  304. 
Heir,  §  305. 
Highways,  §§  306-308. 
Homestead,  §  309. 
Husband  and  Wife,  §  310. 


Illegality,  §S  311-315. 
Inability,  §  316. 
Indebtedness,  §  317. 
Indorsement,  §  318. 
Infants,  §  319. 
Injunction,  §§  320-322. 
Insanity,  §  323. 
Insol\xncy,  §§  324-328. 
Insurance,  §§  329-335. 
Intent,  §  336. 
Judgments,  §S  337-348. 
Laches,  §  349. 
Landlord  and  Tenant,  S§  350- 

352. 
Leave  to  Slie,  §§  353,  354. 
Legality,  §  355. 
Levy  and  Seizure,  §  356. 
Liability,  §  357. 
Libel  and  Slander,  §§  358-363. 
Lien,  §  364. 
Limitations,  §  365. 
Lost  Instruments,  §  366. 
Maintaining,  §  367. 
Malicious  Prosecution,  S  368. 
Marriage,  §  369. 
Married  WoiiEN,  §§  370,  371. 
Master  and  Servant,  §§  372- 

374. 
Misnomer,  S  375. 
Mistake,  §§  376,  377. 
Money  Had  and  Received,  S  378. 
Money  Lent,  §  379. 
Mortgage,  §§  380-382. 
Municipal  Corporations,  §  383. 
Name,  §§  384-392. 
Necessity,  §  393. 
Negugence,  S§  394-^398. 
Nonpayment,  §  399. 
Notice,  §§  400-406. 
Nuisance,  §  407. 
Offer,  §S  408,  409. 
Officers,  5  410. 
Ordinances,  §  411. 
Ownership,  S|  412-423. 
Partnership,  §  424. 
Patents,  §  425. 
Payment,  §§  426,  427. 
Permission,  S  428. 
Possession,  S  429. 
Public  Use,  §  430. 
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Ratification,  §  431. 

Reasonable  TniE,  §§  432-434. 

Receitess,  §  435. 

Regularity,  §  436. 

Replevin,  §  437. 

Repugnant  Allegations,  §  438. 

Reward,  §  439. 

Rlxes  of  Coubt,  i  440. 

Scnoous,  §  441. 

Seisin,  §  442. 

Sebvice,  f  443. 

Specific  Performance,  §  444. 

Statutes,  §§  445-456. 

Succession,  §  457. 


Tender,  §§  458-462.. 
Thereupon,  §  403. 
Time,  §  464. 
Title,  §§  465-469. 
Torts,  §§  470-473. 
Tboveb,  §  474. 
Trusts,  §§  475,  476. 
Undue  Influence,  §  477. 
Usage,  §§  478,  479. 
Usury,  §  480. 
Waters,  §§  481,  482. 
Wills,  §  483. 

Work,    Labor,    and    Services, 
484^  485. 


As  to  How   Far  the  Statute  is   Necessary  Under   the  Code,  see   chapter   i,  S    2, 

L  Form  of  Assigning  Geouxd. 


\.  Sufficiency  of  the  pleading  must  be  tested  by  demurrer. 

A  demurrer  is  the  proper  proceeding  to  test  the  sufficiency  of  a 
pleading.^ 

^Oslin  V.  Telford,  108  Ga.  803,  34  S.  E.  1G8;  Van  Sickle  v.  Keith,  88  lo^va, 
9,  55  N.  W.  42;  Johnson  v.  Burnside,  3  S.  D.  230,  52  X.  W.  1057  (Citing 
Norton  v.  Colgrove,  41  Mich.  544,  3  N.  W.  159;  Barton  v.  Gray,  48 
Mich.  164,  12  N.  W.  30;  Bauman  v.  Bean,  57  Mich.  1,  23  N.  W.  451; 
The  Victorian,  24  Or.  121,  32  Pac.  1040). 

But  there  can  be  no  demurrer  to  a  pleading  before  a  justice  of  the  peace. 
The  proper  practice  is  a  motion  to  dismiss  or  strike  out.  Langford  v. 
Doniphan,  53  Mo.  App.  62. 

Nor  can  a  demurrer  be  filed  in  a  justice's  court  to  the  matter  contained  in 
an  answer  constituting  a  defense,  ander  N.  Y.  Code  Civ.  Proc.  §  2035, 
providing  that  the  only  pleadings  in  a  justice's  court  are  plaintifT*s 
complaint,  defendant's  answer,  defendant's  demurrer  to  the  complaint, 
and  plaintllT's  demurrer  to  one  or  more  counterclaims  stated  in  the 
answer.     Boyce  y.  Perry,  26  Misc.  355,  57  N.  Y.  Supp.  214. 

A  bill  in  equity  not  alleging  ground  for  relief  will  be  dismissed  at  the 
hearing,  although  there  is  no  demurrer.  Willis  v.  Willis,  42  W.  Va. 
522,  26  S.  E.  515. 

The  sufficiency  of  a  petition  is  a  question  of  law,  as  to  which  no  valid 
agreement  can  be  made  by  the  parties.  Wells  v.  Covenant  Mut.  Ben. 
Asso.  126  Mo.  630,  29  S.  W.  607. 

An  objection  that  a  statement  does  not  show  any  cause  of  action  cannot  be 
taken  by  a  rule  absolute  for  a  more  specific  statement,  but  must  be 
taken  by  demurrer.      Bradley  v.  Potts,  155  Pa.  418,  20  Atl.  734. 
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2.  Eight  to  raise  any  objection  to  canse  of  action. 

Under  a  demurrer  assigning  insufficiency  in  the  words  of  the  stat- 
ute, wihtout  specifications,  counsel  may,  on  the  argument,  raise  any 
objection  which  shows  that  a  complete  cause  of  action  is  not  shown 
or  that  a  complete  defense  is  shown.* 

A  demurrer  to  the  complaint  for  want  of  facts  raises  the  question 
of  the  right  of  the  plaintiff  to  maintain  the  action,*  but  not  the  effect 
of  the  statute  of  limitations  under  the  state  practice  in  a  case  brought 
in  a  Federal  court  f  nor  does  it  reach  the  objection  that  there  is  a  de- 
fect of  parties*  either  of  nonjoinder  or  misjoinder,*  or  that  there  is 
an  improper  joinder  of  two  or  more  causes  of  action.*  That  a  com- 
plaint shows  a  separate  action  against  each  of  several  defendants  is 
not  ground  for  demurrer  for  want  of  facts.^ 

A  general  demurrer  does  not  raise  the  question  of  want  of  jurisdic- 
tion over  the  person  of  the  defendant  or  the  subject-matter  of  the 
action.®  Nor  will  it  raise  an  objection  as  to  the  inconsistency  of  al- 
legations in  the  complaint,®  or  the  question  of  duplicity  in  a  replica- 
tion,*^ or  reach  tlie  plaintiff's  failure  to  properly  indorse  the  peti- 
tion.** Nor  can  a  defective  statement  of  a  cause  of  action  be  taken 
advantage  of  by  general  demurrer.** 

A  demurrer  does  not  raise  the  question  whether  an  allegation  in 
a  pleading  could  have  been  made  more  specific,*'  nor  whether  an 
amendment  to  a  pleading,  allowed  by  the  court,  could  properly  be 
made  under  die  statute  of  amendments.^* 

*  NelHs  V.  De  Forest,  16  Barb.  61.        Compare,  as  to  Michigan,  where  a 

demurrer  must  specify  every  defect  relied  on,  Adrian  Watervcorka  v. 
Adrian,  64  Mich.  584,'  838,  31  N.  W.  529. 

^Kimley  v.  Kinsley,  150  Ind.  67,  49  N.  E.  819  (Citing  Wilson  v.  QaXey^  103 
Ind.  257,  2  N.  E.  736;  Farris  v.  Jones,  112  Ind.  498,  14  N.  E.  484) ; 
Simith  V.  Chicago,  M.  &  St.  P.  R.  Co,  86  Iowa,  202,  53  N.  W.  128. 

Contra,  Westervelt  v.  Jones,  5  Kan.  App.  35,  47  Pac.  322,  holding  that  a 
general  demurrer  to  a  petition  only  raises  the  question  of  the  sufficiency 
of  the  petition  to  state  a  cause  of  action,  and  not  the  right  of  plaintiff 
to  maintain  an  action  for  such  cause  of  action  if  one  e.xists. 

*  Barnes  v.  Union  P.  R.  Co.  4  C.  C.  A.  199,  12  U.  S.  App.  1,  54  Fed.  87. 

The  defense  of  the  statute  of  limitations  cannot  be  raised  by  general  de- 
murrer in  an  action  by  an  administrator  against  the  administratrix  of 
a  trustee,  where  the  petition  does  not  show  thai  eleven  years  have 
elapsed  since  plaintiff  or  his  intestate  had  the  right  to  sue  under  the 
Georgia  statutes  allowing  an  administrator  eacemption  from  suit  for 
one  year,  and  requiring  an  action  to  be  brought  against  a  trustee  within 
ten  years  after  the  right  of  action  accrues.  Coney  v.  Home,  93  Ga. 
723,  20  S.  E.  213. 
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III  this  case  the  court  refused  to  determine,  upon  demurrer,  whether  state 
statutes  of  limitation  apply  to  an  action  at  law  for  the  infringement 
of  a  patent.     BHckUl  y.  Buffalo,  49  Fed.  371. 

But  in  equity  a  general  demurrer  raises  the  question  of  the  effect  of  the 
statute  of  limitations,  where  the  bill  discloses  facts  which  show  that 
the  analogous  cause  of  action  at  law  is  barred  by  the  terms  of  the 
statute.  Hayden  y.  Thompson,  17  C.  C.  A.  502,  3G  U.  S.  App.  361,  71 
Fed.  GO. 

*  Bell  V.  Mendenhall,  71  Minn.  331,  73  N.  W.  1086. 

See  chapter  zi.,  post,  Demvbbeb  fob  Defect  of  Pabties. 

"  Svanhurg  v.  Fosseen,  76  Minn.  350,  43  L.  R.  A.  427,  78  N.  W.  4. 

An  objection  to  the  misjoinder  of  parties  defendant  cannot  be  raised  on  a 
general  demurrer.     McFadden  y.  SckUl,  84  Tex.  77,  10  S.  W.  308. 

Nor  does  a  demurrer  to  the  petition  on  the  ground  that  plaintiff  asked  a 
recovery  against  defendant  for  property  owned  by  another  person  pre- 
sent the  contention  that  plaintiff  could  not  recover  without  joining 
such  other  person.  Houghton  y.  Puryear  (Tex.  Ciy.  App.)  41  S.  W. 
371. 

As  to  Demubreb  fob  MiSJOiia}EB  of  Pabties,  see  chapter  x.,  subd.  m.,  post. 

*Leak  v.  Thom^  13  Ind.  App.  336,  41  N.  E.  602. 

As  to  MisJoiNOEB  OF  CAUSES  OF  ACTION,  see  chapter  x.,  subd.  n.,  post. 

*  Leak  v.  Thorn,  13  Ind.  App.  335,  41  N.  E.  602. 

The  fact  that  part  of  the  obligors  named  in  an  appeal  bond  executed  it, 
and  part  did  not,  is  not  ground  for  demurrer  for  want  of  facts  by  those 
who  executed  it,  but  must  be  pleaded  as  a  defense.  Davis  v.  O'Bryant, 
23  Ind.  App.  376,  65  N.  £.  261. 

*  Hull  V.  Standard  Coal  £  L  Co.  7  Ohio  N.  P.  157. 

Want  of  jurisdiction  is  a  special  ground  of  demurrer  which  should  be 
specially  assigned,  and  is  not  raised  by  a  demurrer  to  the  sufficiency 
of  the  petition.     Saxton  v.  Seiherling,  48  Ohio  St.  654,  29  N.  E.  179. 

An  objection  to  the  jurisdiction  on  the  ground  that  the  action  has  been 
commenced  in  the  wrong  county  cannot  be  raised  under  a  demurrer  for 
want  of  facts.  Chicago  d  8.  E.  R.  Co.  v.  Wheeler,  14  Ind.  App.  62,  42 
N.  E.  489  (Citing  Lake  Erie  d  W.  R.  Co.  v.  Fishhack,  5  Ind.  App.  403, 
32  N.  E.  346;  Whitewater  R.  Co.  v.  Bridgett,  94  Ind.  216). 

See  chapter  vin.,  post.  Demubreb  for  Want  of  Jurisdictioit. 

•Beeser  y.  Miller,  77  Cal.  192,  19  Pac.  375. 

As  to  Inconsistent  Allegations,  see  chapter  v.,  S  6,  ante. 

«•  Green  v.  Seymour,  59  Vt.  459,  12  Atl.  206. 

Duplicity  is  not  ground  for  demurrer  in  Virginia,  since  special  demurrers 
have  been  abolished.  Kimball  v.  Borden,  95  Va.  203,  28  S.  E.  207  (Cit- 
ing Utorfolk  d  W.  R.  Co.  v.  Ampey,  93  Va.  108,  25  S.  E.  226). 

"Perfcifw  V.  Davidson,  23  Tex.  Civ.  App.  31,  56  S.  W.  121. 

»  Aurora  Water  Co.  v.  Aurora,  129  Mo.  540,  31  S.  W.  946. 

"Rodgers  v.  Baltimore  d  0.  S.  W.  R.  Co.  150  Ind.  397,  49  N.  E.  463. 
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As  to  General  and  Specific  Allegations,  see  chapter  vi.,  S§  7,  8,  cuUe, 

^  TecutMch  State  Bank  v,  Maddox,  4  Okla.  583,  46  Pac.  563. 

The  question  of  the  permissibility  of  an  amendment  to  a  complaint  can  be 
raised  by  objection  to  its  allowance  or  by  motion  to  strike  out,  but  can- 
not be  raised  by  a  demurrer  to  the  complaint  as  amended.  IfashvUU, 
C.  d  St.  L.  R.  Co.  V.  Parker,  123  Ala.  683,  27  So.  323. 

3.  Equivalent  to  want  of  equity. 

In  the  United  States  court,  in  equity,  a  demurrer  assigning  as 
ground  that  the  bill  does  not  state  facts  sufficient  to  constitute  a  cause 
of  action  (as  if  the  action  were  under  the  Code)  avails  as  the  equiv- 
alent of  a  demurrer  for  want  of  equity.^ 

'  Nicholas  y.  Murray,  5  Sa^^y.  320,  Fed.  Cas.  No.  10,223,  holding  that  it  can 
only  so  avail. 

For  Other  Cases  on  Form  of  Assigning  this  Ground,  see  chapter  i.,  S  2,  ante. 

4.  Specification  of  defect. 

If  a  demurrer,  assigning  as  its  ground  that  the  complaint  does  not 
state  facts  sufficient  to  constitute  a  cause  of  action,  qualifies  that  as* 
signinent  by  specifying  the  defect  relied  on,  the  demurrant  has  not 
the  right,  on  the  argument,  to  raise  any  other  objection.^ 

A  demurrer  to  a  pleading  for  failure  to  state  facts  sufficient  to  con- 
stitute a  cause  of  action  need  not  further  specify  the  particular  de- 
fects^ if  it  state  the  ground  in  the  language  of  the  statute.^ 

The  demurrer  must  be  upon  an  authorized  ground,  *  and  a  demur- 
rer specifying  ono  statutory  ground  is  insufficient  to  raise  another.^ 

Although  a  demurrer  is  a  single  pleading,  yet,  where  it  is  expressed 
to  be  to  eadi  count  of  a  declaration,  it  is  the  same  in  effect  as  if  a 
separate  demurrer  had  been  filed  to  each  count.® 

A  demurrer  to  a  complaint  on  tlie  ground  that  it  does  not  stale 
facts  sufficient  to  constitute  a  cause  of  action,  taken  and  lost  on  cer- 
tain specifications,  showing  wherein  the  complaint  is  defective,  can- 
not be  renewed  at  any  subsequent  trial  on  the  same  or  other  specifica- 
tions.^ 

*  Vellis  V.  De  Forest,  18  Barb.  61. 

Upon  a  demurrer  to  a  complaint  on  the  ground  that  the  cause  of  action  is 
barred  by  the  statute  of  limitations,  specifying  the  particular  sections 
upon  which  the  defendant  relies  to  defeat  the  action,  no  other  sections 
can  be  considered  on  the  subject  of  limitation,  although  the  demurrer 
specifies  as  another  ground  that  the  complaint  does  not  state  facts  suffi- 
cient to  constitute  a  cause  of  action.  Bank  of  San  Luis  Obispo  v.  Wick^ 
ersham,  99  Cal.  655,  34  Pa4.  444. 


VII. ^FOR    I^'SUFFICIEXCY;  ASSIGNING  GROUND.  145 

A  demurrer  containing  a  general  and  conjunctive  assignment  of  ambiguity, 
unintelligibility,  and  uncertainty  will  be  regarded  as  a  demurrer  only 
on  the  latter  ground,  where  the  only  specifications  are  on  that  ground. 
Field  V.  Andrada,  106  Cal.  107,  39  Pac.  323. 

But  in  Missouri  a  demurrer  on  the  ground  that  the  petition  does  not  state 
facts  constituting  a  cause  of  action  cannot  be  confined  in  its  effect  to 
the  specific  objections  assigned.  Wilson  v.  Polk  County ,  112  Mo.  126, 
SO  S.  W.  469. 

*0'Rourke  v.  Sioua  Falls,  4  S.  D.  47.  19  L.  R.  A.  789,  64  N.  W.  1044; 
Potcer  V.  8la,  24  Mont.  243,  61  Pac.  468. 

But  in  Alabama  a  general  demurrer  which  does  not  assign  speci  ^ally  tiie 
causes  therefor  will  be  overruled.  Alabama  State  Land  Co.  v.  Slaton, 
120  Ala.  259,  24  So.  720. 

Objections  which  go  to  the  sufficiency  of  the  statements  of  facts  in  a  com- 
plaint, and  not  to  the  facts  themselves,  must  be  made  by  sj^ecial  de- 
m.urrer,  pointing  out  the  particular  defects  complained  of.  Mu^lally  v. 
Totcnsend,  119  Cal.  47,  60  Pac.  1006. 

A  demurrer  to  a  counterclaim  vin  the  lajiguage  of  N.  Y.  Code  Civ.  Proc.  fi 
493,  subd.  4,  which  states  "that  said  counterclaim  is  not  of  the  charac- 
ter specified  in  S  501  of  the  Code  of  Civil  Procedui'e,"  sufficiently  points 
out  the  particular  defect  relied  upon,  under  the  requirements  of  §§  490, 
496.     Eckert  v.  Gallien,  40  App.  Div.  525,  58  N.  Y.  Supp.  85. 

The  objection  that  a  complaint,  the  allegations  of  which  render  it  good  un- 
der only  one  of  two  independent  statutes,  is  based  upon  the  other,  must 
be  specifically  taken  to  render  a  demurrer  thereto  available  on  that 
ground.     Carr  v.  Carr,  6  Ind.  App.  377,  33  N.  E.  805. 

•  Leach  v.  Adams,  21  Ind.  App.  547,  52  N.  £.  813,  holding  that  the  use  of 

the  word  "contains,"  instead  of  the  statutory  word  "states,"  does  not 
render  insufficient  a  demurrer  to  a  complaint  for  failure  to  state  facta 
sufficient  to  constitute  a  cause  of  action. 

A  demurrer  denying  the  sufficiency  of  an  answer  "in  law"  will  not  be  held 
as  not  challenging  the  sufficiency  of  the  answer  as  an  "equitable  de- 
fense," as,  under  the  Indiana  Code,  there  are  no  distinct  forms  of  action, 
and  the  rules  of  pleading  are  defined  without  reference  to  any  distinc- 
tion between  actions  at  law  and  in  equity.  Funk  ▼.  Rentchler,  134  Ind. 
68,  33  N.  £.  364,  898. 

See  also  chapter  i.,  §S  1>  2,  aaite, 

•  Wunderlich  v.  Chicago  d  A'.  W.  R,  Co,  93  Wis.  132,  66  N.  W.  1144. 
See  also  chapter  i^  §  4,  ante. 

•  Lake  Erie  d  W.  R.  Co.  v.  Fishback,  5  Ind.  App.  403,  32  N.  E.  346. 
See  also  chapter  i.,  f  5,  ante. 

^Lake  Street  Elev.  R.  Co.  v.  Brooks,  90  111.  App.  173. 

The  defendant  sufficiently  designates  the  cause  of  action  to  which  he  in- 
tends to  demur,  where  he  refers  to  the  second  and  third  para^^raphs  of  a 
complaint,  which  set  up  different  causes  of  action;  and  paragraphs  one 
and  four  are  of  such  a  nature  that  they  must  be  read  with  the  para- 
Abb.  Pl.  Vol.  I. — 10 
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graphs  nefeired  to,  to  nmke  the  latter  intelligible.     WooUey  t.  Bvmder- 
land,  47  App.  Div.  86,  62  N.  Y.  Supp.  104. 

See  also  chapter  n.,  §§  7,  8,  ante, 

'  Turner  T.  Interstate  Bldg.  d  L.  Asso.  51  S.  G.  33,  27  S.  K  047. 

II.  Objections  Eexating  to  Parties. 

5.  Who  may  demnr. 

One  of  two  defendants  has  the  right  to  demur  alone,  on  the  ground 
that  the  complaint  does  not  state  facts  sufficient  to  constitute  a  cause 
of  action.^ 

*  Cummings  v.  Tovm  of  Lake  Realty  Co,  86  Wis.  382,  57  N.  W.  43. 

But  an  equitable  petition  is  erroneously  dismissed  on  demurrer,  where  it 
was  filed  by  heirs  for  the  purpose  of  reforming  a  deed  so  that  it  would 
define  the  alleged  interests  of  the  plaintiffs  in  the  land,  and  the  de- 
murrer was  raised  by  the  administrator  of  the  deceased  grantor,  whose 
estate  had  no  interest  in  the  litigation,  his  codefendants,  the  adminis 
trator  of  the  grantee  and  a  judgment  creditor  of  the  latter  not  joining 
therein.     Oriifin  v.  Stewart,  101  6a.  720,  29  S.  E.  29. 

Kor  will  the  court  sustain  a  peremptory  exception  filed  by  a  defendant  to 
the  plaintiff's  petition,  unless  such  defendant's  legal  interest  to  take  the 
particular  exception  is  shown.  Beland  v.  Chheliny  46  La.  Ann.  326,  14 
So.  843. 

One  sued  with  others  as  a  member  of  a  firm,  and  also  separately  as  an  in- 
dividual, has  the  right  to  raise  by  demurrer  the  question  as  to  bis  in- 
dividual liability  under  the  allegations  of  the  complaint.  Polack  v. 
Rankel,  56  App.  Div.  365,  67  N.  Y.  Supp.  753. 

6.  Want  of  capacity  to  sue. 

A  demurrer  on  the  mere  ground  of  insufficiency  does  not  enable 
the  demurrant  to  raise  the  objection  that  plaintiff  has  not  legal  capac- 
ity to  sue.* 

The  failure  of  a  complaint  in  a  suit  by  a  parent,  widow,  or  de- 
pendent to  recover  damages  for  death  by  wrongful  act  or  negligence, 
to  allege  the  requisite  particulars  conferring  upon  the  plaintiff  a  right 
of  action  for  such  death,  renders  the  complaint  insufficient.^ 

The  right  of  an  administrator,  instead  of  the  beneficiaries  named 
by  statute,  to  maintain  an  action  for  the  death  of  the  intestate  by  rea- 
son of  the  defendant's  negligence,  is  properly  raised  by  a  demurrer  to 
the  complaint  for  want  of  facts.^ 

A  petition  by  a  partnership  doing  business  under  a  fictitious  name 
is  not  subject  to  general  demurrer  for  failure  to  aver  that  such  part- 
liorship  has  complied,  before  bringing  suit,  with  a  statute  requiring 
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the  filing  of  a  certificate  stating  the  names  of  all  the  members;  but 
the  def^it  must  be  taken  advantage  of  by  special  demurrer  for  inca- 
pacity to  sue,  Mphere  it  appears  on  the  face  of  the  petition.* 

A  general  demurrer  does  not  reach  the  defect  in  a  petition  by  a  cor- 
poration, which  fails  to  allege  that  the  plaintiff  is  a  corporation.* 

*  Badahaugh  v.  Silvers,  135  Ind.  605,  35  N.  E.  694  (Citing  Story  v.  O'Dea, 

23  Ind.  326;  Muaselman  v.  Kent,  33  Ind.  452;  Clough  v.  ThomaSy  53 
Ind.  24;  Lecdy  v.  Nash,  67  Ind.  311) ;  Tucker  v.  White,  28  Ind.  App. 
328,  62  N.  E.  758;  Van  Zandt  v.  Van  Zandt,  17  N.  Y.  Civ.  Proc.  Rep. 

448,  7  N.  Y.  Supp.  706  (interpleader). 

Want  of  capacity  to  sue  is  a  special  ground  of  demurrer  which  should  be 
specially  assigned,  and  is  not  raised  by  a  demurrer  to  the  sufficiency  of 
the  petition.  Saxton  t.  Seiherling,  48  Ohio  St.  554,  29  N.  E.  179;  BW- 
mingham  v.  Cheethnm,  19  Wash.  657,  54  Pac.  37. 

The  incompetency  of  plaintiff  to  sue  can  only  be  raised,  under  N.  Y.  Code, 
S  499,  by  demurrer  or  answer.  People  v.  Lamb,  85  Hun,  171,  32  N.  Y. 
Supp.  584. 

Failure  to  allege  capacity  to  sue  does  not  render  a  complaint  demurrable 
as  not  stating  a  cause  of  action.  Cone  Export  d  Commission  Co.  v. 
Poole,  41  S.  C.  70,  24  L.  R.  A.  289,  19  S.  E.  203. 

A  demurrer  on  the  ground  specified  in  Mont.  Code  Civ.  Proc.  1895,  S  680, 
that  the  complaint  does  not  state  facts  sufficient  to  constitute  a  cause  of 
action,  is  properly  overruled,  where  the  only  objection  to  the  complaint 
is  the  defective  manner  in  which  it  sets  forth  the  capacity  or  right  of 
plaintiff  to  sue,  as  distingui^ed  from  the  failure  to  show  any  capacity 
to  sue.     Knight  v.  Le  Beau,  19  Mont.  223,  47  Pac.  952. 

A  demurrer  which  only  questions  the  right  of  the  plaintiff  to  sue  and  the 
sufficiency  of  the  statement  of  a  cause  of  action  is  properly  overruled 
where  the  objection  to  plaintiff's  capacity  is  not  well  taken,  and  the  pe- 
tition shows  any  cause  of  action  in  its  favor.  Springfield  v.  Robberson 
Ave.  R.  Co.  69  Mo.  App.  514. 

That  the  plaintiff  sues  in  a  dual  capacity  does  not  render  the  complaint  de- 
murrable, if  he  is  entitled  to  maintain  the  action  in  either  capacity. 
Williams  v.  Meloy,  97  Wis.  561,  73  N.  W.  40  (Citing  Oeilfuss  v.  Gates, 
87  Wis.  395,  58  N.  W.  742). 

Action  by  a  tax  collector;  demurrer  only  for  insufficiency  admits  plaintiff's 
legal  capacity  to  sue.    Litchfield  v.  McComber,  42  Barb.  288. 

Action  by  receiver;  objection  that  the  appointment  of  plaintiff  appears  by 
the  complaint  to  be  invalid  not  thus  available.  Hobart  v.  Frost,  5 
IKier,  672. 

See  also  chapter  jx.,  post,  Demubbeb  fob  Want  of  Capacitt  to  Sui:. 

•  Louisville,  E.  d  St.  L.  Consol.  R.  Co.  v.  Lohges,  6  Ind.  App.  288,  33  N.  E. 

449,  holding  that  the  failure  of  a  complaint  by  a  mother  to  allege  the 
death,  desertion,  or  imprisonment  of  the  father,  necessary  under  a  stat- 
ute to  give  her  a  right  of  action  for  the  death  of  their  child,  may  l>e 
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raised  by  a  demurrer  for  want  of  sufficient  facts  to  constitute  a  cause 
of  action. 

A  complaint  by  a  mother  for  the  death  of  her  minor  son  need  not  allege 
that  she  is  a  widow,  or  living  apart  from  her  husband,  or  in  what  way 
she  was  dependent  upon  the  son,  or  that  he  ever  worked  or  earned 
money.  An  allegation  that  she  was  dependent  upon  him  for  support  is 
sufficient.    Augusta  R,  Co,  v.  Olover,  92  Ga.  132,  18  S.  £.  406. 

A  petition  by  a  mother  for  loss  of  services  of  her  minor  son  need  not  state 
in  words  the  death  of  his  father,  where  it  states  that  she  is  a  widow 
and  dependent  on  her  son's  services.  Goina  v.  Chicago,  R.  I.  d  P.  R. 
Co.  47  Mo.  App.  173. 

A  complaint  for  injuries  to  a  boy,  described  as  the  adopted  son  of  the 
plaintiff,  without  showing  anything  further  as  to  the  facts  of  the  adop- 
tion, or  his  emancipation  by  his  parents,  is  not  sufficient  to  show  any 
right  of  the  plaintiff  to  recover  for  the  loss  of  his  services.  Citizens' 
Street  R.  Co.  v.  WHloehy,  16  Ind.  App.  312,  43  N.  E.  1058. 

A  declaration  in  an  action  by  a  dependent,  under  Fla.  act  February  28. 
1883,  chap.  3439,  conferring  a  right  of  action  for  death  by  wrongful  act 
or  negligence  exclusively  and  successively  upon  the  widow  or  husband, 
the  minor  child  or  children,  and  dependents,  must  affirmatively  show  the 
nonexistence  of  any  other  person  having  a  precedent  right  of  action. 
Duval  v.  Hunt,  34  Fla.  85,  15  So.  876. 

The  petition  in  an  action  by  a  widow  for  negligently  causing  her  husband*.^ 
death  is  fatally  defective,  under  Kan.  Code  Civ.  Proc.  §  419,  in  the  ab- 
sence of  an  allegation  of  the  nonappointment  of  an  administrator  of  her 
husband's  estate.     Walker  v.  O'Connell,  59  Kan.  30G,  52  Pac.  894. 

A  petition  in  an  action  against  a  benevolent  society,  whose  particular  ob- 
ject is  to  afford  material  aid  to  its  members  and  their  dependents  b}' 
establishing  a  fund  for  the  relief  of  sick  and  distressed  members,  and  a 
benefit  fund  from  which,  on  the  death  of  a  member,  a  specified  sum  shall 
be  paid  to  his  family  or  dependents,  to  recover  upon  a  benefit  certificate 
in  which  the  plaintiff  is  described  simply  as  a  brother  of  the  decease<I 
member,  is  bad,  on  demurrer,  for  failure  to  allege  that  such  brother  was 
in  any  way  dependent  upon  the  deceased  member.  McGinness  v.  Su- 
preme Council,  C.  B.  L.  59  Ohio  St.  531,  53  N.  E.  54  (Citing  Ballou  v. 
Oile,  50  Wis.  614,  7  N.  W.  561). 

*Boyd  V.  Brazil  Block  Coal  Co.  (Ind.  App.)  50  N.  E.  368. 

A  declaration  based  on  a  statute  of  Pennsylvania  for  damages  for  the  death 
of  plaintiff's  intestate  in  that  state,  by  defendant's  negligence,  is  demur- 
rable where  i^  discloses  that  plaintiff,  who  sues  as  administratrix,  is  the 
widow  of  the  deceased,  and  that  by  the  law  of  Pennsylvania  the  action 
must,  in  such  case,  be  maintained  by  the  widow  instead  of  a  personal 
representative.     Lower  v.  Segal,  60  N.  J.  L.  99,  36  Atl.  777. 

^Kinsey  v.  Ohio  Southern  R.  Co.  3  Ohio  S.  &  C.  P.  Dec.  249. 

Copartners  doing  business  under  a  fictitious  name  need  not  allege  in  their 
petition  upon  a  contract  that  they  had  complied  with  Ohio  act  May  10, 
1894,  requiring  the  filing  and  publishing  of  a  certificate  stating  the 
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names  of  all  the  members  before  bringing  suit.  Hartzell  y.  Warren,  11 
Ohio  C.  C.  269. 

*  Hunter  v.  Wm,  J,  Lemp  Breicing  Co,  (Tex.  Civ.  App.)  46  S.  VV.  371. 

The  omission  to  state  whether  the  plaintiff  is  a  domestic  or  foreign  corpo- 
ration, as  required  by  §  775  of  the  Code,  does  not  go  to  the  cause  of  ac- 
tion, and  does  not  render  the  complaint  demurrable  for  not  stating  suf- 
ficient facts.  Hafner  d  8,  Furniture  Co.  v.  Orumme,  10  N.  Y.  Civ. 
Proc,  Rep.  176.  Contra,  First  "Sat,  Bank  v.  Doying,  11  N.  Y.  Civ.  Proc. 
Rep.  61. 

For  other  cases,  see  chapter  ix.,  post,  on  Demuilbeb  fob  Want  of  Capacitt 
TO  Sue. 

Incapacity  to  sue,  for  want  of  due  incorporation,  cannot  be  considered  as 
demurrer  for  insufficiency.  Phoenix  Bank  v.  Donnelly  40  N.  Y.  41#; 
Fulton  F,  Ins.  Co.  v.  Baldwin,  37  N.  Y.  648;  Bank  of  Lowville  v.  Itt- 
Mcards,  11  How.  Pr.  216. 

In  American  Baptist  Home  Mission  8oc.  v.  Foote,  52  Hun,  307,  5  K.  Y. 
Supp.  236,  an  action  brought  by  several  plaintiffs,  it  was  doubted 
whether  the  demurrer  for  insufficiency  as  to  all  the  plaintiffs  would  lie, 
where  it  was  objected  that  the  incorporation  of  one  of  them  was  not 
sufficiently  alleged. 

7.  Not  the  proper  plaintiff. 

A  complaint  which  shows  on  its  face  that  the  right  of  recovery  on 
the  cause  of  action  alleged  is  not  in  the  plaintiff,  but  in  a  third  person, 
is  demurrable  on  the  ground  that  it  does  not  state  facts  sufficient  to 
constitute  a  cause  of  action.* 

'  Sinker  v.  Floyd,  104  Ind.  291,  4  N.  E.  10. 

Objection  available  on  general  demurrer  at  common  law.  Rutland  Pro- 
bate Court  V.  Hull,  58  Vt.  306,  3  Atl.  472. 

A  bill  in  equity  is  demurrable  if  it  fails  to  show  in  the  complainant  an  in- 
terest in  the  subject-matter,  and  a  proper  title  to  institute  a  suit  con- 
cerning it.  Carter  v.  Carter,  82  Va.  624;  Barr  v.  Clayton,  29  W.  Va. 
256,  11  S.  E.  890. 

A  declaration  by  the  agent  of  a  county  in  his  own  name  for  its  use,  to  re- 
cover for  the  support  of  a  pauper,  is  fatally  defective  upon  general  de- 
murrer, where  it  alleges  that  the  defendant  is  indebted  to  the  county, 
and  that  the  promise  to  pay  the  indebtedness  was  made  to  the  county, 
since  the  party  having  the  legal  right  of  action  is  alone  entitled  to 
maintain  a  suit  at  law.     Mudge  v.  Rinkle,  45  111.  App.  604. 

An  allegation  that  plaintiff  is  duly  incorporated,  and  is  the  successor  of  a 
corporation  somewhat  differently  designated,  and  which  was  named  as 
payee  in  the  note  in  suit,  and  that  plaintiff  is  the  owner  and  holder  of 
the  note,  sufficiently  shows  that  plaintiff  is  the  real  party  in  interest 
and  entitled  to  maintain  an  action.  -  Robinson  Female  Seminary  v. 
Campbell,  60  Kan.  60,  55  Pac.  276. 

In  an  action  brought  on  behalf  of  a  minor  daughter  of  plaintiU  to  recover 
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for  tbe  death,  by  negligence,  of  plaintiff's  wife,  the  petition  la  insuffi- 
cient on  demurrer  for  failure  to  show  the  interest  of  the  daughter, 
where  it  avers  that  she  is  a  child  of  plaintiff,  but  does  not  allege  that 
she  is  a  child  of  his  deceased  wile,  or  state  facts  from  which  such  an  in- 
ference shall  be  drawn.  Gulf,  C.  d  B.  F.  R.  Co.  y.  Younger,  10  Tex. 
Civ.  App.  141,  29  S.  W.  948. 

A  complaint  by  an  owner  of  corporate  stock  to  compel  a  retransfer  by  per- 
sons to  whom  it  has  been  transferred  by  a  trustee,  with  whom  it  was 
pledged  to  secure  a  loan,  need  not  allege  that  the  loan  was  paid  in  full 
to  show  that  the  complainant  has  such  an  ownership  of  or  interest  in 
tbe  stock  as  will  enable  him  to  maintain  the  suit.  Smith  v.  Lee,  77 
Fed.  779. 

Upon  demurrer  that  plaintiff  who  sues  in  a  representative  capacity  is  not 
the  i*eal  party  in  interest,  where  the  complaint  shows  a  cause  of  action 
in  favor  of  the  plaintiff  in  his  individual  character,  the  descriptive  words 
may  be  rejected,  leaving  the  action  to  stand  as  one  in  his  individual  ca- 
pacity.    Gross  v.  Gross,  25  Misc.  297,  64  N.  Y.  Supp.  572. 

A  petition  in  an  action  on  a  fire  policy,  alleging  that  plaintiff  is  the  duly 
qualified  and  acting  executrix  of  the  last  will  of  the  person  who  pro- 
cured the  policy,  but  who  died  before  the  loss  occurred,  sufficiently 
fihows  the  plaintiff's  right  to  maintain  an  action.  Gennan  Ins.  Co.  v. 
Wright,  6  Kan.  App.  611,  49  Pac.  704. 

A  complaint  alleging  the  appointment  of  plaintiff  as  executrix  of  the  tes- 
tator, who,  before  his  death,  was  a  merchant,  and  that  on  a  si)ecified 
date  plaintiff,  "as  executrix  aforesaid,"  and  defendant  came  to  an 
accounting,  at  which  the  defendant  was  found  to  be  indebted  to  the 
plaintiff,  as  executrix,  in  a  specified  ainount,  which  he  promised  to  pay. 
and  that  there  is  now  due  and  owing  to  plaintiff,  "as  executrix,"  such 
amount, — states  a  cause  of  action  in  favor  of  the  estate  which  may  be 
recovered  by  plaintiff  as  executrix.  Spies  v.  Michelsen,  2  App.  Div. 
220,  37  N.  Y.  Supp.  720. 

A  bill  by  heirs  and  next  of  kin  to  recover  from  an  administrator,  and 
others  conspiring  with  him,  unadministcred  personal  estate,  fraudu- 
lently appropriated  by  the  defendant,  sufficiently  shows  complainants* 
right  to  bring  the  suit  by  averring  that  they  are  all  of  the  heirs  and 
next  of  kin  of  the  deceased,  and  by  setting  out  in  full  the  decree  of  dis- 
tribution of  the  estate,  which  states  and  adjudicates  the  pedigree  and 
relationship  of  each  of  the  complainants,  as  against  a  general  demurrer. 
Hulhard  v.  Urton,  07  Fed.  419. 

If  a  foreign  assignee  in  bankruptcy  has  no  right  to  sue  here,  a  complaint 
setting  up  his  title  as  such  is  insufficient  and  will  be  dismissed  on 
motion.  Tlie  court  says,  in  Mosselman  v.  Caen,  1  Hun,  647 :  "A  com- 
plaint must  always  show  title  in  the  plaintiffs  of  the  subject-matter  of 
the  action,  or  such  an  interest  therein  as  indicates  them  to  be  proper 
parties  to  the  litigation;  otherwise  it  fails  to  state  facts  sufficient  to 
constitute  a  cause  of  action  in  favor  of  plaintiffs  against  defendant." 

The  right  of  plaintiff  to  bring  an  action  in  his  own  name  upon  a  promis- 
sory note  payable  to  another  is  sufficiently  pleaded  by  the  allegation 
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thai  the  note  was,  for  valuable  consideration,  transferred,  signed,  and 
delivered  to  him  by  the  payee,  although  there  is  no  allegation  of  an 
indorsement  by  the  latter,  under  Fla.  Stat.  1881,  chap.  324,  giving  the 
real  parties  in  interest  in  all  actions  at  common  law  aidsing  out  of  con- 
tract, the  right  to  sue  in  their  own  names.  Jordan  v.  John  Ryan  Co. 
35  Fla.  259,  17  So.  73. 

A  demurrer  to  a  bill  in  equity  to  foreclose  a  vendor's  lien  upon  the  ground 
that  it  is  by  the  assignor  of  the  claim  secured,  for  the  l)enefit  of  the 
assignee,  instead  of  by  the  assignee,  is  properly  overruled  where  the 
assignee  was  made  a  party  to  the  suit  by  a  cross  bill  filed  by  the  defend- 
ants, and  filed  his  answer  thereto.  Hurt  v.  Miller,  05  Va.  32,  27  S.  £. 
831. 

A  complaint  will  be  dismissed  as  not  stating  a  cause  of  action,  where  the 
president  of  ar.  association  brings  an  action  in  behalf  of  the  society  to 
recover  a  legacy  that  had  been  lent  to  its  treasurer,  since  the  right  of 
action  is  in  the  treasurer.     De  Witt  v.  Chandler ,  11  Abb.  Pr.  459. 

A  complaint  in  an  action  by  a  creditor  against  the  officers  of  the  debtor 
corporation  for  fraudulent  diversion  of  the  assets,  alleging  that  the 
defendants  were  the  trustees  of  such  corporation  until  the  "appoint- 
ment of  a  receiver  thereof,"  does  not  show  that  plaintiff  had  no  right 
to  maintain  the  action  on  the  ground  that  the  receiver,  and  not  plaintiff, 
shoiild  have  brought  it,  as  only  a  "permanent"  receiver  may  maintain 
such  an  aetion.     Dihhlee  v.  Metcalfe  13  Misc.  136,  34  N.  Y.  Supp.  122. 

A  wife  may,  individually,  or  as  next  friend  of  her  insane  husband,  main- 
tain an  action  for  the  seduction  of  her  daughter.  Abbott  v.  Hancock, 
120  N.  C.  99,  31  S.  E.  269. 

A  complaint  in  an  action  by  a  father  in  his  own  name  for  injury  to  his 
child  need  not,  under  the  Minnesota  statute,  allege  that  it  is  brought 
for  the  benefit  of  the  child.  Buechner  v.  Columbia  8ho€  Co,  60  Minn. 
477,  62  N.  W.  817. 

8.  —  state  practice  in  United  States  court. 

State  practice  allowing  actions  to  be  brought  in  the  name  of  the 
real  party  in  interest,*  or  in  the  name  of  the  trustee  of  an  express 
trust,^  is  applicable  in  civil  causes  (other  than  in  equity  and  admi- 
ralty) in  the  United  States  circuit  and  district  courts  sitting  in  the 
same  state. 

^JVeed  Sewing-Mach.  Co.  v.  Wicks,  8  DiU.  261,  Fed.  Cas.  No.  17,348; 
Arkanms  Valley  Smelting  Co,  v.  Belden  Min.  Co,  127  U.  S.  379,  387, 
32  L.  ed.  24C,  248,  8  Sup.  Ct.  Rep.  1308;  May  v.  Logan  County,  30  Fed. 
250. 

*  Albany  d  R,  Iron  d  8,  Co,  v.  Lundberg,  121  U.  S.  451,  30  L.  ed.  982,  7 
Sup.  Ct.  Rep.  958.  As  to  the  Limits  of  State  Practice  in  United  States 
Courts,  see  chapter  m.,  ante* 
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9.  Defect  of  parties  plaintiff. 

In  equity/  and  in  the  United  States  courts,^  and  under  the  new 
procedure,^  the  omission  to  join  with  a  proper  plaintiff  a  necessary 
coplaintiff  is  not  available  under  a  general  demurrer  for  insufficiency. 

*  Dias  V.  Bouchaud,  10  Paige,  455. 

*U.  S.  Rev.  Stat.  §  954  (U.  S.  Comp.  Stat.  1901,  p.  60G). 

•N.  Y.  Code  Civ.  Proc.  §  488,  subd.  6;  Loomis  v.  Tifft,  16  Barb.  541.  But 
tlie  court  may,  at  the  trial,  entertain  the  objection  of  the  absence  of  an 
indispensable  party,  though  not  pleaded. 

A  demurrer  for  want  of  facts  does  not  raise  any  question  as  to  defect  of 
pai-ties.  Loufer  v.  Sitottlcrtiyer,  16  Ind.  App.  221,  44  N.  E.  1008;  BeU 
V,  Mendenhall,  71  Minn.  331,  73  N.  W.  1086;  Van  Home  v.  Watroits,  10 
Wash.  525,  39  Pac.  136. 

Objection  to  a  complaint  on  the  ground  of  defect  of  parties  is  waived  under 
Wis.  Rev.  Stat.  §  2654,  by  a  demurrer  which  does  not  raise  such  objec 
tion.     Monson  v.  Lathrop,  00  Wis.  386,  71  N.  W.  596. 

An  objection  to  a  creditors'  bill  against  a  corporation,  which  alleges  the 
existence  of  the  debt,  that  it  is  wholly  unsatisfied,  and  that  the  sub- 
scribers owe  a  certain  sum  of  unpaid  subscriptions,  but  is  silent  as  to 
other  creditors,  should  be  taken,  not  by  general  demurrer,  but  by  plead- 
ing in  answer  the  nonjoinder  of  parties  plaintiff,  if  it  is  desired  to  make 
other  creditors  parties.      Tatum  v.  Rosentluily  95  Cal.  129,  30  Pac.  13C, 

The  simple  naming  of  minor  children  as  "the  children  of"  a  designated 
person,  as  plaintiffs  in  an  action,  does  not  have  the  effect  of  making 
them  parties.     James  v.  Withers,  114  N.  C.  474,  19  S.  E.  367. 

An  averment  by  defendant  sued  to  recover  a  fund  in  his  hands,  that  there 
are  other  persons  besides  plaintiff  claiming  an  interest  in  the  fund,  as 
to  whom  he  should  be  protected,  is  insuthcient  where  such  defendant 
does  not  set  out,  either  by  demurrer  or  answer,  the  names  of  such 
alleged  necessary  parties,  or  show  their  interest  in  the  fund.  Johnson 
V.  Gooch,  114  N.  C.  62,  19  S.  E.  62. 

An  averment  in  an  answer  to  an  action  by  persons  designating  themselves 
as  the  heirs  at  law  of  an  intestate,  that  they  are  not  all  of  his  heirs, 
without  naming  the  heir  or  heirs  omitted,  is  defective.  Bakes  v.  Reesff 
150  Pa.  44,  24  Atl.  634. 

An  answer  in  an  action  to  charge  the  assets  of  an  insolvent  corporation 
with  a  preference  in  favor  of  notes  held  by  plaintiff,  because  of  certain 
entries  on  its  books,  that  such  notes  were  part  of  a  large  number,  con- 
cerning all  of  which  tlie  entries  were  to  the  same  effect,  and  the  holders 
of  which  had  equal  rights  with  plaintiff,  states  a  good  defense,  but  does 
not  require  the  holders  of  the  other  notes  to  be  brought  in  as  parties. 
Drake  v.  New  York  Iron  Mine,  50  N.  Y.  S.  R.  678,  21  N.  Y.  Supp.  491. 

A  complaint  in  ejectment  by  the  owner  of  an  undivided  interest  in  property 
need  not  allege  other  owners,  the  nature  of  their  interest,  or  facts  which 
would  entitle  them  to  unite  with  the  plaintifT  in  maintaining  the  action, 
under  N.  Y.  Code  Civ.  Proc.  §  1500,  providing  that  one  of  two  or  more 
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persons  entitled  to  the  possession  of  real  property  as  joint  tenants  or 
tenants  in  common  may  maintain  an  action  to  recover  his  undivided 
share  in  the  property,  where  such  an  action  might  be  maintained  by  all. 
Deering  v.  Riley,  38  App.  Div.  164,  56  N.  Y.  Supp.  704. 

In  a  proceeding  against  a  railroad  company  for  the  assessment  of  damages 
caused  by  taking  the  petitioner's  land  for  a  right  of  way,  a  petition 
stating  that  the  petitioner  owns  a  one-fourth  interest  in  the  land,  and 
that,  as  he  is  informed  and  believes,  the  company  has  acquired  by  the 
lease  the  right  to  use  and  occupy  the  remaining  three  fourths*  states 
a  cause  of  action,  as,  under  N.  C.  Code,  §S  1947,  1949,  the  rights  of  all 
the  parties  can  be  ascertained  and  adjusted  in  such  proceedings,  and 
the  company  will  not  be  required  to  pay  any  damages  to  those  persons 
whose  rights  it  has  acquired.  Hill  v.  Glendon  d  O.  Min,  d  Mfg,  Co. 
113  N.  C.  239,  18  S.  E.  171. 

10.  Improper  joinder — of  plaintiffs. 

In  equity,  the  misjoinder  of  one  as  a  party  plaintiff  could  be 
reached  by  a  general  demurrer  to  the  whole  bill  for  want  of  equity.* 

Under  those  Cod^  which  do  not  make  misjoinder  of  parties  plain- 
tiff a  special  ground  of  demurrer,^  if  no  cause  of  action  is  stated  in 
faw)r  of  one  of  the  plaintiffs  the  defendant  can  only  demur  as  to 
such  plaintiff  on  the  ground  that  the  complaint  does  not  state  facts 
sufficient  to  constitute  a  cause  of  action.' 

^A  bill  to  restrain  a  patent  infringement  is  demurrable  for  want  of  equity, 
where  an  heir  of  the  deceased  patentee  and  an  owner  is  joined  with  the 
administrator,  since  the  heir  has  no  interest,  and  his  joinder  is  im- 
proper. Uodge  v.  yorth  Mo.  H.  Co.  1  Dill.  104,  Fed.  Caa.  No.  6,561 
(Citing  Story,  Eq.  PI.  §  509;^tn^  of  Spain  v.  De  Machado,  4  Russ.  Ch. 
225;  Cuff  V.  Platell,  4  Russ.  Ch.  242;  Makepeace  v.  Hayihorne,  4 
Russ.  Ch.  244;  Clarkson  v.  De  Peyster,  3  Paige,  336). 

If  there  is  a  misjoinder  of  parties  plain ti/T  in  a  bill  in  equity,  then  all  the 
defendants  may  demur;  but  if  there  is  a  misjoinder  of  parties  defend- 
ant, those  only  can  demur  who  are  improperly  joined.  Christian  v. 
Crocker,  25  Ark.  327,  99  Am.  Dec.  223. 

■This  was  the  rule  under  the  New  York  Code  of  Procedure  in  force  up  to 
1876.  See  Case  v.  Carroll,  35  N.  Y.  385,  holding  that  the  defect  of 
joining  too  many  as  plaintiffs  cannot  be  reached  by  demurrer. 

The  misjoinder  of  parties  plaintiff  is  not  a  cause  of  demurrer.  Lancaster 
County  V.  Rush,  35  Neb.  119,  52  N.  W.  837  (Citing  Davey  v.  Dakota 
County,  19  Neb.  721,  28  X.  W.  276). 

A  demurrer  by  defendant  in  an  action  by  two  or  more  plaintiffs,  on  the 
ground  that  the  complaint  does  not  state  facts  sufficient  to  constitute 
a  cause  of  action  in  favor  of  one  of  the  plaintiffs  as  against  the  defend- 
ant, is,  in  effect,  one  of  misjoinder  or  excess  of  parties  plaintiff,  for 
which  denrnrrer  is  not  permitted  by  the  Wisconsin  statute.  Kucera  v. 
Kucera,  86  Wis,  416,  57  N.  W.  47. 
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For  superfluous  parties  plaintiff,  a  demurrer  does  not  lie.  Abbott  t,  Bon- 
cock,  123  N.  C.  99,  31  8.  E.  268  (Citing  Sullivan  v.  FieJdy  118  N.  C. 
358,  24  8.  E.  735;  United  States  ex  rel.  State  v.  Douglas,  113  N.  C  190. 
18  S.  E.  202;  Wool  v.  Edenton,  113  N.  G.  33,  18  S.  E.  76). 

*  Masters  v.  Freeman,  17  Ohio  St.  323. 

A  complaint  in  an  action  by  several  persons  is  demurrable  for  want  of 
facts,  unless  it  shows  a  cause  of  action  in  favor  of  all.  Brunson  v. 
Uenry,  140  Ind.  455,  39  N.  E.  256;  Indianapolis  'Natural  Gas  Co.  v. 
Spaugh,  17  Ind.  App.  683,  46  N.  £.  691 ;  New  Albany  v.  Lines,  21  Ind. 
App.  380,  51  N.  E.  346. 

Even  though  it  does  state  a  good  cause  of  action  as  to  some.  Mlclntosh  v. 
ZaHug  (Ind.)  38  N.  £.  321. 

A  complaint  may  state  one  cause  of  action  in  favor  of  one  plaintiff,  an  J 
another  in  favor  of  another,  but  is  insulllcient  on  demurrer  for  want  of 
facts,  if  the  same  cause  of  action  is  not  stated  in  favor  of  all  the  plain 
tiffs  joining  therein.  Smith  v.  Roseboom,  10  Ind.  App.  120,  37  N.  £ 
559. 

A  complaint  in  which  two  or  more  are  joined  as  plaintiffs,  which  states  a 
cause  of  action  in  which  all  the  plaintiffs  may  join,  is  not  obnoxious  to 
a  demurrer  for  want  of  sufficient  facts,  although  it  alleges  other  facts 
constituting  a  cause  of  action  in  favor  of  one  of  the  plaintiffs  aloue. 
New  Albany  v.  Lines,  21  Ind.  App.  380,  51  N.  K  346. 

In  an  action  authorized  by  statute  to  be  prosecuted  in  the  name  of  the 
state  for  the  benefit  of  one  designated,  the  naming  of  such  person  doe< 
not  make  her  a  party  plaintiff,  but  is  mere  surplusage,  which  will  not 
render  the  complaint  demurrable  for  failure  to  state  a  cause  of  action 
in  favor  of  both  plaintiffs.  Ervin  v.  State  ex  rel.  Walley,  150  Ind.  332. 
48  N.  E.  249. 

Where  two  or  more  plaintiffs  unite  in  bringing  a  joint  action,  and  the  facts 
stated  do  not  show  a  joint  cause  of  action  in  them,  a  demurrer  will  lie 
upon  the  ground  that  the  complaint  does  not  state  sufficient  facts.  The 
court  says:  "It  is  proper,  we  should  add,  that  the  demurrer  in  such  a 
case  will  be  sufficient  if  stated  in  the  language  of  the  statute,  and  need 
not  be  directed  against  the  particular  plaintiff  in  whose  favor  no  cause 
of  action  is  shown."  Berkshire  v.  SchultZj  25  Ind.  523 ;  Rush  v.  Thomp- 
son, 112  Ind.  158,  13  N.  E.  605,  and  cases  cited. 

One  reason  is  that  the  joint  cause  of  action  which  precludes  an  individual 
set-off  or  counterclaim,  is  a  different  cause  of  action  from  an  individual 
claim.  If  the  facts  stated  show  no  cause  of  action  against  the  defend- 
ant in  favor  of  one  of  the  plaintiffs,  the  defendants  may  demur  as  to 
such  plaintiff  upon  the  ground  that  the  complaint  does  not  state  suffi- 
cient facts.  In  such  a  case  the  defendant  must  specify  the  plaintiff  to 
whom  he  objects  as  a  party.  Richtmyer  v.  Richtmyer,  50  Barb.  55; 
Simar  v.  Canaday,  53  N.  Y.  298,  13  Am.  Rep.  523;  Rumsey  v.  Lake,  53 
How.  Pr.  340. 

A  demurrer  to  the  whole  complaint,  first,  for  defect  of  parties,  and  second, 
because  it  did  not  state  sufficient  facts,  should  be  overruled  if  the  com- 
plaint shows  a  cause  of  action  in  favor  of  one  of  the  plaintiffs,  as  under 
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the  Code,  judgment  may  be  given  for  or  against  one  or  more  of  several 
plaintifTs.     Peabody  v.  Washingtim  County  Mut,  Ins.  Co.  20  Barb.  339. 

11. application  of  the  rule  to  hnsband  and  wife. 

It  is  the  better  opinion  that,  under  the  new  procedure,  whidi  al- 
lows married  women  to  sue  and  be  sued  as  if  sole,  and  judgment  to 
be  given  for  or  against  one  or  more  of  several  plaintiffs,  this  rule  ap- 
plies to  husband  and  wife  suing  on  a  cause  of  action  belonging  exclu- 
sively to  either,*  except  where  the  husband,  though  not  a  necessary 
party,  is  still  regarded  as  a  proper  party  to  an  action  in  which  his 
wife  is  plaintiff.* 

*  In  an  action  by  husband  and  wife  for  damages  for  defendant's  fraud  in 
inducing  plaintiffs  to  convey  to  him,  misjoinder  of  plaintiffs  is  not  a 
ground  of  dismissal  against  both,  if  either  has  a  cause  of  action.  In 
such  a  case  the  motion  must  be  specific  for  the  dismissal  of  the  com- 
plaint as  to  the  plaintiff  in  whom  no  right  of  action  appears.  BiTtiar  v. 
Canaday,  53  N.  Y.  298,  13  Am.  Rep.  523 ;  Palmer  v.  Davis,  28  N.  Y.  242. 
Contra,  Mann  v.  Marsh,  35  Barb.  68,  which  holds,  in  an  action  brought 
by  the  husband  and  wife  for  an  assault  on  the  wife,  where  it  appears 
from  the  complaint  that  the  wife  alone  should  have  brought  it,  that  a 
demurrer  will  lie  upon  the  ground  that  the  complaint  does  not  state 
facts  sufficient  to  constitute  a  cause  of  action. 

Followed  in  Walrath  v.  Handy,  24  How.  Pr.  353  (an  action  to  obtain  the 
construction  of  a  will,  where  the  wife  was  improperly  joined). 

It  seems  that  if  husband  and  wife  join  in  an  action  concerning  the  separate 
property  of  the  wife,  a  demurrer  to  the  complaint  will  lie  on  the  groimd 
that  it  does  not  state  a  cause  of  action  in  the  plaintiffs,  the  husband 
and  wife  being  regarded  in  law  as  one  person,  and  therefore  not  within 
the  rule  allowing  the  name  of  the  husband  to  be  dropped  out  of  the 
complaint.     Famham  v.  Campbell,  34  N.  Y.  480. 

In  Rumsey  v.  Lake,  55  IIow.  Pr.  339,  where  the  complaint  in  an  action 
by  husband  and  wife  shows  a  cause  of  action  in  the  wife  only,  defend- 
ant's demurrer,  assigning  both  the  grounds  that  it  did  not  state  a  cause 
of  action  in  favor  of  the  plaintiffs,  and  that  it  did  not  state  a  cause  of 
action  in  favor  of  the  husband,  was  sustained,  with  leave  to  the  wife 
to  amend  by  striking  out  the  name  of  the  husband.  Here  the  demurrer 
waa  sustained  as  to  both,  amendments  being  required  by  the  wife  in 
order  to  get  rid  of  the  husband. 

In  an  action  by  a  husband  and  wife  for  defendant's  deceit  in  inducing  the 
husband  to  purchase  lands  which  were  conveyed  to  the  wife,  the  defect 
that  no  cause  of  action  was  shown  in  the  plaintiffs  jointly  may  be  taken 
advantage  of  by  a  demurrer,  upon  the  ground  that  the  petition  does  not 
state  sufficient  facts.  Bartges  v.  O'Neil,  13  Ohio  St.  72;  Michigan  C. 
R.  Co.  V.  Coleman,  28  Mich.  440. 

A  complaint  by  a  husband  and  wife  to  rescind  a  contract  to  exchange  a 
stock  of  goods  for  certain  real  estate,  on  the  ground  that  it  was  induced 
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by  the  fraud  or  false  representations  of  the  owner  of  the  real  estate 
made  to  the  agent  of  the  husband,  with  whom  the  negotiations  were 
had,  is  insufficient  in  not  stating  a  cause  of  action  in  favor  of  both 
plaintiffs,  where  it  does  not  allege  that  such  agent  was  also  the  agent 
of  the  wife,  or  that  the  owner  of  the  real  estate  had  any  contract  rela- 
tions with  her.     Smith  v.  Roaehoom,  10  Ind.  App.  126,  37  N.  £.  559. 

A  complaint  by  two  persons  against  two  other  persons  fails  to  state  a  cause 
of  action  when  it  simply  alleges  a  slander  by  one  of  the  defendants 
against  one  of  the  plaintiffs^  and  docs  not  allege  that  either  plaintiffs 
or  defendants  are  husband  and  wife.  Paddock  y.  Speidel,  42  N.  Y.  S.  R. 
27,  16  N.  Y.  Supp.  750. 

A  complaint  for  seduction  is  not  demurrable  because  the  action  was 
brought  by  the  mother  individually,  and  as  next  friend  of  her  nonresi- 
dent insane  husband,  although  she  might,  under  such  circumstances, 
maintain  the  action  alone.  Abbott  y.  Hancock,  123  N.  G.  99,  31  S.  £. 
268. 

An  objection  that  a  suit  relating  to  the  separate  estate  of  a  married  woman 
should  have  been  brought  by  the  wife's  next  friend  may  be  taken  by 
demurrer  where  the  suit  is  brought  by  the  wife  and  her  husband. 
Alurard  v.  Killam,  N.  B.  Eq.  Cas.  360. 

•Ofcio  c€  if.  R.  Co,  V.  Cosby,  107  Ind.  32,  7  N.  E.  373. 

12. form  of  assigning  gronnd. 

Where  the  statute^  makes  misjoinder  of  parties  plaintiff  a  spe- 
cial ground  for  demurrer,  the  objection  cannot  be  raised  on  demurrer 
assigning  only  the  ground  that  facts  sufficient  to  constitute  a  cause 
of  action  are  not  stated.^ 

'As  in  case  of  the  present  provision  of  tlie  New  York  Code  of  Civil  Pro- 
cedure, §  488. 

'  In  California,  misjoinder  of  parties  plaintiff  is  a  special  ground  of  demur- 
rer, and  the  objection  cannot  be  raised  under  a  general  demurrer  that 
the  complaint  does  not  state  sufficient  facts.  Tennant  y.  Pfister,  51 
Cal.  511. 

In  an  action  for  conversion,  where  it  appears  tliat  the  widow  has  improp- 
erly united  with  devisees  in  bringing  an  action,  the  objection  that  the 
complaint  shows  affirmatively  that  no  cause  of  action  is  vested  in  all 
the  parties  plaintiff  cannot  be  raised  by  demurrer  on  such  ground,  as 
misjoinder  of  parties  plaintiff  is  a  special  ground  of  demurrer  under 
the  Code.     Bemey  v.  Drexel,  33  Hun,  419. 

[The  demurrer  in  the  last  case  was  general  against  all  the  plaiiitiffs;  the 
dicta  state  that  it  should  have  been  for  misjoinder  of  plaintiffs,  and  the 
specific  defect  relied  on  pointed  out.] 

Contra,  Hynea  v.  Farmers*  Loan  d  T.  Co.  31  N.  Y.  S.  'R.  136,  9  N.  Y.  Supp. 
2G0.  The  decision  in  this  case  is  in  conflict  with  the  preceding  cases, 
but  the  point  that  the  demurrer  should  have  been  special  is  not  consid- 
ered in  the  opinion.      Whether  it  could  be  raised  if  the  demurrer  is 
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qualified  as  objecting  that  the  eomplaint  states  no  cause  of  action  in 
favor  of  the  particular  plaintiff, — query.  The  better  opinion  is  that 
such  a  statement  is  sufficient,  because,  in  effect,  full  notice  of  the  real 
objection,  and  in  substance  exactly  equivalent  to  specifying  a  misjoin- 
der of  that  plaintiff. 

18.  —  of  defendants;  insufficiency,  as  against  one  demnrring. 

A  demurrer  for  insufficiency  by  one  or  more  of  several  defendants 
improperly  joined  must  be  sustained,  irrespective  of  the  existence  of 
a  canse  of  action  against  other  defendants.^ 

^  In  an  action  on  a  firm  note  against  the  surviving  partners  and  the  repre- 
sentatives of  a  deceased  partner,  a  demurrer  for  insufficiency  by  the 
latter  wiU  be  sutained  where  no  circumstances  are  alleged  to  raise  an 
equity  against  them.     Voorhia  v.  Baxter,  18  Barb.  592. 

In  Voorhis  ▼.  Ckilda,  17  N.  Y.  354,  the  court  says:  "As,  therefore,  the 
present  action  must  be  regarded  as  one  of  a  purely  legal  nature,  brought 
against  the  surviving  partners  upon  their  legal  liabilfty,  it  follows  that 
the  executors  of  the  deceased  partner,  who  is  liable  only  in  equity,  were 
improperly  made  parties."  Edson  v.  (Hrvariy  29  Hun,  422;  Berford  v. 
VevD  York  Iron  Mine,  24  Jones  &  S.  236,  4  N.  Y.  Supp.  830. 

In  a  suit  for  relief  from  fraud  against  several  defendants,  where,  as  to  one 
of  them,  the  complaint  fails  to  show  any  knowledge  of  or  connection 
with  it,  he  is  not  a  proper  party,  and  a  demurrer  by  him  should  be  sus- 
tained.     Belknap  v.  Caldwell,  83  Ind.  14. 

A  complaint  in  ejectment  seeking  to  recover  the  possession,  as  against  one 
defendant,  is  bad  on  demurrer  of  another  defendant,  made  such  on  the 
alleged  ground  that  she  has  some  pretended  claim  to  the  land,  where  it 
does  not  state  any  cause  of  a<;tion,  or  pray  any  relief  as  against  her. 
Liggett  v.  Lozier,  133  Ind.  451,  32  N,  E.  712. 

A  demurrer  may  properly  be  held  good  in  chancery  as  to  one  respondent, 
and  bad  as  to  another.     Mitchener  v.  Robins,  73  Miss.  383,  19  So.  103. 

14. insnflleiency,  as  against  codefendant  not  demnrring. 

A  demurrer  for  insufficiency  by  one  or  more  of  several  defendants 
properly  joined  cannot  be  sustained  on  the  ground  that  the  com- 
plaint is  not  sufficient  as  against  another  defendant.* 

^  Jones  V.  Foster,  67  Wis.  296,  30  N.  W.  697. 

The  mere  joinder  of  too  many  persons  as  defendants,  when  there  is  no  mis- 
joinder of  subjects,  is  not  a  ground  of  demurrer  by  any  one  of  them 
against  whom  the  complaint  sets  forth  a  good  cause  of  action.  New 
York  d  N.  B.  R.  Co,  v.  Schuyler,  17  N.  Y.  592;  Wood  v.  Decoster,  66 
Me.  542;  Slevin  v.  Reynolds,  1  Handy  (Ohio)  37. 

Leuis  T.  Williams,  3  Minn.  151,  Gil.  95  (action  of  indebtedness  upon 
contract). 

To  a  bill  to  set  aside  a  conveyance  as  fraudulent,  the  defendant  grantee 
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demurred  on  the  ground,  inter  alia,  of  multifariousneflB»  in  that  a  mori- 
gtigee  of  such  grantee,  and  certain  other  persona,  were  made  parties 
defendant.  The  chancellor,  after  holding  them  to  be  proper  parties, 
remarked  that  defendant  grantee  could  not  raise  proper  objection,  even 
had  it  been  valid.  The  objection  could  only  be  taken  by  the  parties 
themselves.     Miller  v.  Jamison,  24  N.  J.  Eq.  41. 

But  the  same  objection  may  sustain  a  demurrer  for  misjoinder.  Ifiekola 
V.  Drew,  94  N.  Y.  22;  Edaon  v.  Girvan,  29  Hun,  422. 

Insufficiency  of  complaint  aa  to  a  certain  defendant  does  not  give  a  right 
of  demurrer  to  codefendants  against  whom  the  complaint  states  a  good 
cause  of  action,  and  who  are  not  affected  by  its  insufficiency  as  against 
the  other  defendant,  although  the  latter  interposes  a  demurrer.  Levy 
T.  Marx  (Miss.)  18  So.  575. 

15.  Defect  of  parties  defendant. 

In  equity,*  and  in  the  United  States  courts,'  and  under  the  new 
procedure,*  an  objection  for  defect  of  parties  defendant  cannot  be 
raised  under  a  general  demurrer. 

At  common  law  the  omission  to  join  as  defendant  a  joint  obligor 
(except  in  the  case  of  judgments,  recognizances,  etc)  was  available 
under  a  general  demurrer.* 

'  Robinson  v.  Smith,  3  Paige,  222,  230,  24  Am.  Dee.  212. 

A  general  demurrer  to  the  entire  bill  for  want  of  parties  defendant  will  he 
overruled  if  any  one  of  the  several  claims  on  which  the  bill  is  based 
appears  in  the  bill  to  be  a  claim  against  the  defendant  alone.  Trenton 
Pass.  R.  Co.  V.  Wilson,  53  N.  J.  Eq.  577,  32  Atl.  1. 

It  is  not  a  ground  of  demurrer  for  want  of  facts  that  certain  defendants  in 
an  action  for  an  accounting  for  money  alleged  to  have  been  obtained  by 
fraud  in  the  sale  of  real  estate,  and  who  were  named  as  trustees  in  a 
mortgage,  are  not  joined  as  defendants  as  trustees,  where  the  allega- 
tions are  sufficiently  broad  to  indicate  that  their  liability  exists  by  rea- 
son of  their  fraudulent  practices,  and  seems  to  be  sufficient  to  sustain 
the  complaint  against  them  in  that  aspect,  not  only  for  moneys  had  and 
obtained  by  means  of  fraud,  but  to  render  them  liable  to  account  as 
trustees  under  the  mortgage  for  anything  they  have  received.  Bird  v. 
Lanphear,  11  App.  Div.  613,  42  N.  Y.  Supp.  623. 

In  a  suit  where  it  is  alleged  that  a  deed  waa  executed  under  a  mutual  mis- 
take, and  its  reformation  is  sought,  the  bill  is  not  demurrable  although 
it  fails  to  give  notice  to  the  defendant  in  possession,  who  claims  as  a 
good-faith  purchaser,  for  value.  Such  defence  must  be  made  by  plea  oi 
answer.     Snyder  v.  Grandstcff,  96  Va.  473,  31  S.  E.  647. 

•U.  S.  Rev.  Stat.  §  954  (U.  S.  Comp.  Stat.  1901,  p.  696). 

•  N.  Y.  Ck)de  Civ.  Proc.  §  488,  subd.  6. 

^Oilman  v.  Rives,  10  Pet.  298,  9  L.  ed.  432  (but  the  court  may  entertain 
an  objection  to  the  absence  of  an  indispensable  party). 

A  demurrer  on  the  jo'otmd  that  a  separate  action  cannot  be  maintained 
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against  one  of  several  persons  jointly  bound  to  pay  money  will  be 
stricken  out  as  frivolous,  since  D.  C.  Rev.  Stat.  §  827,  distinctly  pro- 
vides to  the  contrary,  and  has  been  so  construed  by  the  Supreme  Court 
of  the  United  States.     Chesley  v.  Riley,  9  Mackey,  166. 

HI.  Objections  Involving  the  Fokm   of   the   Pleading   De- 

MUEKED  to. 

16.  Form  of  pleading. 

A  petition,  in  Texas^  need  not  necessarily  be  addressed  to  the  court 
or  judge,  although  it  is  preferable  to  so  address  it.^ 

The  defect  of  wrongly  entitling  a  count  in  a  pleading  is  not  reached 
by  deniurrer  f  nor  can  the  objection  that  a  substituted  complaint,  filed 
after  removal  of  the  cause  to  a  Federal  court,  is  entitled  in  the  state 
ci)urt,  be  raised  by  general  demurrer  for  want  of  facts.* 

A  typewritten  bill  in  equity  is  not  a  compliance  with  a  require- 
ment that  every  bill  shall  be  printed."*  The  preparation  of  a  peti- 
tion in  its  mechanical  arrangement  may  be  according  to  the  taste 
of  the  attorney.' 

A  bill  in  chancery  not  signed  by  any  one  is  demurrable.* 

An  attorney  may  properly  sign  the  name  of  the  party  he  represents 
to  a  petition,  where  it  is  not  required  that  the  petition  be  sworn  to 
by  the  party.''  It  should  appear  that  the  party  purporting  to  sign  the 
plea  is  the  defendant.® 

^Hall  V.  Johnson  (Tex.  Civ.  App.)  40  S.  W.  46. 

But,  in  Louisiana,  the  caption  or  address  to  the  court  is  an  essential  part 
of  a  petition.     Lukis  v.  Allen,  45  La.  Ann.  1447,  14  So.  1S6. 

»  Parker  v.  Burgess,  64  Vt.  442,  24  Atl.  743. 

•  State  ex  rel.  Muncie  v.  Lake  Erie  d  W.  R.  Co.  83  Fed.  284. 

^Sunday  v.  Hagenhuch,  8  Pa.  Co.  Ct.  540  (Citing  Johnson  County  v.  Bry- 
son,  26  Mo.  App.  484). 

*  Lukis  V.  Allen,  45  La.  Ann.  1447,  14  So.  186   (it  may  be  fancy,  on  green 

paper,  or  on  white  and  green,  so  arranged  as  to  alternate  in  colors,  if 
desired). 

A  petition  in  which  a  green  blank  fomi  is  used,  on  which  is  printed  the 
address  to  the  court,  with  typewriting  on  white  sheets  fastened  or  pasted 
together  so  that  the  green  blank  form  is  the  last  sheet,  a  printed  ad- 
dress appearing  above  the  typewriting  so  as  to  be  read  before  it,  is  a 
logical  statement  of  a  cause  of  action,  and  sufficiently  complies  with 
La.  Code  Prac.  arts.  171,  172,  prescribing  the  form  of  a  petition.    Ihid. 

•Deter  V.  Willis,  42  W.  Va.  305,  20  S.  E.  176. 

But  an  omitted  signature  to  an  answer  may  be  affixed  by  leave  of  court 
after  exceptions  filed.     Bolton  v.  Guinn,  65  Fed.  450. 
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And  the  signature  may  be  made  by  impressing  the  names  of  plaint! fTs 
attorneys  thereon  with  a  rubber  stamp.  Streff  v.  CoUeaux,  64  IlL  App. 
179. 

'  Bragunier  ▼.  Penn,  79  Md.  244,  29  Atl.  12. 

But  the  word  "attorney,"  as  used  in  the  Pennsylvania  act  of  May  25,  18S7 
(P.  L.  271),  requiring  the  statement  of  claim  filed  in  an  action  to  be 
signed  by  plaintifTs  or  their  attorney,  does  not  include  an  attorney  in 
fact,  as  well  as  an  attorney  at  law.  Kelly  v.  Eerh,  147  Pa.  563,  23  All. 
889;  Com,  ex  rel.  Stamhaugh  ▼.  Hoohaugh,  5  Pa.  Dist.  R.  502. 

A  plea  in  abatem^it,  however,  signed  by  an  attorney,  and  not  by  the  defend- 
ant in  person,  is  bad.     Kenney  v.  Howard,  67  Vt.  375,  31  Atl.  850. 

It  has  been  held  that  the  signature  of  a  plaintiff  to  the  verification  of  hi  a 
complaint  ia  a  sufficient  description  of  the  complaint  itself  to  comply 
with  the  statute  requiring  the  complaint  to  be  subscribed  by  the  plain- 
tiff or  his  attorney.  Batrett  v.  Joslynn,  0  Misc.  407,  29  N.  Y.  Supp 
1070. 

A  bill  in  equity  in  the  name  of  an  incorporated  city,  signed  by  counsel,  need 
not  have  the  city  seal  annexed.  Moundsville  v.  Ohio  River  R.  Co.  37 
W.  Va.  92,  20  L.  R.  A.  161,  16  S.  E.  614. 

'  Grand  Lodge,  B.  of  L.  F.  v.  Cramer,  164  111.  9,  45  N.  E.  165,  holding  that 
a  plea  in  abatement  in  an  action  against  the  ''Grand  Lodge  of  the 
Brotherhood  of  Locomotive  Firemen,"  attacking  the  return  of  service 
of  summons  purporting  to  show  service  upon  a  subordinate  lodge  anil 
agent  in  the  mode  prescribed  by  the  Illinois  statute  for  service  upon  a 
corporation,  is  insuHictent  where  it  is  not  signed  either  by  defendant  or 
counsel,  but  purports  in  the  body  to  be  by  the  "Brotherhood  of  Locomo- 
tive Firemen,"  without  showing,  except  argumentatively  in  the  Intro 
ductory  part»  that  they  are  the  same  organization;  and  avers  thai  the 
"Brotherhood  of  Firemen*'  is  a  voluntary  or  mutual  benefit  association, 
and  is  not  and  never  was  a  corporation;  and  makes  no  allegation  either 
as  to  incorporation  or  agency,  referable  to  defendant  by  its  correct 
name. 

17.  Fact  common  to  several  causes  of  action  or  defenses. 

Where  several  causes  of  action  or  defenses  are  separately  stated 
in  the  same  pleading,  an  omission  of  an  essential  allegation  in  one 
cannot  be  supplied,  as  against  demurrer,  by  reading  the  missing  link 
from  another  count  or  defense.^ 

But  it  is  the  better  opinion  that  if  a  fact,  common  to  several  causes 
of  action  or  defenses,  is  separately  alleged,  as  if  introductory  to  all,* 
or  if  it  is  alleged  in  one  and  expressly  adopted  by  reference  in  an- 
other,^ it  is  sufficiently  alleged  in  each. 

^  See  cases  in  chapter  n.,  ante,  under  S§  5,  6. 

'  In  an  action  against  husband  and  wife  for  slander  by  the  wife,  where  one 
numbered  paragraph  alleges  that  the  defendants,  at  the  time  of  the 
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grievances  mentioned,  were  husband  and  wife,  but  each  of  three  follow- 
ing numbered  paragraphs  states  slander  as  a  separate  cxiuse  of  action, 
the  complaint  is  sufficient,  or,  if  not,  yet  amendable ;  and  it  is  not  error 
to  refuse  to  dismiss  the  complaint  at  the  trial.  Ronnie  t.  Ryder,  28 
K.  Y.  S.  R.  141,  8  N.  Y.  Supp.  5. 

A  complaint  against  several  defendants  in  their  official  capacity,  which  in 
six  preliminary  paragraphs  describes  the  status  of  the  several  defend- 
ants and  the  time  of  such  status,  and  in  others  alleges  several  causes  of 
action  against  one  or  the  other  defendant  for  a^cts  done  by  him  at  times 
therein  named,  each  of  the  subsequent  sections  being  connected  with  the 
first  by  an  introductory  allegation  that  the  first  were  made  a  part 
thereof,  is  insufficient,  since  each  paragraph  setting  out  a  separate 
cause  of  action  should  set  out  the  official  position  of  the  defendant 
against  whom  judgment  is  asked,  the  capacity  in  which  he  acted,  and 
all  facts  necessary  to  make  that  particular  cause  of  action  complete  on 
its  own  face,     Wallace  v.  Jones,  68  App.  Div.  191,  74  N.  Y.  Supp.  116. 

It  is  sufficient,  in  the  absence  of  demiurier  thereto,  to  allege  in  apt  language 
at  the  end  of  a  declaration  against  a  railroad  company  for  the  killing 
of  plaintiff's  intestate  at  a  highway  crossing,  that  deceased  left  a  widow 
and  next  of  kin.  It  need  not  be  alleged  in  each  count.  Lake  Shore  d 
M.  8.  R.  Co,  y.  Heseiona,  160  HI.  546,  37  N.  E.  005. 

•  Green  v.  Clifford,  94  Cal.  49,  20  Pac.  331;  Yost  ▼.  Commercial  Bamk,  94 
Cal.  494,  29  Pac  858;  Florida  C,  d  P.  R.  Go.  v.  Foancorth,  41  Fla.  1, 
25  So.  338  (Citing  Bent  ▼.  Scott,  3  Harr.  &  J.  28;  Crookshank  v.  Chray, 
20  Johns.  344);  Aulbach  v.  Dahler  (Idaho)  43  Pac.  322;  Columbian 
Acci.  Co,  V.  Sanford,  50  111.  App.  424;  Realty  Reven^ie  Ouaranty  Co,  v. 
Farm,  Stock  d  Home  Pub,  Co,  79  Minn.  465,  82  N.  W.  857 ;  Ramsey  v. 
Johnson,  7  Wyo.  392,  52  Pac.  1084. 

The  reasons  for  the  existence  of  the  main  rule  are  that  the  time  of  the 
court  ought  not  to  be  spent  in  searching  other  parts  of  the  pleading; 
and  that  if  one  count  or  defense  be  struck  out,  there  ia  nothing  to  point 
to.  The  objection  is  almost  wholly  obviated  by  an  introductory  allega- 
tion, or  by  express  reference,  and  whatever  inconvenience  remains  is  not 
good  ground  of  demurrer,  but  is  matter  for  prompt  motion. 

I>erourrar  in  such  case  is  frivolous.     1  Ghitty,  PI.  16th  Am.  ed.  673. 

The  adoption  of  specified  averments  of  a  preceding  count  by  reference  is 
not  fatal  to  the  validity  of  the  complaint,  although  the  practice  is  not 
commended.  Birmingham,  R,  d  Electric  Co,  v.  Allen,  99  Ala.  359,  20 
L.  R.  A.  459,  13  So.  8. 

A  contract  set  out  in  hcec  verba  under  one  count  of  a  declaration  may  be 
averred  in  other  counts  by  reference  thereto,  although  the  practice  is 
net  approved.  Consolidated  Coal  Co,  v.  Schneider,  163  Dl.  393,  45 
N.  E.  126. 

The  second  count  of  a  declaration  may  properly,  by  clear  references,  incor- 
porate the  averments  of  the  first  count  as  to  time  and  place  in  its  own 
averment  of  other  occurrences,  notwithstanding  a  withdrawal  of  the 
first  count.     Cleveland,  C,  C,  d  St.  L,  R,  Co.  v.  Rice,  48  111.  App.  51. 

A  reference  in  a  declaration  to  a  decision  of  the  court  in  a  prior  action 
Abb.  Pl  Vol.  I. — U. 
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between  the  plaintiff  and  another  person  does  not  operate  as  an  ainer- 
ment  of  the  facts  proved  in  that  case,  or  make  the  opinion  therein  a 
part  of  the  declaration,  so  as  to  render  it  subject  to  a  demurrer  for  fail- 
ure to  state  a  cause  of  action,  based  on  the  ground  that  it  is  shown  by 
the  former  suit  that  the  plaintiff  must  ultimately  be  defeated.  Young 
V.  Goicert  88  111.  App.  70. 

A  statement  in  a  later  count  in  a  declaration,  of  "the  same  respective 
amounts,  and  for  the  same  respective  considerations,  as  in  the  last  pre- 
ceding count  of  this  declaration  set  forth,"  is  proper  and  sufficient. 
Freeland  v.  McCullough,  1  Denio,  414,  43  Am.  Dec.  685. 

An  allegation  in  a  count  setting  up  one  of  three  causes  of  action  included 
in  the  complaint,  which  can  be  construed  as  refernng  also  to  the  other 
two  causes  of  action,  cures  the  defect  of  the  omission  of  such  allega- 
tion from  the  counts  stating  such  causes  of  action.  Smith  v.  Sage,  5 
Misc.  258,  25  N.  Y.  Supp.  103. 

Facts  set  forth  in  a  petition  in  an  action  under  Ohio  Rev.  Stat.  S  6343, 
showing  that  a  conveyance  made  by  a  debtor  in  contemplation  of  in- 
solvency, to  secure  certain  preferred  creditors,  should  be  declared  a  gen- 
eral assignment  for  all  the  creditors,  may  be  adopted  without  repeating 
them  by  a  defendant  in  his  answer  and  cross  petition,  and  when  so 
adopted  should  be  deemed  a  part  of  the  answer  and  cross  petition,  enti- 
tling him  to  the  same  relief  as  if  he  had  restated  them.  Brinkerhoff  v. 
Smith,  57  Ohio  St.  610,  49  N.  E.  1025. 

Subsequent  counts  intelligibly  referring  to  a  time  correctly  averred  in  a 
previous  count  sufficiently  show  the  time.  Ooodman  v.  Gay,  15  Pa. 
188,  53  Am.  Dec.  689.  Contra,  facts  averred  in  one  paragraph  of  a 
pleading  cannot  be  adopted  and  made  a  part  of  another  paragraph  by 
reference.     Corbey  ▼.  Rogers,  152  Ind.  169,  52  N.  E.  748. 

18.  Duplicity. 

A  pleading  is  demurrable  for  duplicity,  but  the  defect  is  a  formal 
one,  which  must  be  pointed  out  by  special  demurrer.^ 

*A  pleading  is  demurrable  for  duplicity.  Forsyth  v.  Vehmeyer,  176  DI. 
359,  52  N.  E.  55. 

In  an  action  at  law,  a  complaint  for  libel,  which  also  attempts  to  set  up 
matter  in  avoidance  of  the  statute  of  limitations,  tenders  a  double  is- 
sue, so  as  to  be  demurrable.  Ounton  v.  Hughes,  181  III.  132,  54  N.  £. 
895. 

A  count  in  an  action  for  personal  injuries,  which  chains  disconnected  acts 
of  negligence,  is  bad  for  duplicity  on  special  demurrer.  Eaberlau 
V.  Lake  Shore  d  if.  8.  R.  Co.  73  HI.  App.  261. 

A  complaint  which  presents  a  double  ground  of  liability  for  a  single  de- 
mand is  duplicitous,  but  such  fault  can  be  reached  only  by  special  de- 
murrer.    Consolidated  Coal  Co.  v.  Peers,  97  111.  App.  188. 

But  in  an  action  to  recover  for  personal  injuries  sustained  by  one  run  over 
by  an  ambulance,  the  complaint,  which  charges  that  the  acts  com- 
pl»ined  of  were  "wrongfully,  carelessly,  and  negligently^'  done,  is  not 
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bad  for  duplicity  on  the  ground  that  wrongfully  means  wilfully,  thereby 
raaldng  a  single  paragraph  of  the  complaint  count  on  a  careless  and  neg- 
ligent act  and  a  wanton  and  wilful  act.  Green  ▼.  Eden,  24  Ind.  App. 
583,  56  N.  E.  240. 

A  declaration  is  bad  for  duplicity  when  it  states  in  one  count  a  good  cause 
of  action  for  interference  with  real  property,  and  one  for  injury  to  repu- 
tation, as  to  which  it  is  demurrable.  Gore  y,  Condon,  87  Md.  368,  40  L. 
R.  A.  382,  39  Atl.  1042. 

The  common-law  rule  that  a  declaration  on  a  bond  could  not  properly  as- 
sign two  breaches  of  the  condition,  because  the  bond  was  forfeited  by 
one  breach,  which  was  sufficient  to  support  the  action,  is  abrogated  by 
the  Rhode  Island  statute^  so  that  it  is  proper  to  assign  as  many  distinct 
breaches  of  the  bond  as  desired  in  the  same  count.  West  Greenwich 
Prolate  Court  y.  Carr,  20  K.  I.  592,  40  Atl.  844  (demurrer  for 
duplicity). 

But  in  West  Virginia,  by  statute,  no  demurrer  will  lie  in  any  case  because 
of  duplicity  in  a  declaration.  Martin  v,  Monongahvla  R.  Co.  48  W.  Va. 
542,  37  S.  £.  563. 

19.  Demurrery  without  discrimination,  to  commingled  statement. 

A  demurrer  to  a  cause  of  action  or  defense  as  a  whole,  for  not  stat- 
ing facts  sufficient,  etc.,  cannot  be  sustained  if  the  statement  de- 
murred to  contains  facts  sufficient,  although  there  be  commingled 
therewith  matter  separable  in  its  nature,  and  intended,  but  not  suf- 
ficing, to  constitute  a  separate  cause  of  action  or  defense.^ 

'  Hendrickson  v.  Pennsylvania  R.  Co.  43  N.  J.  L.  464 ;  Wright  v.  Smith,  81 
Va.  777;  Rohrecht  v.  Marling,  29  W.  Va.  765,  2  S.  E.  827  (with  dictum 
that  the  demurrer  should  point  to  such  parts  as  are  bad ) . 

In  Hackle y  v.  Draper,  2  Hun,  523,  it  was  held  that  new  matter  introduced 
into  a  complaint  by  amendment  could  not  be  demurred  to  alone,  but  the 
demurrer  must  be  to  the  whole  complaint,  or  some  one  of  the  causes  of 
action  thereon. 

The  commingling  of  several  causes  of  action  in  one  count  of  the  complaint, 
altliough  prohibited  by  the  Code,  is  not  ground  for  demurrer,  the  remedy 
in  such  case  being  by  a  motion  to  elect  and  strike  out.  Fow  v.  Rogers 
(Idaho)  59  Pac.  538. 

A  demurrer  to  a  complaint  attacking  the  validity  of  a  deed  will  be  over- 
ruled where  the  alleged  invalidity  is  based  upon  two  grounds  set  forth 
in  a  single  paragraph,  treated  as  such  by  the  parties,  if  one  of  the 
grounds  set  forth  sufficiently  states  a  cause  of  action.  Raymond  v. 
Wathen,  142  Ind.  367,  41  N.  E.  815. 

A  demurrer  on  the  ground  "that  the  complaint  states  two  causes  of  action 
jumbled  together"  is  not  authorized  by  the  South  Carolina  Code,  unless 
the  two  causes  of  action  are  such  as  cannot  be  properly  united  in  the 
same  complaint;  and  then  the  objection  cannot  be  taken  by  oral  de- 
murrer.    Jackins  v.  Dickinson,  39  S.  C.  436,  17  S.  E.  996. 
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20.  — with  ducrimination. 

The  commingling  in  one  statement  of  several  causes  of  actions  or 
defenses  cannot  prevent  demurring  to  either  with  the  same  effect  as 
if  separately  stated.  The  pleader  cannot  defeat  the  demurrer  by  re- 
liance on  the  defect  in  his  own  pleading.* 

*  Burhans  v.  Squirea,  75  Iowa,  59,  39  N.  W.  181 ;  Wiles  v.  Suydam,  64  N.  Y. 
173. 

A  demurrer  may  be  interposed  to  each  cause  of  action  in  a  complaint  set- 
ting forth  different  causes  of  action,  although  all  are  stated  in  one 
count  Market  d  F,  Kat.  Bank  v.  Jones,  7  Misc.  207,  27  N.  Y.  Supp. 
677  (Citing  Qoldherg  v.  Utley,  60  N.  Y.  427). 

A  demurrer  to  a  part  of  a  cause  of  action  or  defense  irill  not  lie;  but  a 
plaintiff  desiring  to  demur  to  certain  defenses  set  up  in  an  answer  wbiclt 
are  not  separately  stated,  should  move  to  have  the  pleading  made  more 
definite,  and  to  strike  out  the  irrelevant  portions.  Bttist  v.  Salvo,  44  S. 
C.  143,  21  S.  E.  615. 

21.  Separate  statement  and  numbering  of  canses  of  action  or  defenses. 
When  two  or  more  causes  of  action  or  defenses  are  alleged,  they 

must  be  separately  stated  and  numbered.*      The  remedy  for  a  non- 
compliance with  this  requirement  is  by  motion,  and  not  by  demurrer.^ 

» N.  Y.  Code  Civ.  Proc.  §§  483,  507. 

But  these  provisions  apply  only  to  cases  where  the  court  can  see  from  the 
pleading  itself  that  there  is  more  than  one  cause  of  action  or  defense 
alleged,  so  that  a  separation  should  be  made.  Hatch  v.  Matthetcs^  0 
Misc.  307,  30  N.  Y.  Supp.  309. 

Numbering  the  separate  paragraphs  of  an  answer  is  not  a  compliance  with 
N.  Y.  Code  Civ.  Proc.  §  607,  requiring  a  defendant  to  separately  stato 
and  number  his  defenses.  Fay  v.  Hauerwas,  26  Misc.  421,  57  N.  Y. 
Supp.  155. 

A  pleading  which  sets  up  but  a  single  cause  of  action  or  defense  is  not  vi* 
tiated  because  its  allegations  are  divided  into  separately  numbered  par- 
agraphs, or  because  its  averments  are  mistakenly  set  out  as  separate 
causes  of  action  or  defenses.  Waite  v.  Sahel,  44  App.  Div.  634,  62  X. 
Y.  Supp.  419. 

Plaintiff  in  an  action  against  a  corporation  and  its  directors  will  be  re- 
quired to  separately  state  and  number  a  cause  of  action  which  he  is  en- 
forcing in  the  right  of  the  company  for  the  wrongful  acts  of  the  direct- 
ors, and  a  cause  of  action  which  he  is  enforcing  in  his  own  right  for 
damages  for  the  sale  to  him  of  spurionis  stock  of  the  corporation. 
Bclvarf  v.  Warren-Scharf  Asphalt  Paving  Co,  5  App.  Div.  439,  39  N.  Y. 
Supp.  197. 

A  complaint  in  ejectment  for  nonpayment  of  rent,  under  three  separate 
leases,  states  three  separate  causes  of  action  which  should,  under  K.  T. 
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Code  Civ.  Proc  §  483,  be  separately  stated  and  numbered.     Overhagh  v. 
Oaikout,  90  Hun,  506,  35  N.  Y.  Supp.  962. 

The  provision  of  N.  Y.  Code  Civ.  Proc.  §  483,  requiring  a  complaint  to  sep- 
arately state  each  cauae  of  action,  is  applicable  to  a  complaint  in  an  ac- 
tion brought  to  recover  possession  of  personal  property  alleged  to  have 
been  wrongfully  obtained  in  part  from  the  plaintiff,  and  in  part  from 
other  persons  who  have  assigned  their  claims^  to  him.  Westheimer  v. 
Musliner,  46  App.  Div.  96,  61  N.  Y.  Supp.  348. 

Each  year's  failure  of  a  taxpayer  to  list  his  taxable  property  constitutes  a 
separate  cause  of  action,  each  of  which  should  be  stated  in  separate  par- 
agraphs of  the  complaint  in  an  action  to  recover  penalties  therefor.  La 
Plante  v.  State  ex  rel.  Goodman,  152  Ind.  80,  52  N.  £.  452. 

In  an  action  to  recover  a  penalty  for  a  continuous  offense,  fixed  at  a  certain 
sum  for  each  day  of  its  continuance,  it  is  not  necessary  to  declare  in  a 
separate  count  for  each  day's  penalty,  but  all  may  be  grouped  in  one 
coimt.  Toledo,  8t.  L.  tC-  K.  0.  R.  Co.  v.  Stepliemon,  131  Ind.  203, 
30  N.  E.  1082. 

Trejipasses  by  conducting  waters  through  different  channels  or  ditches  into 
a  public  ditch,  all  constituting  a  part  of  one  plant  or  system  designed 
to  drain  defendant's  several  tracts  through  plaintiff's  land  by  means  of 
the  public  ditch,  overtaxing  its  capacity  and  submerging  plaintiff's  land 
in  ditTerent  parts,  are  properly  charofed  in  a  sinc^le  paragraph  of  the 
complaint,  and  do  not  constitute  separate  and  distinct  trespasses  ren- 
dering it  necessary  to  state  them  separately.  Young  v.  Gentis,  7  Ind. 
App.  199,  32  N.  E.  796. 

An  averment  in  a  complaint  that  proofs  of  loss  were  waived  by  an  insur- 
ance company  is  not  inconsistent  with  another  averment  that  the  proofs 
were  afterwards  furnished,  so  as  to  constitute  two  separate  and  distinct 
causes  of  action,  and  require  the  complaint  to  be  paragraphed.  Amer- 
ican F.  Ins.  Co.  V.  Si^k,  9  Ind.  App.  305,  36  N.  E.  659. 

A  petition  in  an  action  to  recover  pei'sonal  property  .seized  under  executions 
and  attachments  issued  in  different  actions  need  not  set  out  in  separate 
counts  the  portion  of  the  property  seized  under  each  process.  Glover  v. 
yarey,  92  Iowa,  286,  60  N.  VV.  531. 

A  complaint  in  an  action  to  foreclose  a  mortgage,  alleging  a  conveyance  by 
the  mortgagor  of  a  part  of  the  premises  mortgaged,  and  the  retention  by 
the  purchaser  of  a  sufficient  amount  of  the  purchase  money  to  discharge 
the  mortgage,  and  the  assignment  to  plaintiff  of  the  claim  therefor,  does 
not  state  two  independent  causes  of  action,  which  must  be  separately 
stated  and  numbered,  although  such  allegations  may  have  been  unnec- 
essary to  support  the  cause  of  action  for  the  foreclosure.  Wood  v.  Har- 
per, 85  Hun,  457,  32  N.  Y.  Supp.  880. 

A  plaintiff  in  an  action  for  damages  for  different  breaches  of  a  contract  will 
not  be  required  to  separately  state  and  nimiber  the  different  causes  of 
action  based  upon  each  separate  breach.  Bowmian  v.  Fuher,  11  Ohio 
C.  C.  231. 

It  is  not  proper,  in  an  action  to  restrain  the  collection  of  an  assessment  on 
the  ground  of  the  irregularity  of  Uie  proceedings  of  a  citv  council,  to 
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set  forth  each  allegation  of  illegality  or  irregularitj  in  a  separate  par- 
agraph as  a  diilerent  cause  of  action.  Tyler  v.  Columbus,  6  Ohio  C.  C. 
224. 

A  mortgage  given  to  secure  a  series  of  notes  is  properly  set  forth  as  a  single 
cause  of  action,  and  it  is  not  necessary  to  state  a  separate  cause  for 
each  of  the  notes.  Seattle  Truat  Co.  v.  Kerry,  19  Wash.  389,  53  Pae. 
665. 

'  Griffith  v.  Friendly,  30  Misc.  393,  62  N.  T.  Supp.  391 ;  Kearney  Stone 
Works  V.  McPherson,  5  Wyo.  178,  38  Pac-  920. 

Failure  to  separately  state  and  number  causes  of  action  does  not  render 
them  demurrable.  Zrskoviski  y.  Mdch,  15  Misc.  234,  36  N.  Y.  Supp.  421 
(Citing  Townsend  ▼.  Coon,  27  N.  Y.  Civ.  Code,  56;  Henderson  r,  Jackson, 
4  How.  Pr.  168;  Nichols  v.  Dretc,  94  N.  Y.  22). 

A  defect  in  failing  to  separately  state  causes  of  action  cannot  be  reachetl 
by  demurrer.     Morgan  v.  State,  9  S.  D.  230,  08  N.  W.  538. 

The  remedy,  under  the  Maryland  practice,  for  the  numbering  of  the  para- 
graphs of  a  bill  in  an  improper  manner,  is  by  a  motion  in  the  nature 
of  a  ne  recipiatur,  and  not  by  demurrer.  Chew  y.  Glenn,  82  Md.  370, 
33  AU.  722. 

22.  Improper  division  of  single  canse  of  action  or  defense. 

The  mistake  of  a  pleader  in  stating,  as  separate  causes  of  action  or 
defenses,  facts  which  are  only  sufficient  when  combined  as  a  singlo 
cause  of  action,  or  a  single  defense,  does  not  render  the  pleading  de- 
murrable ;  but  the  separation  may  be  disregarded.* 

*  Hillman  ▼.  Hillman^  14  How.  Pr.  456 ;  Weeks  v.  Cormcall,  39  Hun,  643 : 
Shook  V.  Fulton,  4  Cow.  424  (holding  that  after  verdict  in  favor  of  de- 
fendant on  a  defense  made  out  thus,  by  combining  two  pleas,  each  in- 
sufficient alone,  the  objection  is  cured,  even  at  common  law.  It  is  error 
to  sustain  demurrer  in  such  case) ;  Norman  ▼.  Rogers,  29  Ark.  365; 
Everett  v.  Waymire,  30  Ohio  St.  308.  Contra,  Bliss,  PI.  121  (Citing 
other  cases). 

In  Victory  Webb  Printing  d  Folding  Mach.  Mfg.  Co.  v.  Beecher,  26  Hun. 
49,  it  was  held  that  after  a  demurrer  to  separate  counts  of  a  complaint 
had  been  overruled,  plaintiff  could  not,  on  appeal,  claim  that  the  deci- 
sion was  wrong  because  the  several  counts  all  taken  together  contained 
matter  constituting  a  cause  of  action.  The  court  said:  "It  seons  im- 
possible to  treat  the  complaint  as  containing  a  single  cause  of  action. 
By  its  express  allegations  it  contains  several;  and  if  it  be  true  that  the 
separation  of  them  was  not,  in  all  cases,  necessary,  yet,  as  to  some  por- 
tions, it  certainly  was,  and  the  plaintiff  ought  not  to  be  heard  now  to 
urge  his  own  inaccuracy  in  making  the  separations  as  a  ground  for  de- 
feating a  demurrer  which  adopts  and  follows  his  own  division  and  clas- 
sifications." Compare  Andr€u:s  v.  Alcorn,  13  Kan.  351,  holding  that,  al- 
tliough  a  demurrer  might  or  should  have  been  sustained  where  the 
pleader  wrongly  inserted  the  words,  "first  cause  of  action,"  "second 
cause  of  action,"  when  there  wxus  in  fact  but  one  cause  of  action,  yet>  if 
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no  substantial  injustice  has  been  sustained  in  oremiling  the  demurrer, 
judgment  will  not  be  reversed  on  appeal. 

A  demurrer  that  the  complaint  sets  up  two  counts  for  one  cause  of  action 
is  not  authorized  by  the  Code  and  cannot  be  considered.  Kyle  v. 
Craig,  125  Gal.  107,  57  Pac.  791. 

A  complaint  on  a  cause  of  acticm  arising  out  of  a  single  transaction,  which 
sets  out  in  one  count  the  whole  transaction,  including  a  written  prom- 
ise to  pay,  should  not  divide  the  statement  of  the  cause  of  action  and 
set  up  in  another  count  the  written  promise  to  pay  as  a  promissory 
note,  making  it  an  exhibit.  Baxter  v.  Camp,  71  Conn.  245,  42  L.  R.  A. 
514,  41  Atl.  803. 

It  is  the  province  of  a  complaint  to  narrate  the  facts  which  constitute  the 
case  according  to  the  truth,  and  leave  it  to  the  court  to  draw  the  proper 
legal  inferences;  and  the  narration  should  be  confined  to  a  single  count 
unless  the  transaction  be  one  from  which  two  separate  and  distinct 
causes  of  action  arise.  Goodrich  v.  Stanton,  71  Conn.  418,  42  Atl.  74 
(Citing  Craft  Refrigerating  Mach.  Co.  v.  Quiwnipiac  Brewing  Co,  63 
Conn.  551,  25  L.  R.  A.  856,  29  Atl.  76). 

A  complaint  in  a  suit  by  a  trustee  upon  two  promissory  notes  is  not  de- 
murrable on  the  ground  that  it  is  divided  into  four  paragraphs,  al- 
though but  one  cause  of  action  is  set  out,  where  the  first  paragraph  seta 
out  plaintiff's  appointment  as  trustee,  the  second  and  third  two  notes, 
and  tlie  fourth  grounds  of  attachment,  since  the  petition  is  properly 
treated  as  an  entirety,  and  as  stating  but  one  cause  of  action.  Mitchell 
V.  New  Farmers  Bank,  22  Ky.  L.  Rep.  1291,  60  S.  W.  375. 

23.  Separate  coimts  for  same  recovery. 

A  complaint  is  not  demurrable  for  stating,  in  separate  counts  or 
causes  of  action,  separate  grounds  for  substantially  the  same  recovery, 
not  containing  any  absolutely  inconsistent  allegations,  if  the  causes 
of  action  are  such  as  might  be  joined  were  they  not  for  the  same  re- 
covery.^ 

*  In  assumpsit  for  the  alleged  breach  of  a  contract  for  the  sale  of  land  for 
a  fixed  price,  where  plaintiff  afterward  added  a  count  on  a  quantum 
meruit,  it  was  held,  on  demurrer,  that  such  a  count  may  be  joined  with 
one  in  contract  for  the  same  services,  etc.;  so  that,  in  the  event  of  faU- 
ure  to  prove  the  contract,  recovery  may  be  had  upon  the  quantum  mer- 
uit.    Ware  v.  Reese,  59  Ga.  5SS. 

For  other  authorities,  see  volume  n.,  chapter  n..  Motion  to  Compel 
Election. 

Most  of  the  treatises  on  pleading  contain  a  statement  that  this  is  not  al- 
lowable under  the  Codes  of  Procedure,  but  the  contrary  is  now  generally 
held.  See  note  to  Munn  v.  Cook,  24  Abb.  N.  C.  326.  The  practice  of 
compelling  plaintiff  to  elect  at  the  trial,  even  where  there  is  no  incon- 
sistency or  embarrassment  to  the  defendant,  still  continues  much  as  at 
common  law;  but  it  might  be  restricted  within  narrow  limits  if  the  fol- 
lowing propositions  are  sound,  as  I  believe  them  to  be:     First,  if  there 
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is  no  absolute  inconsistency  of  fact,  such  that  perjury  would  be  assign- 
able if  the  pleading  be  sworn  to,  the  objection,  if  any  there  be,  must 
rest  on  the  ground  either  of  "unnecessary  repetition,"  ''indefiniteness 
and  uncertainty,"  or  "misjoinder;"  second,  all  right  to  object  for  mis- 
joinder is  waived  by  not  demurring  on  that  groiuid;  third,  neither  un- 
necessary repetition,  nor  any  indefiniteness  and  uncertainty  which  repe- 
tition alone  can  cause,  are  ground  for  demurrer  or  dismissal ;  fourth,  in 
all,  or  nearly  all,  cases,  the  meritorious  ground  of  objection,  if  any,  is 
the  embarrassment  to  the  defendant  in  being  required  to  meet  unneces- 
sary or  incongruous  issues;  and  his  proper  remedy  to  avoid  that  is  by 
special  motion  before  trial  to  strike  out  or  make  more  definite  and  cer- 
tain ;  and  if,  instead  of  doing  so,  he  takes  issue  on  each  cause  of  action 
and  goes  to  trial,  he  invites  plaintiff  to  try  the  issue.  After  having 
done  this,  the  only  advantage  that  he  can  insist  on,  as  matter  of  right, 
is,  first,  to  use  the  allegations  in  one  cause  of  action  as  evidence  against 
those  in  the  other,  if  there  be  any  incongruity;  and  second,  to  ask  the 
court  to  direct  the  jury  to  find  on  each  cause  separately,  if  they  are  es- 
sentially different  in  such  sense  as  to  require  concurrence  of  the  jury 
on  any  one  separately,  in  order  to  sustain  a  general  verdict.  But,  al- 
though the  defendant  may  have  no  right  to  compel  election,  the  court 
has  certainly  a  discretion  to  refuse  to  try  issues  which  embarrass  each 
other,  or  to  give  such  direction  as  to  the  order  of  trial  as  will  practi- 
cally sever  them. 

The  joinder,  in  the  same  complaint,  of  different  counts  for  the  same  cause 
of  action,  is  not  forbidden  either  expressly  or  by  fair  implication  by  the 
Connecticut  practice  act  and  rules,  although  the  necessity  therefor  no 
longer  exists.     Bassett  v.  Shares,  63  Ck)nn.  39,  27  Atl.  421. 

One  who  sues  to  recover  for  damages  to  his  oyster  bed,  due  to  the  deposit 
thereon  of  a  quantity  of  mud  when  a  scow  overturned,  has  but  one  cause 
of  action,  which  should  be  stated  in  a  single  count.  Palmer  v.  Hartford 
Dredging  Co.  73  Conn.  182,  47  Atl.  125. 

24.  Separate  counts  presnmed  to  refer  to  separate  transactions. 

If  it  is  possible,  and  consistent  with  the  allegations  of  the  com- 
plaint, tliat  there  may  have  been  two  separate  transactions,  to  which 
the  other-vvise  inconsistent  allegations  of  separate  causes  of  action  may 
have  been  intended  to  refer,  the  court  will  not,  on  demurrer,  presume 
the  contrary.^ 

^  Castro  V.  De  Uriarte,  12  Fed.  250,  so  holding  on  demurrer  to  a  complaint 
setting  up  a  cause  of  action  for  false  imprisonment,  and  for  malicious 
prosecution  by  arrest  on  the  same  day. 

25.  Verification  lacking. 

In  chancery  the  omission  to  verify  a  bill  wliidi  by  the  rules  or  prac- 
tice of  the  court  requires  verification — such  as  a  bill  on  a  lost  instru- 
ment—is ground  of  demurrer.* 
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Under  the  new  procedure,  objection  to  lack  of  verification  must  be 
taken  by  returning  or  disregarding  the  pleading  as  a  nullity.^ 

'  Findlay  v.  Einde,  1  Pet.  241,  244,  7  L.  ed.  128,  130,  holding  that,  if  not 
so  taken,  or  otherwise,  at  or  before  the  hearing,  it  may  be  deemed 
waived. 

A  demurrer  to  a  creditor's  bill  in  its  entirety  for  want  of  a  verification  is 
properly  overruled  where  the  bill  not  only  seeks  a  discovery  of  the  legal 
assets  of  the  judgment  debtor,  but  avers  that  property  which  he  con- 
veyed is  held  in  trust  for  him;  since,  while  the  bill  should  be  verified 
in  its  former  aspect,  it  need  not  in  the  latter.  Burke  v.  Morris,  121 
Ala.  126,  25  So.  759. 

A  bill  filed  by  a  judgment  creditor  to  have  certain  conveyances  of  his 
debtor  declared  fraudulent,  and  to  subject  the  property  held  by  the 
grantees  to  the  payment  of  the  judgment,  is  not  demurrable  on  the 
ground  that  it  should  have  been  verified,  although  it  also  seeks  a  dis- 
covery as  merely  incidental  to  the  other  relief.  Hejideraon  v.  Farley 
Nat.  Banky  123  Ala.  547,  26  So.  226. 

In    Illinois,  exceptions  may  be  filed   to  an   unsworn  answer  in   chancery. 

James  T,  Hair  Co,  v.  Daily,  161  111.  379,  43  N.  E.  1098. 
In  an  action  for  services,  an  exception  to  a  plea  of  failure  of  consideration, 

on  the  ground  that  it  is  not  supported  by  affidavit,  should  be  sustained. 

Boyd  V.  Boyce  (Tex.  Civ.  App.)  53  S.  W.  720. 

But  an  information  in  the  nature  of  quo  warranto  is  not  subject  to  excep- 
tion because  it  was  not  sworn  to  by  some  of  the  persons  signing  it  as 
relators,    ilathews  v.  State  ex  rel.  Wilson,  82  Tex.  577,  18  S.  W.  711. 

Nor  is  an  answer  subject  to  exception  because  not  properly  entitled  or  veri- 
fied, as  the  proper  remedy  is  to  take  it  from  the  files.  Osgood  v.  A,  S. 
Aloe  Instrument  Co.  69  Fed.  291. 

Want  of  verification  must  be  taken  advantage  of  by  a  motion  to  reject  for 
want  of  verification,  not  by  demurrer.  Champ  v.  Kendrick,  130  Ind. 
549,  30  N.  E.  787  (Citing  Pvdney  v.  Burkhart,  02  Ind.  179;  Indianapo- 
lis, P,  &  C.  R.  Co.  V.  Swnmcrs,  28  Ind.  521 ;  Harrison  v.  Lockhart,  2.) 
Ind.  112;  Bradley  v.  Bank  of  the  State,  20  Ind.  528). 

Failure  to  verify  a  bill,  as  a  basis  for  a  temporary  injunction,  is  obviated 
by  the  filing  of  a  demurrer  by  defendant,  as  a  demurrer  admits  a  state- 
ment in  the  bill  to  be  correct.     Cobb  v.  Clough,  83  Fed.  604. 

As  to  scope,  nature,  and  effect  of  verification,  see  note  to  Equitable  Acci. 
Ins.  Co,  V.  Osbom  (Ala.)  13  L.  R.  A.  207. 

•Abbott,  New  Practice  and  Forms,  439.  Otherwise,  under  some  statutes 
requiring  sworn  denials.     N.  Y.  Code  Civ.  Proc.  §  528. 

An  affidavit  of  verification  of  a  complaint  which  contains  no  venue  is  a 
nullity,  and  the  answer  need  not  be  verified.  American  Book  Co.  v. 
Watson,  24  Misc.  524,  53  N.  Y.  Supp.  974  (Citing  Lane  v.  Morse,  6  How. 
Pr.  394;  Cook  v.  Stoats,  18  Barb.  407;  Thompson  v.  Burhans,  61  N. 
Y.  52). 

Plaintifif  may,  by  informing  defendant  of  his  intention  so  to  do,  treat  as  a 
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nullity,  ander  N.  Y.  Code  Civ.  Proe.  f  328,  an  unverified  answer  to  a 
verified  complaint.  Welshach  Commercial  Co.  ▼.  Popper,  59  N.  Y. 
Supp.  1016. 

Under  a  Code  provision  requiring  the  verification  of  pleas  in  abatement,  an 
unverified  plea  in  abatement  is  a  nullity,  and  plaintiff  may  proceed  to 
judgment  without  noticing  it.  Tyler  v.  £*.  G.  Berttard  Co.  (Tenn.  Ch. 
App.)  57  S.  W.  179. 

26.  Verification — ^necessity. 

A  plea  in  abatement  not  verified  by  afiidavit  is  properly  stricken 
from  the  files.^  And  a  plea  of  failure  of  consideration  is  bad  unless 
verified  by  affidavit*  But  a  plea  in  an  equitable  action,  setting  up 
a  public  record  of  the  court  in  which  the  action  is  pending,  need  not 
be  verified.^ 

A  petition  seeking  an  injunction  as  the  final  relief  need  not  be 
verified,*  nor  one  setting  up  a  cause  of  action  for  breach  of  warranty 
and  for  equitable  relief  on  the  ground  of  mutual  mistake.' 

Proper  amendments  to  a  complaint  do  not  render  it  necessary  that 
it  should  be  resworn  to.* 

A  verification  may  be  omitted  where  the  party  pleading  would  be 
privileged  from  testifying  as  a  witness  concerning  an  allegation  or 
denial  contained  in  the  complaint' 

[Many  of  the  cases  cited  in  this  and  the  two  following  sections 
were  not  decided  on  demurrer,  but  are  treated  here  for  the  sake  of 
convenience.] 

»  Grand  Lodge  B.  of  R.  T.  v.  Randolph,  186  111.  89,  57  N.  E.  882. 
*08trom  V.  Tarver  (Tex.  Civ.  App.)  29  S.  W.  69. 

*  Detroit,  L,  ds  N,  R,  Co,  v.  McCammon,  108  Mich.  368,  66  N.  W.  471. 

*  Fisher  v.  Patton,  134  Mo.  32,  33  S.  W.  451,  34  S.  W.  1096. 

An  injunction  may  be  decreed  on  the  hearing  of  the  case,  where  that  is  the 
proper  relief,  whether  or  not  the  bill  is  verified  by  allidavit.  8hobe  ▼. 
Luff,  66  m.  App.  414. 

*Gas8  V.  Sanger  (Tex.  Civ.  App.)  30  S.  W.  502. 

*  State  ew  rel.  Dearborn  v.  Merrick,  101  Wis.  162,  77  N.  W.  719. 

That  a  supplemental  petition  in  an  injunction  suit,  setting  forth  the  owner- 
ship by  plaintiff  of  the  property  in  suit  with  greater  particularity  than 
the  original  petition,  is  not  sworn  to,  does  not  prevent  a  recovery  by 
plaintiff  where  the  original  petition  was  sufficient*  Hart  r,  Connolly , 
49  La.  Ann.  1587,  22  So.  809. 

An  amendment  to  a  petition  may  be  filed  without  verification,  under  Iowa 
Code  1873,  §  2080,  although  both  the  petition  and  answer  are  sworn  to. 
Thompson  v.  Broun,  106  Iowa,  367,  76  N.  VV.  819. 

An  amended  complaint  may  be  verified  in  the  discretion  of  the  court,  al- 
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thougli  the  original  oomplaint  was  not  verified.      Ruff  at  ti  t.  BocUtA 
Anonyme  Des  Alinea  De  Lexington,  10  Utah,  3S6,  37  Pac.  591. 

An  amended  libel  for  seamen's  wages  need  not  be  sworn  to  under  rules  of 
court  providing  that  libels  praying  an  attachment  shall  be  verified,  but 
those  praying  a  monition  or  citation  only,  without  attachment,  need  not 
be  sworn  to,  where  the  libel,  as  amended,  does  not  pray  for  attachment, 
and  the  cargo  has  been  released  under  a  stipulation  therefor  under  the 
original  libel,  which  is  sworn  to,  and  all  the  libelants  are  absent  from 
the  jurisdiction.     The  Marion,  79  Fed.  104. 

But  a  statement  amending  an  original  statement  by  setting  out  in  full 
dates  and  places,  must  be  sworn  to.  Pennsylvania  R,  Co.  r.  Walsh,  1 
Pa.  Dist.  R.  121. 

»  N.  Y.  Code  Civ.  Proc.  S  523. 

But  omission  of  the  verification  to  an  answer,  in  an  action  to  recover  the 
consideration  paid  for  stock,  which  plaintifif  was  induced  to  buy  by  false 
and  fraudulent  representations  of  defendant,  is  not  authorized  by  N.  Y. 
Code  Civ.  Proc.  §  523,  providing  for  such  omission  where  the  party 
pleading  would  be  pririleged  from  testifying  as  a  witness,  since  §  529 
provides  that  a  defendant  is  not  excused  in  actions  relating  to  confessed 
judgments,  fraudulent  conveyances,  or  actions  relating  to  specific  prop- 
erty, or  charging  him  with  any  fraud  whatever  affecting  a  right  or 
property  of  another.  Beckley  v.  Chamherlin,  65  Him,  37,  19  N.  T. 
Supp.  745. 

In  an  action  against  a  director  of  a  manufacturing  corporation  to  recover 
a  debt  due  from  the  corporation  because  of  failure  to  file  an  annual  re- 
port, the  defendant  need  not  verify  his  answer,  since  the  action  is  only 
for  a  penalty  or  forfeiture;  and  in  such  an  action  a  witness  is  not  re- 
quired to  give  an  answer,  under  N.  Y.  Code  Civ.  Proc.  §  837,  thus  bring- 
ing the  case  under  %  523,  authorizing  the  omission  of  a  verification 
where  the  party  pleading  would  be  privileged  from  testifying  as  a  wit- 
ness.    Gadsden  v.  Woodtcard,  103  N.  Y.  242,  8  N.  £.  G53. 

27.  Who  may  verify  pleading. 

An  attorney  or  agent  may  verify  a  pleading^  for  a  nonresident  and 
absent  party,*  or  where  the  action  or  defense  is  founded  upon  a  writ- 
ten instrument  for  the  payment  of  money  only  which  is  in  his  pos- 
session,' or  where  all  the  material  allegations  of  the  pleading  are 
within  his  personal  knowledge,*  or  where  the  party  is  a  foreign  cor- 
poration.' But  where  the  party  is  a  domestic  corporation  the  verifi- 
cation must  be  made  by  an  oflBcer  thereof.® 

A  complaint  or  answer  may  be  verified  by  one  of  several  plaintiffs 
or  defendants  where  tlieir  interest  is  jointJ 

A  verification  made  by  a  third  person  not  a  party  to  the  suit  is  in- 
sufficient where  it  does  not  purport  to  be  made  on  behalf  of  the  party, 
or  disclose  any  reason  why  it  is  not  made  by  the  party  in  person.* 
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^The  authorized  agent  of  the  plaintifT  in  an  action  for  forcible  detainer 
may  verify  the  complaint.     Mercer  v.  Ringer,  40  Kan.  189,  19  Pac  670. 

An  interplea  may  be  verified  by  the  attorney  for  the  interpleader.  Knapp 
V.  tHandley,  45  Mo.  App.  264. 

But  the  affidavit  of  an  agent  to  a  plea  of  the  general  issae  is  insufficient  to 
put  the  adverse  party  upon  proof  of  the  execution  of  the  instrument 
sued  on.  Warman  v.  Fir8t  ^at.  Bank,  183  HI.  60,  49  L.  R.  A.  412,  57 
N.  E.  6. 

•  N.  Y.  Code  Civ.  Proc.  §  525. 

The  complaint  of  a  domestic  corporation  may  be  verified  by  its  attorney, 
where  none  of  its  officers  reside  or  are  within  the  county  within  which 
the  action  is  brought^  and  its  principal  place  of  business  is  within  an- 
other county,  under  N.  Y.  Code  Civ.  Proc.  $  525,  subd.  3,  allowing  a  ver- 
ification by  an  attorney  "where  the  party  is  not  within  the  county 
where  the  attorney  resides;"  notwithstanding  the  provisions  that  when 
the  party  is  a  domestic  corporation  the  verification  must  be  made  by 
an  officer  thereof,  and  that  when  the  party  is  a  foreign  corporation  the 
verification  must  be  made  by  the  agent  or  the  attorney.  High  Rock 
Knitting  Co,  v.  Bronner,  18  Misc.  627,  43  N.  Y.  Supp.  725. 

A  statement  that  the  plaintiffs  are  absent  from  the  county  in  which  the 
attorney  resides  authorizes  a  verification  by  him,  and  he  need  not  add 
that  it  is  for  that  reason  that  he  makes  the  verification.  Stephens  v. 
Parrish,  83  CaL  581,  23  Pac.  797. 

An  affidavit  stating  that  the  affiant  is  attorney  for  the  defendant,  who  is  a 
nonresident,  and  that  affiant  is  informed  and  believes  that  the  allega- 
tions of  the  answer  are  true,  is  a  aufficient  verification  within  Kan. 
Code  Civ.  Proc.  §  108,  providing  that  certain  allegations  of  the  com- 
plaint shall  be  taken  as  true  unless  the  denial  is  verified  by  the  affida- 
vit of  the  party,  his  agent  or  attorney;  §  111,  providing  that  if  the  af- 
fidavit states  that  such  party,  his  agent  or  attorney,  believes  the  facts 
stated  in  the  pleading  to  be  true,  it  shall  be  sufficient;  and  S  114,  pro- 
viding four  different  grounds  on  which  the  affidavit  may  be  made  by  an 
attorney,  including  the  nonresidence  of  the  party.  Qibson  v.  Shorh,  7 
Kan.  App.  732,  52  Pac.  579. 

Whenever  a  party  is  a  nonresident  of  the  county,  the  pleading  may  be  veri- 
fied by  an  attorney  or  agent  where  the  action  is  upon  a  written  instru- 
ment for  the  payment  of  money  only,  and  the  instrument  is  in  the  pos- 
session of  the  agent  or  attorney;  or  when  all  the  material  allegations 
of  the  pleading  are  ¥rithin  his  knowledge.  Griffin  v.  Asheville  Light  Co. 
Ill  N.  C.  434,  16  S.  E.  423;  HammeraUMgh  v.  Farrior,  95  N.  C.  135. 

•  N.  Y.  Code  Civ.  Proc.  §  525. 

In  an  action  upon  a  promissory  note,  where  the  complaint  is  wholly  upon 
information  and  belief,  a  verification  by  the  plaintiff's  attorney,  who 
states,  in  addition  to  what  is  required  in  an  affidavit  of  verification  by 
a  party,  that  he  has  in  his  possession  the  note  on  which  the  action  is 
brought,  is  sufficient  although  it  does  not  expressly  state  that  such  pos- 
session is  the  ground  of  his  belief,  or  the  reason  why  the  affidavit  is  not 
made  by  the  party.     Smith  v.  Rosenthall,  11  How.  Pr.  442. 
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In  an  action  upon  a  written  instrument  for  the  payment  of  monev  only, 
possession  of  the  instrument  alone  is  enough  to  authorize  an  agent  or 
attorney  to  verify  the  complaint.     Myers  v.  Gerrita,  13  Abb.  Pr.  lOG. 

An  attorney  having  possession  of  a  written  instrument  for  the  payment  of 
money  only  may  verify  the  complaint  thereon  whether  he  and  the  plain- 
tilT  are  within  the  same  county  or  not.  The  fact  that  the  action  is 
brought  on  such  an  instrument^  which  is  in  the  attorney's  possession,  is 
a  sufficient  excuse  or  reason  for  the  verification  of  the  pleading  by  the 
attorney.     Wheeler  v.  Cheslcy,  14  Abb.  Pr.  441. 

An  account  verified  by  the  plaintiff  or  one  of  its  officers  is  not  a  written 
instrument  for  the  payment  of  money  only,  within  S.  C.  Code,  §  178, 
providing  that  the  verification  of  a  pleading  may  be  made  by  the  agent 
or  attorney,  if  the  action  or  defense  be  founded  upon  a  written  instru- 
ment for  the  payment  of  money  only,  and  such  instrument  be  in  the 
possession  of  the  agent  or  attorney.  Bray  Clothing  Co.  v.  Bhealy,  53 
S.  C.  12,  30  S.  E.  620. 

•  N.  Y.  Code  Civ.  Proc.  §  625. 

Verification  of  an  answer  in  garnishment  by  an  agent  of  the  garnishee,  to 
the  effect  that  it  ia  true  "to  the  best  of  his  knowledge  and  belief,"  with- 
out pointing  out  what  facts  he  knew  and  what  facts  he  believed,  to- 
gether with  the  ground  of  his  belief,  is  insufficient.  Plant  v.  MuUial  L. 
Ins.  Co,  92  Ga.  636,  19  S.  £.  719. 

An  amendment  to  a  verified  bill,  which  contains  matters  solely  within  the 
appellant's  knowledge,  cannot  be  verified  by  the  solicitor.  Lane  v. 
Crossman,  58  UL  App.  386. 

A  verification  of  a  pleading  by  an  attorney  in  the  absence  of  the  party  is 
insuffici^it  unless  the  affidavit  of  the  attorney  shows  that  he  has  some 
personal  knowledge  of  the  facts  stated  in  the  pleading,  under  Kan.  Code 
Civ.  Proc  S  114,  authorizing  an  attorney  to  verify  the  pleading  when 
the  facts  are  within  his  personal  knowledge  and  the  party  is  absent 
from  the  county.    Aiken  v.  Franz,  2  Kan.  App.  75,  43  Pac.  306. 

The  statement  in  an  affidavit  by  an  attorney  or  agent  verifying  an  answer, 
''that  he  is  familiar  with  all  the  facts  set  up  in  the  above  and  foregoing 
answer,'*  is  equivalent  to  a  statement  that  he  had  a  personal  knowledge 
of  such  facts,  for  the  purpose  of  Kan.  Code  Civ.  Proc.  §  114,  providing 
in  effect  that  an  affidavit  of  verification  may  be  made  by  an  agent  or 
attorney  when  the  facts  are  within  his  personal  knowledge.  Johnson 
▼.  Woodbury  Trust  Co.  8  Kan.  App.  860,  57  Pac.  134. 

ne  mere  statement,  as  a  conclusion,  in  an  affidavit  by  plaintiff's  attorney 
verifying  the  complaint,  that  the  defendant  admitted  that  the  amount 
sued  for  was  due  upon  the  accoimt,  without  stating  how  the  admission 
was  made,  is  insufficient  to  show  the  authority  of  the  attorney  to  ver- 
ify the  complaint,  under  S.  G.  Code,  §  178,  providing  that  an  attorney 
may  verify  a  pleading  if  all  the  material  allegations  thereof  are  within 
his  personal  knowledge.  Bray  Clothing  Co.  v.  Bhealy,  53  S.  C.  12,  30 
8.  £.  620. 

Mere  Inferences  drawn  from  inconclusive  facts  by  the  attorney  for  plain- 
tiff in  an  attachment,  as  to  the  insolvency  of  the  defendant,  and  that 
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mortgages  executed  by  him  were  taken  for  the  purpose  of  defraudiii^ 
other  creditors,  are  not  sufficient  to  justify  such  attorney  in  verifyio^^ 
the  complaint  as  to  such  matters,  under  S.  C.  Code,  |  178.     Ibid. 

The  veniication  of  a  complaint  by  an  agent,  who  avers  that  the  complaint 
is  true  to  his  own  knowledge,  is  insufficient  where  it  does  not  state 
what  knowledge  he  had  of  the  facts;  and  the  complaint  may  be  treated 
as  unverified,  and  an  unverified  answer  may  be  served.  Reichert  ▼. 
Lonsherg,  87  Wis.  543,  68  N.  W.  1030. 

An  attorney  who  attempts  to  verify  a  pleading  on  the  ground  that  the 
facts  are  within  his  knowledge  must  deny  or  affirm  from  actual  knowl- 
edge of  the  facts,  and  not  upon  information  and  bcUef.  Silcox  v.  Lang, 
78  Cal.  118,  20  Pac.  297. 

•  N.  Y.  Code  Civ.  Proc.  §  525. 

The  verification  of  a  complaint  by  the  plaintiff's  attorney  is  sufficient  in 
an  action  brought  by  a  foreign  corporation,  where  the  verification  states 
that  the  reason  why  the  same  was  not  made  by  the  plaintiff  is  because 
it  does  not  reside  in  the  county  in  which  the  affiant  resides,  and  is  a 
corporation.  Clark's  Cove  Fertilizer  Co.  v.  Stever,  29  Misc.  571,  62 
N.  Y.  Supp.  249. 

The  verification  of  pleadings  for  a  corporation  may  be  made  by  its  attor- 
ney at  law,  under  Neb.  Code  Civ.  Proc.  §  120,  irrespective  of  the  ques- 
tion whether  or  not  he  may  be  sen*ed  with  summons  for  it.  Beatrice 
Jiapid  Transit  d  Poicer  Co,  v.  German  "Sat.  Bank,  45  Keb.  147,  63  N. 
W.  374. 

Verification  of  a  plea  on  the  part  of  a  firm  and  a  foreign  corporation  by 
one  shown  to  be,  as  member  of  such  firm  and  agent  or  representative  of 
the  corporation,  the  principal  and  active  defendant,  is  sufficient  xmder  a 
statute  or  rule  requiring  that  all  pleas  shall  be  sworn  to  either  by  the 
defendant  or  his  agent  or  attorney.  Marion  Phosphate  Co.  ▼.  Cummer, 
9  C.  C.  A.  279,  13  U.  S.  App.  604,  60  Fed.  873. 

Tlie  answer  of  a  foreign  corporation  cannot  be  verified  by  an  attorney  at 
law  who  does  not  profess  to  be  its  agent  otherwise  than  in  that  capacity. 
Plant  V.  Mutual  L.  Ins.  Co.  92  Ga.  636,  19  S.  E.  719. 

•  N.  Y.  Code  Civ.  Proc.  $  525. 

The  statement  of  a  vice  president  of  a  corporation,  in  an  affidavit  to  a 
pleading,  that  he  is  such  officer,  is  sufficient  to  give  validity  thereto, 
under  Cal.  Code  Civ.  Proc.  §  440,  providing  that  the  verification  of  a 
pleading  by  a  corporation  may  be  made  by  "an  officer  thereof."  Re 
Close,  106  Cal.  574,  39  Pac.  1067. 

A  duly  authorized  attorney  and  agent,  appointed  by  a  railway  company  to 
verify  petitions  and  pleadings  in  its  behalf  for  the  institution  of  con- 
demnation proceedings  and  otherwise,  and  who  is  its  agent  for  the  pur- 
pose of  acquiring  the  lands  in  controversy,  is  an  "officer**  of  the  com- 
pany, within  N.  Y.  Code  Civ.  Proc.  §  525,  requiring  the  verification  of  a 
pleading  in  behalf  of  a  domestic  corporation  to  be  made  by  "an  officer 
thereof."     Re  St.  Lawrence  d  A.  R.  Co.  133  N.  Y.  270,  31  N.  E.  218. 

A  managing  agent  of  a  corporation,  upon  whom,  by  statute,  service  may  be 
..nade  for  it,  is  an  officer,  within  a  provision  authorizing  corporate  of- 
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fioers  to  verify  pleadings,— especially,  where  there  is  no  other  office  r 
within  the  jurisdiction  of  the  court.  Glauhensklee  y.  Hamburgh  d 
American  Packet  Co.  9  Abb.  Pr.  104. 

A  director  of  a  domestic  corporation  is  an  "officer"  within  N.  T.  Code  Civ. 
Proc.  $  525  requiring,  where  a  party  is  a  domestic  corporation,  that  its 
pleading  be  verified  by  an  officer  thereof.  Bigelow  v.  Whitehall  Mfg. 
Co,  1  N.  y.  City  Ct.  138. 

But  under  a  statute  authorizing  a  pleading  filed  by  a  corporation  to  be  ver- 
ified by  an  officer  thereof,  a  pleading  verified  by  an  agent  merely  is  in* 
sufficient.    Banks  v.  Gay  Mfg.  Co.  108  N.  C.  282,  12  S.  £.  741. 

And  an  affidavit  of  defense  made  by  the  agent  of  a  corporation  is  insuffi- 
cient where  it  fails  to  disclose  any  specific  or  exclusive  knowledge  of 
facts  by  such  agent,  and  any  reason  why  it  was  not  made  by  an  officer. 
Kelly  V.  Binger  Mfg.  Co.  4  Pa.  Dist.  R.  440. 

The  answer  of  a  corporation  should  be  signed  by  the  president  with  the 
corporate  seal  affixed,  but  it  need  not  be  sworn  to.  Teter  v.  West  Vir- 
ginia C.  d  P.  R.  Co.  35  W.  Va.  433,  14  S.  E.  146. 

*  A  verification  of  a  pleading  by  one  of  two  or  more  plaintiffs  or  defendants 
is  sufficient  in  California,  under  Cal.  Code  Civ.  Proc.  f  446.  Claiborne 
V.  Castle,  08  Cal.  30,  32  Pac.  807. 

If  there  are  two  or  more  parties  united  in  interest  and  pleading  together, 
the  verification  should  be  made  by  at  least  one  of  them,  who  is  ac- 
quainted with  the  facta.     N.  Y.  Code  Civ.  Proc.  §  525. 

But  where  the  interests  of  defendants  are  not  joint  or  united,  as  in  an  ac- 
tion against  the  maker  and  indorsers  of  a  promissory  note,  each  must 
verify  his  answer,  whether  it  be  a  joint  or  separate  one.  Hull  v.  Ball, 
14  How.  Pr.  305. 

And  in  an  action  commenced  by  several  persons  who  are  not  united  in  inter- 
est, each  should  unite  in  the  verification.     Gray  v.  Kendall,  10  Abb. 
Pr.  66. 

If  the  interest  of  defendants  is  several,  and  a  verified  complaint  is  served 
upon  part  of  them  and  an  unverified  complaint  upon  one  of  them,  they 
cannot  unite  in  serving  an  unverified  answer.  Wendt  v.  Peyser,  14  Hun, 
114. 

The  verification  of  a  plea  in  abatement  by  a  firm  is  sufficient  if  subscribed 
and  sworn  to  by  one  member  of  the  firm.  Cheatham  v.  Pearce,  89  Tenn. 
668,  15  S.  W.  1080. 

A  plea  in  abatement  on  behalf  of  a  partnership  is  available  to  both  the 
members  of  the  firm,  although  verified  by  only  one  of  them.  Jones  v. 
Austin,  6  Tex.  Civ.  App.  505,  26  S.  W.  144. 

*  Vichlotcski  V.  Kempenski,  10  Kulp,  105. 

A  complaint  in  an  action  upon  a  promissory  note  may  be  good  as  an  unver- 
ified complaint,  although  it  fails  as  a  verified  complaint  because  the 
person  who  verified  it  was  not  authorized  to  do  so.  Williams  v.  Empire 
Woolen  Co.  7  App.  Biv.  345,  39  N.  Y.  Supp.  941. 

An  affidavit  denying  the  correctness  of  an  account  verified  as  required  by 
statute,  which  verification  is  made  by  an  agent  or  attorney,  must  set 
forth  the  reasons  why  it  is  not  made  by  the  party  himself,  or  it  is  in- 
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sufficient  to  question  the  correctness  of  the  account.  Oarfield  County  y. 
Isenherg,  10  Okla.  378,  61  Pac.  1067. 
If  a  verification  to  a  complaint  fails  to  show  why  it  was  made  by  the  at- 
torney, and  not  by  one  of  the  parties  to  the  action,  the  defect  is  waived 
where  the  defendant  makes  no  objection  and  files  a  verified  answer 
Xicliols  V.  Jones,  14  Colo.  01,  23  Pac.  89. 

28.  Verification  — BufGLcicncy. 

A  bill  tliat  attempts  to  remove  into  equity,  matters  cognizable  in  n 
csoiii't  of  law,  and  bills  in  cases  requiring  the  preliminarj'  aid  of  the 
court  upon  facts  stated  in  the  bill,  which  are  not  otlierwise  substan- 
tiated, should  be  verified.^  A  verification  of  a  bill  "true  to  the  besi 
of  de])onent's  knowledge,  information,  and  belief"  is  bad.^ 

An  answer  to  a  bill  in  chancery  should  be  regularly  signed  and 
sworn  to,  but  the  signature  and  oath  may  be  waived.^ 

Where  an  affidavit  of  verification  is  made  by  a  person  other  than 
the  party,  he  must  set  forth  the  grounds  of  his  belief  as  to  all  matters 
not  stated  upon  his  knowledge.* 

A  statement  in  an  answer  sworn  to  on  the  belief  of  the  defendant  is 
equivalent  to  one  sworn  to  in  absolute  terms. '^ 

A  verification  of  a  plea  in  abatement  that  the  statements  in  the 
same  are  true  is  sufficient® 

^  Moore  v.  Cfieesemarif  23  Mich.  332. 

A  bill  filed  by  a  judgment  creditor  to  vacate  fraudulent  conveyances  and 
subject  the  realty  to  the  lien  of  his  judgment  need  not  be  sworn  to.  If 
a  verification  were  necessary,  it  could  be  made  by  the  complainant's  at- 
torney.    Waller  v.  Shannon,  53  Miss.  600. 

*  Burgess  v.  Martin,  111  Ala.  656,  20  So.  606  (Citing  Pickle  v.  Ezzell,  27 
Ala.  623;  Dennis  v.  Coker,  34  Ala.  611;  Olobe  Iron  Roofing  d  Corrugat- 
ing Co.  V.  Tkacher,  87  Ala.  458,  6  So.  366).  The  decision  is  based  on 
the  ground  that  it  does  not  aifinnatively  appear  that  the  verification 
means  more  than  that  affiant  believes  the  allegations  of  the  bill  to  be 
true,  though  he  has  neither  knowledge  nor  information  of  their  truth. 

A  verification  which  sets  forth  that  tbe  party  knows  the  contents  of  a  bi]l. 
and  that  "the  same  are  true,  except  as  to  those  matters  therein  stated 
upon  information  and  belief;  and  as  to  those  matters  he  believes  it  to 
be  true,"  amounts  to  no  more  than  a  statement  that  affiant  believes  the 
bill  to  be  true,  and  is  insufficient.  Brabrook  Tailoring  Co.  v.  Belding 
Bros.  40  111.  App.  326. 

A  bill  is  not  properly  verified  where  the  verification  is  merely  to  the  best 
of  complainant's  knowledge  and  belief.  Packer  v.  Roberts,  44  lU.  App. 
232. 

The  verification  must  show  what  matters  are  stated  upon  information  and 
belief.  See  Stirlen  v.  Neustadt,  50  111.  App.  378,  holding  that  a  verifi- 
cation of  a  bill  that  the  complainant  has  "read  the  same  and  knows  the 
contents  thereof,  and  that  the  same  is  true  of  his  own  knowledge,  except 
ns  to  matters  stated  therein  on  information  and  belief,  and  as  to  those« 
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he  believes  it  to  be  true/'  is  insufficient  as  failing  to  show  what  matters 
are  stated  upon  information  and  belief.  It  should  be  to  the  matters 
that  are  stated  "to  be  on  information  and  belief." 

A  verification  of  a  bill  to  the  effect  that  it  is  true  to  the  deponent's  own 
knowledge,  escept  as  to  the  matters  and  things  therein  "stated  upon  in- 
formation and  belief/'  instead  of  "stated  to  be  alleged  on  information 
and  belief,"  is  insufficient.  Werner  Co.  y.  First  Nat.  Bamk,  55  111.  App. 
321. 

A  verification  of  a  bill  for  divorce,  that  the  complainant  has  read  or  heard 
read  the  bill  of  complaint,  and  knows  its  contents,  and  that  the  same  is 
true  as  of  her  own  knowledge,  except  as  to  matters  therein  stated  on  in- 
formation, and  as  to  those  matters  she  believes  them  to  be  true,  is  in- 
sufficient.   Earle  v.  Earle,  60  111.  App.  360. 

A  bill  is  not  sufficiently  verified  to  warrant  a  preliminary  injunction, 
where  the  affiant  states  that  he  has  read  the  bill  and  knows  the  con- 
tents thereof,  and  that  the  matters  and  things  therein  stated  are  true 
of  his  own  knowledge,  except  those  allegations  made  upon  information 
and  belief,  which  matters  he  believes  to  be  true,  as  the  same  are  al- 
leged in  the  bill.  Chicago  Exhibition  Co.  v.  Illinois  State  Bd.  of  Agri. 
77  111.  App.  339  (Citing  BrabrooJc  Tailoring  Co.  v.  Belding  Bros.  40  111. 
App.  326;  Deimel  v.  Brotcn^  35  111.  App.  303). 

An  affidavit  to  a  bill  that  affiant  knows  the  bill  to  be  true,  except  as  to  those 
matters  and  things  therein  stated  on  information  and  belief,  and  as  to 
such  matters  he  believes  the  same  to  be  true,  is  bad,  since  it  does  not 
disclose  but  that  all  the  allegations  of  the  bill  are  on  information  and 
belief,  and  what  matters  there  may  be  in  the  bill  that  are  stated  on 
information  and  belief  can  only  be  known  by  probing  the  mind  of  the 
pleader;  but  matters  that  are  stated  to  be  on  information  and  belief 
can  be  ascertained  by  reference  to  the  bill.  Commerce  Vault  Co.  v. 
Htird,  73  III.  App.  107. 

An  affidavit  verifying  a  creditor's  bill,  stating  that  complainant  has  read 
and  knows  the  contents  thereof,  and  that  it  is  true  of  his  own  knowl- 
edge, except  as  to  the  matters  stated  on  information  and  belief,  as  to 
which  he  believes  it  to  be  true,  is  insufficient  in  that  it  makes  the 
whole  bill  on  information  and  belief,  there  being  no  way  of  distinguish- 
ing between  such  matters  and  those  of  which  the  complainant  has 
knowledge.    Siegmund  v.  Ascher,  37  111.  App.  122. 

A  verification  of  a  bill  for  injunction,  alleging  that  the  matters  and  things 
in  said  bill  are  true  to  affiant's  own  knowledge,  except  as  to  those  mat- 
ters and  things  therein  stated  on  information  and  belief,  and  as  to  such 
matters  affiant  says  they  are  stated  in  said  bill  on  information  received 
by  affiant,  and  that  he  believes  the  matters  and  things  so  stated  on  in- 
formation to  be  true,  is  insufficient.  Sherwood  v.  Prussing  (111.  App.) 
1  Chicago  L.  J.  Weekly,  179. 

Tvlton  Bank  v.  Beach,  2  Paige,  307. 

If  a  plea  to  a  bill  in  chancery  is  not  verified  by  the  oath  of  the  defenteit, 
Abu.  Pl.  Vol.  L— 12. 
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the  complainant  may  apply  for  an  order  to  set  it  aside,  or  to  have  it 
taken  off  the  files  of  the  court.     Heartt  y.  Coming,  3  Paige,  566. 

♦  N.  Y.  Code  Civ.  Proc.  §  626. 

The  requirement  of  N.  Y.  Code  Civ.  Proc.  fi  526,  that  where  a  complaint  is 
verified  by  one  not  a  party,  the  affiant  shall  state  the  ground  of  his  be- 
lief as  to  all  matters  not  stated  upon  his  knowledge,  is  sufficiently  com- 
plied with  by  an  affidavit  stating  that  affiant's  "knowledge"  is  derived 
from  information  received  from  letters,  and  admissions  therein  referred 
to, — ^at  least,  where  all  the  allegations  of  the  complaint  are  made  upon 
information  and  belief;  as  the  word  "knowledge"  cannot  be  limited  to 
allegations  upon  personal  knowledge.  High  Rock  Knitting  Co,  v.  Bron- 
ncr,  18  Misc.  627,  43  N.  Y.  Supp.  725. 

Bo,  an  averment  that  the  sources  of  plaintiff's  information,  and  the 
grounds  of  his  belief  as  to  the  statements  of  the  causes  of  action  al- 
leged on  information  and  belief,  are  the  statements  made  to  him  by  de- 
fendant and  the  general  manager  and  agent  of  the  company  w'hich  as- 
signed the  causes  of  action  to  him,  is  a  sufficient  statement  of  the 
sources  of  his  information  and  the  grounds  of  his  belief.  Minck  v. 
Levey f  17  Misc.  315,  40  N.  Y.  Supp.  348. 

But  the  verification  of  a  complaint  by  the  president  of  plaintiff  corpora- 
tion in  the  usual  form  required  where  the  verification  is  made  by  a 
party  is  sufficient  without  a  statement  of  the  sources  of  his  knowledge 
regarding  the  matters  in  suit.  Duryea,  TV.  dc  Co,  v.  Rayner,  II  Misc. 
294,  32  N.  Y.  Supp.  247. 

In  all  cases  of  verification  by  an  attorney,  he  must  state  his  knowledge  or 
grounds  of  belief.  Soutter  v.  Mather,  14  Abb.  Pr.  440  (Citing  Stan- 
nard  v.  Mattice,  7  How.  Pr.  4;  Treadwell  v.  Fassett,  10  How.  Pr.  184; 
Meads  v.  Gleason,  13  How.  Pr.  309;  Boston  Locomotive  Works  v. 
Wright,  15  How.  Pr.  253). 

A  statement  in  an  affidavit  of  verification  by  an  attorney,  that  his  informa- 
tion as  to  all  matters  stated  upon  information  and  belief  is  derived 
from  the  admissions  of  the  defendant  to  the  deponent,  and  from  letters 
received  from  the  plaintiffs,  sufficiently  shows  the  grounds  of  his  belief 
without  giving  a  copy  of  the  letters  or  a  full  narration  of  the  conversa- 
tions.    Duparquei  v.  Fairchild,  49  Hun,  471,  2  N.  Y.  Supp.  2G4. 

A  verification  of  a  complaint  by  the  plaintiff's  attorney  is  defective,  and 
the  defendant  may  treat  it  as  an  unverified  pleading,  where  the  aver- 
ments of  the  complaint  are  positive,  nothing  being  alleged  upon  infor- 
mation and  belief,  and  the  verification  discloses  that  the  sources  of  the 
deponent's  information  as  to  the  facts  alleged  are  conversations  with 
the  plaintiff,  thus  showing  that  the  attorney  had  no  personal  knowl- 
edge of  the  facts  alleged,  and  was  disqualified  to  make  the  verification, 
under  N.  Y.  Code  Civ.  Proc.  §  526,  requiring  the  affidavit  of  verifica- 
tion to  be  to  the  effect  that  the  pleading  is  true  to  the  knowledge  of 
deponent,  except  as  to  the  matters  therein  stated  to  be  alleged  on  infor- 
mation and  belief,  and  that  as  to  those  matters  he  believes  it  to  be  true. 
Moran  v.  Helf,  52  App.  Div.  481,  65  N.  Y.  Supp.  113. 

A  verification  of  a  pleading  by  an  agent  complies  with  the  Code  and  is 
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BuflScient,  where  every  allegation  is  sworn  to  as  true  of  the  agent's  own 
knowledge,  although  it  is  probable  that  he  haa  sworn  tliat  to  be  true  of 
his  own  knowledge  which  he  could  not  know  to  be  true.  Beyer  t.  Wil- 
son, 46  Hun,  397. 

*Dcering  Harvester  Co.  v.  Peugh,  17  Ind.  App.  400,  45  N.  E.  808  (Citing 
Simpkins  v.  Malatt,  9  Ind.  543;  Bonsell  v.  Bonaell,  41  Ind.  476). 

*Ami8trong  t.  State,  101  Tenn.  389,  47  S.  W.  492,  holding  that  it  is  not 
necessary  to  add  the  clause  "in  substance  and  in  fact." 

And  a  verification  of  &  plea  of  want  of  consideration  in  an  action  on  prom- 
issory notes,  stating  that  the  defendant  comes  "in  the  above  styled  and 
numbei-ed  cause,  and  says  that  the  fact,  as  alleged  in  his  first  amended 
original  answer,  that  his  indorsement  of  guaranty  of  the  notes  sued 
upon  is  without  consideration,  is  true,"  is  sufficient.  Backer  t.  Wahr- 
mund,  5  Tex.  Civ.  App.  268,  23  S.  VV.  1023. 

But  a  verification  of  an  answer  merely  to  tlie  effect  that  the  affiant,  being 
sworn,  says  he  is  tlie  defendant  and  knows  the  foregoing  answer  to  be 
true,  is  insufficient  in  failing  to  sliow  that  it  is  made  of  his  knowledge. 
CJierry  v.  Foley,  42  X.  Y.  S.  R.  188,  16  N.  Y.  Supp.  853. 

IV.  Objections  Touching  the  Nature  or  Substance  of  the 

Cause  of  Action  or  Relief. 

a.  Nature  of  Claim. 

29.  Theory  of  case  need  not  be  stated. 

A  compiaint  should  be  drawn  upon  a  single  definite  ilieory,*  and 
such  theory  will  control  to  the  end.^  A  demurrer  is  properly  sus- 
tained to  a  paragraph  of  a  complaint  which  proceeds  upon  no  definite 
theory.^  But  the  want  of  a  theory  does  not  make  a  complaint  de- 
murrable, if  it  states  sufficient  facts  to  constitute  a  cause  of  action.* 

A  complaint  must  be  good  on  the  theory  on  which  it  proceeds  or  it 
will  be  held  insuflicient,  even  though  it  states  facts  enough  to  be  good 
ou  some  other  theory.' 

The  name  by  which  a  pleading  is  called  will  not  be  controlling  if 
the  allegations  are  sufficient.® 

>  Callaicay  v.  Mellett,  15  Ind.  App.  366,  44  N.  E.  198. 

A  complaint  that  defendants  conspired  together  to  defraud  plaintiff  out  of 
his  farm,  and  that  they  induced  him  to  exchange  it  for  lands  owned  bj 
one  of  them  in  another  state  by  falsely  representing  the  value  thereof, 
and  that  they  were  unencumbered,  and  afterwards,  upon  his  discover- 
ing the  fraud,  fraudulently  induced  him  to  accept  a  sum  of  money  and 
other  land  to  which  defendant  had  no  title, — is  not  insufficient  in  not 
proceeding  on  a  definite  theory,  and  in  setting  up  a  tort  in  a  poi-tion 
thereof  by  fraudulent  misrepresentations,  and  alleging  con.spiracy  be- 
tween  the  parties.     Balue  v.  Taylor,  136  Ind.  368,  36  N.  E.  269. 
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The  rule  that  a  complaiDt  must  proceed  upon  some  definite  theory,  and 
that  a  recovery  may  be  had  only  according  to  the  averments  forming 
the  gist  of  the  pleading,  is  not  so  violated  by  setting  up  several  consid- 
erations for  the  contract  sued  on  as  to  prevent  a  recovery  upon  that 
which  he  establishes,  although  he  does  not  establish  the  others.  Bar 
nett  V.  Franklin  College,  10  Ind.  App.  103,  37  N.  E.  427. 

A  complaint  must  proceed  on  some  definite  theory,  and  on  that  theory  it 
must  state  facts  sufficient  to  constitute  a  cause  of  action  in  favor  of  all 
the  parties  who  joined  as  plaintifTs.  Indianapolis  Natural  Gas  Co.  v 
Spaiighy  17  Ind.  App.  683,  46  N.  £.  691. 

A  complaint  in  an  action  upon  a  policy  of  life  insurance  cannot,  at  the 
same  time,  be  declared  upon  a  policy  issued  to  the  plaintiff  and  a  policy 
issued  to  the  person  whose  life  was  insured,  as  a  complaint  must  pro- 
ceed upon  some  definite  theory.      Prudential  Ins.  Co.  v.  Hunn,  21  Ind 
App.  525,  52  N.  E.  772. 

The  rule  that  a  complaint  must  proceed  upon  some  definite  theory  ami 
must  be  good  upon  the  theory  upon  which  it  proceeds  does  not  require 
that  the  plaintiff  must  be  entitled  to  all  the  relief  asked  for  in  the 
complaint;  but  the  complaint  is  sufficient  to  withstand  a  demurrer  or 
assignment  of  error  that  it  does  not  state  facts  sufficient  to  constitute 
a  cause  of  action  if  the  plaintiff  is  entitled  to  any  of  the  relief  asked 
for  upon  the  theory  of  his  case  as  set  forth.  Yom  v.  Bracken,  153  Ind. 
492,  56  N.  E.  257. 

•  Tibbet  v.  Zurbuch,  22  Ind.  App.  354,  62  N.  E.  815. 

It  is  of  the  highest  importance  to  the  administration  of  the  law  that 
courts  should  adhere  most  tenaciously  and  strictly  to  this  rule  of  plead 
ing,  which  requires  the  pleader  to  be  bound  by  his  cause  of  action  as 
stated  by  him.  Otherwise  his  adversary  would  have  no  assurance  of 
the  facts  he  would  have  to  controvert  to  meet  his  attacks  and  would  bo 
taken  unaware  in  the  forensic  encounter  at  the  bar.  Sanders  v.  Hartge, 
17  Ind.  App.  243,  46  N.  E.  604. 

A  complaint  cannot  be  made  elastic,  so  aa  to  bend  to  the  changing  views  of 
counsel  as  the  cause  proceeds.  It  mu.st  proceed  to  the  end  upon  tlie 
theory  upon  which  it  is  constructed.  Toledo,  St.  L,  dc  K.  C.  R.  Co.  v. 
Levy,  127  Ind.  168,  20  N.  E.  773. 

•  Markover  v.  Krauss,  132  Ind.  294,  17  L.  R,  A.  806,  31  N.  E.  1047. 

•  Scott  V.  Cleveland,  C.  C.  d  St.  L.  R.  Co.  144  Ind.  125,  32  L.  R.  A.  154. 

43  N.  E.  133. 

Thai  a  complaint  is  so  inartificially  drawn  as  not  to  disclose  on  which  of 
two  theories  plaintiff  intends  to  proceed  will  not  subject  it  to  oral  de- 
murrer by  an  objection  to  the  introduction  of  evidence,  when  it  clearly 
states  facts  sufficient  to  justify  a  recovery  on  one  of  them.  Batten  v. 
Randall,  48  Mo.  App.  203. 

In  a  suit  to  set  aside  assignments,  where  the  complaint  states  a  good  cause 
of  action  on  the  ground  of  the  unsoundness  of  mind  of  the  assignor,  it 
is  not  demurrable  for  failure  to  state  a  cause  of  action  on  a  definite  and 
certain  theory  although  it  contains  averments  of  weakness  of  mind  and 
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fraud  sufficient  to  state  a  cause  of  action  on  that  ground.     Mark  ▼. 
North,  155  Ind.  575,  57  N.  E.  902. 

•Carmel  Natural  Gas  d  Jmprov.  Co.  v.  Small,  150  Ind.  427,  47  N.  E.  11,  50 
N.  E.  476;  Copelafid  v.  Summera,  138  Ind.  219,  36  N.  E.  614,  37  N.  E. 
971. 

But  if  the  demurrer  is  general,  it  will  be  overruled  if  the  bill  can  be  sus- 
tained upon  any  theory  of  the  case.  Darrdh  r,  Boyce,  62  Mich.  480, 
29  N.  W.  102. 

8o,  an  answer  stating  facts  sufficient  on  one  theory  is  not  bad  though 
stated  in  a  form  to  suggest  an  untenable  theory.  Eemmingway  t. 
Poucher,  98  N.  Y.  281  (Citing  Oneida  Bank  y.  Ontario  Bank,  21  N.  Y. 
490;  Chat  field  ▼.  Simonson,  92  N.  Y.  209). 

•Dreyer  v.  Bart,  147  Ind.  604,  47  N.  E.  174. 

A  declaration  which  calls  the  action  "case"  in  the  caption,  alleging  that 
defendant  had  plaintiff  taken  by  force  and  against  his  will  to  a  police 
station,  and  caused  him  to  be  arrested  and  kept  in  prison,  is  sufficient 
on  general  demurrer.     KinibeU  y.  Miller,  54  111.  App.  665. 

It  is  not  material  by  what  name,  or  whether  by  any,  an  action  under  the 
Nebraska  Code  is  designated.  The  pleader  should  state  the  facts,  and 
if  they  will  constitute  a  cause  of  action,  the  law  affords  the  remedy 
without  reference  to  the  form  of  action.  Skinner  v.  Skinner,  38  Neb. 
750,  57  N.  W.  634. 

Plaintiff's  right  to  recover  is  not  lost  by  giving  the  wrong  name  and  class^ 
ification  to  the  action  if,  on  the  facts  exhibited,  he  is  entitled  to  legal 
redress.     Johnson  v.  Oirdwood,  7  Misc.  651,  28  N.  Y.  Supp.  151. 

30.  General  rule  for  sustaining  complaint  against  demurrer. 

A  demurrer  on  the  ground  that  the  complaint  does  not  state  facts 
sufficient  to  constitute  a  cause  of  action  is  not  sustainable  except 
when,  admitting  all  the  facts  (as  distinguished  from  conclusions  of 
law)*  which  are  alleged  (even  though  argumentatively  or  indefi- 
nitely), no  cause  of  action  whatever  is  presented^  for  any  part  of  the 
relief  demanded  f  or  when,  with  facts  showing  a  cause  of  action,  a 
eomplete  defense  thereto  is  also  sufficiently  stated. 

'  Mere  allegations  of  the  pleader's  conclusions  are  insufHcient  to  withstand 
a  demurrer.     Funk  v.  Rcntchler,  134  Ind.  68,  33  N.  £.  364,  898. 

A  pleading  should  state  facts,  and  not  mere  conclusions.  Wabaaka  JVI«»- 
trie  Co.  v.  Wymore,  60  Neb.  199,  82  N.  W.  626;  State  em  rel.  Young  v. 
Oehom,  60  Neb.  415,  83  N.  W.  357. 

An  allegation  in  an  answer  that  plaintiffs  are  not  the  real  parties  in  inter- 
est, but  that  the  true  plaintiff  is  a  third  person  for  whose  benefit  and 
interest,  as  defendant  is  informed  and  believes,  the  action  is  brought, 
is  a  conclusion  of  law  and  insufficient.  Esch  y.  White,  82  Minn.  462, 
85  N.  W.  238,  718. 

A  bill  should  state  the  right  plaintiff  claims,  the  injuries  complained  ef. 
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and  the  relief  he  seeks,  with  the  facts  to  justify  it,  with  such  accuracy 
and  clearness  and  such  detail  of  the  essential  circumstances  of  time, 
place,  manner,  etc.,  as  will  so  make  his  case  as  to  infonn  defendant  of 
what  he  is  called  upon  to  meet;  stating,  not  conclusions  of  law,  but  the 
facts  out  of  which  arise  his  right  to  some  specific  relief.  Zell  Chtano 
Co.  V.  Heathcrly,  38  W.  Va.  409,  18  S.  E.  611. 

■  A  complaint  which  states  facts  which  entitle  the  plaintiff  to  relief,  either 
legal  or  equitable,  is  not  demurrable.  Whitehead  v.  Sweet,  126  Cal. 
67,  58  Pac.  376;  Bamberger  v.  Oshinsky,  21  Misc.  716,  48  N.  Y.  Supp. 
139;  Wisner  v.  Consolidated  Fruit  Jar  Co.  25  App.  Div.  362,  49  N.  Y. 
Supp.  609;  Simon  v.  Sabb,  56  S.  C.  38,  33  S.  E.  799. 

But  a  petition  which  fails  to  do  so  is  properly  dismissed  on  demurrer. 
McClung  v.  Amos,  97  Ga.  270,  22  S.  E.  980. 

A  general  demurrer  to  a  bill  in  equity  must  be  overruled  unless  it  appears 
that  on  no  possible  state  of  tlie  evidence  could  a  decree  be  made.  Failey 
V.  Talbee,  65  Fed.  892;  Pleasants  v.  Fay,  13  App.  D.  C.  237. 

Or  wlien  the  bill  cannot  be  sustained  on  any  ground  set  out  therein. 
Sanche  v.  Electrolibration  Co.  22  Wash.  L.  Rep.  769. 

But  the  defect  must  be  clear.    Bennett  v.  Finnegan  (N.  J.  Eq.)  33  Atl.  401. 

An  allegation  in  a  petition  in  equity,  that  plaintiff  is  informed  and  believes 
specified  facts,  is  insufficient  under  Mo.  Rev.  Stat.  1889,  S  2039,  requir- 
ing a  plain  and  concise  statement  of  the  fa(;ts  constituting  the  cause  of 
action.     2s'ichols  d  8.  Co,  v.  Hubert,  160  Mo.  620,  61  S.  W.  1031. 

A  general  demurrer  to  a  complaint  which  sets  forth  a  cause  of  action  is 
properly  overruled.  Central  R.  Co.  v.  Plunkett,  102  Ga.  677,  27  S.  E. 
C82;  York  Draper  Mercantile  Co,  v.  Hutchinson,  2  Kan.  App.  47,  43 
Pac.  315;  Kemper  v.  Lord,  6  Kan.  App.  64,  49  Pac.  638. 

Til  is  is  true  where  any  cause  of  action  is  set  forth,  even  though  the  facts 
may  not  be  sufiicient  to  sustain  the  particular  cause  of  action  upon 
which  the  complaint  may  seem  to  be  based.  Ladson  v.  Mostotcitz,  4o 
S.  C.  388,  23  S.  E.  49  (Citing  New  Home  Sewing  Mach.  Co,  v.  Wray, 
28  S.  C.  86,  6  S.  E.  603;  Burr  v.  Brantley,  40  S.  C.  640,  19  S.  E.  199). 

And  for  the  purpose  of  a  demurrer,  it  is  immaterial  whether  a  complaint 
is  founded  upon  the  abduction  or  seduction  of  plaintiff's  daughter, 
when  it  states  a  good  cause  of  action  upon  both.  Kreag  r,  Anthvs,  2 
Ind.  App.  482,  28  N.  E.  773. 

A  complaint  will  be  held  insufficient  where  the  words  used  therein  wholly 
fail  to  state  a  material  fact  essential  to  a  recovery.  Morris  ▼.  Ellis, 
16  Ind.  App.  679,  46  N.  E.  41. 

Every  fact  the  proof  of  which  is  essential  to  plaintiff's  recovery  must  be 
stated  in  the  petition;  otherwise,  it  will  be  fatally  defective.  Story  v. 
American  Cent.  Ins.  Co.  61  Mo.  App.  534. 

A  complaint,  in  order  to  state  a  cause  of  action,  must  show  some  primary 
right  possessed  by  the  plaintiff,  and  some  corresponding  duty  resting 
upon  the  defendant,  and  the -invasion  of  such  right  and  the  violation  of 
such  duty  by  some  wrongful  act  or  omis-sion  of  the  defendant.  B«r> 
minglmm  v.  Chcetham,  19  Wash.  657,  54  Pac.  37. 

A  defective  statement  of  a  cause  of  action  is  good  as  against  a 
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demurrer,  if  it  is  amendable.     Erie  Teleg.  d  Teleph.  Co.  ▼.  Qrimes,  82 
Tex.  89,  17  S.  W.  831. 

Krrors  in  a  complaint  which  states,  but  defectively,  all  the  facts  essential 
to  a  recovery,  cannot  be  reached  by  a  general  demurrer  to  its  suffi- 
ciency. Bituminoua  lAme  Rock  Paving  d  Improv.  Co.  v.  Fulton  (Cal.) 
33  Pac.  1117. 

Where  several  amendments  were  allowed  during  the  pendancy  of  the  suit, 
if  the  declaration,  as  ultimately  framed,  sets  fortli  a  cause  of  action,  a 
demurrer  thereto  should  not  be  sustained,  although  the  cause  of  actioD 
may  not  have  been  complete  until  all  the  amendments  were  made  and 
allowed.     Verdery  v.  Barrett,  89  Ga.  349,  15  S.  £.  476. 

A  demurrer  on  the  ground  that  the  petition  does  not  state  facts  sufficient 
to  constitute  a  cause  of  action  will  be  overruled  where,  in  any  part, 
facts  showing  a  cause  of  action  are  stated.  Weed  v.  United  States,  65 
Fed.  399. 

A  special  demurrer  on  the  ground  of  misjoinder  of  parties  defendant,  of  the 
improper  union  of  several  causes  of  action,  and  of  the  uncertainty  and 
ambiguity  of  the  complaint,  directed  in  terms  to  the  whole  complaint, 
is  properly  overruled  where  a  part  of  the  pleading  sets  forth  a  cause  of 
action  good  as  against  the  special  demurrer.  J  ones  v.  Iverson,  131 
Gal.  101,  63  Pac.  135. 

A  demurrer  to  an  entire  petition,  alleging  several  grounds  of  illegality  in 
an  alleged  assessment  of  real  estate,  is  properly  overruled  if  any  one 
ground  is  sufficient  in  itself  to  annul  the  assessment.  Tampa  v.  Mngge, 
40  Fla.  326,  24  So.  489. 

Where  a  declaration  contains  a  good  statement  of  a  valid  cause  of  action, 
although  it  may  contain  other  matters  open  to  special  demurrer,  it  will 
not  be  obnoxious  to  general  demurrer.  Chicago  v.  Wolf,  86  III.  App. 
286. 

A  general  demurrer  to  a  petition  is  bad  if  the  entire  petition,  taken  as  a 
whole,  states  a  cause  of  action,  although  a  particular  count  thereof 
would  be  obnoxious  to  a  special  demurrer.  Weber  v.  Dillon,  7  Okla. 
568,  54  Pac.  894. 

*A  complaint  which  shows  that  plaintiff  is  entitled  to  some  relief  is  not 
demurrable.  Hulman  v.  Todd,  96  Cal.  228,  31  Pac.  39;  Korrady  v. 
Lake  Shore  d  M.  flf.  R.  Co.  131  Ind.  261,  29  N.  E.  1069;  Taylor  v. 
Hearn,  131  Ind.  537,  31  N.  E.  201;  Aldrich  v.  Boice,  66  Kan.  170,  42 
Pac.  695;  Hazelden  ▼.  Thompson,  21  Ky.  L.  Rep.  303,  51  S.  W.  1129; 
Magee  v.  Fraeer,  20  Ky.  L.  Rep.  1467,  49  S.  VV.  452;  Qeorge  v.  Edney, 
36  Neb.  604,  64  N.  W.  986;  Strong  v.  Weir,  47  N.  C.  307,  25  S.  E.  157 ; 
Uoore  v.  Spurrier,  65  S.  C.  292,  33  S.  E.  352;  Miller  v.  Hare,  43  W. 
Va.  647,  39  L.  R.  A.  491,  28  S.  E.  722;  Drefahl  v.  Conncll,  85  Wis.  109, 
65  X.  W.  160. 

Although  it  does  not  show  that  he  is  entitled  to  the  relief  demanded.  Kor- 
rady V.  Lake  Shore  d  M.  8.  R.  Co.  131  Ind.  261,  29  X.  E.  1069;  Harper 
▼.  Kemble,  66  Mo.  App.  614;  Conner  v.  Ashley,  49  S.  C.  478,  27  S.  E. 
473;  United  States  Sav.  Fund  d  Invest.  Co.  v.  Harris,  142  Ind.  226, 
40  N.  E.  1072,  4-1  N.  E.  451. 
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No  matter  what  the  form  of  the  action  or  the  prayer  of  the  complaint  may 
be,  if  the  facta  alleged  show  that  the  plaintiff  is  entitled  to  any  sub- 
stantial relief,  the  complaint  is  good  as  against  a  general  demurrer. 
Kenaston  v.  Lorig,  81  Minn.  454,  84  N.  VV.  323  (Citing  Leuihold  v. 
Young,  32  Minn.  122,  19  N.  W.  652;  Alworth  v,  Seymour,  42  Minr.. 
626,  44  N.  W.  1030;  Bay  View  Land  Co.  v.  Myers,  62  Minn.  269,  64 
N.  W.  816). 

If  any  of  the  counterclaims  stated  in  a  complaint  of  intervention  are  suffi- 
cient, a  demurrer  for  insufficiency  to  the  whole  complaint  should  be 
overruled.     A.  E.  Johnson  Co,  v.  White,  78  Minn.  48,  80  N.  W.  838. 

Demurrers  to  a  petition  of  intervention  in  a  suit  in  which  a  receiver  ha» 
been  appointed  should  not  be  sustained  where  the  petitioner  is  entitled 
to  a  partial  recovery  on  the  case  made  by  the  petition.  Savannah,  F. 
d  W.  R,  Co.  V.  Jacksonville,  T.  d  K,  W.  B.  Co.  24  C.  C.  A.  437,  62 
U.  S.  App.  51,  79  Fed.  35. 

But  a  demurrer  to  a  complaint  upon  the  ground  that  it  does  not  state  fact^ 
sufficient  to  constitute  a  cause  of  action  will  be  sustained  if  the  facts 
stated  do  not  entitle  the  plaintiff  to  the  relief  specifically  demandetl, 
even  though  they  would  have  entitled  him  to  some  other  or  different 
relief  had  he  demanded  it.  Vogt  Mfg.  d  Coach  Lace  Co.  t.  Oettinger, 
88  Hun,  83,  34  N.  Y.  Supp.  729. 

See  also  cases  under  SI  31-37,  59-61,  tnfra. 

SI.  Informal  pleading. 

Under  the  new  procedure,  a  demurrer  to  a  complaint  for  insuffi- 
ciency can  only  be  sustained  when  it  appears  that,  admitting  all  the 
facts  alleged,  it  presents  no  cause  of  action  whatever.^  It  is  not 
sufficient  lo  sustain  a  demurrer  that  the  facts  are  imperfectly  or  in- 
formally averred,^  or  that  the  pleading  lacks  definiteness  and  pre- 
cision,^ or  that  the  material  facts  are  only  argumentatively  averred.* 
The  complaint,  on  demurrer,  is  deemed  to  allege  what  can  be  implied 
from  the  allegations  therein,  by  reasonable  and  fair  intendment;* 
and  facts  impliedly  averred  are  traversable  in  the  same  manner  as 
though  directly  averred. 

A  general  demurrer  to  a  petition  which  impliedly  states  a  cause  of 
action  should  be  overruled.® 

An  objection  to  the  sufficiency  of  the  complaint  on  the  ground  that 
the  essential  facts  appear  only  as  conclusions  of  law  cannot  be  reached 
on  general  demurrer.^ 

^  See  cases  under  preceding  section. 

*}faiional  Bank  of  Commerce  v.  Bank  of  Neto  York,  17  Misc.  691,  41 
N.  Y.  Supp.  471;  Gray  v.  Fuller,  17  App.  Div.  29,  44  N.  Y.  Supp.  883; 
Turner  ▼.  Clark,  18  Tex,  Civ.  App.  606,  46  S.  W.  381;  Trump  ▼.  Tufc- 
v?ater  Coal  d  Coke  Co.  46  W.  Va,  238,  32  S.  E.  1035. 
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Mere  informal ities  in  a  complaint  are  not  obnoxious  to  a  general  demur- 
rer.    Carpenter  ▼.  Smith,  20  Colo.  39,  36  Pac.  789. 

A  complaint  is  not  demurrable  for  insufficiency  if  it  actually  contains  ele- 
ments of  a  cause  of  action,  however  inartificially  they  may  be  stated. 
It  is  the  duty  of  the  court  to  analyze  the  facts  disclosed,  and,  if  the 
whole  or  any  part  of  them  can  be  resolved  into  a  cause  of  action,  the 
demurrer  should  be  overruled.  People  v.  yew  York,  28  Barb.  240; 
Simpson  v.  Prather,  5  Or.  86. 

A  complaint  alleging  that,  in  compromise  of  an  unliquidated  claim  for 
services  rendered  by  plaintiff,  the  defendant  promised  to  pay  a  speci- 
fied sum,  is  sufficient  in  substance  although  drawn  in  violation  of  estab- 
lished rules  of  pleading.  United  States  Nat.  Bank  t.  Homestead  Banky 
46  N.  Y.  S.  R.  173,  18  N.  Y.  Supp.  758. 

And  an  answer  alleging  facts  sufficient  to  defeat  the  plaintiff's  right  of 
recovery  is  not  demurrable,  however  unskilfully  the  material  facts  may 
be  arranged  with  reference  to  each  other  or  to  the  immaterial  facts. 
Sterling  Wrench  Co.  v.  Amstutz,  50  Ohio  St.  484,  34  N.  E.  794. 

A  general  demurrer  to  a  bill  in  equity  will  be  overruled  if  a  case  for  equi- 
table relief  is  set  out,  however  imperfectly.  Robitison  v.  Kunkleman, 
117  Mich.  193,  76  N.  W.  451. 

A  suitor  will  not  be  turned  out  of  a  court  of  equity  because  the  facts  are 
defectively  stated  in  his  bill,  if  they  present  a  case  for  equitable  relief. 
Condon  v.  Knoxville,  C.  G.  <£  L.  R.  Co.  (Tenn.  Ch.  App.)  35  S.  W.  781. 

An  equity  plea4ling  need  not  use  a  set  form  of  words  when  it  states  the 
facts  necessary  for  the  relief  sought,  with  such  proper  prayer  as  may  be 
required.  State  use  of  Morristoun  CoOp.  Stove  Co.  v.  McFarland 
(Tenn.  Ch.  App.)  35  S.  W.  1007. 

•A  complaint  is  not  subject  to  a  general  demurrer,  although  it  lacks  deft- 
niteness  or  precision.  Union  Street  R.  Co.  v.  Stone,  54  Kan.  83,  37 
Pac.  1012;  MiUiken  v.  Western  U.  Teleg.  Co.  110  N.  Y.  403,  1  L.  R.  A. 
281,  18  N.  K  251 ;  National  Bank  of  Commerce  v.  Bank  of  New  York, 
17  Misc.  091,  41  N.  Y.  Supp.  471;  Gray  v.  Fuller,  17  App.  Div.  29,  44 
N.  Y.  Supp.  883;  King  v.  Bierschenk,  32  App.  Div.  626,  52  N.  Y.  Supp. 
498. 

A  pleading,  not  as  precise  and  accurate  as  it  might  be,  but  which  suffi- 
ciently charges  a  failure  of  defendant  to  exercise  proper  care  to  prevent 
an  injury  to  plaintiff,  is  sufficient  as  against  a  general  demurrer,  al- 
though it  might  not  be  against  a  special  exception.  '  Vielma  v.  Inter- 
national d  G.  N.  R.  Co.  (Tex.  av.  App.)  31  S.  W.  212. 

In  actions  before  justices  of  the  peace,  a  statement  is  sufficient  if  it  advise 
the  defendant  of  what  he  is  sued  for,  and  is  so  definite  as  to  bar  another 
action  for  the  same  matter.  Lemon  v.  Lloyd,  46  Mo.  App.  452;  Bauer 
▼.  Bamett,  46  Mo.  App.  654. 

Under  Va.  Code,  $  3272,  providing  that,  on  demurrer,  the  court  shall  not 
regard  any  defect  in  the  declaration,  unless  there  be  omitted  something 
so  essential  to  the  action  that  judgment  according  to  law  and  tlie  very 
right  of  the  cause  cannot  be  given,  a  declaration  against  a  railway  com- 
pany for  injuries  to  a  licensee  on  a  depot  platform  is  not  demurrable 
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on  the  ground  that  it  is  obscure,  uncertain,  and  prolix.     Norfolk  d  W. 
H.  Co,  V.  Wood,  00  Va,  156,  37  S.  E.  846. 

But  in  Indiana,  a  demurrer  is  properly  sustained  to  a  paragraph  of  an 
answer,  which  is  so  indefinite  and  defective  in  its  allegation  of  fact  as 
to  be  clearly  bad,  even  though  the  defense  attempted  to  be  pleaded 
would  be  good  if  properly  pleaded.  Alabin  y.  Webster,  129  Ind.  430,  2b 
N.  E.  833, 

And  a  complaint  so  uncertain  in  its  allegations  that  the  ultimate  factA 
constituting  the  cause  of  action  cannot  be  ascertained  is  demurrable. 
Giroux  Amalgamator  Co.  v.  White,  21  Or.  435,  28  Pac  390. 

A  complaint  alleging  that  defendant  by  his  note  promised  to  pay  to  tlie 
order  of  a  certain  person  a  stated  sum,  with  interest,  ninety  days  after 
date,  that  it  was,  by  indorsement,  transferred  to  plaintiff,  and  that 
defendant  has  not  paid  the  sum  or  any  part  thereof,  although  inartistic- 
ally  drawn,  is  not  bad  for  ambiguity  or  uncertainty.  Pilster  t.  High- 
ton   (Cal.)  31  Pac.  580. 

A  complaint  alleging  that  defendant  acknowledged  the  receipt  of  a  stated 
sum  from  plaintiff,  out  of  which  he  agreed  to  pay  certain  taxes  and 
rent,  and  repay  the  remainder  to  plaintiff  within  a  certain  time;  and 
that  he  paid  only  a  stated  sum  of  taxes  and  returned  to  plaintiff  only 
another  sum  stated ;  and  that  there  is  due  to  plaintiff  a  certain  amount. 
— is  not  fatally  bad,  on  demurrer,  as  being  ambiguous,  unintelligible, 
and  uncertain.     Musser  v.  Meears,  8  Utah,  3G7,  31  Pac.  985. 

A  demurrer  to  a  complaint  for  ambiguity  will  be  overruled  where  each 
cause  of  action  is  easy  of  comprehension  and  reasonably  free  from 
doubt.  Holladay  Coal  Co,  v.  Kirker,  20  Utah,  102,  57  Pac.  882  (Citing 
Salmon  v.  Wilson,  41  Cal.  595). 

The  rules  of  pleading  require  reasonable  certainty  in  the  statement  of  es- 
sential facts,  to  the  end  that  the  adverse  party  be  informed  of  what  be 
is  called  upon  to  meet  at  the  trial ;  and  they  should  therefore  be  as  pre- 
cise and  definite  as  the  nature  of  the  case  will  reasonably  permit.  Lee 
V.  Reliance  Mills  Co.  21  R.  I.  322,  43  Atl.  536. 

*A  complaint  is  not  demurrable  because  material  facts  are  argumenta- 
tively  averred.  McFadden  v.  Schroeder,  4  Ind.  App.  305,  29  N.  E.  491, 
30  N.  E.  711;  Brower  v.  Ream,  15  Ind.  App.  51,  42  N.  E.  824;  Pender 
V.  Mallett,  123  N.  C.  57,  31  S.  E.  351;  Milliken  v.  Western  U.  Teleg.  Co. 
110  N.  Y.  403,  1  L.  R.  A.  281,  18  N.  E.  251;  National  Bank  of  Com- 
merce V.  Bank  of  New  York,  17  Misc.  691,  41  N.  Y.  Supp.  471;  Gray  v. 
Fuller,  17  App.  Div.  29,  44  N.  Y.  Supp.  883. 

The  remedy  for  argumentativeness  in  a  petition  is  by  motion,  and  not  br 
demurrer.     Missouri  P.  R.  Co.  v.  Hemingway  (Neb.)  88  N.  W.  673. 

A  demurrer  for  argumentativeness  must  be  special,  and  point  out  wherein 
the  argumentativenesis  exists.  Willey  v.  Carpenter,  64  Vt.  212,  15  L.  R. 
A.  853,  23  Atl.  630. 

A  plea  alleging  that  an  agreement  alleged  in  a  declaration  to  have  been  for 
the  benefit  of  third  persons  was  one  of  indemnity  merely,  as  between 
the  parties  thereto,  is  bad  upon  deni'^rrer  as  ar^^unientative.  C'jhh  v. 
Heron,  180  111.  49,  54  N.  £.  189. 
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A  complaint  will  be  deemed  sufficient  whenever  the  requisite  allegations 
can  be  fairly  gathered  from  all  the  averments,  although  they  are  st^ited 
argumentatively.  Frank  v.  Forgotston,  30  Misc.  816,  61  N.  Y.  Supp. 
1118;  Missouri  P,  R.  Co,  v.  Bemingtcay  (Neb.)  88  N.  W.  673. 

•Marie  v.  Garrison,  83  N.  Y.  14  (Citing  Haight  v.  Holley,  3  Wend.  258; 
Prindle  v.  Caruthers,  15  N.  Y.  425)  ;  Bage  v.  Culver,  147  N.  Y.  241,  41 
X.  E.  513  (Citing  Zahriskie  v.  Smith,  13  N.  Y.  330,  64  Am.  Dec.  551; 
Sanders  v.  Souiier,  126  N.  Y.  193,  27  N.  E.  203)  ;  Wetmore  v.  Porter, 
92  N.  Y.  76;  National  Bank  of  Commerce  v.  Bojik  of  Sew  York,  17 
Misc.  691,  41  N.  Y.  Supp.  471;  Gray  v.  Fuller,  17  App.  Biv.  29,  44 
N.  Y.  Supp.  883  (Citing  Lorillard  v.  Clyde,  86  N.  Y.  384;  Felts  v, 
Martin,  20  App.  Div.  60,  48  N.  Y.  Supp.  741;  Morse  v.  Gihnan,  16 
Wis.  604). 

In  Meyer  v.  Staten  Island  R.  Co.  7  N.  Y.  S.  R.  245,  the  court  says:  "In 
considering  the  propriety  of  the  demurrer  hei-ein,  therefore,  the  duty  is 
imposed  of  marshaling  all  the  facts  to  be  gathered,  whether  definitely 
or  indefinitely  or  argumentatively  stated,  or  impliedly  averred,  or  ap- 
parent from  reasonable  and  fair  intendment.  The  rule  springs  from  a 
broad  spirit  of  justice,  which  must  not  permit  a  meritorious  cause  to 
be  affected  by  reason  of  the  pleader's  obscure  or  infelicitous  methods, 
or  inability  to  spread  out  the  facts  clearly.  Obscurity  of  statement  is 
no  longer  permitted  to  defeat  a  remedy,  if  one  exists,  however  it  may 
enlarge  the  labors  of  the  tribunal." 

*  Sa.ita  Barbara  v.  Eldred,  108  Cal.  204,  41  Pac.  410;  State  ea  rel.  Burris 
V.  Edmundson,  71  Mo.  App.  172;  Fads  v.  Gains,  58  Mo.  App.  586. 

A  pleading  is  not  demurrable  for  insufficiency  in  substance,  when,  from  its 
averments,  a  cause  of  action  may  be  inferred.  Delano  v.  Rice,  21  Misc. 
714,  48  N.  Y.  Supp.  130. 

A  demurrer  to  a  petition  by  an  intervener  seeking  payment  of  the  contract 
claim  pari  passu  with  bonds  secured  by  a  mortgage  should  be  overruled 
where  an  inference  which  may  be  drawn  from  the  facts  admitted 
thereby  would  make  a  prima  facie  case,  although  a  different  inference 
might  also  be  drawn.  Smith  v.  Glasgow  Investment  Co.  2  C.  C.  A. 
432,  42  U.  S.  App.  105,  74  Fed.  332. 

Allegations  must,  as  a  general  proposition,  be  stronger  than  merely  to 
suggest  an  inference;  they  must  be  so  strong  as  to  enforce  the  inference 
which  is  necessary.  Erwin  v.  Central  U.  Teleph.  Co.  148  Ind.  365,  46 
N.  E.  667,  47  N.  E.  663. 

^  Santa  Barbara  v.  Eldred,  108  Cal.  294,  41  Pac.  410;  Union  Street  R.  Co. 
V.  Stone,  54  Kan.  83,  37  Pac.  1012. 

A  motion,  and  not  a  demurrer,  is  the  proper  mode  to  raise  the  question  of 
the  insufficiency  of  a  complaint,  material  allegations  in  which  are  coii- 
clusioDs  of  law.     Harris  v.  Halverson,  23  Wash.  779,  63  Pac.  549. 

That  an  allegation  in  a  complaint  is  a  conclusion  of  law  cannot  be  urged 
on  the  ground  that  the  complaint  does  not  state  facts  sufficient  to  con- 
stitute a  cause  of  action.  Livingston  v.  Lovgren,  27  Wash.  102,  67 
Pac.  599. 
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32.  Statutory  change  of  burden  of  proof. 

A  remedial  or  curative  statute,  shifting  the  burden  of  proof  from 
the  plaintiff  to  defendant, — in  this  case  as  to  tax  titles, — does  not  re- 
lieve the  plaintiff  from  the  necessity  of  alleging  so  much  in  his  com- 
plaint or  petition  as  is  necessary  to  show  that  the  right  is  in  him.* 

*  Maguiar  v.  Henry,  84  Ky.  1. 

33.  Penal  actions. 

A  demurrer  in  a  qui  tarn  action  for  a  statute  penalty  for  an  offense 
not  made  criminal  is  to  be  determined  on  the  principles  applicable  to 
civil,  not  criminal,  actions.^ 

*Fish  V.  Manning,  31  Fed.  340  (patent  law;  Citing  Boyd  v.  United  Sfate.^, 
116  U.  S.  634,  29  L.  ed.  752,  6  Sup.  Ct.  Rep.  524,  as  holding  otherwise 
of  a  criminal  olTense). 

Ab  to  what  is  a  civil  case  as  distinguished  from  a  criminal  one,  see  note  to 
People  V.  Driggs,  23  Abb.  N.  C.  115. 

Sufficiency  of  pleadings  in  penal  actions. 

A  complaint  to  recover  treble  damages  against  an  officer  need  not  state 
that  the  action  is  brought  to  recover  the  penalty  specified  in  the  statute, 
where  it  states  the  facts  constituting  the  cause  of  action.  Madera  t. 
HoldrcgCy  4  Colo.  App.  126,  35  Pac.  52. 

But  a  complaint  for  the  penalty  imposed  for  the  neglect  of  a  discretionary 
statutory  duty  must  show  negligent  failure  or  wilful  refusal  to  exer- 
cise such  authority.     Bray  v.  Barnard,  109  N.  C.  44,  13  S.  E.  729. 

A  declaration  to  recover  against  a  railway  company  the  statutory  penalty 
for  failure  to  give  the  required  signals  at  a  crossing  must  show  the 
time  of  day,  direction  in  which  the  titiin  was  running,  and  whether  it 
was  a  freight  or  passenger  train.  Ohio  <&  M.  R.  Oo.  v.  People  ear  rel. 
Van  Oilder,  149  111.  663,  36  N.  E.  989. 

But  a  petition  for  a  statutory  penalty  for  refusing  to  furnish  double- 
decked  cars  need  not  aver  that  the  point  of  destination  was  a  station 
on  defendant's  road,  where  it  alleges  that  defendant  was  conducting  a 
general  passenger  and  freight  business  between  the  point  of  shipment 
and  that  point.  Emerson  v.  St,  Louis  d  H.  R.  Co.  Ill  Mo.  161,  19 
S.  W.  1113. 

In  an  action  to  recover  a  penalty  for  failure  to  correctly  transmit  a  tele- 
gram, the  complaint  need  not  state  the  lang^uage  of  the  telegram,  or 
point  out  the  mistake,  if  the  date  upon  which  it  was  sent  is  given  and 
it  does  not  appear  that  any  other  telegram  was  sent  by  the  same  person 
on  that  date.     Lee  v.  Western  U,  Teleg.  Co.  51  Mo.  App.  375. 

But  the  complaint  must,  under  the  Missouri  statute,  allege  delivery  of  the 
dispatch  at  the  office  of  the  company.     An  allegation  of  delivery  to  the 
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operator  is  insufficient.     Wood  ▼.  Western  U.  Teleg.  Co.  50  Mo.  App. 
236. 

The  averment  in  a  deelaration  to  recover  from  a  telegraph  company  a  pen- 
alty lor  failure  to  substitute,  on  notice,  straight  for  crooked  poles  in  a 
village,  thai  the  defendant  did  not  substitute  straight  poles  for  crooked 
enes,  is  not  a  sufficient  averment  that  the  crooked  poles  were  poles  upon 
which  wires  were  strung  in  the  village,  to  which  the  duty  is  restricted 
by  the  statute.  Eardwick  v.  Vermont  Teleph.  d  Teleg.  Co.  70  Vt.  180, 
40  Atl.  169. 

In  such  a  case  the  declaration  should  set  forth  with  particularity  the  facts 
upon  which  the  plaintiff  relies  to  constitute  the  offense,  since  the  stat- 
ute does  not  prescribe  the  form  of  action.     Ibid. 

A  declaration  in  an  action  against  a  telegraph  and  telephone  company  to 
recover  a  forfeiture  for  failure  to  keep  its  poles  painted,  and  to  substi- 
tute straight  poles  for  crooked  ones,  must  set  forth  the  cause  of  action 
according  to  the  legal  meaning;  and  it  is  not  sufficient  that  it  follow 
the  exact  terms  of  the  statute.     Ibid. 

A  declaration  by  a  telegraph  company  in  an  action  to  recover  the  statutory 
penalty  for  interfering  with  a  telegraph  line  need  not  show  that  it 
has  not  violated  an  amendatory  statute  providing  that  trees  shall  not 
be  cut  or  injured;  nor  need  it  show  that  its  line  is  not  such  a  line  as  is 
provided  for  in  other  sections  of  the  same  chapter;  but  it  is  sufficient 
that  it  show  that  its  line  is  one  of  those  within  the  section.  WesterA 
U.  Teleg.  Co.  v.  Bullard,  65  Vt.  634,  27  Atl.  322. 

A  general  demurrer  will  not  lie  to  a  complaint  in  a  suit  against  an  insur- 
ance company  for  a  penalty  and  forfeiture  under  the  Arkansas  "annu- 
ity trust  law,"  which  charges  the  offense  substantially  in  the  language 
of  the  act,  although  the  cause  of  action  is  defectively  stated  for  failure 
to  allege  that  the  pool  or  combination  was  for  the  purpose,  or  had  the 
effect,  of  influencing  the  company's  business  in  the  state.  State  v. 
^tna  F.  Ina.  Co.  66  Ark.  480,  51  S.  W.  638  (Citing  Edenton  v.  Cape- 
hearty  71  N.  C.  156;  Morse  v.  Gilman,  16  Wis.  504;  Demartin  v.  Albert, 
68  Cal.  277,  0  Pac.  157,  Distinguishing  Collier  v.  Davis,  94  Ala.  456, 
10  So.  8G). 

The  declaration  in  an  action  to  recover  a  penalty  against  an  insurance 
company  for  making  a  discrimination  between  insurants  of  the  same 
class  must  bring  the  case  clearly  within  the  prohibition  of  the  statute. 
People  V.  Mutual  L.  Ins.  Co.  72  111.  App.  569. 

A  declaration  to  recover  the  penalty  imposed  by  the  contract  labor  law 
roust  particularly  allege  a  contract  between  the  defendant  and  the  la- 
borer alleged  to  have  been  imported,  setting  forth  categorically  in  what 
such  contract  consisted,  and  must  aver  distinctly  that  labor  was  per- 
formed under  the  contract,  as  well  as  distinctly  state  the  acts  by  which 
the  defendant  assisted  and  encouraged  the  laborer  to  immigrate. 
United  States  v.  River  Spinning  Co.  70  Fed.  978 ;  United  States  r.  Oay, 
80  Fed.  254. 

It  is  not  essential  in  a  complaint  to  recover  a  penalty  for  the  sale  of  adul- 
terated milk,  in  violation  of  R.  I.  Gen.  Laws,  chap.  147,  S  6,  to  aver  the 
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kind  of  analysis  used  in  determining  the  elements  in  the  sample  of  milk 
complained  of.     State  ex  rel.  Barker  v.  Luther,  20  R.  L  472,  40  All.  9. 

Nor  need  it  negative  that  the  package  containing  the  milk  bore  the  words 
"skimmed  milk/'  as  contemplated  by  f  7,  permitting  the  sale  of  adul- 
terated milk,  if  80  labeled,  as  §  7  creates  an  implied  exception  to  S  G, 
and  is  not  referred  to  in  that  section,  and  consequently  forms  no  part 
of  the  definition  of  the  ofTense  of  selling  adulterated  milk,  created  by 
§  6.     Ihid. 

But  the  complaint  may  charge  in  a  single  count  the  sale  of  adulterated 
milk  and  the  having  possession  of  such  milk  with  the  intent  to  sell,  as 
they  are  cognate  offenses;  and  R.  I.  Gen.  Laws,  chap.  282,  i  1,  provid- 
ing that  one  who  sells  adulterated  provisions,  whether  for  meat  or 
drink,  without  making  such  adulteration  known  to  the  buyer,  shall  be 
imprisoned  or  fined,  does  not  apply  to  the  sale  of  adulterated  milk. 
Ibid, 

A  complaint  in  an  action  against  a  boarding-house  keeper  to  recover  &  pen- 
alty for  using  and  serving  as  food  an  oleaginous  substance  not  pro- 
duced or  made  exclusively  from  unadulterated  milk  or  cream,  and  not 
the  product  of  the  dairy,  but  an  article  or  substance  colored  in  imita- 
tion of  natural  butter,  in  violation  of  N.  Y.  Laws  1893,  chap.  388, 
art.  2,  is  demurrable  for  failure  to  allege  that  the  article  was  manu- 
factured from  animal  fats  or  animal  or  vegetable  oil  not  produced  from 
unadulterated  milk  or  cream,  or  to  aver  an  intent  to  sell  the  substance 
as  genuine  butter,  as  provided  by  §§  26  and  27  of  that  act.  People  v. 
Laning,  40  App,  Div.  227,  57  N.  Y,  Supp.  1057. 

A  count  in  a  declaration  for  the  recovery  of  the  penalty  prescribed  by 
Mass.  Pub.  Stat,  cliap.  100,  §  24,  for  selling  or  giving  intoxicating 
liquor  to  a  minor,  is  not  bad  because  it  concludes  with  the  allegation 
that  the  "defendant  owes  the  plaintiff"  the  penalty.  Earner  v.  El- 
dridge,  171  Mass.  250,  50  N.  E.  611. 

A  petition  to  rcc/^ver  the  penalty  imposed  by  Ohio  act  Febniary  9,  1803, 
for  the  failure  of  the  owner  or  operator  of  a  ga.«  or  oil  well,  before 
abandoning  it  or  drawing  the  casing  therefrom,  to  fill  it  so  as  to  pre- 
vent water  from  penetrating  to  the  producing  rock,  and  also  the  escape 
of  gas  and  oil,  need  not  aver  that  the  casing  has  been  drawn  from  the 
well.  State  ex  rel.  Gordon  v.  Oak  Harbor  Gas  Co,  63  Ohio  St.  347,  41 
N.  E.  584. 

A  declaration  in  an  action  in  case,  under  R.  I.  Gen.  Laws,  chap.  233,  §  16, 
providing  that  any  person  convicted  of  larceny  shall  be  liable  to  the 
owner  for  twice  the  value  of  the  stolen  propei*ty,  is  bad  where  it  alleges, 
as  in  an  action  for  trespass,  that  defendant,  with  "force  and  arms  and 
against  the  peace,"  unlawfully  took,  retained,  and  converted  to  his  own 
use  plaintiff's  money.     Barker  v.  Almy,  20  R.  L  3G7,  39  Atl.  185. 

34.  Actions  without  precedent. 

A  complaint  is  not  to  be  held  demurrable  merely  because  the  ao* 
tion  appears  to  be  without  precedent^ 
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•  Sec  cases  collected  in  note  to  Mahr  v.  Norwich  F.  Ins.  8oc.  23  Abb.  N.  C. 
447 ;  for  further  illustration,  see  Piper  v.  Hoard,  107  N.  Y.  73,  13  N.  E. 
626,  where  Peckhanii  J.,  sajs:  "If  to  assume  jurisdiction  and  grant 
relief  in  such  a  case  would  be  to  run  counter  to  well-settled  rules  of 
equity,  that  fact  would  be  a  sufficient  answer  to  the  plaintiff's  prayer 
for  judgment  herein.  But  if  the  most  that  can  be  said  is  that  the  case 
is  novel,  and  is  not  brought  plainly  within  the  limits  of  some  adjudged 
case,  we  think  such  fact  not  enough  to  call  for  a  reversal  of  this  judg- 
ment." 

In  lluMovniey  v.  i/orm  d  E.  R.  Co.  42  Hun,  444,  447,  Pratt,  J.,  says: 
"Whatever  may  be  the  technical  relation  of  the  parties,  the  plaintiff 
has  made  out  a  case  entitling  him  to  relief.  It  is  not  fatal  to  his  claim 
that  no  precise  authority  can  be  found  in  this  state  authorizing  such  a 
judgment.  It  was,  under  the  oonmion  law,  the  practice  in  England, 
when  a  suitor  desired  redress  for  a  wrong  for  which  there  was  no  estab- 
lished remedy,  to  apply  to  the  proper  court  to  frame  a  writ  that  would 
give  him  a  just  remedy,  and  that  form  of  action,  known  as  *action  upon 
the  case,*  was  adopted  to  meet  a  large  number  of  such  cases.  Again, 
courts  of  equity  were  established  to  afford  a  remedy  where  the  technical 
rules  of  law  were  insulBcient  to  administer  justice.  The  supreme  court 
of  this  state,  under  the  Constitution,  has  'general  jurisdiction  in  law 
and  equity,'  and  exercises,  under  such  rules  of  practice  as  the  legisla- 
ture has  established,  the  common-law  and  chancery  powers  exercised  in 
this  state  prior  to  the  adoption  of  the  Constitution  of  1846.  The  plain- 
tiff is  properly  before  the  court,  its  jiu4sdiction  is  not  questioned,  and 
no  technical  rule  of  practice  forbids  its  doing  justice  between  the 
parties." 

The  full  jurisdiction  of  equity  is  expressly  preserved  to  the  supreme  court 
of  New  York  by  Code  Civ.  Proc.  §  219. 

35.  Allefr&tions  stating  insufficient  grounds  with  other  and  sufficient 
grounds. 

"Where  the  language  of  a  complaint  suggests  doubt  as  to  which  of 
tv»-o  causes  of  action  was  intended  by  the  pleader,  and  allegations  can 
be  gathered  from  it  which  are  sufficient  to  sustain  one  of  them,  but 
not  siiflBcient  to  sustain  the  other,  the  complaint  will  be  regarded  as 
intending  the  former;  and  allegations  appropriate  only  to  the  latter 
may  be  disregarded  as  surplusage.^ 

A  demurrer  that  the  complaint  does  not  state  facts  sufficient  to 
constitute  a  cause  of  action  will  not  lie  where  a  good  cause  of  action 
is  joined  with  a  cause  of  action  which  is  demurrable.^ 

^Quintard  v.  Nercton,  6  Robt.  72;  Krotcer  v.  Reynolds,  99  N.  Y.  245,  1 
N.  E.  775;  Boyle  v.  Brooklyn,  71  N.  Y.  1,  Reversing  8  Hun,  32. 

It  is  error  to  sustain  a  demurrer  for  insufficiency  urged  to  a  complaint  to 
set  aftide  an  assessment  ns  a  cloud  on  title  for  a  defect  which  does  not 
appear  on  the  record,  but  which  contains  an  allegation  also  of  a  defect 
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which  does  appear  on  the  record,  on  the  ground  that  if  the  lalter 
Allegation  is  true  the  plaintilf  has  no  need  of  relief  in  equity,  since  the 
assessment  is  void  at  law.  Kapallo,  J.,  says:  "But  is  she  bound  to 
repose  wholly  upon  the  second  alleged  ground  of  invalidity?  When  tho 
contest  comes  and  the  lien  is  sought  to  be  enforced,  the  claimant  under 
the  lien  will  be  at  liberty  to  contest  her  objection,  and  she  may  fail  in 
maintaining  it.  In  the  meantime,  her  evidence  to  establish  the  first 
ground  of  defense  may  have  been  lost.  It  is  to  protect  parties  against 
this  danger  that  actions  to  remove  clouds  upon  titles  are  allowed.  I  do 
not  think  that  a  plaintiff  in  such  an  action,  properly  framed,  should  he 
deprived  of  the  remedy  simply  for  the  reason  that  the  complaint  also 
sets  out  an  additional  objection  to  the  validity  of  the  lien  sought  to  be 
annulled,  which,  if  well  founded,  would  appear  in  the  proceedings  to 
enforce  the  lien.  It  may  not  prove  well  founded  in  fact,  and  the  party 
should  not  be  compelled  to  repose  wholly  upon  it.  The  allegation  may 
l)e  treated  as  surplusage." 

Compare  Requa  v.  (higgenheim,  3  Lans.  51,  holding  that  if  plaintiff  so 
frames  his  complaint  as  to  leave  it  uncertain  on  which  of  two  causes  of 
action  he  relies,  and  he  can  have  but  one  recovery,  the  complaint  should 
be  construed  in  the  way  most  favorable  to  defendant. 

*  Carter  v.  Mann  (Idaho)  57  Pac.  314. 

Wliere  one  of  two  distinct  counts  in  a  petition  does  not  disclose  a  cause  of 
action  it  may  be  disregarded  on  exception,  and  the  cause  permitted  to 
go  to  judgment  on  the  remaining  good  count.  Wisner  y.  Rohnert,  46 
La.  Ann.  1234,  15  So.  637. 

A  demurrer  to  an  entire  complaint  must  be  overruled,  although  one  of  the 
causes  of  action  is  demurrable,  and  the  ditTerent  causes  of  action  are 
not  separately  stated  and  numbered,  where  other  causes  of  action  stated 
therein  are  not  demurrable.  Cummings  v.  American  Gear  d  Spring 
Co.  87  Hun,  598,  34  N,  Y.  Supp.  541. 

A  complaint  is  good  as  against  a  demurrer  on  the  ground  that  it  does  not 
state  facts  suIBcient  to  constitute  a  cau&e  of  action,  where  it  contains 
sutiicient  facts  for  that  purpose  in  one  count,  although  it  includes  in 
the  same  count  other  allegations  which  furnish  no  basis  for  relief. 
Sican  V.  Mutual  Reserve  Fund  Life  As3o,  17  Misc.  722,  41  N.  Y.  Supp. 
444. 

A  general  demurrer  to  a  petition  containing  a  good  and  a  defective  eount 
should  be  overruled.  Staples  v.  Llano  County,  9  Tex.  Civ.  App.  20 1, 
28  S.  W.  569. 

Ab  against  a  general  demurrer  or  mere  motion,  a  plea  containing  a  good 
defense  to  the  action  is  not  vitiated  because  it  sets  up  other  aoatterB. 
and  prays  for  relief  which  cannot  be  granted.  King  v.  JohnsoOf  M 
Ga.  665,  21  S.  £.  895. 

36.  Allegations  involving  mistake  as  to  the  law. 

If  a  good  cause  of  action  appears,  allegations  added  apparently  for 
the  purpose  of  making  out  a  case  under  a  mistaken  theory  of  law  afi 
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to  the  plaintiff's  rights  may  be  disregarded  as  surplusage.^  A  de- 
fendant ^ho  denies  sudi  allegations  is  not  tkereby  estopped  from  in- 
sisting on  the  application  of  the  proper  legal  rule.*  Nor  is  the  plain- 
tiff who  made  them  estopped,  imless  they  have  so  affected  the  frame 
and  theory  of  the  action  as  to  mislead  the  defendant,  or  resulted  in 
a  failure  to  prove  the  alleged  cause  of  action  in  its  entire  scope  and 
meaning. 

*  The  designation  in  a  declaration  of  a  written  promise  to  pay,  as  a  prom- 
issory note,  which  is  technically  not  a  promissory  note,  does  not  render 
the  declaration  demurrable.  Judgment  reversed  on  above  grounds. 
Hoops  V.  Atkins,  41  Ga.  109. 

In  a  complaint  which  alleges  an  express  contract  to  keep  in  repair  a  water 
ditch,  neglect  to  do  so,  and  that  plaintiff  had  paid  for  repairs  a  certain 
sum,  which  was  paid  "to  the  defendant's  use,"  and  that  "the  defendant 
promised  to  pay  the  same," — the  latter  allegations  may  be  regarded  as 
surplusage,  and  the  plaintiff  can  recover  damages  for  the  breach  of  the 
contract.  A  good  cause  of  action  is  not  destroyed  by  adding  immate- 
rial matter,  and  a  party  is  not  estopped  or  concluded  by  a  mistaken 
averment  of  law  in  his  pleading.  Orr  Water  Ditch  Co.  v.  Reno  Water 
Co.  19  Nev.  60,  6  Pac  72. 

The  averment  of  an  order  to  return,  not  accepted,  in  an  action  for  breach  of 
warranty,  if  the  right  to  return  did  not  exist  at  law,  is  surplusage 
which  does  not  vitiate  the  complaint.  Murphy  v.  McOratc,  74  Mich. 
318,  41  N.  W.  917. 

Hibtake  in  alleging  maximum  legal  rate  of  charge  allowable  under  a  pub- 
lic act  was  disregarded.     Reynolds  v.  Chicago  d  A.  R.  Co.  85  Mo.  90. 

*A  defendant,  held  to  be  a  trustee  for  the  plaintiff  for  certain  lands,  was 
charged  on  accounting  with  the  rental  value,  as  distinguished  from  the 
actual  receipts.  On  appeal,  it  was  held,  although  the  answer  stated 
that  use  and  occupation  was  worth  a  less  sum  than  that  stated  by 
plaintiff,  it  did  not  estop  defendant  to  deny  that  rental  value  was  the 
measure  of  damages,  and  from  innsting  on  the  proper  rule,  as  the  issue 
on  that  point  tendered  and  accepted  was  immaterial.  Judgment  re- 
versed.    Wilcow  V.  Bates,  45  Wis.  133. 

37.  Immaterial  allegations  not  regarded. 

If  the  pleading  state  facts  constituting  a  cause  of  action  or  defense, 
unnecessary  allegations,  even  though  of  insufficient  evidence,  cannot 
make  the  pleading  bad  on  demurrer.^ 

Defective  allegations  of  matter,  which  may  be  rejected  as  surplus- 
age, do  not  render  a  declaration  demurrable.^ 

*King  v.  Enterprise  Ins.  Co.  45  Ind.  43;  Hoyden  t.  Anderson,  17  Iowa, 
158;  Ward  v.  Ward,  5  Abb.  Pr.  N.  8.  145;  First  Nat.  Bank  v.  Acme 
WhUe  Lead  d  Color  Co.  123  Ala.  344,  26  So.  354;  Wickersham  v.  Orit- 
Abb.  Pl.  Vol.  I. — 13. 
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ienden,  03  Cal.  17,  28  Pac.  788;  Lincoln  University  v.  Richnrdson,  11 
Colo.  App.  151,  52  Pac.  682;  Samples  y.  Camahanf  21  Ind.  App.  55, 
51  N.  E.  425. 

Irrelevant  and  immaterial  allegations  of  a  complaint  in  an  action  for  an 
accounting  and  winding-up  of  a  copartnership,  which  do  not  constitute 
proper  subject-matter  for  an  accounting  between  the  parties,  should  be 
made  the  subject  of  a  motion  to  strike  out,  and  cannot  be  reached  hy 
demurrer.     Bremncr  v.  Leavitt^  109  Cal.  130,  41  Pac.  859. 

Irrelevant  and  immaterial  matter  cannot  be  expui^ted  from  the  petition 
by  a  demurrer,  under  Iowa  Code,  f  3618.  Re  McMurraj^e  Eetaie,  107 
Iowa,  648,  7S  N.  W.  691. 

The  incluHion  of  irrelevant  matter  in  a  bill  is  not  cause  of  demurrer  in 
Pennsylvania.  The  proper  remedy  is  by  motion  to  strike  out.  Jen- 
nings  Bros.  v.  BeaU,  158  Pa.  283,  27  Atl.  948. 

Wholly  inunaterial  allegations  in  a  complaint  nuiy  be  ordered  stricken  out, 
but  are  not  demurrable.     Parker  v.  Burgess,  64  Vt.  442,  24  Atl.  743. 

In  New  York  the  court  does  not  favor  motions  to  strike  out  redundant  or 
irrelevant  allegations  in  a  pleading,  but  the  proper  remedy  is  by  de- 
murrer or  motion  on  the  trial.  Emmo^vs  v.  UcUilUm  Co.  20  Misc.  400, 
45  N.  Y.  Supp.  1026. 

A  complaint  on  town  bonds,  which,  after  alleging  compliance  with  the  con- 
ditions precedent  to  their  issue,  sets  forth  the  town  clerk's  certificate  of 
the  facts,  is  not  demurrable  because  the  clerk's  certificate  insuOiciently 
states  the  facts,  where  the  other  allegations  are  sufficient,  since  the 
certificate  is  mere  surplusage.     Pierce  v.  St,  Anne,  30  Fed.  36. 

An  addition  to  allegations  constituting  a  sufficient  cause  of  action  for 
trespass,  of  a  further  allegation  "contrary  to  the  statute"  (citing  it), 
moy  be  disregarded  on  demurrer.  De  Martin  v.  Albert,  68  Cal.  277,  9 
Pac.  157. 

In  Mariw  v.  Stevens,  10  Colo.  261,  15  Pac.  350,  the  complaint  stated  the 
terms  of  a  lease,  and  then  alleged  "that  defendant  so  leased  and  rented 
said  premises,  and  had  the  right  to  the  possession  thereof  and  to 
the  use  and  enjojrment  of  the  same  at  all  times  during  said  month.*' 
Demurrer  because  it  failed  to  show  whether  the  defendant  used  and 
enjoyed  the  premises,  or  merely  had  the  right  thereto,  overruled.  Rising, 
C,  said:  "The  facts  admitted  by  the  demurrer  are  that  deferdant 
leased  of  the  plaintifl'  certain  realty,  for  a  definite  term,  at  an  agreed 
rent,  and  that  said  rent  is  due  and  unpaid."  The  other  allegations 
constitute  no  part  of  the  facts  upon  which  the  cause  of  action  rests. 

An  allegation  in  a  petition  to  recover  possession  of  land  by  heirs  of  a 
named  owner,  in  addition  to  the  allegations  that  he  has  been  gone  from 
the  state  and  has  not  returned  thereto  for  more  than  seven  successive 
years,  raising  a  presumption  of  death,  that  since  he  left  the  state,  plain- 
tiffs have  never  heard  from  him,  does  not  render  the  petition  defective,, 
as  the  additional  alle^tion  may  be  disregarded  as  surplusage.  Fusom^ 
V.  BotcHn,  17  Ky.  L.  Rep.  128,  30  S.  W.  622. 

A  complaint  to  remove  an  assessment  as  a  cloud  on  title  for  facts  not 
appearing  on  the  record  is  good,  although  it  also  discloses  facts  which 
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do  appear  on  the  record  and  make  the  aMessment  void.      Boyle  ▼. 
Brooklyn,  71  N.  Y.  I,  Reversing  8  Hun,  32. 

A  complaint  which  states  in  ordinary  and  concise  language  the  facts  con- 
stituting a  cause  of  action  under  Dak.  Comp.  Laws,  §  5569,  providing 
that  owners  or  persons  charged  with  the  keeping  of  trespassing  animals 
shall  be  liable  to  pay  compensatory  damages  to  parties  injured  thereby, 
which  may  be  recovered  in  a  civil  action  before  a  court  having  jurisdic- 
tion thereof  by  proceeding  in  all  respects  the  same  as  in  any  other  civil 
action,  is  not  invalidated  by  the  further  statement  that  plaintiff  elects 
to  waive  the  tort,  and  the  setting  forth  of  a  cause  of  action  upon  a 
fictitious  contract  for  the  sale  and  delivery  of  the  property  destroyed, 
with  an  allegation  of  a  promise  on  the  part  of  the  defendant  to  pay 
such  damages;  but  such  additional  allegations  may  be  regarded  as  mere 
surplusage.     Tanderup  v.  Hatuten,  5  8.  D.  164,  58  N.  W.  578. 

*  Curtis  V.  Watson,  64  Vt.  536,  25  Atl.  478;  Preston  v.  8t.  Johnshury  d  L. 
C.  R.  Co.  64  Vt.  280,  25  Atl.  486. 

38.  Vaiions  grounds  for  same  recovery. 

If  the  facts  stated  entitle  plaintiff  to  any  of  the  relief  demanded, 
the  complaint  is  not  demurrable  for  not  indicating  whether  he  relies 
upon  those  facts  in  the  aspect  of  a  tort,  or  a  contract,  or  an  equitably 
right.*  f 

A  complaint  is  bad  where  the  essential  elements  are  alleged  merely 
US  conclusions  of  law,  and  it  cannot  be  ascertained  upon  which  of  sev- 
eral different  phases  of  his  rights  the  plaintiff  relies.^ 

A  complaint  stating  facts  which  might  sustain  a  legal  claim  for  conver- 
sion or  for  money  had  and  received,  or  an  equitable  claim  to  reach  a 
specific  sum  in  defendant's  bands,  is  not  demurrable  because  only  a 
money  judgment  is  demanded  by  way  of  damages.  Allen,  J.,  says: 
*The  fact  that,  after  the  allegation  of  the  facts  relied  upon,  the  plain- 
tiff has  demanded  judgment  for  a  sum  of  money  by  way  of  damages, 
does  not  preclude  the  recovery  of  the  same  amount  upon  the  same  state 
of  facts  by  way  of  equitable  relief.  The  relief  in  the  two  cases  would 
be  precisely  the  same;  the  difference  would  be  formal  and  technical. 
If  every  fact  necessary  to  the  action  is  stated,  the  plaintiff  may,  even 
when  no  answer  is  put  in,  have  any  relief  to  which  the  facts  entitle 
him,  consistent  with  that  demanded  in  the  complaint."  Bradley  v. 
Aldrichy  40  N.  Y.  504,  100  Am.  Dec.  528;  Bale  v.  Omaha  Sat.  Bank, 
40  N.  Y.  620. 

This  is  in  accord  with  the  practice  which  allows  a  plaintiff,  within  reason- 
able limits,  to  develop  several  lines  of  proof,  and  go  to  the  jury  upon 
instructions  respectively  adapted  to  recovery  upon  either  ground.  But 
when  incidental  equitable  relief  is  essential  in  order  to  justify  granting 
legal  relief  asked  for, — as,  for  instance,  reformation  of  a  contract  in 
order  to  recover  on  it, — the  demand  of  relief  is  material. 

A  petition  alleging  in  one  paragraph  a  sale  of  logs  to  defendant  at  a  speci- 
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fled  price  and  failure  to  pay  therefor,  and  in  another  paragraph  a 
version  by  defendant  of  such  logs,  with  an  allegation  that  the  ftate- 
menta  contained  in  one  of  the  paragraphs  is  true,  but  that  plaintiff 
does  not  know  which  is  true,  is  not  authorized  by  Ky.  Code  Prae. 
§  113,  subd.  4,  providing  that  a  party  may  allege  alternatively  the 
existence  of  one  or  another  fact  if  he  state  that  one  of  them  is  true,  but 
he  does  not  know  which  of  them  is  true.  A  party  must  be  presumed  t« 
know  whether  he  ia  entitled  to  recover  on  a  contract  or  upon  tort,  and  he 
is  required  to  set  up  his  cause  of  action  in  definite  form,  and  cannot  be 
allowed  to  prosecute  an  action  based  upon  a  declaration  showing  the 
party  either  indebted  on  contract  or  in  tort,  accompanied  with  the  state- 
ment that  he  does  not  know  which.  Bouthem  Lutnber  Co,  ▼.  TFtrrnkm, 
10  Ky.  L.  Hep.  385,  41  S.  W.  297. 

Bee  also  next  section  and  note. 

'  Downing  v.  Agricultural  Ditch  Co.  20  Colo.  546,  30  Pac  330. 

But  a  declaration  in  an  action  against  a  town  for  personal  injuries  due  te 
a  defective  highway  is  not  demurrable  as  basing  the  claim  for  damages 
upon  two  distinct  and  different  grounds,  because  it  alleges  that  the 
town  "caused"  and  "suffered"  the  highway  to  be  and  remain  out  of 
repair.     Carroll  v.  Allen,  20  R.  I.  144,  37  Atl.  704. 

39.  Alternative  gronnds. 

A  complaint  is  not  necessarily  bad  on  demurrer  because  it  is  not 
dear  which  of  two  states  of  facts  will  be  substantiated  as  the  ground 
of  liability  for  the  same  recovery,  if  suflScient  facts  are  stated  to  show 
that  one  or  the  other  is  tnie.^ 

'  In  an  action  for  money  received,  plaintiff  may  state  the  facts  equitably 
entitling  him  to  recover  back  the  money,  although  they  involve  inocm- 
sistent  alternatives,  if,  on  either  view,  his  claim  is  good;  as,  for  in- 
stance: Because  I  made  and  paid  a  note  for  his  accommodation;  and, 
even  if  ii  should  be  found,  as  he  is  likely  to  claim,  that  the  note  was 
applied  on  a  land  contract,  still  I  insist  that  my  cause  of  action  re- 
mains, and  the  money  is  mine,  and  not  his,  because  I  rescinded  that  con- 
tract, as  I  lawfully  might,  and  so  am  still  entitled  to  recover  for  money 
had  and  received.  Finch,  J.,  said:  "We  can  see  no  impropriety  in 
such  a  mode  of  pleading.  It  states  all  the  facts,  and  states  them  con- 
sistently with  one  cause  of  action,  and  one  right  of  recovery,  whether 
the  facts  out  of  which  it  arose  are  found  to  be  in  accord  with  either  the 
plaintiff's  or  the  defendant's  version  of  them."  Everitt  v.  Conklinf  96 
N.  Y.  046. 

In  Uilliken  v.  Western  V.  Teleg,  Co,  110  N.  Y.  403,  1  L.  R.  A.  281,  18 
N.  E.  251,  Reversing  21  Jones  &  S.  Ill,  a  complaint  is  sustained  against 
demurrer,  on  the  ground  that  the  complaint  stated  a  good  cause  of 
action,  either  upon  the  contract  made  by  defendant  with  plaintiff^ 
Airent  in  France,  or  upon  the  agreement  with  plaintiff  in  New  York. 

^\ii  answer  is  not  demurrable  for  not  stating  whether  facts  are  to  be 
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as  flhovnng  want  of  consideration  or  as  a  recoupment  of  damages,  nor 
for  midstating  the  theory.     Chat  field  v.  Simonsoiif  02  N.  Y.  209. 

A  pleading  is  not  demurrable  because  of  the  insufhciencj  of  one  of  the  two 
alternutive  grounds  upon  which  relief  is  claimed,  where  the  other  is 
good.    Peyman  y.  Bowery  Bank,  14  App.  Div.  432,  43  N.  Y.  Supp.  826. 

Where  it  is  difficult  to  determine  whether  the  liability  of  one  of  two  de- 
fendants is  to  be  considered  as  resting  on  his  relation  with  the  other 
as  agent  or  as  partner,  it  is  not  demurrable  to  allege  that  he  is  either 
the  one  or  the  other,  when  the  liability  would  be  the  same  either  way. 
Floyd  V.  Patterhon,  72  Tex.  202,  10  S.  W.  626. 

A  bill  for  infringement  of  a  trademark  is  not  demurrable  because  it  is 
uncertain  whether  it  complains  of  tiie  use  of  certain  words  by  them- 
selves, or  in  combination  with  other  devices,  where  it  prays  for  an  in- 
junction against  their  use  in  either  manner,  and  shows  a  right  thereto 
in  respect  to  the  latter.  Calif omia  Fig  Syrup  Co,  v.  Improved  Fig 
Syrup  Co.  51  Fed.  290. 

But  a  bill  to  set  aside  a  conveyance  as  in  fraud  of  creditors,  alleging  in  the 
alternative  different  agreements  as  constituting  the  fraud,  is  bad  as  a 
ivhole,  if  either  alternative  is  bad.  Mountain  v.  Whitman,  103  Ala.  630, 
16  So.  15. 

And  a  complaint  setting  forth  in  the  alternative  charges  of  negligence  on 
the  part  of  the  defendant,  resulting  in  damages  to  plaintiff,  is  bad  if 
either  alternative  is  insufficient.  Hunisville  v.  Ewing,  116  Ala.  576,  22 
8o.  984. 

Each  altei-native  statement  of  a  transaction  as  a  separate  ground  of  relief 
must  be  sufficient  to  give  relief,  or  the  whole  bill  will  be  bad.  Allen  ▼. 
Caylor,  120  Ala.  251,  24  So.  512. 

A  demurrer  to  a  pleading  consisting  of  paragraphs  alleging  facts  in  the 
alternative  roust  be  sustained  if  either  paragraph  alleged  in  the  al- 
ternative is  insufficient.  Linck  v.  Louisville  d  N.  R.  Co.  107  Ky.  370, 
54  S.  W.  184. 

In  admiralty,  a  charge  in  the  alternative,  each  branch  of  which  constitutes 
&  defense  which  is  a  complete  ground  of  forfeiture,  is  good.  The  Emilys 
9  Wheat.  381,  6  L.  ed.  616  (libel  charging  in  the  alternative  prepara- 
tion for  slave  trade,  and  causing  to  sail).  The  court  says:  "It  is  said 
that  this  mode  of  alleging  two  separate  and  distinct  offenses  leaves  it 
wholly  uncertain  to  which  of  the  accusations  the  defense  is  to  be  di- 
rected. This  objection,  if  entitled  to  consideration,  would  apply  equally 
to  an  information  laying  each  offense  in  a  separate  count.  This  might, 
undoubtedly,  be  done;  and  yet  no  one  interested  in  the  proceedings  could 
know  to  which  accusation  to  direct  his  defense.  This  kind  of  uncer- 
tainty is  no  objection,  even  to  an  indictment  at  common  law.  Distinct 
offenses  may  be  laid  in  separate  counts,  and  the  accused  may  not  know 
upon  which  he  is  to  be  tried." 

The  English  pleading  rules  and  the  Massachusetts  practice  act  have  each 
expressly  sanctioned,  to  some  extent,  alternative  allegations.  1  Chitty, 
PI.  16th  Am.  ed.  260. 

In  a  note  to  Munn  v.  Cook,  24  Abb.  N.  C.  326,  the  cases  have  been  collected 
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and  discussed  at  length,  and  the  following  conclusions  drawn:  FinL 
A  plaintiff  who  has  several  grounds  for  the  same  recovery  upon  the 
same  transaction  or  subject-matter  may  state  each  as  a  separate  cause 
of  action,  demanding  only  one  recovery  therefor,  unless  one  requires  an 
allegation  absolutely  inconsistent,  as  matter  of  fact,  with  an  allegation 
in  another.  Second.  If  such  inconsistency  be  involved,  then  if  the  in- 
consistency  is  in  respect  to  a  matter  not  presumably  in  his  lowwledge, 
nor  in  his  means  of  knowledge  in  advance  of  the  trial,  and  is  auch  tiiat 
disagreement  of  the  jury  upon  a  special  question  respecting  the  point 
would  not  impair  a  general  verdict  in  his  favor,  he  may  state  the  several 
grounds  in  the  alternative  in  a  single  cause  of  action,  provided  he  does 
not  necessarily  embarraas  the  defense,  nor  leave  the  defendant  unreason- 
ably in  the  dark  as  to  what  questions  of  fact  he  must  be  prepared  to 
try.  Cofitra  in  California.  See  Hagely  v.  Bagely,  68  Cal.  348,  9  Pac 
305. 

But  a  petition  in  an  action  against  two  railroad  companies  for  injury  to 
stock  in  shipment,  alleging  that  the  loss  and  damage  occurred  by  the 
negligence  of  one  or  the  other  or  both  of  such  companies,  and  that  as  to 
which  plaintiff  is  unable  to  say,  but  that  oae  of  the  alternatives  is  true, 
is  not  authorized  by  Ky.  Code  Prac.  f  113,  subd.  4,  providing  that  a 
party  may  allege  alternatively  the  existence  of  one  or  another  ''fact,"  if 
he  states  that  one  of  them  is  true,  and  that  he  does  not  know  which  is 
true.    Brown  v.  Illinois  C.  R.  Co,  100  Ky.  525,  38  S.  W.  862. 

And  averments  in  one  paragraph  that  a  railroad  company  had  either  deliv- 
ered the  goods  to  the  consignees  from  whom  a  recovery  is  sought,  or, 
as  averred  in  another  paragraph,  that  the  company,  in  violation  of 
its  contract,  delivered  the  property  to  some  person  not  authorized  to 
receive  it,  on  which  grounds  a  recovery  is  sought  against  the  company, 
followed  by  a  statement  that  the  plaintiff  does  not  know  which  one  of 
the  allegations  is  true,  are  not  authorized  by  a  Code  provision  permit- 
ting the  party  to  allege  alternatively  the  existence  of  one  or  another 
fact  if  he  state  that  one  of  them  is  true  and  that  he  does  not  know 
which  is  true,  since  the  plaintiff  does  not  allege  alternatively  the  exist- 
ence of  one  or  another  fact,  but  alleges  alternatively  the  liability  of  one 
or  another  defendant.  Louisville  d  N.  R,  Co,  v.  Ft,  Wayne  Electric 
Co,  21  Ky.  L.  Rep.  1544,  55  S.  W.  918. 

A  declaration  stating  that  deceased  was  struck  ''at,  near,  or  upon  the 
crossing"  is  not  bad  as  violating  the  rule  against  pleading  in  the  al- 
ternative.    Tyler  v.  Kelley,  89  Va.  282,  15  S.  E.  509. 

A  complaint  in  an  action  by  a  brakeman  against  a  railroad  company,  al- 
leging that  he  was  knocked,  shaken,  or  jolted  off  a  car  by  a  violent  jerk 
or  shock  of  the  engine  and  car,  and  that  his  injuries  were  caused  by 
defects  in  the  appliances  for  controlling  the  motion  of  the  engine,  aris- 
ing from  the  company's  negligence,  does  not  state  two  causes  of  action, 
or  separate  and  distinct  acts  of  negligence.  Highland  Ave.  d  Belt  A, 
Co.  v.  Miller,  120  Ala.  535,  24  So.  956. 

The  objection  that  the  complaint  in  an  action  for  the  death  of  a  person  at 
a  railroad  crossing  avers  the  alternative  that  defendant's  servants  knew, 
or  by  the  exercise  of  ordinary  care  might  have  known,  of  his  position  of 
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danger,  insufficiently  under  the  Missouri  statute,  providing  that  anj 
party  may  allege  any  fact  in  the  alternative,  declaring  his  belief  of  one 
alternative  or  the  other,  and  his  ignorance  whether  it  is  one  or  the 
other,  cannot  be  raised  by  general  demurrer.  Mate  v.  Chicago  d  A,  H, 
Co,  85  Fed.  180. 

The  objection  that  an  allegation  in  the  alternative  is  not  in  the  form  re- 
quired by  Mo.  Rev.  Stat.  1880,  |  2071,  must  be  made  by  special  de- 
murrer or  by  motion  to  make  the  pleading  more  definite  before  trial, 
and  otherwise  is  waived.  State  ex  rel,  Briatol  v.  Walbridge,  69  Mo. 
App.  657. 

On  demurrer  the  court  should  not  tolerate  a  pleading  made  to  subserve  the 
purpose  of  two  or  more  dissimilar  causes  of  action  at  the  option  of  the 
party  presenting  it.    KttDoanee  County  v.  Decker,  30  Wis.  624. 


40.  Alternative  venioii  and  relief,  not  demurrable. 

A  bill  in  equity,^  or  a  complaint  under  the  new  procedure  in  a 
cause  of  an  equitable  nature,^  is  not  insufficient  because^  while  stating 
facts  upon  which  relief  is  claimed,  it  also  indicates  the  version  of  the 
defendant,  and  asks  for  other  relief  appropriate  to  the  case  if  such 
version  be  sustained  by  the  court,  even  though  the  alternative  relief 
be  inconsistent  with  that  first  asked. 

^  In  an  action  by  heirs  and  administrators  of  a  vendor  of  land  by  title  bond, 
where  it  is  alleged  that  the  bond  had  been  obtained  by  fraud  and  that 
the  land  had  not  been  fully  paid  for,  and  praying  that  the  bond  be  can- 
celed, that  an  account  be  taken  of  rents  and  profits,  that  complainant's 
title  be  quieted,  and  for  general  relief,  it  is  proper  to  allow  plaintiffs 
to  amend  the  prayer  so  as  to  ask  in  the  alternative  for  a  decree  for  the 
balance  of  the  purchase  money  and  a  lien  to  secure  its  payment.  Thi^ 
does  not  make  a  new  case,  but  only  enables  the  court  to  adapt  its  relief 
to  that  made  by  the  bill  and  sustained  by  the  proof.  Hardin  v.  Boyd, 
113  U.  8.  756,  28  L.  ed.  1141,  5  Sup.  Ct.  Rep.  771,  Limiting  and  in  part 
Overruling  Shields  v.  Barrotc,  17  How.  130,  15  L.  ed.  158. 

A  bill  by  mortgagees  against  prior  mortgagees  to  have  premises  sold  sub- 
ject to  prior  mortgages,  etc.,  or  that  complainants  might  redeem,  or 
that  the  whole  interest  might  be  sold  and  complainants  paid  after  pay- 
ing the  prior  mortgages,  is  not  demurrable  where  the  complainants  are 
entitled  to  at  least  one  of  the  three  kinds  of  relief.  Western  Ins,  Co,  v. 
Eagle  F.  Ins.  Co.  1  Paige,  284. 

A  bill  in  equity  is  not  multifarious  because  it  prays  an  alternative  relief 
inconsistent  with  the  specific  relief  asked  for.  Whether  a  bill  is  mul- 
tifarious must  be  determined  from  the  frame  and  structure,  not  from 
the  prayer.  If  the  specific  or  alternative  relief  asked  is  inconsistent 
with  the  averments,  the  same  will  be  disregarded  and  relief  given  under 
the  prayer  for  general  relief,  if  there  is  such  a  prayer.  Kome  v.  Kome, 
30  W.  Va.  1,  3  S.  E.  17. 

In  an  action  where  the  bill  prayed  an  account  of  what  was  due  to  plaintiff 
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and  other  creditors,  and  for  the  administration  of  tlie  estate  of  the  tes- 
tator, or,  if  it  should  be  determined  that  plaintiff,  as  between  himself 
and  testator's  widow,  was  a  partner,  then  for  an  account  of  the  part- 
nership dealings,  it  was  held,  on  demurrer  for  multifarionsness,  that 
one  has  no  right  to  allege  two  inconsistent  states  of  facts  and  ask  re- 
lief in  the  alternative,  for  the  two  cannot  be  true.  But  it  is  allowable 
to  state  the  facts  and  ask  the  conclusion  of  the  court  on  those  facts, 
and  say  the  court  may  come  to  one  conclusion  of  law  or  to  another. 
The  court  may  be  a^ed  to  come  to  a  conclusion  on  the  facts  disclosed, 
plaintiff  having  stated  everything  that  will  enable  the  court  to  form  a 
proper  judgment.  For  any  bill  may  ask  the  judgment  of  the  court  on 
two  alternatives.     Ravclings  v.  Lambert,  1  Johns,  ft  H.  458. 

It  is  the  alternative  statement  of  fact  in  a  bill  in  equity,  when  repugnant 
and  inconsistent,  and  not  the  prayer  for  alternative  relief,  that  renders 
the  bill  multifarious.     Faulk  v.  Callatcay,  123  Ala.  325,  26  So.  504. 

A  bill  of  double  aspect,  seeking  aJtemative  relief,  is  not  improper,  and  com- 
plainants are  not  necessarily  chargeable  with  costs  on  failing.  Robin- 
son V.  Cropsey,  2  Edw.  Ch.  138. 

''Where  each  branch  of  the  alternative  relief  prayed  is  complete  in  itself, 
the  defendant  cannot  protect  himself  from  answering,  on  the  ground 
that  one  branch  of  the  relief  is  demurrable,  for  that  would  amount  to 
a  demurrer  to  the  whole  bill."  Story,  Eq.  PI.  p.  39,  note  (Citing  Marsh 
V.  Keith,  1  Drew,  ft  S.  342). 

If  the  complainant  "has  doubts  as  to  the  relief  he  ought  to  have,  he  should 
frame  his  bill  in  a  double  aspect,  so  that  if  the  court  should  decide 
against  him  in  one  view  of  the  case  it  may  yet  afford  him  assistance  in 
another  .  .  .  which  may  be  inconsistent  with  the  former."  Puter- 
Uugh,  Ch.  PI.  (Mich.)  2d  ed.  32;  Id.  21  (Citing  VaHck  v.  Smith,  5 
Paige,  137,  28  Am.  Dec.  417 ;  Murphy  v.  Clark,  1  Smedes  ft  M.  221 ; 
Baines  v.  M'Qee,  1  Smedes  ft  M.  208;  Hart  v.  McKeen,  Walk.  Ch. 
[Mich.]  417). 

A  bill  is  not  multifarious  because  it  prays  for  different  kinds  of  specific 
relief,  but  in  relation  to  the  same  subject-matter,  against  the  same  par- 
ties, and  in  favor  of  the  same  persons.  CleUmd  v.  Casgrain,  92  Mich. 
139,  52  N.  W.  460. 

A  creditors'  bill  may  pray  in  the  alternative  that  an  instrument  executed 
by  the  debtor  be  deemed  a  common-law  assignment  for  all  creditors,  and 
that  the  attempted  preferences  be  declared  void;  or,  if  it  be  deemed  a 
chattel  mortgage,  that  foreclosure  proceedings  instituted  by  the  trustee 
be  adjudged  collusive,  and  the  appointment  of  a  receiver  therein  be  va- 
cated, where  by  the  express  terms  of  the  instrument  the  complainants 
are  interested  and  entitled  to  call  upon  the  trustee  to  account.  Albion 
Malleable  Iron  Co.  v.  First  yat.  Bank,  116  Mich.  218,  74  N.  W.  515. 
Contra,  8t.  Louis,  V.  d  T,  H,  R.  Co.  v.  Terre  Haute  d  I.  R.  Co.  33  Fed. 
440.  where,  in  a  suit  to  cancel  a  lease  as  ultra  vires,  or,  if  valid,  to  have 
an  accounting,  the  bill  is  held  bad  for  multifariousness  because  it  con- 
tains two  distinct  grounds, — one  for  rescission,  as  void;  the  other  to 
enforce,  as  valid. 

A  bill  in  the  alternative  is  bad  unless  plaintiff's  ignorance  or  need  of  dia> 
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eovery  appears.  Mieou  y.  Ashurit,  55  Ala.  607.  Compare  also  Bagot 
T.  Boston,  37  L.  T.  N.  S.  266,  where  an  allegation  of  deceit  in  inducing 
formation  of  copartnership,  asking  cancelation  of  articles  and  repay- 
ment, or,  in  the  alternative,  accounting  and  dissolution,  is  held  on  mo- 
tion inconsistent,  and  that  plaintafT  must  elect. 

*  A  complaint  praying  that  a  widow  be  barred  from  claiming  dower  in  land 

which  her  silence  permitted  plaintiff  to  purchase,  or  that  she  be  ad- 
judged to  contribute  an  equitable  portion  of  the  money  he  had  paid,  is 
not  demurrable.     Wood  v.  Seely,  32  N.  Y.  105. 

Henderson  y.  New  York  C.  R.  Co.  78  N.  Y.  423,  sustains  the  right  of  one 
sruing  for  redress  against  the  unauthorized  use  of  a  highway  by  a  rail- 
Toad  company,  to  demand  not  only  damages  and  an  abatement  and  re- 
moyal  of  the  track,  but  also  an  injunction  against  the  running  of 
trains;  or,  if  defendants  are  permitted  to  use  the  track,  to  do  so  only  on 
condition  that  plaintiff  be  first  paid  his  damages. 

A  complaint  against  two  joint  assignees  of  a  lease  in  fee  for  the  whole  rent, 
alleging  that  plaintiff  did  not  know  what  their  interests  were,  and  ask- 
ing a  joint  or  several  judgment,  as  should  prove  just,  is  such  that  a 
separate  judgment  can  be  rendered  against  each,  where  it  is  proved  at 
the  trial  that  defendants'  interests  are  several.  The  court  says:  ''Be- 
fore an  action  for  a  discovery  was  abolished  by  the  Code  (Code,  |  389), 
a  bill  would  have  been  properly  filed  on  the  facts  of  this  case  for  a  dis- 
covery. But  according  to  the  present  practice,  the  plaintiff  could  only 
allege  the  facts  as  far  as  they  were  within  his  knowledge,  and  then  ob- 
tain a  discovery  by  examining  the  defendants  as  witnesses  on  the  trial.'' 
Tan  Rensselaer  t.  Layman,  10  How.  Pr.  505. 

See  also  §  63,  infra, 

41.  —  by  trustee  of  a  special  trust. 

A  party  who  is  before  the  court  as  a  trustee,  or  officer  of  the  court, 
and  is  seeking  protection  for  the  fund,  or  instructions  in  the  perform- 
ance of  his  duties  as  such,  may,  so  far  as  necessary  for  the  purpose, 
allege  alternative  claims  of  fact  or  of  law,  or  both,  and  ask  alternative 
relief.' 

*  Common  practice.    Birdseye  v.  Smith,  32  Barb.  217* 

b.  Legal  or  Eqidtdbh  Cause. 

42.  Jurisdiction. 

The  rule  that  a  demurrer  on  the  mere  ground  of  insufficiency  does 
not  enable  the  demurrant  to  raise  the  objection  that  the  court  has  not 
jurisdiction'  does  not  apply  to  the  objection  that  a  cause  of  action 
pleaded  as  a  ground  for  equitable  relief  is  not  within  the  peculiar  ju- 
risdiction of  a  court  of  equity,  as  distinguished  from  a  court  of  law.* 

*A  demurrer  on  the  ground  of  insufficiency  cannot  be  sustained  on  the 
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ground  of  want  of  jurisdiction,  notwithstanding  the  general  principle 
that  the  jurisdiction  of  the  court  may  always  be  questioned,  since  noth- 
ing can  be  considered  on  demurrer  except  the  ground  specified.  Drake 
▼.  Drake,  41  Hun,  366.  To  same  effect^  see  WiUon  t.  New  York,  15 
now.  Pr.  500;  Whitewater  R.  Co.  ▼.  Bridgett,  94  Ind.  216. 

For  a  qualification  of  this  rule  see  note  on  page  1,  ante. 

The  question  whether  an  action  is  an  equitable  one  cannot  affect  the  suf- 
ficiency of  the  complaint,  for  such  fact  only  affects  the  question  as  to 
whether  the  case  is  triable  by  the  court  or  a  jury.  Oiae  ▼.  Cook,  152 
Ind.  75,  52  N.  £.  454. 

The  objection  that  the  facts  stated  in  a  petition  disclose  that  the  action  is 
cognizable  at  law,  and  not  in  equity,  cannot  be  raised  by  demurrer. 
McCormick  Harvesting  Maoh,  Co.  v.  Markert,  107  Iowa,  340,  78  N. 
W.  33. 

The  question  whether  an  action  at  law  should  not  have  been  prosecuted  in 
equity  cannot  be  presented  by  demurrer,  but,  under  Iowa  Code,  §  3432, 
it  should  be  raised  by  motion  to  transfer  the  cause  to  the  proper  docket. 
McClure  v.  Dee,  115  Iowa,  546,  88  N.  W.  1093. 

A  prayer  in  a  complaint  for  relief  against  directors  of  a  bank  for  wrongful 
and  negligent  acts,  that  the  damages  be  ascertained  and  that  the  plain- 
tiff have  judgment  therefor,  does  not  ask  for  equitable  relief  where  there 
is  no  demand  for  a  discovery  or  an  accounting.  Biggins  v.  Tefft,  4  App. 
Div.  62,  38  N.  Y.  Supp.  716. 

A  bill  which  attempts  to  enforce  a  legal  demand  in  a  court  of  equity,  and 
alleges  the  need  of  a  discovery  as  the  ground  of  equity,  is  demurrable 
where  it  fails  to  aver  that  discovery  is  material  or  necessary.  ColUns 
y.  Sutton,  94  Va.  127,  26  S.  £.  415  (Citing  Childress  T.  Morris,  23 
Gratt.  802;  March  v.  Davison,  9  Paige,  580). 

A  complaint  alleging  that  defendant  bank  agreed  that  a  third  person 
should  draw  checks  thereon  for  cattle  purchased  by  him,  and  that  it 
should  appropriate  from  the  proceeds  of  the  resale  sufficient  to  pay  the 
checks,  and  apply  the  balance  on  a  debt  from  him;  that  he  purchased 
stock  of  plaintiff,  giving  a  check  on  defendant  for  the  purchase  price, 
which  the  bank  verbally  promised  such  third  person  it  would  pay,  in 
reliance  on  which  check,  plaintiff  delivered  the  stock;  and  that  defend- 
ant, although  it  had  received  the  proceeds  of  a  resale  of  the  stock,  ex- 
ceeding the  amount  of  the  check,  refused  to  pay  it, — states  a  cause  of 
action  at  law  on  the  verbal  promise,  instead  of  one  in  equity  to  follow 
the  proceeds  as  a  trust  fund.  Baicley  v.  Ewchange  State  Bank,  97 
Iowa,  187,  06  N.  W.  152.  And  it  is  error  to  transfer  such  a  cause  to  the 
equity  docket. 

For  other  cases,  see  fiS  50-58,  infra.  No  Adequate  Remedy  at  Law. 

'  The  failure  to  allege  facts  sufficient  to  present  a  proper  case  for  the  exer- 
cise of  the  equitable  power  of  the  court  to  remove  a  cloud  from  title 
does  not  properly  raise  a  question  of  jurisdiction,  but  may  be  consid- 
ered on  a  demurrer  for  not  stating  facts.  Hotchkiss  ▼.  Siting,  36 
Barb.  38. 

A  demurrer  for  want  of  equity  cannot  be  sustained,  unless  the  court  is  tai> 
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iafied  that  no  proof  properly  admissible  under  the  complaint  can  make 
the  subject-matter  of  the  suit  a  proper  case  for  equitable  cognizance. 
Ernst  V.  Blmira  Municipal  Improv.  Co.  24  Misc.  583,  54  N.  Y.  Supp. 
116  (Citing  BUeker  t.  Bingham,  3  Paige,  246;  LeBoy  y.  Veeder,  1 
Johns.  Caa.  427). 

4S.  Equitable  title. 

To  give  a  court  of  equity  jurisdiction,  the  nature  of  the  relief  asked 
must  be  equitable,  even  when  the  suit  is  based  on  an  equitable  title.  ^ 
An  equitable  title  is  still  equitable  within  the  rule  that  equity  may 
take  jurisdiction^  even  after  it  has  been  established  as  a  title  by  a  de- 
cree in  a  suit  brought  for  that  purpose.^ 

*  Equitable  title  does  not  enable  one  to  sue  in  equity  to  eject  mere  trespass 
ers.  Fwaell  v.  Gregg,  113  U.  S.  550,  554,  28  L.  ed.  993,  994,  5  Sup.  Ct. 
Rep.  631.    But  see  next  section. 

One  whose  right  is  that  of  an  assignee  cannot  maintain  a  suit  in  equity 
merely  because  be  cannot  sue  at  law,  for  an  action  by  the  assignor 
would  necessarily  be  an  action  for  legal  relief.  Smith  y.  Bou/rbon 
County,  127  U.  S.  105,  32  L.  ed.  73,  8  Sup.  Ct.  Rep.  1043,  and  cases 
cited.  But  if  a  remedy  of  an  equitable  n&ture  is  necessary,  even  though 
only  as  incidental,  equity  may  take  jurisdiction, — ^as  of  an  interpleader, 
or  of  an  action  on  contract,  where  reformation  is  necessary  as  a  prelim- 
inary to  recovering  a  money  judgment  on  the  instrument  as  reformed. 

'  Phelps  y.  Elliott,  29  Fed.  53. 

44.  Action  for  money  or  chattel. 

The  fact  that  an  action  is  for  raoney,^  or  for  possession  of  a  chat- 
tel,' is  not  conclusive  against  equitable  cognizance  of  it ;  it  is  equitable 
if  it  rests  on  an  equitable  title  only,^  or  if  sustainable  in  equity  on 
grounds  on  whidi  it  could  not  be  sustained  at  law. 

'  A  complaint  stating  a  diversion  of  trust  securities,  such  as  would  sustain 
a  judgment  for  a  conversion,  or  a  decree  for  rede] i very,  with  demand 
for  damages,  is  not  demurrable  for  insufficiency.  Wetmore  v.  Porter, 
92  N.  Y.  70. 

In  an  action  to  compel  a  payment  due  under  a  party  wall  agreement, 
Dwight,  C,  instances  also  the  vendor's  action  for  price  on  an  oral  con- 
tract partly  performed.  Rindge  v.  Baker,  57  N.  Y.  209,  15  Am.  Rep. 
475. 

A  bill  for  specific  performance  of  a  contract  for  the  sale  of  land,  by  the 
terms  of  which  the  payment  was  to  be  made  half  in  cash  and  the  bal- 
ance to  be  secured  by  mortgage  payable  in  two  years,  praying  not  only 
that  defendant  may  be  compelled  to  make  the  cash  payment,  but  that 
he  also  may  be  required  to  execute  the  mortgage,  is  not  subject  to  the 
objection  that  its  sole  purpose  is  the  recovery  of  the  consideration. 
Jfewherry  y.  Slafter,  98  Mich.  468,  57  N.  W.  574. 
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A  petition  for  foreclosure  of  a  mortgage,  aaking  for  a  personal  judgmeiit 
against  the  mortgagor,  will  nevertheleBs  be  considered  an  equitable  bill 
for  foreclosure,  where  the  matters  pleaded  are  sufficient  to  overcome  the 
inference  arising  from  the  prayer  for  personal  judgment,  and  to  show 
that  it  was  intended  to  be  an  equitable  proceeding.  Weary  r.  WittmeTf 
77  Mo.  App.  546. 

^Herrick  v.  Throop,  24  Fed.  532  (bill  to  cancel  illusory  receipts  for  money 
as  the  price  of  a  valuable  trotting  horse,  taken  as  if  on  a  sale,  and  re- 
cover back  the  horse  as  a  pledge,  upon  payment  of  the  loan) ;  Western 
R.  Co,  V.  Bayne,  75  N.  Y.  1  (action  to  recover  back  negotiable  aeemi- 
ties). 

To  recover  possession  of  a  deed,  an  action  in  equity  may  be  brought^  sinee 
replevin,  in  which  it  might  be  retaken  by  defendant,  is  not  a  complete 
remedy  at  law.    Brotcne  v.  Cochran,  46  How.  Pr.  427. 

*  Phelps  v.  Elliott,  29  Fed.  53. 

c  Accounting. 

46.  Hutnal  accounts. 

If  a  complaint  for  an  accounting  shows  the  existence  of  an  unset- 
tled mutual  aocount  between  the  parties,^  as  distinguished  from  an 
account  on  each  side,^  or  an  aocount  on  one  side  and  payments  there- 
on,^ a  court  of  equity  can  take  jurisdiction  in  its  discretion. 

In  an  action  for  an  accounting  as  to  the  affairs  of  a  partnership^ 
the  complaint  need  not  set  forth  the  amount  of  profits  to  which  the 
plaintiff  may  be  entitled,  as  a  partner  is  entitled  to  an  Sjocounting 
whether  there  are  assets  to  be  divided  or  not.* 

Tlie  fact  that  the  account  is  complicated  is  not  alone  enougih  to 
make  an  acooimting  in  equity  a  matter  of  right^ 

'  Where  the  several  demands  between  the  plaintiff  and  defendant  have  no 
independent  existence,  but  are  so  connected  by  the  original  contract  or 
course  of  dealing,  as  distinguished  from  the  mere  right  of  set-off,  that 
the  only  thing  which  either  party  can  claim  is  the  ultimate  balance,  the 
account  is  mutual,  and  an  accounting  may  be  had  in  equity.  Demurrer 
overruled.     Wilson  v.  Mallett,  4  Sandf .  1 12. 

,  Courts  of  equity  have  undoubted  jurisdiction  in  cases  of  mutual  account 

upon  the  ground  of  the  inadequacy  of  the  legal  remedy,  as  also  for  the 
purpose  of  avoiding  multiplicity  of  suits.     White  v.  Hampton,  10  Iowa, 

'  238. 

Chancery  has  concurrent  jurisdiction  with  courts  of  law  in  matters  of  ae- 
count,  and  its  jurisdiction  extends  to  all  matters  of  account  between  in- 
dividuals in  whatever  relation  they  may  stand  to  each  other.  It  does 
not  depend  upon  the  necessity  for  discovery,  or  to  prevent  the  multi- 
plicity of  suits,  or  that  difficulty  would  attend  the  remedy  at  law.  Lud- 
low  V.  Simond,  2  Cai.  Cas.  1. 
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In  an  actioii  for  an  accounting,  where  the  complaint  lubstantially  alleges 
that  the  defendant  was  employed  as  agent,  for  a  eommlssion  agreed  to  he 
paid  him,  in  the  purcliase  for  the  plaintiff  of  a  specified  kind  of  goods; 
that  through  a  series  of  years  he  acted  in  that  capacity,  receiving  and 
paying  out  on  account  of  the  plaintiff  large  sums  of  money ;  that  he  had 
rendered  at  stated  intervals  accounts  upon  which  settlements  were 
made,  and  that  the  accounts  so  rendered  were  false,  by  means  whereof 
defendant  defrauded  the  plaintiff  of  upwards  of  $11,000,  although  the 
remedy  at  law  is  complete,  it  is  equally  true  that  there  is  concurrent 
jurisdiction  of  this  cause  of  action  in  equity.  Whatever  may  have  been 
its  origin,  whether  founded  upon  the  necessity  for  discovery,  or  also 
upon  the  idea  that  complicated  accounts  could  be  with  difficulty  unrav- 
eled in  a  court  of  law,  the  jurisdiction  of  equity  over  actions  of  account 
is  well  settled.  The  action  is  within  the  provision  of  N.  Y.  Code  Civ. 
Proc  §  382,  subd.  5,  limiting  the  time  for  the  commencement  of  "an  ac- 
tion to  procure  a  judgment  other  than  for  a  sum  of  money."  Carr  y. 
Thompson^  87  N.  Y.  IGO. 

To  sustain  a  bill  for  an  accounting  there  must  be  mutual  demands  and  not 
merely  payments  by  way  of  set-off.  A  single  matter  cannot  be  the  sub- 
ject of  an  accoimt;  there  muet  be  a  series  of  transactions  on  one  side 
and  of  payments  on  the  other.  Porter  v.  Bpencer,  2  Johns.  Ch.  169; 
Walker  v.  Cheever,  35  N.  H.  339. 

*  Where  plaintiff,  as  a  physician,  rendered  professional  services  to  the  tes- 

tator of  the  defendant,  while  the  testator  at  various  times  furnished 
agricultural  products  to  the  plaintiff,  the  cross-demands,  in  the  absence 
of  an  agreement  between  the  parties,  constitute  items  of  one  account, 
which  demands  can  only  be  considered  matters  of  set-off;  and  there  is 
no  mutual  account  between  the  parties  entitling  the  plaintiff  to  proceed 
in  equity.    Judgment  sustained.    Haywood  v.  Hutchins,  65  N.  O.  574. 

*  Wliere  the  accounts  are  all  on  one  side,  and  no  discovery  is  asked  or  re- 

quired by  the  frame  of  the  bill,  the  jurisdiction  will  not  be  maintained. 
Bill  sustained  on  other  grounds.     Walker  v.  Cheever ,  35  N.  H.  339. 

^  Petrakion  Y.  Arbeely,  23  N.  Y.  Civ.  Proc.  Rep.  183,  26  N.  Y.  Supp.  731. 

A  debtor  partner  may  maintain  a  bill  for  an  accoimting.  Champion  v. 
WUlianis,  2  Ohio  N.  P.  329  (Citing  Gray  v.  Kerr,  46  Ohio  St.  652,  23 
N.  E.  136).     ContrOy  Hunt  v.  Qorden,  52  Miss.  194. 

*  The  mere  fact  that  the  account  is  complicated  does  not,  in  all  eases,  oblige 

the  eonrt  to  take  equitable  jurisdiction.  It  is  a  matter  largely  within 
the  discretion  of  the  court;  and  considering  the  fact  that  a  plaintiff 
has  now  all  the  facilities  for  examining  a  complicated  account  in  an  ac- 
tion at  law  that  he  would  have  in  ^uity,  if  it  appears  from  all  the  cir* 
cumstanoes  that  it  would  be  a  very  great  inconvenience  and  possible  op- 
pression to  the  defendant  to  take  the  accounting  in  equity,  the  plaintiff 
will  be  remitted  to  his  action  at  law.  Uhlman  v.  New  York  L.  Ins.  Co. 
109  N,  Y.  421. 

In  Foiole  y.  hawraeon,  5  Pet.  495,  8  L.  ed.  204,  Marshall,  Ch.  J.,  says :  "In 
all  cases  in  which  an  action  of  account  would  be  the  proper  remedy  at 
law,  and  in  all  cases  where  a  trustee  is  a  party,  the  jurisdiction  of  a 
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court  of  eqnitj  ia  undoabted.  It  is  the  appropriate  tribuoal.  But  in 
tranBactions  not  of  this  peculiar  character,  great  complexity  ought  to 
exist  in  the  accounts,  or  some  difficulty  at  law  should  interpose,  some 
discovery  should  be  required,  in  order  to  induce  a  court  of  chancery  to 
exercise  jurisdiction.  Bovard  v.  Papera,  1  Madd.  Ch.  86;  Diniciddie  v. 
Bailey,  6  Yes.  Jr.  136;  King  v.  Bake,  9  Ves.  Jr.  437.  In  the  case  at 
bar  these  difficulties  do  not  occur.  The  plaintiff  sues  on  a  contract  by 
which  real  estate  is  leased  to  the  defendant,  and  admits  himself  to  be 
in  full  possession  of  all  testimony  he  requires  to  support  his  action. 
The  defendant  opposes  to  his  claim,  as  as  offset,  a  sum  of  money  due 
to  him  for  goods  sold  and  delivered,  and  for  money  advanced,  no  item  of 
which  is  alleged  to  be  contested.  We  cannot  think  such  a  case  proper 
for  a  court  of  chancery." 

Compare  Crossley  v.  New  (h'leans,  20  Fed.  352,  holding  that  if  an  account 
is  complicated,  so  as  to  be  incapable  of  being  had  at  law,  it  is,  of  itFelt« 
a  ground  for  equitable  jurisdiction, — especially  when  it  must  be  fol- 
lowed by  apportionment  and  distribution  of  the  fund. 

An  accounting  was  maintained  in  equity  between  two  railroads  because  of 
complexity,  where  the  plaintiff's  road  had  been  leased  to  the  defendant 
under  an  engagement  to  pay  interest  and  dividends  of  the  plaintiff  out 
of  the  receipts  from  the  leased  road.  Pacific  R,  Co,  y.  Atlantic  d  P^  R. 
Co.  £0  Fed.  277. 

46.  EziBtence  of  fidnciary  relation,  or  necessity  for  discovery. 

If  the  complaint  for  an  accounting  shows  a  trust^  or  other  fiduciary 
relation,^  or  a  right  and  necessity  to  have  a  discovery  where  it  can  be 
had  in  equity  and  cannot  be  effectually  had  at  law,  the  complainant 
has  a  right  to  have  an  accounting  in  equity.* 

Otherwise,  if  the  trust  has  ceased,  or  is  only  an  implied  trusty  bo 
that  an  action  for  money  received  would  be  an  adequate  remedy.* 

An  accounting  will  not  be  granted  between  persons  interested  in  an 
agreement  contrary  to  public  policy.^ 

'  In  Marvin  v.  Brooke,  94  N.  Y.  71,  where  a  judgment  refusing  to  compel 
an  agent  intrusted  with  money  for  a  specific  purpose  to  account  in 
equity  as  to  the  purchase  of  stocks  and  bonds  for  account  of  both  was 
reversed,  Finch,  J.,  says:  "Such  a  decree  proceeds  upon  the  ground 
that  the  defendant  stands  in  the  attitude  of  an  agent  dealing  to  some 
extent  with  the  money  or  property  of  the  other  party,  intrusted  in  a 
confidential  relation  with  an  interest  which  makes  him  a  quasi  truster, 
and  by  reason  of  that  relation  knowing  what  the  other  party  cannot 
know,  and  bound  to  reveal  to  him  the  entire  truth.  The  equitable  ju- 
risdiction has  always  rested  largely  upon  such  relation  of  confidence,  in- 
volving the  need  of  discovery  and  the  duty  of  explanation;  and  hence 
the  burden  of  such  explanation  and  the  proof  of  its  truth  fell  in  such 
cases  upon  the  defendant  whose  conduct  was  questioned,  whenever  ao 
accounting  was  decreed,  and  required  of  him  the  extreme  of  good  faith." 
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A  petition  makes  out  a  ease  for  equitable  relief,  which  alleges  that  the 
.  plaintiffs  therein  are  the  only  heirs  at  law  of  their  father,  who  died  in- 
testate; that  his  estate  owea  no  debts;  that  there  has  been  no  adminia- 
iration  thereon;  that  one  of  the  defendants,  by  fraud  and  undue  influ- 
ence, in  the  lifetime  of  the  deceased,  obtained  a  conveyance  of  the  whole 
or  greater  part  of  his  property,  at  a  time  when  he  was  mentally  inca- 
pable of  transacting  business,  promising  to  maintain  the  deceased, 
which  promise  was  not  kept,  but  that  plaintiffs  were  compelled  to  sup- 
port their  father;  that  said  defendant  conveyed  the  real  estate  to  the 
other  defendant,  who  had  notice  of  the  fraud;  and  which  prays  for  the 
cancelation  of  said  conveyances,  and  for  an  accounting  by  the  first- 
named  defendant  for  the  personalty  received  by  him.  Kent  y.  Davia^ 
80  Ga.  151,  15  S.  E.  457. 

*An  accounting  may  be  maintained  in  equity  luider  an  agreement  to  share 
the  proceeds  from  the  sale  of  certain  lumber  under  circumstances  creat- 
ing a  trust,  but  not  amounting  to  a  partnership.  The  right  of  account- 
ing in  equity  is  incident  to  most  trust  relations,  and  is  not  cut  off  by 
waiver  of  an  answer  under  oath.  Unless  it  is  clear  from  the  complaint 
that  the  plaintiff  is  already  fully  informed  of  his  rights,  he  has  a  right 
to  an  accounting,  although  the  averments  are  somewhat  full  as  to  the 
particular  items  of  money  due.  Demurrer  overruled.  Cochr(me  y. 
Adams,  30  Mich.  16,  14  N.  W.  681. 

A  complaint  in  an  action  for  an  accounting  by  an  agent,  alleging  that  the 
true  amount  cannot  be  ascertained  and  determined  without  such  ac- 
counting, is  not  bad  for  uncertainty  in  failing  to  state  the  amount  of 
defendant's  liability.  It  presents  a  fiduciary  relation  which  brings  it  es- 
pecially within  equitable  remedies.  San  Pedro  Lumber  Co.  y.  Reynolds, 
111  Cal.  588,  44  Pac.  300. 

In  an  action  for  an  accounting  between  a  school  district  and  a  purchaser  of 
warrants  issued  by  it,  the  complaint  is  insufHcient  where  it  does  not  al- 
lege the  fiduciary  relation  between  the  school  district  and  plaintiff,  or 
facts  showing  that  the  accounting  was  necessary,  or  that  one  had  been 
demanded  before  bringing  action.  Seattle  Nat,  Bank  v.  School  Diet, 
}fo.  40,  20  Wash.  3G8,  55  Pac.  317. 

A  bill  for  a  partnership  accounting  against  the  personal  representative  of 
a  surviving  partner,  commenced  thirty  years  after  the  death  of  the  part- 
ner under  whom  plaintiffs  claim,  is  insufficient  where  it  merely  alleged 
that  plaintiffs  only  discovered  the  existence  of  the  partnership  after  the 
death  of  the  defendant's  intestate,  and  that  such  discovery  was  due  to 
statements  made  by  such  surviving  partner  a  short  time  before  his 
death  to  one  of  the  heirs,  which  led  her  to  make  inquiry,  but  does  not 
allege  what  the  statements  were,  how  long  befoi'e  his  death  they  were 
made,  whether  due  diligence  would  not  have  resulted  in  tlie  discovery 
during  his  lifetime,  what  inquiries  were  made  by  the  heir  resulting  in 
the  discovery,  of  whom  they  were  made,  or  why  they  were  not  made 
long  before.     Robertson  v.  Burrell,  110  Cal.  508,  42  Pac.  1086. 

A  complaint  alleging  a  partnership  in  real  estate  between  the  parties,  that 
defendant  fraudulently  induced  plaintiff  to  part  with  his  interest  for 
lands  of  no  value,  situated  in  another  state,  to  which  the  title  was  not 
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good,  and  that  defendant  sold  the  partnenhip  lands  in  exchange  for 
cash  and  lands  in  another  state,  which  he  mortgaged  for  moneys  re- 
oeiyed,  states  a  cause  of  action  for  an  accounting.  Shrackleton  r.  Ki^eie- 
ley,  48  Minn.  451,  51  N.  W.  470. 

A  complaint  alleging  that  defendant,  holding  a  land  option,  agreed  with 
plaintiffs  that  each  was  to  give  his  efforts  to  the  sale  of  the  property 
covered  thereby,  and  divide  the  profits,  and  setting  forth  a  sale  of  the 
land,  and  the  amount  of  the  profits  realized  by  defendant,  and  demand- 
ing that  he  account  therefor,  states  a  cause  of  action.  Michel  v.  Cole- 
grove,  29  Jones  &  S.  275,  19  X.  Y.  Supp.  715.  But  a  complaint  alleging 
the  copartnership  in  business  of  plaintiff  and  defendant,  that  the  busi- 
ness had  been  discontinued  and  all  the  firm  debts  paid,  and  that  the 
principal  assets  consist  of  specified  real  estate,  the  title  to  which  was 
taken  in  defendant's  name  for  the  benefit  of  the  partnership  and  paid 
for  with  partnership  funds,  and  that  plaintiff  is  the  owner  of  an  undi- 
vided fifth  interest  thereof, — ^is  fatally  defective  if  intended  to  set  forth 
an  action  for  a  partnership  accounting,  where  it  fails  to  set  forth  the 
terms  of  the  partnership,  the  rights  and  interests  of  the  respective  par- 
ties, and  the  state  of  the  account  between  them.  Eisner  v.  Eisner,  5 
App.  Div.  117,  38  N.  Y.  Supp.  671. 

A  petition  for  an  accounting  and  settlement  of  the  affairs  of  a  dissolved 
partnership,  alleging  a  partnership  between  the  parties,  the  transaction 
of  partnership  business,  the  dissolution  of  the  firm,  and  the  unsettled 
accounts  growing  out  of  it,  is  sufiicient  on  demurrer.  A  debtor  partner 
may  maintain  such  a  bill.    Champion  v.  Williama,  2  Ohio  N.  P.  329. 

A  declaration  filed  by  one  partner  in  a  county  court,  for  an  accounting 
against  a  surviving  partner  and  the  administrator  of  a  deceased  part- 
ner, need  not  allege  that  the  administrator  had  received  property  be- 
longing to  the  deceased's  estate  or  to  the  firm.  Park  v.  McGotoen^  84 
Vt.  173,  23  Atl.  865. 

*A  contract  by  defendant  to  manufacture  lumber  supplied  by  plaintiffs, 
and  to  sell  for  the  best  interests  of  both  parties,  and,  after  deducting 
advances,  expenses,  and  commissions,  to  pay  over  the  residue,  though  not 
a  partnership,  establishes  a  fiduciary  relation.  Sherwood,  J.,  said: 
"He  [defendant]  was  in  possession  of  all  the  books  and  accounts  relat- 
ing to  the  business,  and  refused  to  give  any  account  of  sales,  ot  of  the 
place  where  made,  or  the  amounts  received  on  saJes.  Some  sort  of  disr 
covery  is  certainly  necessary,  and  while,  to  some  extent,  it  may  be  ob- 
tained in  a  court  of  law,  perfect  and  complete  diselosures  as  to  all  these 
matters  may  be  obtained  in  a  court  of  equity.  In  this  daas  of  cases 
the  form  of  the  action  should  not  be  made  to  depend  entirely  upon  the 
fact  that  the  complainant  has  a  remedy  at  law,  but  whether  or  not 
such  remedy  is  adequate,  and  will  do  full  justice  between  the  parties. 
Technicalities  should  never  be  allowed  to  control  in  such  cases,  where 
the  effect  will  be  to  impair  or  destroy  substantial  rights;  but  that 
form  of  action  should  be  allowed  and  adopted  which  will  best  accom- 
plish the  ends  of  Justice.  These  views  are  ^sarefuUy  maintained  by  this 
oourt  in  Cochrane  v.  Adams,  50  Mich.  16,  14  N.  W.  681;  Mtfrritt  v. 
Dickey,  38  Mich.  44;  Uillard  v.  Ramsdell,  Harr.  Ch.    (Mich.)   373; 
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Eeaih  y.  Waters,  40  Mich.  457;  Flanders  y.  Chamberlain,  24  Mich. 
314;  also  in  Pom.  Eq.  Jur.  §  1412,  note  1,  and  cases  cited;  Foley  y. 
HiU,  2  H.  L.  Cas.  28;  Moxon  y.  Bright,  L.  R.  4  Cli.  202;  Marvin  y. 
Brooks,  94  N.  Y.  71."    Darrah  y.  Boyce,  62  Mich.  480,  20  N.  W.  102. 

8iib6Ciiber8  to  an  agreement  for  the  purchase  of  property  for  their  mutual 
benefit  and  adyajitage  stand  in  the  relation  of  confidence  and  trust  with 
each  ether,  implying  mutuality  and  equality  in  burdens  and  benefits; 
and  where  some  of  the  subscribers  haye  taken  to  themselyes  secret  and 
separate  advantages  to  the  prejudice  of  their  associates,  those  asso- 
ciates may  compel  them  to  account  in  equity  for  what  they  haye  thus 
fraudulently  appropriated.     Qetty  y.  Devlin,  64  N.  Y.  403. 

In  all  cases  where  it  is  necessary  that  an  accounting  should  be  had  to  as- 
certain the  rights  of  part  owners  of  a  ship,  equity  has  jurisdiction  in 
like  manner  as  between  partners.    Dyokman  y.  Valiente,  42  N.  Y.  549. 

Where  a  copartnership  is  dissolved  and  the  accounts  are  unsettled,  an  ao- 
oounting  in  equity  is  proper.  Although,  under  the  present  practice, 
an  accounting  cannot  be  had  in  equity  merely  on  the  ground  that  a 
discovery  is  needed,  the  right  of  a  party  to  come  into  equity  for  the 
Bettlement  of  copartnership  accounts  has  never  been  questioned.  Watts 
T.  Adler,  13  N.  Y.  S.  R.  653. 

But  in  Haskins  v.  Burr,  106  Mass.  48,  an  accounting  for  the  profits  of  a 
partnership  was  denied  because  the  agreement  set  forth  in  the  bill  to 
alter  into  a  partnership  was  eiaceeutory,  and  the  remedy  for  its  viola- 
tion was  an  action  for  damages  at  law. 

And  where  a  partnership  does  not  exist,  but  the  relation  is  merely  that  of 
debtor  and  creditor,  an  accounting  cannot  be  had  in  equity.  Salter  v. 
Earn,  31  N.  Y.  321. 

.And  on  demurrer  to  a  bill  ailing  that  the  defendant  had  received  on  the 
plaintiff's  account,  numerous  sums  of  money,  of  which  the  amounts 
and  particulars  were  unknown  to  the  plaintiff,  and  that  it  was  the 
duty  of  the  defendant  to  account  for  and  pay  such  sums  received  by 
him  aforesaid,  it  was  held  that  the  bill  contained  a  mere  averment  of 
the  receipt  of  money  by  an  agent;  but  that  has  never  been  held  enough 
to  sustain  a  bill.  There  must  be  allegations  showing  the  fiduciary  re- 
lations between  the  parties.    Hemings  v.  Pugh,  4  Giff.  456. 

The  relation  of  banker  and  customer  is  not  of  a  fiduciary  character,  but 
simply  that  of  debtor  and  creditor,  and  between  them  an  action  for  an 
accounting  cannot  be  maintained.    Foley  v.  Hill,  2  H.  L.  Cas.  28. 

^Bill  charged  that  the  defendant,  as  trustee,  appropriated  to  his  own  use 
certain  shares  of  stock  held  in  trust.  The  stock  was  alleged  to  have 
been  held  by  the  defendant  until  paid  for  by  the  plaintiff,  and  that  the 
plaintiff  had  overpaid  the  amount  due.  The  prayer  was  for  an  ac- 
counting for  the  balance  of  the  overpayment  and  the  value  of  the  stock. 
No  discovery  was  prayed  for.  The  demurrer  was  sustained.  The 
claim  was  only  for  money  damages  for  conversion.  Oolt,  J.,  says: 
**The  jurisdiction  of  equity  extends,  it  is  said,  equally  to  express  and 
implied  trusts;  .  .  .  and  yet  it  has  never  been  contended  that  it 
embraced  all  such  cases  of  implied  trust  as  arise  out  of  the  relations 
Abb,  Pl.  Vol.  I. — 14. 
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ere&ted  by  a  pledge  or  mortgage  of  personal  property,  or  a  transfer  of 
choses  in  action,  or  shares  in  a  corporation  to  be  beld  as  collateral  se- 
curity for  the  payment  of  money,  or  which  might  arise  between  princi- 
pal and  agent  or  between  bailor  and  bailee,  unless  there  were  tacts  al- 
leged showing  either  the  need  of  a  discovery  in  support  of  the  bill,  or 
relief  in  some  form  peculiar  to  courts  of  equity."  Frue  v.  Loring,  120 
Mass.  507. 

Action  for  an  accounting.  The  bill  alleged  that  the  defendants  withheld 
five  distinct  sums  of  money  deposited  with  them  as  commission  mer- 
chants by  the  complainants,  to  be  held  subject  to  their  order,  and  that 
defendants  had  used  the  money  for  their  own  purposes,  and  had  prof- 
ited thereby.  There  was  no  prayer  for  discovery.  The  court  held  that 
if  the  moneys  were  misappropriated  in  violation  of  some  active  trust 
between  the  parties,  involving  confidence  on  the  one  side  and  discretion 
on  the  other,  or  if  there  were  mutual  accounts  between  the  parties,  or 
even  as  account  on  one  side  of  a  nature  to  justify  a  bill  of  discovery, 
there  might  be  a  case  of  equitable  cognizance;  but  upon  the  fsets  al- 
leged, the  complainanits  have  an  adequate  remedy  at  law,  and  the  de- 
murrer should  be  sustained.    Miller  v.  Kent,  16  Fed.  13. 

An  action  for  an  accounting  cannot  be  maintained  in  equity  simply  be- 
;  cause  it  is  alleged  that  the  defendant  holds  money  in  trust  for  the 

plaintiff,  which  in  good  faith  and  conscience  ought  to  be  paid  to  the 
plaintiff.  It  is  not  every  ease  of  trust  that  is  cognizable  in  a  court  of 
equity.  Trusts  embrace  a  wide  field,  and  in  most  cases  a  remedy  may 
be  sought  in  a  suit  at  law.  An  action  for  money  had  and  received  is 
a  simple,  complete,  and  expeditious  remedy.  Crooher  v.  Rogers,  58  Me. 
339. 

The  complaint  alleged  that  the  defendants,  while  directors  of  the  plaintiff, 
a  corporation,  fraudulently  voted  to  themselves  moneys  for  services 
performed  as  officers  thereof.  The  defendant  demurred;  demurrer  was 
sustained  upon  appeal.  Cooley,  Ch.  J.,  in  affirming  the  judgment  of 
the  court  below,  says:  ''Officers  of  a  corporation  undoubtedly  act  in  s 
fiduciary  capacity,  and  may  be  called  to  account  in  equity  as  trustees. 
.  .  .  But  when  they  have  ceased  to  be  officers,  and  the  only  complaint 
made  against  them  is  of  an  appropriation  of  the  corporate  funds  to 
their  own  use,  and  no  discovery  is  sought,  the  reasons  for  seeking  aid 
of  equity,  which  commonly  exist  in  cases  of  breach  of  trust,  are  wholly 
wanting.  The  courts  of  law  are  perfectly  adequate  to  give  effectual 
relief,  and  they  are  the  most  suitable  tribunals  for  the  purpose.  Bay 
City  Bridge  Co.  v.  Van  Eiten,  36  Mich.  210.  Compare  note  to  Pierson 
V.  Morgan,  20  Abb.  N.  C.  441. 

An  action  for  an  accounting  cannot  be  maintained  against  a  guardian  for 
moneys  retained  by  him  after  his  wai'ds  have  reached  majority,  where 
the  amount  is  fixed  and  determined.  Boardman,  J.,  says:  "It  wsi 
his  duty  to  provide  for  its  payment,  and  pay  the  same  to  them  at  their 
majority.  ...  It  became  due  at  their  majority  and  payable  v 
eiTectually  as  a  note  so  payable.  His  retaining  the  money  after  that 
time  was  a  breach  of  his  implied  promise  or  undertaking.  He  received 
it  to  be  paid  at  a  certain  fixed  time.     After  that  time  the  defendant 
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was  the  debtor  of  the  plaintiffs.  He  had  no  right  to  retain  the  money 
from  plaintiffs.  He  had  no  active  duty  to  perform  except  to  pay  over. 
There  was,  therefore,  no  trust,  and  no  relation  of  trustee  and  cestui 
que  trust.  There  was  no  subject  for  an  accounting.  It  was  a  debt 
due.  Weston  r.  Barker,  12  Johns.  276;  Shapley  v.  Abbott,  42  N.  Y. 
456.  That  the  right  of  action  at  law  exists  in  such  a  case,  see  General 
Mut.  Ins.  Co.  T.  Benson,  5  Dner,  168.  We  conclude,  then,  that  no  ques- 
tion of  trust  requiring  an  accounting  existed,  giving  jurisdiction  to 
equity,  and  that,  as  a  consequence,  the  six  years'  statute  of  limitations 
applied  and  barred  this  action."  Witter  v.  Brewster,  12  N.  Y.  Week. 
Dig.  358. 

The  action  was  brou^t  for  an  accounting  against  the  defendant,  as  county 
assessor  and  treasurer,  for  fees  and  emoluments  received  by  him,  over 
and  above  his  salary,  which  by  law  he  was  bound  to  pay  over  to  the 
county  (the  plaintiff).  Complaint  was  dismissed  on  demurrer  be- 
cause the  complainant  had  a  complete  and  adequate  remedy  at  law. 
There  was  no  reason  for  discovery,  as  the  fees  and  emoluments  were  a 
matter  of  record.     Clinton  County  v.  Schuster,  82  111.  137. 

II  money  paid  by  a  county  to  the  clerk  be  recoverable  back  by  the  county, 
the  action  at  law  for  money  had  and  received  is  a  full  and  adequate 
remedy;  and  where  no  fraud  is  shown,  a  resort  cannot  be  had  to  a 
court  of  equity.     Ramsay  ▼.  Clinton  County,  92  111.  225. 

^Vnckles  v.  Colgate,  72  Hun,  119,  25  N.  Y.  Supp.  072  (Citing  Woodtoorth 
V.  Bennett,  43  N.  Y.  273,  3  Am.  Rep.  706;  Knowlton  v.  Congress  iS 
Empire  Spring  Co.  67  N.  Y.  518;  Amot  v.  PUtston  d  E.  Coal  Co.  68  N. 
Y.  558;  Leonard  v.  FooU,  114  N.  Y.  378,  4  L.  R.  A.  728,  21  N.  E.  707; 
Gray  v.  Oxnard  Bros.  Co.  59  Hun,  387,  13  X.  Y.  Supp.  86). 

47.  —  remedy  at  law. 

Where  there  is  no  trust  or  fiduciary  relation,  and  no  right  to  have 
an  equitable  apportionment,  coupled  with  a  necessity  for  the  inter- 
v^ention  of  the  court  to  make  such  apportionment,  neither  the  mere 
fact  that  the  accounts  are  complicated,  nor  the  fact  that  discovery  is 
necessary,  makes  resort  to  an  action  of  an  equitable  nature  matter  of 
right  under  the  Codes ;  because  mere  complication  of  accounts,  at 
most,  makes  it  discretionary  with  a  court  of  equity  whether  to  take 
jurisdiction ;  and,  under  the  Codes,  discovery  can  be  had  equally  well 
in  an  action  of  a  legal  nature.^ 

» Vhlman  v.  Nem  York  L.  Ins.  Co.  109  N,  Y.  421,  17  N.  E.  363  (action  by 
tontine  policy-holder  to  compel  company  to  account,  dismissed  on  this 
ground  after  trial  and  judgment  for  plaintifT.  English  decisions  re- 
viewed). 

In  Marvin  v.  Brooks,  94  N.  Y.  71,  Finch.  J.,  said:  "The  best- considered 
review  of  the  authorities  puts  the  equitable  jurisdiction  upon  three 
grounds, — viz.,  the  complicated  character  of  the  accounts;  the  need 
of  a   discovery;    and   the  existence   of   a   fiduciary   or   trust  relation 


212  BBIS7  ON    PLEADINGS ^DEMUSKEB. 

(1  Story,  £q.  Jur.  |  459,  and  note  5).     The  necessity  for  a  resort  to 
equity  for  the  first  two  reasons  is  now  very  slight,  if  it  can  be  said  to 
exist  at  all,  since  a  oourt  of  law  can  send  to  a  referee  a  long  account, 
4  too  complicated  for  the  handling  of  a  jury;  and  furnishes,  by  an  exami- 

nation of  the  adverse  party  before  trial,  and  the  production  and  deposit 
of  books  and  papers,  almost  as  complete  a  means  of  disooveiy  aa  could 
be  furnished  by  a  court  of  equity.  But  the  Jurisdiction  of  the  latter 
court  over  trusts  and  those  fiduciary  relations  which  partake  of  that 
character  remains,  and  in  such  cases  the  right  to  an  accounting  seems 
well  established.  But  the  existence  of  a  bare  t^gesocj  is  not  sufficient. 
If  it  waB»  it  would  draw  into  equity  every  case  of  bailmoit  in  which 
an  account  existed." 

An  employee  whose  compensation  depends  upon  a  share  of  the  profits  can- 
not maintain  a  suit  for  an  accounting  against  the  employer,  where  it 
does  not  appear  that  the  accounts  are  complicated*  nor  that  they  can- 
not be  aa  well  settled  at  law.     Olda  v.  Regan  (N.  J.  Eq.)  32  Atl.  827. 

A  complaint  for  an  accounting,  which  alleges  that  defendanta  have  refused 
to  allow  plaintiff  to  examine  their  account  books,  and  have  dealt  un- 
fairly by  him,  but  does  not  specifically  allege  any  wrongdoing,  or  that 
plaintiff  ev«r  asked  defendants  to  account,  or  that  they  have  refused 
or  denied  their  liability  to  do  so,  is  insufficient,  since  it  lacks  all^pa- 
tiona  showing  a  right  to  resort  to  equity  for  an  acoounting,  or  that  an 
I  action  at  la^  would  not  afford  plaintiff  an  adequate  remedy.     Biein  v. 

Benedict,  83  Wis.  603,  53  N.  W.  891. 

In  Begge  v.  Edison  Electric  Illuminating  Co,  96  Ala.  295,  11  So.  381,  the 
court  says:  "Where  the  accounts  to  be  examined  and  stated  are  on 
one  side  only,  the  allegations  of  the  bill  must  show  the  existence  of  cer- 
tain conditions  which  are  prerequisite  to  the  exercise  of  equitable 
Jurisdiction.  There  must  either  be  so  great  a  complication  in  the  mat- 
ters of  account  that  a  common-law  court  is  unable  to  ferret  them  out, 
or  there  must  be  the  allegations  of  such  facts  as  show  the  necessity 
for  a  discovery,  and  this  discovery  must  be  prayed  for.  The  reason 
for  this  rule  is  evident,  for  in  going  into  courts  of  equity  one  is  met  at 
the  threshold  with  the  inquiry,  Can  complete  and  adequate  remedy  be 
obtained  in  a  court  of  law?" 

48.  Boyalty  contracts. 

The  mere  existence  of  a  stipulation  to  pay  a  royalty  on  one's  own 
transactions,  without  anything  to  indicate  a  trust  or  confidence  in  the 
fidelity  of  the  party  so  contracting,  is  not  ground  for  maintaining  an 
action  for  an  acoounting  in  equity.^ 

Otlierwise,  where  the  contract  was  sudi  that  one  party  was  intrust- 
ed with  the  duty  of  keeping  an  account  of  the  transactions,  according 
to  which  complainant's  right  was  to  be  measured.^ 

*  amith  V.  Ogilvie,  5  N.  Y.  Supp.  382. 

Mowon  V.  Bright,  L.  R.  4  Ch.  292,  holding  that,  although  the  relatimi  of 
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principal  and  agent  has  imposed  a  trust  upon  the  agent,  the  court  will 
entertain  a  bill  for  an  account.  Yet  the  difficulty  is  in  determining 
vhat  constitutes  this  species  of  trust.  It  is  not  every  agent  that  holds 
a  fiduciary  position  as  between  himself  and  his  principal.  Thus,  where 
a  patentee  agreed  with  a  machine-maker  that  the  machine-maker 
should  make  machines  according  to  the  patent,  and  sell  them,  taking 
a  certain  sum  upon  each  machine  for  himself,  and  paying  to  the  pat- 
entee, as  a  royalty,  the  amount  charged  for  the  machines  above  that 
sum,  the  patentee  cannot  maintain  a  suit  in  equity  for  an  account 
against  the  machine-maker  as  his  agent. 

Compare  Scmerby  v.  Muntin,  118  Mass.  279,  19  Am.  Kep.  459  (specific 
performance;  holding  that  an  agreement  as  to  invention  and  letters 
patent  is  capable  of  being  enforced  in  equity  by  compelling  an  assign- 
ment, an  account,  and  such  other  relief  as  the  circumstances  of  the 
ease  require). 

^Bovaird^a  Appeal  (Pa.)  6  Atl.  26;  Bentley  y.  Harris,  10  R.  I.  434,  14 
Am.  Rep.  695;  Harrington  ▼.  Churohtc€^rd,  29  L.  J.  Ch.  N.  S.  521,  8 
W.  R.  302  (sustaining  bill  by  one  employed  on  a  share  of  profits  to 
have  an  accounting) ;  Adams's  Appeal,  113  Pa.  449,  6  Atl.  100  (pat-" 
entee  against  licensee).  ' 

A.  complaint  in  an  action  by  one  to  whom  a  license  for  the  use  of  a  patent 
is  granted,  under  a  contract  providing  for  the  payment  by  plaintiff  of 
fixed  royalties  weekly,  and  a  designated  percentage  of  profits,  and  that 
in  default  of  payment  within  a  specified  time  after  notice  the  license 
shall  be  forfeited,  states  no  cause  of  action  where  it  alleges  that  there 
have  been  no  profits,  that  no  payment  is  due  defendant  except  the  fixed 
royalties,  and  that  defendant  threatens  to  enforce  the  forfeiture,  and 
asking  merely  for  an  accounting.  Safety  Electric  Constr.  Co.  v. 
Creamer,  84  Hun,  570,  33  N.  Y.  Supp.  411. 

i 

48.  Facta  showing  gronndB  for  equitable  cognizance  to  be  specifically 
alleged. 

Facts  showing  that  the  transactions  or  the  relations  of  the  parties 
are  of  such  a  nature  as  to  make  a  case  of  equitable  jurisdiction  to 
maintain  the  action  for  an  accounting,  should  be  specifically  alleged. 
A  general  allegation  of  their  character  is  not  sufficient* 

^Badger  y.  MdNamara,  123  Mass.  117    (demurrer  sustained  for  want  of 
such  facts). 

An  allegation  in  an  action  by  a  stockholder  of  a  corporation  for  an  ac- 
eountii^  of  moneys  alleged  to  have  been  illegally  voted  by  the  direct- 
ors, that  an  officer  of  the  corporation  haa  appropriated  funds  to  his 
private  use,  the  details  of  which  the  plaintiff  is  unable  to  state  because 
such  officer  conceals  from  him  the  financial  affairs  and  books  of  the 
corporation,  is  too  general  and  vague,  and  is  consistent  with  entire 
lack  of  knowledge  <»  information  by  plaintiff  on  the  subject.  Blotr  ▼. 
Telegram  Netospaper  Co.  172  Mass.  201,  51  N.  E.  1080. 
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d.  No  Adequate  Remedy  at  Law* 

SO.  Form  of  demurrer;  how  objection  may  be  raised. 

Under  a  demurrer  assigning  as  ground  that  the  complaint  does  not 
state  facts  sufficient  to  constitute  a  cause  of  action,  the  objection  that 
there  is  a  plain,  adequate,  and  complete  remedy  at  law  is  available,* 
unless  legal  relief  is  demanded  besides  the  equitable  relief,  and  the 
action  ought  to  be  sustained  as  for  legal  relief.^ 

In  equity,  a  demurrer  assigning  as  a  ground  that  the  bill  does  not 
show  that  there  is  no  adequate  remedy  at  law  is  sufficient  witliout 
suggesting  what  particular  allegations  are  needed  in  order  to  show 
the  want  of  such  remedy.' 

The  objection  that  plaintiff  in  an  equity  suit  has  an  adequate  rem- 
edy at  law  must  be  taken  by  demurrer  or  answer,  or  it  is  waived.* 

^EotchkiM  y.  Eliingf  36  Barb.  38  (action  to  remove  cloud  from  title); 
(hMiokmm  y.  Madsen,  87  Wis.  19,  57  N.  W.  965. 

A  demurrer  ore  tenua  in  an  action  in  which  the  subject-matter  is  of  equi- 
table cognizance  does  not  go  to  the  point  that  the  plaintiff  has  an 
adequate  remedy  at  law,  but  only  raises  the  question  whether  the  com- 
plaint states  a  cause  of  action  in  equity.  Pieratoff  ▼.  Jorgea,  86  Wis. 
128,  56  N.  W.  735;  BigelotD  ▼.  Washburn,  98  Wis.  553,  74  N.  W.  362. 

The  objection  that  plaintiffs  had  an  adequate  remedy  at  law  is  admissible 
on  a  general  demurrer  to  a  petition  in  equity  for  the  removal  of  a 
cloud  from  title  to  land,  and  for  other  relief.  Kruczinaki  ▼.  Neuen- 
dorf, 99  Wis.  264,  74  N.  W.  974  (Citing  as  Overruled,  Stein  ▼.  Bene- 
dict, 83  Wis.  604,  53  N.  W.  801). 

'If  this  be  the  case,  to  sustain  the  demurrer  would  be  to  sanction  a  de- 
murrer to  relief. 

•  Wetherell  v.  Eherle,  123  111.  666,  14  N.  E.  675. 

*Bigelow  v.  Washburn,  08  Wis.  553,  74  N.  W.  362;  Meyer  v.  Oarthwaite, 
92  Wis.  571,  66  N.  W.  704. 

An  objection  to  the  jurisdiction  of  a  court  of  equity  on  the  ground  that 
there  is  an  adequa-te  remedy  at  law  may  always  be  taken  by  the  answer. 
Black  V.  Miller,  173  111.  489,  50  N.  E.  1009. 

In  case  it  appears  on  the  face  of  the  bill  that  the  plaintiff  has  an  adequate 
remedy  at  law,  the  objection  may  be  raised  by  demurrer;  but  defend- 
ant cannot,  as  a  matter  of  right,  avail  himself  of  that  defense  after 
answering,  unless  it  is  pleaded  in  the  answer.  Metropolitan  Elev.  R, 
Co.  V.  Johnston,  84  Hun,  83,  32  N.  Y.  Supp.  49  (Citing  Tucfcer  v.  Man- 
hattan R.  Co,  78  Hun,  439,  29  N.  Y.  Supp.  202;  Brown^  B.  d  Co,  v. 
Lake  Superior  Iron  Co,  134  U.  S.  530,  33  L.  ed.  1021,  10  Sup.  Ct.  Rep. 
604). 

The  objection  must  be  raised  by  answer.  Witherhee  v.  Meyer,  84  Hub, 
146,  32  N.  Y.  Supp.  537. 
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'Hi'he  fact  that  a  complainant  has  an  adequate  remedy  at  law  is  defensive 
in  its  nature  and  need  not  be  negatived  in  the  bill.  If,  on  the  facts 
averred  in  the  bill,  it  contains  equity,  unless  the  complainant  has  an 
adequate  legal  remiedy,  and  the  bill  is  silent  as  to  the  existence  of  such 
legal  remedy,  the  defense  based  upon  its  existence  is  matter  for  answer 
or  plea;  it  can  be  made  by  demurrer  only  when  the  bill  affirmatively 
discloses  the  fact."     Burm  v.  Timherlake,  104  Ala.  263,  16  So.  97. 

The  objection  to  the  jurisdiction  of  a  court  of  equity  on  the  ground  that 
there  is  an  adequate  remedy  at  law  may  be  enforced  by  the  court  sua 
aponte,  though  not  raised  by  the  pleadings  or  suggested  by  counsel. 
KiUian  v.  Ehbinghau^,  110  U.  S.  568,  28  L.  ed.  246,  4  Sup.  Ot.  Rep. 
232  (Citing  Parker  v.  Winnipiseogee  Lake  Cotton  d  Woollen  Co.  2 
Black,  545,  17  L.  ed.  333;  Leicia  v.  Cocks,  23  Wall.  466,  23  L.  ed.  70). 

Under  the  Codes,  it  has  sometimes  been  held  that  the  remedy  is  by  motion 
as  to  mode  of  trial,  not  demurrer.  De  Bussierre  v.  Holladay,  55  How. 
Pr.  210;  independent  School  Diut.  v.  Independent  Bchool  Diet,  41  Iowa, 
321. 

51.  Showing  want  of  adequate  remedy. 

A  oomplaint  asking  ouly^  equitable  relief  is  demurrable  if  the 
facta  stated  are  such  that  there  is  a  plain,  adequate,  and  complete  rem- 
edy at  law.* 

If  the  jurisdiction  is  concurrent,  the  facts  stated  must  show  tliat 
there  is  not  such  a  legal  remedy.' 

*  If  the  complaint  asks  legal  relief,  it  is  not  oad  on  demurrer  because  of 
also  asking  equitable  relief. 

'  Demurrer  lies  if  plaintiff,  by  his  own  showing,  has  an  effectual  and  com- 
plete remedy  at  law,  and  sets  up  no  particular  title  to  the  aid  of  a 
court  of  equity.  Bill  by  attorneys  and  solicitors  for  an  account  of 
payments  and  services  for  the  defendants  and  others  on  request  made, 
on  behalf  of  all  the  creditors  of  an  insolvent  debtor,  therefore  dis- 
missed on  demurrer.  Lynch  v.  Willard,  6  Johns.  Gh.  342,  21  Am. 
Dec.  S4. 

A  bill  asking  for  an  accounting  in  equity  discloses  an  adequate  remedy  at 
law  and  is  not  maintainable  where  it  shows  no  more  than  that  the 
defendant  has  received  money  legally  belonging  to  the  plaintiff,  which 
he  has  failed  to  pay  over,  and  for  which  an  action  at  law  for  money 
had  and  received  would  be  proper;  but  fails  to  aver  any  confusion  or 
complication  of  accounts  justifying  a  resort  to  equity.  Dor  gin  v.  Hew- 
litt,  115  Ala.  510,  22  So.  12S. 

A  complaint  in  equity  alleging  that  the  defendant  corporation,  in  consider- 
ation of  the  plaintiff's  relinquishment  to  it  of  his  interest  as  a  stock- 
holder, and  the  conveyance  of  personal  property,  agreed  to  pay  speci- 
fied debts  of  the  plaintiff,  which  it  has  failed  to  do,  except  in  part,  dis- 
closes an  adequate  remedy  at  law  for  breach  of  the  contract,  and  is 
demurrable  on  that  ground,  where  the  insolvency  of  the  defendant  is 
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not  alleged,  or  facts  shown  entitling  the  plaintiff  to  rescind  the  agree- 
ment.    EUis  Y.  8outhwe8tem  Land  Co.  102  Wis.  409,  78  N.  W.  583. 

Whore  the  oomplaint  shows  on  its  face  that  the  complainant  had  an  ade- 
quate remedy  at  law,  the  fact  that  under  a  misapprehension  of  his 
rights  he  failed  to  take  advantage  of  this  remedy  until  too  late,  affords 
no  ground  for  equitable  relief.  Heller  y.  DyertfUle  Mfg.  Co.  116  Osl. 
127,  47  Pac.  1016. 

A  petition  for  an  injunction  is  bad  on  demurrer  where,  admitting  all  the 
allegations  therein  to  be  true,  it  shows  that  plaintiff  has  a  complete 
and  adequate  remedy  at  law  for  the  injury  sustained.  Planet  Prop- 
erty d  Financial  Co.  y.  8t.  Louie,  O.  B.  A  C.  R.  Co.  115  Mo.  613,  22 
6.  W.  616. 

A  demurrer  to  a  bill  in  equity  should  be  sustained  and  the  plaintiff  re- 
mitted to  his  legal  remedy,  where  the  specific  facts  stated  in  the  bill 
show  that  there  is  a  plain,  adequate,  legal  remedy  as  to  the  matters  in 
dispute,  notwithstanding  vague  and  general  allegations  as  to  equita- 
ble jurisdiction.  Van  Dom  y.  Lewie  County,  38  W.  Va.  267,  18  8.  E. 
579. 

A  bill  to  enjoin  a  judgment  upon  the  ground  of  the  breach  of  an  agreement 
for  the  continuance  of  the  case,  and  failure  of  the  complainants  to 
learn  of  the  judgment  until  too  late  to  appear  before  the  justice  and 
have  the  verdict  set  aside  and  a  new  trial  awarded,  is  demurrable  as 
showing  an  adequate  remedy  at  law  on  its  face,  where  it  is  apparent 
therefrom  that  the  c<Hnplainants  might,  after  learning  of  the  judg- 
ment, have  taken  an  appeal  and  obtained  a  writ  of  certiorari.  Shay 
V.  Volan,  46  W.  Va.  299,  33  8.  E.  225. 

Suits  in  equity  cannot  be  sustained  in  either  of  the  courts  of  the  United 
States  in  any  case  where  a  plain,  complete,  and  adequate  remedy  may 
be  had  at  law.  Bmyth  v.  IJew  Orleane  Canal  d  Bkg.  Co.  141  U.  8.  656, 
35  L.  ed.  891,  12  8up.  Ct  Rep.  113. 

*  A  complaint  in  a  proceeding  in  equity  by  a  judgment  creditor  in  a  joint 
judgment  to  set  aside  a  conveyance  by  one  of  the  judgment  debtors  as 
in  fraud  of  creditors  is  demurrable  for  failure  to  show  that  the  other 
joint  judgment  debtors  did  not  have  sufficient  property  subject  to  exe- 
cution to  satisfy  the  debt  at  law.  Euclid  Ave.  Nat.  Bank  t.  Judkine, 
66  Ark.  486,  51  8.  W.  632. 

But  an  equitable  petition  by  an  execution  creditor,  alleging  that  the  exe- 
cution debtor  and  other  persona  made  defendants  had  entered  into  a 
conspiracy  to  defeat  the  collection  of  plaintiff's  debt;  that  the  common 
object  of  all  the  conspirators  was  to  hide  and  cover  up  in  the  names  of 
the  defendants  other  than  the  execution  debtor  property  belonging  to 
the  latter ;  and  that,  in  pursuance  of  such  object,  various  deeds  had  been 
executed,  purporting  to  convey  specified  parcels  of  realty  belonging  in 
fact  to  the  execution  debtor;  and  asking  for  the  cancelation  of  such 
conveyances  as  fraudulent,  and  for  a  judgment  subjecting  the  property 
to  plaintiff's  execution, — is  not  demurrable  on  the  ground  that  plain- 
tiff has  a  complete  remedy  at  law.  Conley  ▼.  Buck,  100  Ga.  187,  28 
B*  £.  97. 
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.And  an  allegation  in  an  aetion  to  set  aside  a  fraudulent  conveyanoe  by  a 
surety  on  a  recognizance,  that,  with  the  exception  of  the  lands  so  con- 
veyed, all  the  defendants  in  the  judgment  nuide  the  basis  of  the  action 
aie  insolvent,  and  that  executions  have  been  issued  and  returned  unsat- 
isfied against  all  of  them,  sufficiently  shows  that  the  judgment  creditor 
has  exhausted  his  legal  remedy.  Quinn  v.  People  use  of  Salina  Oounty, 
146  HI.  275,  34  N.  E.  148. 

In  a  creditor's  suit  to  reach  an  equitable  interest  which  the  debtor  has 
fraudulently  transferred,  the  plaintiff  must  allege  and  prove  that  he 
has  no  legal  remedy,  that  the  debtor  is  insolvent  and  has  no  other 
property  from  which  his  debt  may  be  satisfied, — ^the  best  proof  of 
which  facts  is,  as  a  rule,  the  return  of  an  execution  mUla  bono. 
Bpooner  v.  Travelers  Ins,  Co.  76  Minn.  311,  79  N.  W.  306. 

A  bill  to  subject  partnership  assets  to  the  pa3rment  of  a  judgment  need 
not  negative  the  defense  of  an  adequate  remedy  at  law,  if,  on  the  facts 
averred  in  the  bill,  it  contains  equity,  and  is  silent  as  to  the  existence 
of  a  legal  remedy.     Bunn  v.  Timberlake,  104  Ala.  263,  16  So.  97. 

A  bill  to  set  aside,  as  in  fraud  of  creditors,  a  conveyance  of  land  in  the 
District  of  Columbia  by  a  resident  of  New  York,  filed  by  a  resident  of 
Maryland,  is  demurrable  as  failing  to  state  a  cause  cognizable  in 
equity,  where  it  does  not  show  that  the  defendant  has  no  property  sub- 
ject to  execution  in  the  state  of  his  residence,  or  that  the  debt  was  con- 
tracted in  the  District  of  Columbia,  or  that  the  defendant  ever  resided 
there;  or  state  any  reason  why  appellant  could  not  have  commenced 
his  action  at  law  and  sued  out  attachment  against  thA  nonresident  de- 
fendant.    Bess  V.  Horion,  2  App.  D.  C.  81. 

A  creditor's  bill  alleging  the  date  of  entry  of  judgment,  and  that  execu- 
tion was  issued  and  returned  unsatisfied,  and  that  the  judgment  was 
revived  by  scire  facias  on  a  certain  date,  without  showing  that  an  exe- 
cution was  issued  within  seven  years  after  rendition  of  the  judgment, 
or  givii^  the  date  of  its  issuance,  or  that  an  execution  was  issued  after 
its  revival,  is  insufficient  as  failing  to  show  that  the  complainant  has 
exhausted  his  legal  remedies.     Crawford  v.  Cook,  55  111.  App.  351. 

A  bill  asking  far  an  accounting,  for  the  restraining  of  an  action  at  law, 
and  for  a  decree  establishing  the  rights  of  parties  to  real  property  now 
held  by  the  complainant  as  trustee,  and  that  the  necessary  conveyances 
in  accordance  with  such  determination  be  made,  is  not  demurrable  as 
faOing  to  state  a  case  for  equitable  relief,  or  because  an  adequate  rem- 
edy exists  at  law.     Lieherman  v.  Blornan,  118  Mich.  355,  76  N.  W.  757. 

An  averment  by  a  principal  in  an  action  against  him  in  equity  for  an 
aoeounting  by  an  agent  to  recover  commissions  for  his  services,  that 
the  plaintiff  has  an  adequate  remedy  at  law,  is  not  essential  to  render 
available  the  objection  that  siuch  an  action  will  not  lie.  Skilton  v. 
Payne,  18  Misc.  332,  42  N.  Y.  Supp.  111. 

A  bill  for  infringement  of  a  patent,  filed  only  twenty-two  days  before  the 
expiration  of  the  patent,  must  allege  the  special  equities  which  will  con- 
fer jurisdiction  upon  a  court  of  equity,  and  clearly  show  both  the  right 
to  a  present  injunction,  upon  which  jurisdiction  hinges,  and  the  neoesr 
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■ity  for  enforoemeot,  as  otherwise  there  may  he  an  adequate  legal  rem- 
edy.    McDonald  y.  MUler,  84  Fed.  344. 

A  complaint  for  an  injunction  to  restrain  an  alleged  trespasa,  simply 
alleging  that  the  complainant  has  no  adequate  remedy  at  law  and  that 
his  damages  will  be  irreparable,  is  insufficient  as  being  a  statement  of 
complainant's  mere  opinion  or  fears,  where  he  does  not  state  facts  to 
enable  the  court  to  determine  whether  or  not  his  alleged  injury  will 
be  irreparable.  Indian  River  8.  B.  Co.  v.  East  Coast  Transp.  Co,  28 
Fla.  387,  10  So.  480. 

The  averment  in  a  complaint  in  a  suit  to  restrain  the  collection  of  a  per- 
sonal tax,  that  the  threatened  levy  and  sale  of  the  complainant's  logs 
would  be  a  great  and  irreparable  injury,  for  which  he  would  have  do 
adequate  remedy  by  proceedings  at  law,  is  merely  a  conclusion  of  law, 
and  is  insufGcient  to  negative  the  existence  of  an  adequate  remedy  at 
law.     Laird,  N.  d  Co.  v.  Pine  County,  72  Minn.  400,  75  N.  W.  723. 

A  complaint  in  an  action  to  restrain  the  construction  of  a  sewer  by  a 
municipal  corporation,  on  the  ground  of  the  alleged  invalidity  of  the 
ordinance  authorizing  its  construction,  is  demurrable  for  failure  to 
allege  facts  showing  that  the  plaintiffs  have  no  adequate  remedy  at 
law.     Schulz  V.  Albany,  27  Misc.  51,  57  N.  Y.  Supp.  963. 

An  answer  by  a  sheriff  in  a  suit  in  equity  by  the  grantee  of  land  to  re- 
strain the  sale  thereof  under  execution  against  his  grantor  need  not, 
when  setting  up  that  the  conveyance  was  fraudulent  and  void  as  to 
creditors,  allege  that  the  grantor  had  no  other  property  from  which 
the  judgment  might  be  satisfied,  although  such  an  allegation  might  be 
necessary  were  he  first  invoking  the  equity  powers  of  the  court.  Pro- 
heri  V.  McDonaJd,  2  S.  D.  495,  51  N.  W.  212. 

Whitehead  v.  Entwhistle,  27  Fed.  778  (bill  to  quiet  title  to  real  estate, 
where  the  allegations  showed  that  the  defendant  was  in  possession, 
and  ejectment  might  be  maintained.  Dictum,  that  the  allegations 
must  show  that  there  is  no  adequate  remedy  at  law). 

A  bill  to  remove  a  cloud  on  title  should  affirmatively  show  that  plaintiff 
actually  has  not  a  plain,  adequate,  and  complete  remedy  at  law.  It  is 
not  enough  to  show  that  he  may  not  have  such  remedy.  Southern  P. 
R.  Co.  V.  Goodrich,  57  Fed.  879. 

An  allegation  that  plaintiff  cannot  be  compensated  in  damages  is  not 
necessary  in  an  action  to  quiet  title,  baaed  on  an  oral  contract  for 
lands,  where  equity  and  law  jurisdiction  reside  in  the  same  court 
Putffrhaugh  v.  PuterhaugK  131  Ind.  288,  15  L.  R.  A.  341,  30  N.  £.  519. 

A  bill  in  equity  to  quiet  title  to  land  claimed  under  a  statute  requiring 
the  bill  to  describe  the  land,  name  the  person  reputed  to  have  title, 
interest,  or  encumbrance,  and  call  upon  him  to  set  forth  and  specify 
his  title,  claim,  or  encumbrance,  and  how  the  same  is  derived  or  cre- 
ated,— ^need  not  allege  that  the  complainant  cannot  attack  defendant's 
claim  by  a  suit  at  law.  Bishop  v.  Waldron,  56  X.  J.  £q.  484,  40  Atl. 
447. 

A  bill  in  equity  which  does  not  aver  that  complainant  is  in  possession  of 
lands,  and  which  does  not  allege  that  some  obstacle  or  impediment 
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exists  which  embarrasses  the  assertion  of  his  rights  at  law,  may  not  be 
maintained  as  a  bill  to  remove  a  cloud  from  the  title.  Broicn  v.  Hun- 
ter, 121  Ala.  210,  25  So.  924. 

A  petition  which  avers  the  purchase  of  standing  trees  by  plaintiff  under 
an  execution  against  a  pun^haser  thereof  from  the  equitable  owners  of 
the  land,  the  trees  having  been  identified  by  marks,  the  record  of  the 
conveyance  to  the  purchaser,  a  subsequent  sale  of  the  trees  by  the 
original  vendor,  a  sale  of  the  land  by  him  without  reserving  the  trees, 
the  record  of  the  latter  conveyance,  that  defendants  and  each  of  them 
is  claiming  to  be  the  owner  of  the  trees,  and  is  injuring  if  not  totally 
destroying  their  market  value,  and  that  such  subsequent  conveyances 
cast  a  cloud  upon  plaintiff's  title,-— does  not  state  a  case  for  equitable 
relief  in  the  absence  of  any  averment  that  plaintiff  is  prevented  from 
removing  the  trees,  or  that  the  defendants  have  ever  attempted  to  pre- 
yent  him,  or  to  remove  the  trees  themselves,  or  that  defendants  are 
insolvent.  Wood  y.  Asher  Lumber  Co.  19  Ky.  L.  Rep.  235,  39  S.  W. 
702. 

Kip  V.  New  York  d  E.  R,  Co,  6  Hun,  24  (suit  asking  that  proceedings 
in  eminent  domain  be  enjoined  because  the  statute  claimed  to  sanction 
them  was  unconstitutional.      Demurrer  sustained). 

I>amages  being  an  adequate  remedy  for  breach  of  contract  as  to  personal 
property,  a  complaint  for  specific  performance  of  such  a  contract,  or. 
In  the  alternative,  compensation  for  the  value  of  the  stock,  is  bad  on 
demurrer.     Avery  y.  Ryan,  74  Wis.  591,  43  N.  W.  317. 

Under  the  Massachusetts  statutes,  limiting  the  court  in  the  exercise  of 
the  chancery  powers  conferred  upon  it,  to  cases  where  the  party  has 
not  a  plain,  adequate,  and  complete  remedy  at  law,  a  bill  is  demurrable 
not  only  if  it  shows  that  the  plaintiff  has  a  remedy  at  law  equally 
sufficient  and  available,  but  also  if  it  fail  to  show  that  he  is  without 
auch  remedy.  Jones  v.  Newhall,  115  Mass.  244,  15  Am.  Rep.  97; 
Uagvirt^a  Appeal,  102  Pa.  120  (reversing  for  error  in  not  sustaining 
a  demurrer). 

In  Mentz  v.  Cook,  108  N.  Y.  504,  15  N.  E.  541,  where  it  is  said  (p.  500) 
that  the  complaint  would  not  have  been  demurrable,  it  must  be  noticed 
that  the  court  had  previously  said  (p.  508)  that  the  complaint  suffi- 
ciently alleged  facts  showing  a  want  of  adequate  remedy  at  law. 

See  other  authorities  under  Account,  S  75,  infra, 

Aa  to  What  is  Deemed  Adequate  within  the  Rule,  see  f  56,  infra. 

If  the  language  of  the  bill  is  equivocal,  the  presumption,  under  Tennessee 
law,  will  be  in  favor  of,  rather  than  against,  the  bill.  Kerr  v.  Kerr, 
3  Lea,  224  (bill  to  reach  property  of  a  judgment  debtor;  an  allegation 
that  the  defendant  "has  title"  to  certain  real  property  will  not  be 
deemed  to  imply  that  he  has  legal  title). 

If  tlie  plaintiff  makes  out  a  prima  facie  case  for  the  intervention  of  equity, 
by  showing  either  that  the  tort  will  cause  an  injury  which  is  specific, 
and  which  the  person  injured  cannot  specifically  repair,  and  which 
eannot  be  paid  for  in  money,  or  an  injury  the  extent  of  which  it  is 
Impossible  to  ascei-tain  or  estimate  with  any  accuracy,  he  will  be  en- 
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titled  to  the  interference  of  equity  to  prevent  tbe  oommieBion  of  the 
tort;  otherwise,  the  remedy  at  law  u  adequate  so  far  aa  regards  the 
nature  of  the  tort,  unless  the  defendant  can  show  that  the  damage 
which  will  be  caused  to  him  by  the  prevention  of  the  act  will  so  much 
exceed  the  damage  which  will  be  caused  to  the  plaintiff  by  the  doing 
of  the  act  that  the  interference  of  equity  will  not  be  promotive  of  jua- 
tioe.  Prof.  Langdell,  in  1  Harvard  L.  Rev.  121,  adding:  "If  the  de- 
fendant can  show  that,  the  plaintiff  should,  it  seems,  be  left  to  his 
remedy  at  law.  One  objection  to  the  interference  of  equity  under  such 
circumstances  is  that  it  ia  not  likely  to  have  any  other  effect  than  that 
of  compelling  the  defendant  to  purchase  the  plaintiff's  acquiescence  at 
an  exorbitant  price." 

Under  6a.  Civ.  Code,  S  4843,  requiring  a  plaintiff  to  set  forth  his  cause  of 
action  plainly  and  in  an  orderly  way,  a  petition  stating  a  legal  caose 
of  action,  though  using  terms  appropriate  to  an  equitable  proceeding, 
in  so  far  as  it  does  not  seek  any  extraordinary  relief,  is  not  demurra- 
ble on  the  ground  that  plaintiff  had  an  adequate  remedy  by  action  at 
law.     TeoBley  v.  Bradley,  110  Ga.  497,  36  S.  £.  782. 

82.  —  in  case  of  several  g^nnds  of  relief. 

If  the  complaint  states  more  than  one  ground  for  the  same  relief 
as  a  single  cause  of  ajction, — as,  for  instance,  facts  showing  that  an 
instrument  is  voidable,  and  other  facts  showing  that  it  is  void, — ^the 
existence  of  a  plain,  adequate,  and  complete  remedy  at  law  upon  one 
groimd  does  not  render  it  demurrable  if  there  is  no  such  remedy  upon 
the  other  ground.^ 

'  In  a  bill  by  heirs  to  vacate  an  order  of  sale  confirmation,  it  was  held 
that  if  either  ground  were  sufficient,  joining  the  other  could  not  impair 
the  bill.     Tillman  v.  Thomas,  87  Ala.  321,  6  So.  151. 

Boyle  V.  Brooklyn,  71  N.  Y.  1,  Reversing  8  Hun,  32  (complaint  to  can- 
cel assessment  as  a  cloud  on  title,  stating  two  defects,  one  of  which 
did,  and  the  other  of  which  did  not,  appear  on  the  face  of  the  pro- 
ceedings). 

63.  Assignee. 

The  common-law  inability  of  an  assignee  of  a  cause  of  action  to 
sue  as  such  at  law  is  not  a  sufficient  ground  to  enable  him  to  sue  in 
equity.^ 

'  Hayward  v.  Andrews,  106  U.  S.  672,  27  L.  ed.  271,  1  Sup.  Ct  Rep.  644; 
New  York  Otiaranty  d  Indemnity  Co.  v.  Memphis  Waier  Co,  107  U.  S. 
205,  27  L.  ed.  484,  2  Sup.  Ct.  Rep.  279. 

64.  What  is  a  ''remedy  at  law." 

Whether  a  statutoiy  action  or  special  proceeding,  or  an  ability  to 
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bring  a  legal  action  in  another  state,  is  a  remedy  "at  law/'  within  the 
rule,  has  not  been  fully  settled.  The  better  opinion  is  that  a  court  of 
equity  is  not  deprived  of  any  inherent  jurisdiction  as  such  by  the 
existence  of  a  remedy  conferred  on  a  court  of  law  by  statute,^  unless 
the  statute  secures  a  right  of  trial  by  jury ;  nor  by  the  fact  that  a  citi- 
zen complainant  might  resort  to  a  foreign  tribunal ;  for  so  far  as  the 
objection  that  there  is  an  adequate  remedy  at  law  is  a  matter  of  right 
on  the  part  of  the  defendant,  it  is  founded  on  the  right  to  trial  by 
jury.*  But  ihe  existence  of  such  a  statutory  or  foreign  remedy  is 
ground,  in  the  discretion  of  the  court,  for  refusing  to  exercise  equita- 
ble jurisdiction.' 

*The  adequate  remedy  at  law  which  is  the  test  of  equitable  jurisdiction 
in  the  courts  of  the  United  States  is  that  which  existed  when  the  judi- 
ciary act  of  1789  was  adopted,  unless  subsequently  changed  by  act  of 
Congress,  and  is  not  the  existing  remedy  in  a  state  or  territory  by  vir- 
tue  of  local  legislation.  McConihay  v.  Wright,  121  U.  8.  201,  30  L. 
ed.  932,  7  Sup.  Ct.  Rep.  040. 

A  statutory  remedy  at  law  does  not  take  away  equity  jurisdiction.  Bree- 
den  y.  Lee,  2  Hughes,  484,  Fed.  Oas.  No.  1,828. 

A  statute  providing  for  foreclosure  of  chattel  mortgages  by  an  action  of  a 
legal  nature  should  not  be  construed  by  implication  as  taking  away  the 
general  jurisdiction  of  a  coturt  of  equity  to  entertain  an  equitable 
action  for  that  purpose.  Ogden  Cotnmeroial  Tfat,  Bank  t.  Davidson, 
18  Or.  67,  22  Pac  617. 

CSiancery  is  not  deprived  of  its  original  jurisdiction  in  any  case,  either  by 
the  operation  of  a  statute  conferring  similsjr  jurisdiction  upon  the 
common-law  courts,  or  by  the  adoption  in  those  courts  of  the  principles 
or  practices  of  a  court  of  equity.  Frey  v.  Demareat,  16  N.  J.  Eq.  236 
(Citixig  AtkxMon  v.  Leonard,  3  Bro.  Ch.  218;  King  v.  Baldwin,  17 
Johns.  384,  8  Am.  Dec.  415;  Sailly  v.  Elmore,  2  Paige,  497;  Varei  T. 
Vew  York  Ins.  Co.  7  Paige,  560;  White  v.  Meday,  2  Edw.  Gh.  486). 

•Killian  v.  Ehhinghaus,  110  U.  S.  568,  573,  28  L.  ed.  246,  248,  4  Sup.  Ct 
Rep.  232   (Citing  Hipp  v.  Bahin,  19  How.  271,  15  L.  ed.  633). 

*Even  a  court  of  law  may  refuse  in  its  discretion  to  entertain  an  action 
between  transient  persons  on  a  foreign  tort. 

55.  statutory  remedy  in  equity. 

A  state  statute  giving  a  remedy  in  equity  does  not,  in  the  TTnited 
States  courts,  take  a  case  out  of  the  rule  that  equity  cannot  be  resorted 
to  if  there  is  a  speedy,  plain,  adequate,  and  complete  remedy  at  law.* 

» Whitehead  v.  Enttohistle,  27  Fed.  778. 

Compaie  Van  Norden  v.  Morton,  99  U.  S.  878,  26  L.  ed.  463. 
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56.  What  ii  a  ''plain,  adequate,  and  complete"  remedy. 

The  tests  as  to  whether  the  remedy  at  law  is  plain,  adequate,  and 
romplete  are  the  same  in  the  courts  of  the  United  States*  and  other 
courts^  acting  under  statutes  which  forbid  the  exercise  of  equity  ju- 
nsdiction  when  sudi  remedy  exists,  as  it  is  in  courts  acting  under  the 
general  principles  of  equity  jurisdiction. 

The  remedy  at  law  is  not  "plain,"  within  the  meaning  of  the  rule, 
if  there  is  serious  doubt  as  to  the  existence  of  a  legal  remedy,*  or  as 
to  the  construction  of  an  instrument  in  one  view  of  which  there  is  no 
remedy  at  law,*  or  as  to  the  propriety  of  joining  the  parties  at  law,* 
or  as  to  the  possibility  of  ascertaining  the  facts  necessary  to  determine 
the  strict  legal  rights  of  the  parties.® 

The  remedy  at  law  is  not  "adequate,"  within  the  meaning  of  the 
rule,  if  it  is  not  adapted  to  ascertaining  the  facts, — as,  where  discov- 
ery is  necessary  and  the  court  of  law  has  not  the  power  to  compel  it  ;^ 
or  where  an  account  to  be  taken  is  so  complicated,  or  the  parties  with 
conilicting  interests  are  so  numerous,®  that  justice  could  not  well  be 
done  by  jury  trial. 

The  remedy  at  law  is  not  "complete,"  within  the  meaning  of  the 
nile,^  if  it  could  not  redress  all  the  wrongs,  establish  all  the  ri^ts, 
and  administer  full  relief  in  view  of  the  transaction  in  question.^^ 

The  equity  jurisdiction  attaches  unless  the  legal  remedy,  both  in 
respect  to  the  final  relief  and  the  mode  of  obtaining  it,  is  as  efficient 
as  the  remedy  which  equity  would  confer  under  the  same  circumstan- 
ces.^^ 

But  it  is  not  enough  to  show  that  a  remedy  at  law,  theoretically 
clear,  adequate,  and  complete,  has  been  resorted  to  without  success.^' 

'  Section  16  of  the  judiciarj  act  of  1789  is  merely  declaratory  of  the  pre- 
existing rule,  and  does  not  apply  where  the  remedy  is  not  "plain,  ade- 
quate,  and  complete,**  or,  in  other  words,  where  it  is  not  as  practical 
and  efficient  to  the  ends  of  justice  and  to  its  prompt  administratioi  as 
the  remedy  in  equity.  Oclrichs  v.  Spain,  15  Wall.  211,  •tt6  nom.  (M- 
richs  v.  Williams,  21  L.  ed.  43. 

*See,  for  instance,  Massachusetts  cases  cited  infra. 

*  Where  bail  was  discharged  by  reason  of  an  agreement  between  the  debtor 

and  creditor  in  violation  of  its  terms,  it  was  held  that  equity  might 
afford  relief  and  grant  a  perpetual  injunction  against  its  enforcement, 
the  remedy  at  law  being  doubtful.  Rathhone  v.  Warren,  10  Johns. 
688. 

*  Ludlow  V.  Bimond,  2  Cai.  Cas.  1    (contract  susceptible  of  two  construc- 

tions, upon  one  of  which  there  was  clearly  no  remedy  at  law,  and  8p» 
ciflc  perfornumoe  might  be  necessary). 
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'Fraud  on  several  associates  in  a  mining  enterprise  by  another  associate, 
who  stood  in  a  fiduciary  relation.  Bill  for  accounting  sustained.  The 
court  says:  ''If  an  action  at  law  could  be  maintained,  it  is  not  plain 
whether  the  plaintiffs  should  join  in  the  action  or  whether  each  should 
bring  an  action  to  recover  the  damages  he  sustained  by  the  fraud.  We 
have  no  doubt  that,  since  the  passage  of  the  statute  of  1877,  chap.  178, 
SS  1,  2,  this  court  has  jurisdiction  in  equity  of  this  case;  and,  without 
determining  abeolutely  that  the  plaintiffs  have  no  remedy  at  law,  we 
are  of  opinion  that  their  remedy  at  law  is  not  so  plain  that  we  ought 
to  deny  them  relief  in  equity."     Dole  v.  Wooldredge,  135  Mass.  140. 

*  Carpenter  v.  Carpenter,  40  Hun,  263. 

In  a  suit  arising  out  of  the  sale  of  a  cargo  of  a  wrecked  vessel  under  the 
award  of  a  "wrecker's  court"  of  another  state,  it  was  contended  that 
the  plaintiff's  remedy  was  an  action  of  trover  in  a  court  of  law.  But 
it  was  held  that  the  accidental  obliteration  of  the  mark  upon  the  goods, 
which  rendered  it  impossible  to  ascertain  to  which  of  the  various  own- 
ers of  the  cargo  the  part  saved  belonged,  together  with  the  complicated 
rights  of  the  parties  in  interest,  made  the  plaintiff's  remedy  at  law 
doubtful  and  difficult,  and  this  alone  would  be  sufficient  to  confer  equi- 
table jurisdiction.     American  Ins.  Co.  v.  Fiak,  1  Paige,  90. 

Wood  V.  Seely,  32  N.  Y.  105,  and  cases  cited  (holding  that  where  title  to 
real  property  is  involved,  if  the  removal  of  a  cloud  thereon  depends  on 
oral  evidence,  the  party  is  not  bound  to  take  the  hazard  of  its  loss  by 
awaiting  an  action  at  law,  but  may  maintain  a  suit  in  equity). 

Compare  Weil  v.  Raymond,  142  Mass.  200,  7  N.  E.  860  (holding  that  un- 
certainty as  to  who  is  the  debtor,  or  whether  attachable  property 
belongs  to  the  debtor,  is  not  enough  to  sustain  a  resort  to  equity). 

*  Sullivan  v.  Portland  <£  K,  R.  Co.  94  U.  S.  806,  24  L.  ed.  324. 
And  see  S  34,  supra;  Accountixq,  §f  45-49,  supra, 

*Plummer  v.  Connecticut  Mut.  L.  Ins.  Co.  Ilclmes,  267,  Fed.  Cas.  No. 
11,232  (demurrer  overruled). 

•Brush  Electric  Co.'s  Appeal,  114  Pa.  574,  7  Atl.  794  (with  dictum  that 
a  bill  may  be  sustained  solely  upon  the  ground  that  it  is  the  most  con- 
venient remedy.  Citing  Kirkpatrick  v.  McDonald,  11  Pa.  387). 

*De  Bussierre  v.  Holladay,  55  How.  Pr.  210;  FolPs  Apfjeal,  91  Pa.  434. 

Specific  performance  lies  against  an  insolvent  though  the  contract  relate 
to  personalty.     Clark  v.  Flint,  22  Pick.  231,  33  Am.  l>ec.  733. 

Action  for  injunction  sustained  where  a  clear  legal  right  was  violated, 
but,  because  no  damage  appeared,  an  action  at  law  would  not  lie. 
Smith  V.  Rochester,  38  Hun,  612. 

1  Story,  Eq.  Jur.  S  33,  says:  "The  remedy  must  be  plain;  for  if  it  be 
doubtful  and  obscure  at  law,  equity  will  assert  a  jurisdiction.  It  must 
be  adequate;  for  if,  at  law,  it  falls  short  of  what  the  party  is  entitled 
to,  that  founds  a  jurisdiction  in  equity.  And  it  must  be  complete; 
that  is,  it  must  attain  the  full  end  and  justice  of  the  case.  It  must 
reach  the  whole  mischief,  and  secure  the  whole  right  of  the  party  in  a 
perfect  manner,  at  the  present  time  and  in  future;  otherwise,  equity 
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will  interfere  and  give  such  relief  and  aid  as  the  exigency  of  the  pai^ 
ticular  case  may  require.** 

»  Fuller,  Ch.  J.,  in  KUhoum  v.  Sunderland^  139  U.  S.  505,  32  L.  ed.  1005. 
9  Sup.  Ct.  Rep.  594. 

See  a  note  on  the  existence  of  a  remedy  at  law,  in  Bigelow's  ed.  of  Story, 
£q.  Jur.  13th  ed.  25. 

"By  inadequacy  of  remedy  at  law  is  meant  not  that  it  fails  to  produce 
money, — ^that  is  a  very  usual  result  in  the  use  of  all  remedies,— but 
that,  in  its  nature  or  character,  it  is  not  fitted  or  adapted  to  the  end 
in  view.  The  fact  that  the  remedy  at  law  by  mandamus  for  leyying 
and  collecting  taxes  has  proved  ineffectual,  and  that  no  officer  can  be 
found  to  perform  the  duty  of  levying  and  collecting  them,  is  not 
sufficient  ground  for  jurisdiction  in  equity  to  enforce  that  coUeetion. 
TKampaon  v.  Alien  County,  115  U.  S.  550,  29  L.  ed.  472,  6  S19.  Gt 
Bep.  140. 

For  other  cases  on  inadequacy  of  remedy  at  law  as  a  ground  for  resort  to 
equity,  aee  Hammond  v.  Morgan,  101  N.  Y.  179,  4  N.  E.  328;  McLane 
▼.  Johnson,  59  Vt.  237,  9  Atl.  837 ;  Hammond  v.  Morgan,  19  Jones  &  S. 
472;  Barber  v.  Barber,  21  How.  582,  16  L.  ed.  226;  Vikoig  y.  Balti- 
more d  O.  B,  Co,  79  Va.  449;  Drewel  v.  Bemey,  122  U.  S.  241,  30  L.  ed. 
1219,  7  Sup.  Gt.  Rep.  1200;  Brooke  v.  Hounson,  63  N.  H.  382;  WiUiamie 
T.  Kieman,  25  Hun,  355;  Somerville  v.  Johnson,  36  N.  J.  £q.  211; 
Qalveston,  H.  d  8,  A.  R,  Co.  v.  Hume,  59  Tex.  47;  Spring  v.  Domeetie 
Sewing  Mach,  Co,  5  N.  J.  L.  J.  330;  Watson  v.  Sutherland,  5  Wail.  74, 
18  L.  ed.  5S0;  Leopold  v.  Silverm>an,  7  Mont.  266,  16  Pac  580;  ZeWs 
Appeal,  126  Pa.  329,  17  Atl.  647. 

87.  ''Tnrisdiction  clause*'  directly  alleging  want  of  remedy. 

A  oomplaint  which  makes  a  case  for  which  there  is  no  plain,  ade- 
quate, and  complete  remedy  at  law  is  not  demurrable  because  it  con- 
tains no  direct  allegation  that  the  plaintiff  has  no  such  remedy.  If 
the  oomplaint  does  not  make  such  a  case,  such  an  allegation  will  not 
save  it^ 

^  Common  practice.  The  allegation  would  be  a  mere  conclusion.  In  if onts 
V.  Cook,  108  N.  Y.  504,  15  K.  E.  541,  the  facts  showing  want  of  remedy 
at  law  were  specifically  alleged  in  the  complaint,  coupled  with  thai 
conclusion,  and  the  court  lays  the  stress  on  them. 

The  allegation  in  a  petition  for  a  writ  of  prohibition,  that  petitioner  has 
no  remedy  in  the  premises  otherwise  than  through  the  special  relief 
asked,  is  a  mere  conclusion  of  law,  and  of  no  effect  in  the  absence  of  a 
statement  of  facts  tending  to  support  the  correctness  of  the  statement. 
State  ex  rcl.  Shaw  v.  Ellie,  47  La.  Ann.  1602,  18  So.  636. 

By  the  rules  of  United  States  practice  in  equity.  No.  21,  the  plaintiff  in  a 
bill  in  equity  may  omit  the  allegation  that  the  plaintiff  is  without  any 
remedy  at  law,  "and  the  bill  shall  not  be  demurrable  therefor."  This 
is  in  accord  with  practice  under  the  Codes.     2  Story,  £q.  PI.  28,  S  34. 

A  mere  allegation  that  complainant  has  no  adequate  remedy  at  law,  uiia^ 
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eompanied  by  allegations  supporting  the  same,  will  not  confer  juris- 
diction upon  a  court  of  equity.  Overweight  Counterbalance  Elevator 
Co,  V.  Standard  Elevator  d  Mfg.  Co.  96  Fed.  231  (Citing  Clark  v. 
Wooster,  119  U.  S.  322,  30  L.  ed.  392,  7  Sup.  Ct.  Rep.  217). 

A  bill  for  the  specific  performance  of  a  land  contract  need  not  allege  that 
the  plaintiff  has  not  a  plain,  adequate,  and  complete  remedy  at  law,  as 
the  necessity  for  such  allegation,  if  it  ever  existed,  has  been  abrogated 
by  the  Maine  supreme  judicial  court  rule  4.  Ooodioin  v.  Smith,  80  Me. 
506,  36  Atl.  997. 

Tan  Wert  v.  Webster,  31  Ohio  St.  420  (bill  for  injunction  to  prevent 
apprehended  injmry  to  real  property.  Judgment  therefor  reversed) ; 
Blaine  v.  Brady,  64  Md.  373,  1  Atl.  609,  22  Cent.  L.  J.  36,  with  note 
(action  to  enjoin  oversowing  of  lands). 

The  absence  of  a  specific  averment  that  plaintiff  has  no  adequate  remedy 
at  law  will  not  prevent  a  court  of  equity  from  granting  relief  when  all 
of  Uie  grounds  on  which  it  is  asked  are  of  equitable  cognizance.  Borie 
V.  Satterthwaite,  180  Pa.  542,  37  Atl.  102. 

^  complaint  to  set  aside  a  sale  of  land  by  a  trustee  need  not  allege  that 
plaintiff  has  no  adequate  remedy  at  law,  where  the  complaint  sho^nrs 
the  need  of  an  equitable  remedy.  Btorm  v.  Bennett,  91  Hun,  302,  36 
N.  Y.  Supp.  290. 

JL  bill  in  equity  was  demurred  to  because  it  was  not  accompanied  by  eoun- 
sel's  certificate,  as  required  by  the  Pennsylvania  act  of  October  13, 
1840,  that  there  was  no  adequate  legal  remedy,  or  that  it  would  be 
attended  with  additional  trouble,  etc.  It  was  held  that  the  demurrer 
was  well  taken,  but  it  was  overruled,  the  court  allowing  the  certificate 
to  be  added  nunc  pro  tunc.     Thomae  v.  Hall,  2  Pearson  (Pa.)  64. 

A  bill  in  equity  by  a  widow  refusing  to  take  under  the  will  of  her  hus- 
band, for  an  account  of  rents  and  profits,  must  be  accompanied,  under 
Pa.  act  October  13,  1840,  by  the  certificate  of  counsel  that  in  his 
opinion  there  is  no  adequ&te  remedy  at  law,  or  that  the  remedy  at  law 
will  be  attended  with  great  additional  trouble,  inconvenience,  or  delay. 
Engle  v.  Conrad,  12  Montg.  Co.  L.  Rep.  36. 

98.  Estoppel  against  this  objection. 

A  defendant  who  has  successfully  obstructed  the  complainant's 
remedy  at  law  by  a  technical  defense/  or  by  withholding  evidence,* 
cannot  defeat  a  suit  in  equity  merely  on  the  ground  that  the  remedy 
was  at  law. 

"^RadcUff  v.  High,  2  Rob.  (Va.)  271,  holding  that  after  voluntary  dis^ 
missal  of  a  miit  at  law  on  a  plea  of  estoppel  being  filed,  which  com- 
plainant erroneously  supposed  would  be  good  at  law,  he  might  sue  in 
equity  on  the  ground  that  defendant,  having  prevailed  at  law  on  the 
pretense  that  there  was  no  remedy  there,  could  not  now  say  th&t  there 
wa«.  Complainant  sued  at  law  for  purchase  money;  but  defendant 
pleaded  estoppel,  consisting  of  the  recital  of  payment  in  the  deed, 
whereupon  complainants  discontinued  and  filed  their  bill  in  equity,  but 

j^BB.  Pl.  Vol.  I. — 16. 
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the  court  dismissed  it  (on  grounds  not  stated),  which  was  held  error. 
The  answer  in  this  suit  admitted  that  defendant  had  not  paid  the  debt, 
and  (without  deciding  whether  the  defense  at  law  should  not  have 
availed),  yet  defendant,  by  having  interposed  the  plea  successfully,  is 
estopped  from  urging  that  it  should  not  have  availed.  Decree  reversed, 
and  decree  for  complainant  for  tlie  debt. 

'Voluntary  dismissal  at  law  by  reason  of  being  embarrassed  by  defend- 
ant's refusal  to  deliver  to  plaintiiT  the  contract  sued  on  precludes  de- 
fendant from  claiming,  when  sued  in  equity,  that  there  was  a  remedy 
at  law.  Upon  plaintiiT's  being  defeated  in  the  effort  to  obtain  from 
defendant  one  of  the  duplicate  copies  of  the  contract  sued  on,  he  dis- 
continued and  filed  a  bill  in  equity,  setting  up  that  ground.  It  was 
held  error  to  sustain  a  demurrer  to  his  bill  on  the  ground  that  it  was 
no  case  for  equitable  relief.  Defendant  cannot  be  permitted  to  drive 
his  adversary  from  a  court  of  law  by  withholding  papers,  and  then 
drive  him  from  chancery  because  he  did  not  hazard  a  trial  at  law  with- 
out the  necessary  papers.  Stvrievant  v.  Qoode,  5  Leigh,  83,  27  Am. 
Dec.  586. 

Complainant  alleged  a  building  contract,  which  was  left  in  defendant's 
possession  to  have  duplicates  made;  and  that,  by  reason  of  defendant's 
refusal  to  deliver  it  to  him  till  all  work  was  done,  a  provision  that  no 
work  sliould  be  regarded  as  extra  unless  a  separate  estimate  was  made 
by  him,  was  forgotten ;  and  that  in  a  suit  by  him  on  the  contract,  evi- 
dence of  extra  work,  necessitated  by  alterations  in  the  plans  made  by 
defendant,  had  been  excluded  because  of  lack  of  such  estimates,  and  he 
thereupon  discontinued  the  suit  and  brought  this  bill;  and  that  such 
extra  work  had  been  done  in  reliance  on  defendant's  good  faith  and 
integrity;  and  the  bill  prayed  for  an  accounting  and  for  general  relief. 
The  bill  was  dismissed  on  demun*er,  which  was  held  erroneous.  To 
keep  plaintiff  out  of  equity  would  permit  defendant  to  take  advantage 
of  its  own  wrong.  Decree  reversed.  Johntfm  y.  Roanoke  Land  d 
Jmprov,  Co.  82  Va.  284. 

e.  Contract  or  Tort. 

59.  TTncertainty  as  ground  of  demurrer. 

In  those  jurisdictions  where  uncertainty  is  ground  for  demurrer, 
a  complaint  is  demurrable  which  alleges  both  a  contract  and  a  tort, 
and  does  not  indicate  upon  which  plaintiff  founds  his  claim  to  re- 
cover. 

Statutes  allowing  demurrer  if  the  complaint  is  "ambiguous,  unin- 
telligible, or  uncertain"  have  been  adopted  in  California,  Colorado, 
Montana,  and  Nevada.^ 

'  For  the  Contrary  Rule,  Prevailing  in  Most  of  the  States,  see  chapter  vi., 
S  10,  ante. 

If  the  complaint  states  facts  which  show  a  good  cause  of  action  for  debt. 


Vn. ^POB  INSUFFICIENCY  AB  TO  CAUSE  OF  ACTION.  227 

to  which  is  added  avennents  on  which  an  action  on  the  case  for  deceit 
might  have  been  maintained,  it  is  error  to  disr^^rd  one  of  these  state- 
ments as  surplusage,  and  to  sustain  the  pleading  on  the  other,  if  the 
averments  do  not  show  which  is  unnecessary.  Such  uncertainty  is  a 
defect  not  warranted  by  the  Code.     Munter  v.  Rogers,  50  Ala.  283. 

A  single  count  of  a  complaint,  in  which  plaintiff  shifts  his  right  of  action 
from  one  ground  to  another,  and  states  several  breaches  of  duty  alter- 
natively or  disjunctively,  so  that  it  cannot  be  determined  upon  which 
of  several  substantive  averments  he  relies,  is  demurrable.  Highland 
Ave,  d  Belt  R.  Co.  v.  Dusenherry,  94  Ala.  413,  10  So.  274. 

A  complaint  alleging  that  defendant  wrongfully  and  fraudulently  took 
plaintiff's  goods;  that  he  then  agreed  to  buy  them  at  what  they  were 
reasonably  worth  and  afterwards  refused  to  negotiate,  and  by  force 
and  threats  prevented  the  plaintiff  from  removing  them, — is  demurrable 
on  the  ground  that  it  does  not  state  facts  sufficient  to  constitute  a 
cause  of  action,  and  that  it  is  ambiguous,  unintelligible,  and  uncertain, 
since  it  is  impossible  to  define  the  character  of  the  intended  action. 
Buell  v.  Cory,  50  Gal.  639. 

But  a  declaration  setting  forth  in  substance  a  tort  may  be  upheld  as  com- 
plaining thereof,  although  its  form  is  in  part  appropriate  to  an  action 
on  contract,  as  against  a  demurrer  that  it  does  not  set  forth  a  cause  of 
ax:tion  because  so  ambiguous  that  it  is  impossible  to  determine  whether 
it  states  an  action  ew  delicto  or  ex  contractu.  Chattanooga,  R.  d  C. 
R.  Co.  ▼.  Palmer,  89  Ga.  161,  15  S.  £.  34. 

And  a  declaration  by  a  wife  stating  the  manner  in  which  she  was  injured 
by  a  street  railway  company's  negligence,  and  alleging  that  by  reason 
of  a  fall  sustained  by  her,  she  was  badly  injured,  so  that  she  suffered 
and  will  continue  to  suffer  great  pain,  and  will  remain  permanently 
injured,  and  that  the  fall  also  caused  great  mental  shame  and  distress, 
is  sufficient  to  withstand  a  motion  to  dismiss  it  for  vagueness,  uncer- 
tainty, or  indefinitenesA  at  the  trial  term.  James  v.  Atlanta  Street  R. 
Co.  90  Ga.  605,  16  S.  E.  642. 

Although  a  petition  in  an  action  against  a  railway  company  by  a  passen- 
ger, for  being  wrongfully  carried  past  her  station,  is  ambiguous  in  not 
showing  whether  the  action  is  for  tort  or  breach  of  the  contract,  it 
should  not  be  dismissed  on  a  special  demurrer  which  characterizes  it 
as  an  action  ew  contractu,  containing  paragraphs  seeking  a  recovery 
for  damages  arising  eat  delicto.  Seals  v.  Augusta  Southern  R.  Co.  102 
Ga-  817,  29  S.  E.  116.  The  court  says:  "Even  if  the  petition  wen?, 
to  some  extent,  ambiguous  in  not  showing  whether  the  suit  was  for  a 
tort  or  a  breach  of  the  contract,  it  would  have  been  error  for  the  court 
to  have  dismissed  it  upon  this  demurrer.  According  to  the  opinion  of 
this  court  in  the  case  of  Ce*itral  R.  Co.  v.  Pickett,  87  Ga.  738,  13  S.  E. 
750,  if  the  petition  had  been  subject  to  the  charge  of  duplicity  in  the 
respect  above  indicated,  and  the  defendant  had  demurred  to  it  upon 
that  ground,  and  had  sought  for  that  reason  to  dismiss  it,  the  court 
below  should  either  have  dismissed  the  case  or  required  the  plaintiff 
to  so  shape  her  allegations  as  to  leave  no  doubt  of  the  manner  in  which 
she  sought  to  hold  the  defendant  liable." 


228  BBIEF  ON    PLEADINGS ^DBMTIBBEB. 

Wont  of  certainty  and  definiteness  in  an  answer  must  be  objected  to  bj 
a  special  demurrer,  and  not  bj  motion.  Printup  ▼.  Rome  Land  Co,  90 
Ga.  180,  15  S.  K  764. 

Tlie  objection  that  the  allegations  of  a  complaint  are  indefinite  and  im- 
certain  cannot  be  raised  by  demurrer.  Tf,  notwithstanding  the  uncer^ 
tainty  of  some  important  allegations,  it  can  still  be  seen  that  a  sub- 
stantial cause  of  action  is  stated,  a  demurrer  will  not  lie;  but  the 
remedy,  if  any,  is  by  motion  to  make  the  pleading  definite  and  certain. 
Johnston  ▼.  yorihtcesiem  Live  Stock  Ina.  Co.  94  Wis.  117^  68  N.  W. 
868. 

Bee  also  cases  in  S  Sl>  supra, 

£.  Demurrer  to  Belief* 

60.  Oeneral  rule. 

Under  the  new  procedure  a  demurrer  does  not  lie  to  the  demand  of 
relief. 

Where  the  facts  alleged  entitle  the  plaintiff^  as  against  the  demur- 
rant, to  judgment  for  any  part  of  the  relief  demanded  by  the  com- 
plaint, a  demurrer  for  insufficiency  must  be  overruled,*  althou^  the 
relief  so  asked  be  more^  or  less*  than  the  plaintiff  is  entitled  to,  or 
be  inappropriate,*  or  when  based  on  the  ground  that  the  relief  sougjit 
is  not  single.' 

It  is  the  better  opinion  that  if  the  facts  alleged  entitle  plaintiff  to 
no  part  of  the  relief  demanded,  a  demurrer  for  insufficiency  should 
be  sustained,  even  though,  upon  the  facts  stated,  plaintiff  would  be 
entitled  to  some  different  relief.® 

A  petition  is  not  subject  to  demurrer  as  failing  to  state  a  cause  of 
action,  because  of  the  language  of  its  prayer,  or  because  of  the  entire 
omission  of  any  prayerJ 

A  demurrer  to  a  bill  in  equity,  seeking  to  make  available,  as  against 
the  whole  bill,  supposed  defects  relating  to  a  part  only  of  the  relief 
prayed,  will  be  overruled.® 

A  description  of  the  relief  claimed  by  a  married  woman  in  a  suit 
to  compel  her  husband,  who  has  deserted  her,  to  provide  her  and  their 
minor  child  with  suitable  support,  as  equitable,  if  a  defect,  can  be 
taken  advantage  of  only  by  demurrer.® 

^Pell  V.  Folger,  68  Hun,  443,  23  N.  Y.  Supp.  42;  Morgan  v.  Morgan,  20 
R.  I.  600,  40  Atl.  736. 

A  demurrer  to  an  entire  bill  presenting  two  alternative  grounds  for  relief 
is  properly  overruled  where  one  of  such  grounds  is  good.  Beall  t.  Lehr 
man  Durr  Co.  110  Ala.  446,  18  So.  230. 

A  pleading  is  not  demurrable  because,  on  the  facts  alleged,  the  party  i? 
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not  entitled  to  the  relief  sought,  where  such  allegations  are  sufficient, 
if  established,  to  entitle  him  to  some  relief.  Morey  v.  Duluth,  69 
Minn.  5,  71  N.  W.  694. 

The  court  is  not  conAned  to  the  prayer  in  granting  relief,  but  may  look  to 
ihe  whole  petition;  and  if  the  facts  alleged  authorize  the  granting  oi 
any  relief,  a  demurrer  will  not  lie.  Crosby  v.  Farmers^  Bank,  107  Mo. 
436,  17  S.  W.  1004. 

Gee  also  S  30,  supra, 

•  Hitchcock  V.  Chicago,  8i.  P.  d  K.  C.  R.  Co,  89  Iowa,  242,  65  N.  W.  337 ; 
Heath  \,  Heath,  18  Misc.  521,  42  N.  Y.  Supp.  1987;  \Vatkins  v.  Watkins 
■rf  T.  Lumber  Co,  11  App.  Div.  517,  43  N.  Y.  Supp.  41;  Beale  v.  Hayes, 
5  Sandf.  640  (complaint  on  contract  naming  penalty,  with  demand  of 
judgment  on  it  as  if  liquidated  damages,  not  demurrable) ;  Pevey  v. 
Blcightf  1  Wend.  318  (declaration  at  common  law  on  bond  in  penalty 
of  $10  demanding  judgment  against  surety  for  $90  damages,  not  de- 
murrable, but  the  question  is  for  the  assessment  of  damages) ;  Ham- 
mond  y.  Cockle,  2  Hun,  495  (complaint  asking  cancelation  of  deed, 
partnership,  and  dower).  Bee  also  Bcheihe  v.  Kennedy,  64  Wis.  564, 
25  N.  W.  046. 

Under  a  statute  imposing  a  single  penalty  for  any  number  of  violations,  a 
complaint  alleging  several  distinct  violations  and  claiming  a  penalty 
for  each  is  not  demurrable  for  not  stating  a  cause  of  action  nor  for 
misjoinder.     Loveland  v.  Gamer,  71  Cal.  541,  12  Pac.  616. 

A  complaint  stating  facts  sufficient  to  entitle  complainant  to  an  injunc- 
tion is  not  bad  because  it  characterizes  a  culvert  as  a  nuisance,  when  it 
is  not;  nor  because  the  prayer  for  relief  asks  for  more  than  complain- 
ant is  entitled  to.  Patoka  Twp,  v.  Hopkins,  131  Ind.  142,  30  N.  E.  896. 

A  complaint  is  not  obnoxious  to  a  demurrer  because,  in  addition  to  legal 
relief,  which  the  facts  alleged  warrant,  it  also  prays  for  equitable  re- 
lief, which  is  not  warranted.  Parker  v.  John  Pullman  d  Co,  24  Mise. 
505,  53  N.  Y.  Supp.  839. 

A  demurrer  to  a  bill  for  lack  of  equity  cannot  be  sustained  where  cc»n- 
plainants  may  be  entitled  to  a  part  of  the  relief  prayed  for,  though  not 
to  the  whole.  Mercantile  Trust  d  D.  Co,  v.  Rhode  Island  Hospital 
Trust  Co,  36  Fed.  863. 

A  complaint  setting  out  a  contract,  and  alleging  full  performance  by  the 
plaintiff  of  its  conditions  and  a  breach  thereof  by  the  defendants,  is 
not  demurrable  because  of  an  erroneous  claim  for  damages,  or  an  im- 
proper demand  for  relief.  Hudson  v.  Archer,  4  S.  D.  128,  56  N.  W. 
1099. 

A  petition  for  the  foreclosure  of  liens  created  by  deeds  of  trust,  stating 
that  the  defendants  are  the  only  heirs  of  the  one  who  executed  the 
deeds,  that  they  are  in  possession  of  the  land  upon  which  foreclosure  is 
sought,  that  no  administration  has  been  had  upon  the  estate  and  that 
none  is  necessary,  that  there  is  no  other  debt  against  the  estate,  and 
that  the  land  sought  to  be  foreclosed  is  all  the  property  of  the  estate 
subject  to  debts, — is  not  subject  to  general  demurrer  because  it  asks 
for  a  personal  judgment  against  the  heirs,  although  the  plaintiff  is  not 
entitled  thereto.     Frost  v.  Smith  (Tex.  Civ.  App.)  24  S.  W.  40. 
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A  complaint  is  not  demurrable  because  the  prayer  for  judgment  is  for  a 
larger  amount  than  is  warranted  by  the  facts.  Hovoard  v.  Seattle  Nat. 
Bank,  10  Wash.  280,  38  Pac.  1040,  39  Pac.  100. 

*Bu€S8  y.  Hloc^,  10  Hun,  299,  Affirming  52  How.  Pr.  478. 

*Middl€ton  v.  Ames,  37  App.  Div.  510,  57  N.  Y.  Supp.  443. 

A  complaint  alleging  facts  which  entitle  plaintiff  to  a  commoo-law  judg- 
ment will  not  be  dismissed  because  equitable  relief  only  is  asked. 
TKomae  v.  Schumacher,  17  App.  Div.  441,  45  N.  Y.  Supp.  166. 

A  petition  which  states  grounds  for  legal  relief  is  not  demurrable  because 
it  prays  for  equitable  relief.  Lederer  ▼.  Union  Sav.  Bank,  52  Neb.  133, 
71  N.  W.  964. 

A  bill  which  presents  a  right  to  a  part  of  the  equitable  relief  prayed  is  not 
obnoxious  to  a  general  demurrer  because  relief  may  not  be  given  in  one 
or  more  special  modes  which  are  suggested  in  the  prayer  of  the  bill. 
Oarrison  v.  Technic  Electrical  Works,  55  N.  J.  £q.  708,  37  AtL  741. 

A  complaint  stating  facts  with  sufficient  fulness  to  sustain  a  judgment  for 
damages  for  breach  of  an  express  covenant  in  a  contract  of  hire  is  not 
bad  on  general  demurrer  because  it  improperly  asks  to  have  the  dam- 
ages assessed  upon  a  quantum  valehat.  Newcomh  v.  Imperial  Z*.  Ins. 
Co.  51  Fed.  725. 

A  bill  containing  proper  averments  for  foreclosure  of  a  purchase-money 
mortgage  is  not  rendered  bad  as  a  bill  for  that  purpose  by  a  special 
prayer  which  may  be  construed  to  seek  the  establishment  and  satisfac- 
tion of  a  vendor's  lien,  where  there  is  a  general  prayer  under  which 
the  appropriate  relief  may  be  granted.  Fields  v.  Drennen,  115  Ala. 
558,  22  So.  114. 

■  Wickersham  v.  Crittenden,  93  Gal.  17,  28  Pac.  788. 

*  Hale  v.  Omaha  Nat.  Bank,  49  N.  Y.  626,  cited  under  next  section. 

The  reason  is  that  overruling  a  demurrer  merely  amounts  to  directing 
judgment  as  on  failure  to  answer;  and  if  no  relief  such  as  plaintiff  is 
entitled  to  is  specifically  demanded  in  the  complaint,  another  provision 
of  the  Code  forbids  the  court  from  granting  judgment  on  failure  to  an- 
swer; so  that  overruling  the  demunrer  would  be  an  empty  fonn,  for  it 
would  be  error  to  enter  judgment  thereon.  The  rule  rests  upon  the 
fundamental  principle  that  the  demand  of  relief  partakes  of  the  nature 
both  of  a  notice  to  defendant  and  of  an  allegation  of  a  conclusion  of 
law.  If  defendant  does  not  appear,  plaintiff  is  concluded  by  his  de- 
mand of  relief,  and  cannot  take  any  relief  by  default  which  he  has  not 
asked  for.  But  if  defendant  answers,  the  demand  of  relief  is  to  be 
treated  only  as  a  conclusion  of  law. 

A  complaint  stating  facts  entitling  plaintiff  to  an  accounting  is  bad  on 
demurrer  if  it  only  demands  judgment  for  a  specific  sum  which  the 
facts  show  plaintiff  is  not  entitled  to.  Edson  v.  Oirvan,  29  Hun,  422. 
Followed  in  Fisher  v.  Charter  Oak  L.  Ins.  Co.  20  Jones  &  S.  179,  Af- 
firming 67  How.  Pr.  191. 

Action  to  cancel  deeds  on  equitable  grounds  not  sustainable  on  demurrer 
merely  because  it  stated  facts  which  would  entitle  plaintiff  to  recover 
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in  ejectment,  such  recovery  not  being  demanded.  After  reviewing  the 
eaees,  the  court,  Haight,  J.,  says:  "It  thus  appears  to  us  that  where 
all  of  the  allegations  of  the  complaint  are  made  for  the  purpose  of  pro- 
curing equitable  relief,  and  where  equitable  relief  alone  is  asked  for, 
the  complaint  cannot  be  sustained  for  legal  redress  where  no  answer 
has  been  interposed."    Smart  v.  Boughton,  35  Hun,  281. 

Oomplaint  by  receiver  to  adjudge  defendants'  transactions  with  the  cor- 
poration void,  and  to  require  the  defendants  to  produce  their  notes 
which  they  had  procured  to  be  surrendered,  together  with  the  collat- 
erals which  had  been  held  therewith,  and  asking  judgment  against  the 
defendants  on  the  notes, — held,  the  right  to  equitable  relief  failing, 
plaintiff  could  not  sustain  the  action  against  demurrer,  on  the  ground 
that  the  facts  showed  be  waa  entitled  to  judgment  on  the  notes.  Daly, 
J.,  says:  ''The  complaint  is  an  application  for  equitable  relief,  and  as 
the  defendant  does  not  answer,  but  demurs,  the  judgment  granted  could 
not  be  more  favorable  than  that  demanded  in  the  complaint,  even 
though  averments  that  would  be  proper  in  setting  forth  a  legal  cause 
of  action  are  embodied  in  the  pleading."  Alexander  v.  Katte,  63  How. 
Pr.  262  (Citing  Kelly  v.  Dotcning,  42  N.  Y.  71). 

Complaint  to  adjudge  foreclosure  void  and  give  plaintiff  leave  to  redeem 
was  held  demurrable  because  it  did  not  make  a  case  for  the  only  relief 
to  which  plaintiff  was  entitled  on  the  facts  alleged, — namely,  setting 
aside  the  sale  specifically.  Willis  v.  Fairchild,  19  Jones  &  S.  405; 
Douglass  v.  Winsloic,  20  Jones  &  S.  439. 

Oulbertson  v.  Hunsan,  104  Ind.  451,  4  N.  £.  57  (a  cross  complaint  to  quiet 
title,  with  alternative  prayer  for  a  judgment  establishing  a  lien  if  title 
were  not  made  out). 

Compare  Mackey  v.  Auer,  8  Hun,  180.  Complaint  alleging  partnership,  dis- 
Bolution,  accounting,  and  a  sum  found  due,  for  which  judgment  was 
demanded,  but  promise  to  pay  which  was  not  alleged,  was  held  not  de- 
murrable, for  the  facts  stated  entitled  plaintiff  to  ask  judgment  that 
the  accounting  be  adjudicated  final,  and  defendant  decreed  to  pay  that 
sum.  This  case,  it  will  be  seen,  is  consistent  with  the  principle  stated 
in  the  text.  But  the  opinion  lays  down  the  rule  that  the  defendant 
''must  demur  to  the  facts  alleged;  and,  to  sustain  his  demurrer,  he 
must  show  that  upon  those  facts  the  plaintiff  cannot  have  any  relief 
at  the  hands  of  the  court;  and  it  is  not  sufficient  for  him  to  show  that 
the  relief  upon  such  facts  oould  not  be  that  asked  for  by  the 
complaint." 

In  Kingsland  v.  Stokes,  25  Hun,  107,  on  foreclosure  of  a  mortgage  executed 
by  defendant  as  executor,  joining  a  third  person,  the  usual  allegation 
that  he  had  or  claimed  some  interest,  etc.,  with  prayer  for  judgment 
for  deficiency  against  the  latter,  was  held  not  demurrable,  the  court 
saying:  "The  demurrer  to  the  prayer  for  relief  cannot  be  maintained 
{Mackey  v.  Auer,  8  Hun,  189).  If  the  facts  alleged  are  sufiicient  to 
afford  any  relief,  the  relief  must  be  in  harmony  with  the  facts  allep^ed.** 

In  Pierson  v.  MoCurdyy  61  How.  Pr.  134,  L«awrence,  J.,  at  special  term, 
says  that  a  demurrer  for  insufficiency  is  not  sustainable  unless  "no 
cause  of  action  whatever  is  stated.     And  the  fact  that  the  plaintiff 
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may,  in  hig  complaint,  have  demanded  relief  to  which  he  is  not  entiiledr 
or  may  have  misconceived  the  nature  of  the  judgment  which  the  eooit 
should  pronounce  upon  the  facts  set  forth  in  his  complaint,  does  not 
make  the  complaint  bad  upon  demurrer,  if  those  facts  entitle  him  to 
any  judgment  or  any  relief."  The  facts  are  not  stated  sufficiently  to 
make  this  case  an  authority  on  the  question. 

Thomas  v.  Farley  Mfg.  Co,  76  Iowa,  735,  39  N.  W.  874  (action  to  enjoin 
attachment,  on  facts  showing  right  to  possession.  Demurrer  overruled. 
Reed,  J.,  says:  "Under  a  general  prayer  the  party  may  be  awarded 
any  remedy  afforded  by  the  law  for  the  particular  injury  or  wrong- 
complained  of"). 

*Fox  V.  Graves,  40  Neb.  812,  66  N.  W.  887. 

An  objectionable  form  of  prayer  for  relief  in  an  answer  constitutes  no 
ground  for  demurrer;  and  the  court,  upon  a  trial,  will  grant  such  re- 
lief as  the  facts  pleaded  will  warrant,  without  regard  to  the  prayer  for 
relief.     McOilUvray  v.  McGilUvray,  9  S.  D.  187,  68  N.  W.  316. 

A  complaint  in  an  action  to  recover  commissions  for  the  sale  of  land,, 
which  sets  forth  a  prayer  for  judgment  before  the  allegation  of  the 
value  of  the  services,  is  not  necessarily  defective  for  that  reason.  Catt- 
lion  T.  Ca9tlemar^  24  Ind.  App.  188,  66  N.  £.  111. 

But  the  addition  of  a  separate  claim  for  damages  to  each  count  of  a  com- 
plaint  is  improper;  the  place,  and  the  only  place,  for  the  claim  for  re- 
lief, is  at  the  foot  of  the  complaint^  and  the  claim  there  stated,  if  theie 
are  several  counts,  covers  all.  Goodrich  v.  Stanton,  71  Conn.  418,  42 
AU.  74  (Citing  Baxter  v.  Camp,  71  Conn.  246,  42  L.  R.  A.  514,  41  Ati. 
803). 

And  an  action  will  be  dismissed  on  the  plea  of  no  cause  of  action  where 
the  prayer  does  not  ask  for  relief  by  a  proper  judgment  under  proper 
procedure,  regardless  of  the  seriousness  of  the  complaints  In  the  peti- 
tion. A^eir  Orleans  d  7f,  E,  R.  Co,  v.  Louisiana  Constr.  Co,  49  Isl  Ana. 
49,  21  So.  171. 

*  Durham  v.  Stephenson,  41  Fla.  112,  25  So.  284. 

*  Cunningham  v.  Cunningham,  72  Conn.  157,  44  Ati.  41   (Citing  VwrwaXk 

ex  rel,  Fawceti  v.  Ireland,  68  Conn.  1,  35  Ati.  804). 

61.  Belief  against  demurrant. 

If  the  facts  show  that  plaintiff  is  entitled  to  judgment  against  the 
demurrant  for  any  part  of  the  relief  demanded,  the  complaint  ia  suf- 
ficient on  demurrer.! 

*  All  authorities  agree  on  this;  see  eases  under  last  section. 

62.  —  against  codef endant. 

If  the  plaintiff  is  entitled  to  relief  demanded  as  against  some  de- 
fendant, and  the  demurring  defendant  is  a  proper  party  to  the  action 
for  the  purpose  of  determining  it  against  such  other  defendant,  the 
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fact  that  plaintifF  is  not  entitled  to  the  only  specific  relief  he  has  de- 
manded against  the  demurrant  personally  will  not  sustain  the  demurs 
rer.* 

^Lord  ▼.  VreeUtnd,  13  Abb.  Pr.  105,  Affirmed  in  24  How.  Pr.  316,  holding 
an  action  against  defendant,  as  executor,  not  demurrable  because  it 
also  demanded  damages  against  him  in  his  individual  capacity. 

Action  against  assignee  for  benefit  of  creditors  of  an  insolvent  firm,  join- 
ing the  representatives  of  a  deceased  partner,  and  the  surviving  part- 
ners; demurrer  by  the  surviving  partners  on  the  ground  that  the  only 
specific  relief  asked  against  them  was  an  unfounded  claim  for  a  balance 
remaining  unpaid,  not  sustainable,  because  they  were  proper  parties 
anyway.    Haines  v.  Holliater,  64  N.  Y.  1. 

63.  Altematiye  relief. 

To  sustain  a  bill  in  equity  for  alternative  relief  the  prayer  must  be 
in  the  altematiye.  If,  after  the  first  prayer  for  specific  relief,  the 
other  prayer,  whether  generaP  or  specific,^  is  stated  conjunctively  as 
for  additional  relief,  instead  of  disjunctively  as  for  alternative  relief, 
a  demurrer  Ues. 

A  bill  may  be  framed  with  a  double  aspect,,  and  ask  relief  in  the 
alternative,  but  the  state  of  facts  upon  the  relief  as  prayed  must  not 
be  inconsistent'  One  who  is  in  doubt  as  to  which  of  two  kinds  of 
relief  he  is  entitled  to  may  frame  a  prayer  in  the  alternative,  so  that 
if  he  is  not  entitled  to  one  he  may  obtain  the  other.* 

*  Colton  V.  Rosa,  2  Paige,  396,  22  Am.  Dec.  648. 

*  Lloyd  V.  Brewster,  4  Paige,  537,  27  Am.  Dec.  88. 

Alternative  relief  is  now  expressly  provided  for  in  Connecticut.  Trow- 
bridge V.  True,  52  Conn.  190,  52  Am.  Kep.  579. 

*Zell  Gwino  Co.  V.  Eeatherly,  88  W.  Va.  409,  18  S.  E.  611;  United  Siatee 
BUncpipe  Co.  v.  Spencer,  40  W.  Va.  698,  21  6.  E.  769. 

One  cannot,  in  bringing  an  action  on  a  mortgage,  insist  that  it  is  valid, 
and  at  the  same  time  ask  that,  if  it  is  void,  he  may  have  a  lien  on  the 
mortgaged  goods  because  be  has  an  equitable  lien  thereon,  based  on  an 
unfulfilled  promise  to  give  the  mortgage.  Heathman  v.  Rogers,  153 
111.  143,  38  N.  E.  577,  Affirming  64  111.  App.  592. 

A  bill  seeking  to  foreclose  a  mortgage  executed  by  a  married  woman,  and, 
as  alternative  relief,  praying  that,  if  foreclosure  is  denied,  the  mort- 
gage be  set  aside  as  fraudulent  against  her  husband's  creditors,  and 
that  the  lands  be  sold  as  the  husband's  property,  is  bad  for  repugnancy, 
since  plaintiff  cannot  claim  under  the  wife's  title,  and  at  the  same  time 
repudiate  it  and  claim  a  right  to  subject  it  to  the  title  of  another.  By- 
num  V.  Etcart,  90  Tenn.  655,  18  S.  W.  394. 

^Florida  Southern  R.  Co.  v.  Bill,  40  Fla.  1,  23  So.  566. 
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In  an  action  to  recover  the  agreed  price  of  inerchandiae  damaged,  while 
en  route,  by  a  heavy  storm,  and  as  to  ownership  of  which  by  plaintiff 
or  defendant  while  it  was  in  the  possession  of  the  railroad  company 
there  is  a  controversy,  averments  in  the  answer,  made  for  the  purpose 
of  an  alternative  prayer,  that  if  the  plaintiff  recovers  judgment  against 
the  defendant,  defendant  have  juflgment  over  against  the  railroad  com- 
pany, show  that  the  defendant  asks  relief  against  the  company  in  the 
alternative  that  it  is  held  to  be  the  owner  of  the  goods  when  in  transit, 
and  therefore  liable  to  the  plaintiff  for  the  purchase  price,  (hilf,  W. 
T.  &  P,  H.  Co.  V.  Broicne  (Tex.  Civ.  App.)  66  S.  VV.  341. 

See  also  §f  39,  40,  supra,  and  §  87,  infra, 

V.  Objection   that   the  Action  is  Pbematube,  ob  that  a  De- 
fense IS  Disclosed  ;  Anticipation  op  Defense. 

64.  Frematiirity  not  presumed. 

Under  the  new  procedure,  a  complaint,*  or  amended  complaint* 
which  shows  that  the  cause  of  action  had  not  accrued  at  the  time  when 
the  action  was  first  commenced,  is  demurrable  on  the  groimd  that  it 
docs  not  state  facts  sufficient  to  constitute  a  cause  of  action. 

But  this  rule  does  not  apply  to  thecomplaint  which  shows  a  causeof 
action,  and  merely  fails  to  show  the  relative  time  of  its  complete  ac- 
crual, and  that  of  the  commencement  of  the  action,^  unless  it  affirma- 
tively appears  on  Uie  face  of  the  complaint  that  the  action  was 
brought  before  the  time  when  it  should  have  been  brought,*  or  unless 
a  provision  of  statute  or  of  the  oontract  in  suit  forbids  the  action  un- 
til after  the  time  or  event  in  question.* 

But  it  is  not  always  essential  that  the  amount  of  recovery  should 
be  ascertainable  upon  facts  which  occurred  before  suit  brought* 

'  In  an  action  to  establish  and  foreclose  a  vendor's  lien  arising  on  ex- 
change of  property,  where  the  breach  of  covenant  against  encumbrances 
in  regard  to  the  property  taken  in  exchange  is  alleged,  the  action  is 
premature  and  the  complaint  demurrable,  where  no  sale  for  such  en- 
cumbrances is  averred.  Hare  v.  Van  Deusen,  32  Barb.  92;  MilleU  v. 
Hayford,  1  Wis.  401. 

On  a  motion  to  vacate  an  attachment  a  complaint  does  not  show  a  cause 
of  action  for  services  which  are  alleged  to  have  been  performed  during 
a  period  extending  "down  to  the  commencement  of  this  action." 
Smadheok  v.  Sisson,  31  Hun,  582. 

In  an  action  for  money  lent  and  advanced  at  sundry  times,  ''up  to  and  in- 
cluding this  date"  (the  day  of  applying  for  attachment),  it  was  held, 
on  motion  to  vacate  the  attachment,  that  the  complaint  did  not  show 
a  cause  of  action.    Reilly  v.  Sisson,  31  Hun,  572. 

A  petition  in  an  action  on  a  policy  of  insurance  which  ia  made  a  part  of 
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the  petition  and  contains  a  condition  that  an  action  should  not  be 
maintained  thereon  unless  brought  within  a  stated  time  after  the  loss 
is  bad  on  demurrer  for  insufficiency,  where  it  appears  from  the  state- 
ments of  the  petition  and  from  the  date  of  its  filing  that  the  action 
was  not  begun  within  such  time.  Moore  v.  State  Ins.  Co.  72  Iowa,  414, 
34  X.  W.  183. 

A  complaint  upon  an  insurance  policy  sufficiently  shows  that  the  thirty 
days'  limit  for  payment  had  expired  at  the  time  of  the  commencement 
of  the  action,  by  averring  that  proofs  of  loss  were  delivered  to  and  re- 
ceived by  defendant  before  December  1,  and  the  defendant  has  not  paid 
the  stun,  where  the  complaint  was  filed  January  7;  as  under  the  Cali- 
fornia Code  the  action  is  commenced  by  filing  the  complaint  axMl  issu- 
ing a  summons  thereon.  Connecticut  Mut.  L.  Ina.  Co.  v.  MoWhirter^ 
19  C.  C.  A.  519,  44  U.  S.  App.  492,  73  Fed.  444. 

A  complaint  seeking  to  have  a  deed  absolute  in  form  declared  a  mortgage 
is  bad  on  demurrer,  where  it  fails  to  show  that  the  money  which  plain- 
tiff avers  he  borrowed  of  defendant  was  due  and  payable,  so  that  the 
action  is  not  prematurely  brought.  Ganceart  v.  Henry,  98  Cal.  281,  33 
Pac.  92. 

But  a  complaint  in  an  action  to  enforce  the  individual  liability  of  stock- 
holders of  a  corporation  for  a  debt  of  the  corporation  under  the  Cali- 
fornia statutes,  which  alleges  the  incurring  of  an  indebtedness  by  the 
corporation  as  of  a  specified  date,  is  not  objectionable  because  it  also 
avers  the  execution  of  a  note  of  the  corporation  to  secure  such  indebt- 
edness.    Knowlea  v.  Sandercock,  107  Cal.  629,  40  Pac.  1047. 

A  complaint  in  an  action  for  rent,  brought  before  the  end  of  a  year  from 
defendant's  entry,  which  does  not  allege  any  contract  for  the  duration 
of  his  holding,  nor  any  custom  or  contract  for  the  maturity  of  the 
rents,  is  bad,  as,  in  the  absence  of  such  custom  or  contract,  the  ten- 
ancy is  from  year  to  year,  under  Ind.  Rev.  Stat.  1881,  |  5208,  and  the 
rent  would  not  be  due  till  the  end  of  the  year  where  there  is  no  agree- 
ment to  the  contrary.  Indianapolis,  D.  d  W.  R.  Co.  v.  First  Nat. 
Bank,  134  Ind.  127,  33  N.  E.  079. 

The  abbreviation  "Dr.,"  as  used  in  the  heading  of  a  bill  of  particulars, 
does  not  indicate  an  indebtedness  matured,  or  due  and  unpaid,  so  as 
to  cure  a  defect  in  a  complaint  in  failing  to  allege  that  the  claim  on 
which  suit  is  brought  is  a  matured  one.  Jaqua  v.  Shexcalter,  10  Ind. 
App.  236,  37  N.  E.  1072.  Denying  Rehearing  in  10  Ind.  App.  234,  30 
N.  E.  178. 

But  a  declaration  in  an  action  on  a  time  note  need  not  allege  that  the  note 
was  due  and  payable  at  the  time  of  the  commencement  of  the  action. 
Friend  v.  Pitman,  92  Me.  121,  42  Atl.  317  (Citing  Shepherd  v.  Shep- 
herd, 1  C.  B.  847;  Lestei'  v.  Jenkins,  8  Bam.  &  C.  339;  Maynard  v.  Tal- 
oott,  11  Barb.  569;  Pugh  v.  Robinson,  1  T.  R.  116.  Distinguishing 
Curtis  r.  Huhhard,  6  Met.  186.  Disapproving  Spears  v.  Bond,  79  Mo. 
467). 

A  demurrer  is  appropriate  where  the  action  has  been  prematurely  brought. 
Dickerman  v.  New  York,  N.  H.  d  H.  R.  Co.  72  Conn.  271,  44  Atl.  228; 
Goodrich  v.  Atlanta  Nat.  Bldg.  d  L.  Asso.  96  Ga.  803,  22  S.  E.  585. 
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A  petition  in  an  action  on  a  note  which  has  not  matured  unless  there  has 
been  a  default  in  the  payment  of  interest  and  an  election  on  the  part 
of  the  holder  to  consider  the  entire  amount  due  is  subject  to  a  general 
demurrer,  where  it  appears  therefrom  that  the  note  was  entitled  to  a 
credit  before  the  commencement  of  the  suit  which  extinguished  the 
interest  due,  and  it  does  not  affirmatively  allege  an  election  by  the 
holder  while  the  maker  was  in  default.  Seaatrunk  v.  Pionter  Bav.  d 
Loan  Co,  (Tex,  Civ.  App.)  34  S.  W.  466. 

■  Richards  v.  Brice,  13  N.  Y.  S.  R.  728. 

But  the  defect  of  filing  a  petition  before  plaintiff's  cause  of  action  accrues 
is  cured  by  the  filing  of  an  amendment  thereof  more  than  a  year  after- 
ward and  after  such  cause  of  action  accrues.  Buma  v.  True,  5  Tex. 
av.  App.  74,  24  S.  W.  338. 

*  Otherwise  at  common  law,  where  the  date  of  the  commencement  of  the  ac- 
tion appears  by  the  date  of  the  writ.    Hotchkiaa  v.  Judd,  12  Allen,  447. 

In  equity,  the  filing  of  the  bill  being  the  commencement  of  the  action,  the 
allegations  sufficiently  show  the  existence  of  the  facts  alleged  before 
the  commencement. 

Under  the  new  procedure  the  service  of  the  summons  is  the  time  of  the 
commencement  for  this  purpose  in  personal  actions,  unless,  perhaps, 
where  it  appears  that  a  provisional  remedy  had  been  previously 
granted.    N.  Y.  Code  Civ.  Proc.  S  416. 

I>elivering  the  summons  to  the  sheriff  for  the  purpose  of  service  does  not 
make  the  action  premature  if  no  other  step  is  taken  in  the  suit* 

A  complaint  in  an  action  on  a  note  is  not  insufiicient  because  it  fails  to  al- 
lege that  the  note  was  payable  at  a  specified  time,  as  in  such  case  it  is 
presumed  that  no  time  was  specified,  and  that  it  was  accordingly  pay- 
able at  once.     2^'iles  v.  Bradley,  20  Misc.  172,  45  N.  Y.  Supp.  818. 

*Maynard  v.  Talcott,  11  Barb.  569  (overruling  demurrer,  and  holding  that 
the  court  must  presume  that  the  action  is  not  premature  unless  the  con- 
trary appears) ;  Qrimcs  t.  Hagood,  19  Tex.  246  (the  fact  that  the  actioti 
was  premature  cannot  be  shown  in  support  of  a  demurrer,  by  the  proof 
of  service  of  summons,  for  that  is  no  proper  part  of  the  record  on  de- 
murrer) j  Smith  V.  Holmes,  19  N.  Y.  271. 

In  Dalrymple  v.  Miltoaukce,  53  Wis.  178,  10  N.  W.  141,  Lyon,  J.,  says: 
"While,  on  demurrer,  the  court  will  not  look  beyond  the  complaint  to 
ascei-tain  when  the  action  was  commenced  {Smith  v.  JanesvUle,  52 
Wis.  680,  9  N.  W.  789;  Zaegel  v.  Kuster,  51  Wis.  31,  7  N.  W.  81),  be- 

\  cause  the  demurrer  is  aimed  at  the  complaint  alone,  no  good  reason  is 

perceived  why,  on  a  motion  to  grant  or  dissolve  an  injunction,  whidi 

I  goes  to  the  equity  of  the  case,  the  court  should  not  consider  the  whde 

record  for  the  purpose  of  ascertaining  the  real  equities  of  the  parties." 

And  in  Beard  v.  Porter,  124  U.  S.  437,  31  L.  ed.  492,  8  Sup.  Ct.  Rep.  556, 
it  was  held  that  as  the  statute  requiring  actions  against  a  collector  for 
excess  of  duties  exacted,  to  be  brought  within  the  time  limited,  pro- 
vides for  a  bill  of  particulars,  and  as  the  date  might  appear  in  a  bill 
of  particulars  not  in  the  record  on  demurrer,  if  the  fact  was  alleged  in 
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the  declaration  it  must  be  assumed  on  demurrer  that  it  occurred  within 
the  statutory  time. 

A  complaint  which  shows  on  its  face  that  the  action  is  prematurely 
brought  is  demurrable.     Smith  v.  Jewell,  71  Conn.  473,  42  Atl.  627. 

A  complaint  by  one  having  a  contract  for  the  sale  of  a  hot-air  heater,  al- 
l^^g  that  plaintiff  put  into  a  building  the  necessary  pipes  and  ap- 
purtenances to  carry  the  heat  from  the  furnace  to  the  rooms,  and  that 
defendant  refused  to  allow  plaintiff  to  complete  the  work  by  putting 
the  furnace  in  position,  by  reason  of  which  plaintiff  has  been  damaged 
in  a  specified  amount,  which  is  the  full  contract  price,  shows  on  its  face 
that  the  action  is  prematurely  brought,  as  it  is  a  suit  on  the  contract, 
where  by  the  terms  of  the  contract  the  price  was  not  payable  until  a 
date  subsequent  to  the  date  the  action  was  commenced.  Litchfield  Mfg. 
Co.  V.  Gallagher,  98  Iowa,  390,  67  N.  W.  371. 

In  an  action  to  foreclose  a  vendor*s  lien,  where  it  is  claimed  that  the  pe- 
tition shows  on  its  face  that  the  action  was  prematurely  brought,  an 
averment  in  the  petition  that  the  plaintiff  on  a  certain  day  received  a 
specified  sum  on  account  of  the  principal  note,  leaving  a  specified  bal- 
ance due  thereon,  as  shown  by  indorsement  on  the  back  of  the  principal 
note,  will  be  construed  to  mean  that  the  payment  was  upon  the  principal 
note,  and  not  upon  the  interest  coupon  notes,  where  the  principal  note 
is  not  due  unless  it  has  become  so  by  a  default  in  the  payment  of  the 
interest  coupon  notes,  and  there  is  no  such  default  unless  the  payment 
is  applied  to  the  principal.  Green  v.  Scottish-American  Mortg.  Co.  18 
Tex.  Civ.  App.  286,  44  S.  W.  319. 

*  See  cases  in  note  1,  sufn-a,  and  next  section. 

*  Peck  V.  Vandemark,  99  N.  Y.  29,  35,  1  N.  £.  41,  and  note  to  Warner  ▼. 

Warner,  18  Abb.  N.  C.  158,  Afiirming  33  Hun,  214,  holding  that  on  a 
marriage  contract  to  give  the  widow  a  share  of  her  husband's  estate, 
an  action  was  not  premature  because  brought  to  trial  before  debts  and 
expenses  of  administration  had  been  ascertained. 

65.  Violation  of  positive  prohibition. 

If  a  public  statute,^  or  a  provision  of  the  contract  sued  on,  whidi 
provision  appears  in  the  complaint,^  forbids  an  action  to  be  com- 
menced until  a  specified  period  has  elapsed  or  after  a  specified  period 
has  elapsed,  the  objection  that  the  complaint  does  not  show  the  nec- 
essary time  is  available  under  a  demurrer  on  the  ground  that  it  does 
not  state  facts  necessary  to  constitute  a  cause  of  action. 

^Selaver  v.  Coe,  63  N.  T.  438  (action  against  heir  under  statute  requiring 
three  years  to  elapse  before  suit  can  be  brought). 

For  other  cases,  see  Audit,  §  106,  infra,  and  Leave  to  Sue,  §§  353,  364, 
infra.  The  statute  of  limitations  is  an  exception  in  many  jurisdictions 
to  this  rule,  because  expressly  required  to  be  pleaded  by  answer. 

A  complaint  against  a  town  for  damages  to  a  team  from  a  defective  high- 
way is  not  defective  because  it  fails  to  allege  that  the  action  was  not 
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oommenoed  until  teo  days  after  the  next  annual  town  meeting  held 
after  tlie  filing  of  the  statement  of  claims  by  plaintiff,  as  required  by 
Wis.  Hev.  Stat.  §  824,  where  it  appears  of  record  that  the  suit  was  in 
fact  commenced  more  than  a  month  after  the  holding  of  the  next  an- 
nual town  meeting.     Welsh  v.  A  r gyle,  86  Wis.  307,  56  N.  W.  412. 

A  complaint  in  an  action  against  a  town  for  injuries  caused  by  a  defective 
bridge  is  insufficient  under  N.  Y.  Laws  1890,  chap.  668,  §  16,  where 
there  is  no  allegation  that  the  claim  was  served  upon  the  supervisor 
within  six  months  after  the  cause  of  action  accrued,  or  that  fifteen  days 
had  elapsed  after  such  presentation  before  the  commencement  of  the 
action,  as  required  by  that  statute.  Olmstead  v.  Pound  Ridge,  71  Hun, 
25,  24  N.  Y.  Supp.  615  (nonsuit). 

This  defect  may  be  taken  advantege  of  at  any  stage  of  the  action. 

•  Carberry  v.  Gei^nian  Ins.  Co.  61  Wis.  605,  8  N.  W.  406. 

The  petition  in  an  action  on  a  fire  insurance  policy  fails  to  state  a  cause 
of  action  where  it  shows  on  ite  face  that  the  action  was  not  commenced 
within  the  time  limited  by  the  policy.  Oakland  Home  Ins.  Co.  ?.  Al- 
len, 1  Kan.  App.  108,  40  Pac.  928. 

A  petition  on  an  insurance  policy  payable  in  sixty  dajra  after  the  loss  has 
been  "a8cei*tained"  in  accordance  with  ite  conditions  must  show  that 
Buch  time  has  elapsed  after  such  ascertainment,  at  the  commenoement 
of  the  action.     German  Ins.  Co.  ▼.  Hall,  1  Kan.  App.  43,  41  Pac  69. 

A  complaint  upon  an  insurance  policy  payable  thirty  days  after  proof  of 
loss,  alleging  only  the  exhibition  of  due  proof  of  loss  and  that  no  part 
has  been  paid,  without  alleging  that  the  proof  was  exhibited  more 
than  thirty  days  before  the  commencement  of  the  action,  is  fatally  de- 
fective. Heiiner  v.  China  Mut.  Ins.  Co.  46  N.  Y.  S.  R.  578,  18  N.  Y. 
Supp.  177. 

In  an  action  on  an  insurance  policy  providing  that  a  lose  shall  not  be  par- 
able until  sixty  days  after  notice  and  proofs  of  loss  are  received,  a 
complaint  alleging  that  such  notice  and  proofs  of  loss  were  made  im- 
mediately after  the  fire  fails  to  stete  a  cause  of  action,  where  there  i^ 
no  allegation  and  it  does  not  appear  on  its  face  that  sixty  days  bad 
elapsed  before  the  commencement  of  the  action.  First  Vat.  Bank  v. 
Dakota  F.  dc  M.  Ins.  Co.  6  S.  D.  424,  61  N.  W.  439. 

But  a  petition  on  an  insurance  policy  providing  that  suit  cannot  be 
brought  until  the  expiration  of  sixty  days  from  the  giving  of  proofs  oi 
loss  is  not  insuITicient  in  failing  to  show  that  the  cause  of  action  has 
accrued  at  the  time  of  filing  the  suit,  where  it  alleges  that  the  prop- 
erty was  destroyed  on  a  given  date  which  was  more  than  three  months 
before  suit  was  commenced.  Pennsylvania  F.  Ins.  Co.  v.  Fair^s,  13 
Tex.  Civ.  App.  Ill,  35  S.  W.  55, 

66.  Enough  that  any  relief  is  due  at  time  of  argument. 

Where  the  complaint  does  not  state  the  time  when  the  action  was 
oonmienoed,  it  is  not  demurrable  for  insufficiency  as  being  premature, 
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if  it  shows  a  right  to  any  relief  at  and  before  the  time  of  the  trial  of 
the  demurrer.^ 

'  An  action  on  a  bond  was  sufitained  because  the  first  instalment  of  inter- 
est was  due  before  the  demurrer  was  tried,  and  perhaps  was  due  be- 
fore suit  commenced.     iSmiih  v.  llobncs,  10  N.  Y.  271. 

Letcis  V.  Buffalo,  29  How.  Pr.  335,  holding  that  even  where  the  law  ap- 
plicable to  a  case  has  been  altered  hy  the  legislature  pending  the  action, 
the  court  will  dispose  of  issues  of  law  arising  on  demurrer  according 
to  the  law  at  the  time  of  trial  of  the  issues,  if  it  does  not  appear  on  the 
face  of  the  complaint  when  the  action  was  commenced. 

67.  Diflclosnre  of  defense. 

A  demurrer  to  a  cause  of  action  oontaining  allegations  constituting 
a  defense  will  be  sustained,  although  such  allegations  were  unneces- 
sary, and  without  them  the  alleged  cause  of  action  would  he  made 
out* 

^  Cotnpton  y.  Hughes,  38  Hun,  377  ( former  adjudication  disclosed, — fatal ) . 

Declaration  on  carrier's  special  contract  held  bad  on  demurrer  because  it 
showed  a  breach  of  conditions  on  plaintiff's  own  part.  Norfolk  d  W. 
Jt.  Co.  V.  Wysor,  82  Va.  250. 

A  complaint  to  foreclose  a  mortgage,  in  addition  to  the  stating  of  facts 
constituting  a  cause  of  action,  also  alleged  the  making  of  an  agreement 
between  the  mortgagee  and  subsequent  purchaser,  which  had  the  legal 
effect  of  discharging  the  mortgagor.  On  demurrer  by  the  latter,  it 
was  held  that  the  averment  of  the  agreement  should  not  be  rejected, 
leaving  it  for  the  defendant  to  bring  it  to  the  notice  of  the  coui-t  by 
answer,  but  the  whole  complaint  should  be  considered  in  determining^ 
whether  it  states  a  cause  of  action,  both  the  allegations  that  discharge, 
as  well  as  those  that  tend  to  cliarge,  the  defendant.  Calvo  v.  Davies, 
73  N.  Y.  211,  29  Am.  Rep.  130. 

For  other  illustrations,  see  Illegauty,  §§  311-316,  infra;  Laches,  §  340, 
infra;  Limitattons,  §  3Go,  tn/ru,  etc.  In  some  jurisdictions  the  statute 
of  limitations  is  an  exception  to  the  above  rule. 

A  complaint  for  recovery  on  warrants  issued  by  a  school  district  is  in- 
sufficient where  it  discloses  the  fact  that  the  warrants  have  been  ad- 
judged invalid  in  a  suit  to  which  plaintiff  was  a  party.  Seattle  ?iat. 
Bank  v.  School  JHst,  No.  40,  20  Wash.  3G8,  55  Pac.  317. 

But  a  complaint  in  an  action  on  a  life  insurance  policy  by  the  heirs  and 
creditors  of  the  insured,  which  alleges  the  i-efusal  of  the  administrator 
to  bring  such  action,  is  not  demurrable  because  it  sets  up  the  unau- 
thorized execution  by  such  administrator  of  a  release  of  defendant 
company  from  all  liability  on  the  policy.  Trotter  v.  Mutual  Reserve 
Fund  Life  Asso.  9  S.  D.  696,  70  N.  W.  843. 

68.  — with  aToidance. 

In  equity,  and  under  the  new  procedure,  a  complaint  is  not  demur- 
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rable  because  it  disdoses  a  def ense,  if  it  allies,  even  hypothaticallj 
or  contiiigentljy  upon  such  defense  being  interposed,  facts  which 
amount  to  a  sufficient  avoidance  of  that  defense.^ 

^  By  the  United  States  rules  in  equity,  No.  21,  "the  plaintiff  may,  in  the 
narrative  or  stating  part  of  his  bill,  state,  and  avoid  by  oounter-aver- 
ments,  at  his  option,  any  matter  or  thing  which  he  supposes  will  be  in- 
sisted upon  by  the  defendant  by  way  of  defense  or  excuse  to  the  case 
made  by  the  plaintiff  for  relief." 

In  equity,  an  anticipated  defense  may  be  stated  "as  a  pretense,"  in  the 
charging  part  of  the  bill,  and  avoided,  without  admitting  it.  Puter- 
baugh,  Ch.  PI.  (Mich.)  2d  ed.  28. 

After  special  replications  in  equity  were  disused,  it  was  neoessary  to  plead 
avoidance  of  a  defense,  by  amending  the  bUl;  and  the  same  practice 
was  adopted  under  the  Code,  by  giving  leave  to  amend  the  complaint 

Hence  arose  the  practice  in  equity  of  inserting  such  allegations  by  antici- 
pation,— a  practice  sanctioned  by  the  rule  above  stated;  and  the  cor- 
responding practice  under  the  Code,  sanctioned  by  such  cases  as  Chap- 
man V.  Webb,  6  How.  Pr.  390;  Hollister  v.  IAi>ingston,  9  How.  Pr.  140; 
Thompson  v.  Minford,  11  How.  Pr.  273;  Everitt  v.  Conklin,  90  N.  Y. 
045;  Winsted  Bank  v.  Webb,  39  N.  Y.  325,  100  Am.  Dec.  435,  Affirming 
46  Barb.  177. 

A  plaintiff  who,  though  unnecessarily,  anticipates  defendant's  defease, 
must  effectually  show  by  his  complaint  that  such  defense  is  insufficient. 
Morgan  v.  Lake  Shore  d  M.  8.  R.  Co.  130  Ind.  101,  28  N.  £.  548. 

A  complaint  which  states  a  defense,  but  fails  to  avoid  it,  is  demurrable. 
Button  V.  Todd,  24  Ind.  App.  519,  55  N.  £.  980. 

A  complaint  setting  out  a  contract  which  was  invalid  under  the  statute  of 
frauds,  and  adding  that  defendant,  after  receiving  money  under  the 
contract  as  trustee,  agreed  to  pay,  is  sufficient  to  state  a  cause  of  ac- 
tion.   Harris  v.  Clark,  94  Iowa,  327,  02  N.  W.  864. 

69.  Anticipation  of  defense. 

In  equity,  matters  anticipatory  of  the  defendant's  defense  may  be 
set  up ;  but  it  is  not  proper  practioe  at  law/  and  a  complaint  is  not 
demurrable  for  failure  to  do  so.* 

^  Smith  V.  Stevenson,  30  Pittsb.  L.  J.  N.  S.  231. 
•   'A  plaintiff  is  not  bound  to  anticipate  the  defense.    Ameriean  Hai,  Bonk 

V.  national  Wall-Paper  Co.  23  C.  C.  A.  38,  40  U.  S.  App.  646,  77  Fed. 

85  (Citing  Fergus  Falls  v.  Fergus  FaUs  Water  Co.  19  C.  C.  A  212, 36 

U.  S.  App.  480,  72  Fed.  873). 
The  rule  is  recognized  in  Sherff  v.  Jaoobi,  71  Hun,  391,  25  N.  Y.  Supp.  37 

(Citing  Wheeler  v.  Millar,  90  N.  Y.  354). 
It  is  no  proper  objection  that  an  affidavit  of  claim  does  not  anticipate  a 

defense  and  explain  matters  only  to  be  set  up  in  defense.    Meyers  y* 

Davis,  13  App.  D.  C.  361. 
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A  eomplainant  cannot,  tinder  the  Pennsylyania  procedure  act  of  May  25, 
1887,  insert  in  his  statement  matters  to  rebut  an  anticipated  defense, 
and  ocmipel  defendant  to  leplj  thereto  in  his  affidavit  of  defense. 
Henry  v.  Lynde,  12  Pa.  Co.  Ct.  189. 

The  complaint  in  an  action  by  a  stockholder  agsiinst  a  director  of  a  mining 
corporation  for  failure  to  make  and  file  weekly  reports,  as  required  by 
statute,  need  not  allege  that  the  failure  was  wilful  and  intentional,  as 
that  is  a  matter  of  defense.  Mile»  v.  Woodward,  116  Cal.  308,  46  Pac. 
1076,  47  Pac.  360. 

l?or  need  the  complaint  in  an  action  by  the  assignee  of  a  foreign  corpora- 
tion allege  that  the  corporation  had  filed  a  certificate,  as  required  by 
K.  Y.  Laws  1892,  chap.  687,  S  15,  as  the  failure  to  file  such  certificate 
is  matter  of  defense.  Ificoll  v.  Clark,  13  Misc.  128,  34  N.  Y.  Supp.  159 
(nonsuit). 

A  complaint  by  a  corporation  on  a  subscription  to  stock,  averring  that  the 
requisite  amount  has  been  subscribed,  need  not  aver  that  none  of  the 
sabecribers  are  infants,  married  women,  or  insolvents,  since  the  fact 
that  any  subscriptions  were  by  such  persons  would  be  matter  of  de- 
fense.    8hiok  y.  Citizens'  Enterprise  Co,  15  Ind.  App.  329,  44  N.  E.  48. 

And  a  complaint  alleging  that  plaintiff  paid  and  advanced  defendant  a  cer- 
tain sum  for  certain  stock,  and  that  as  part  of  the  transaction  defend- 
ant gave  plaintiff  a  written  agreement  to  make  good  that  amount  to 
the  plaintiff  at  any  time  after  one  year  from  the  transfer  and  the  re- 
ceipt of  the  money,  states  a  good  cause  of  action  for  the  money,  since, 
if  there  was  any  agreement  for  the  return  of  the  stock  or  the  estima- 
tion of  its  value,  it  is  matter  of  defense.  Rowley  v.  Swift,  67  Hun,  95, 
22  N.  Y.  Supp.  35. 

One  suing  on  a  guaranty  of  the  payment  of  the  purchase  price  of  goods 
sold  to  another  is  not  bound  to  affirmatively  aver  or  prove  either  notice 
of  default  by  the  purchaser  or  demand  on  the  grantor,  those  facts  and 
the  fact  of  loss  therefrom  being  matters  of  defense.  Shearer  y,  R.  8. 
Peale  d  Co.  9  Ind.  App.  282,  36  N.  £.  455. 

That  a  school  township  trustee  gave  an  acknowledgment  of  indebtedness 
for  school  furniture  in  violation  of  a  statute  forbidding  him  to  incur 
any  debt  in  excess  of  a  fund  on  hand  without  first  procuring  an  order 
from  the  county  commissioner,  and  requiring  him  to  file  a  petition  and 
give  certain  notice  of  its  pendency  before  the  commissioners  grant  the 
order,  is  a  matter  of  defense  which  it  is  unnecessary  to  anticipate  in 
a  complaint  based  on  the  acknowledgment.  Noble  School  Furniture 
Co,  v.  Washington  School  Twp.  4  Ind.  App.  270,  29  N.  E.  935. 

A  complaint  against  a  carrier  for  failure  to  deliver  a  passenger's  baggage 
need  not  aver  a  presentation  of  the  check,  since  the  excuse  of  nondeliv- 
ery because  of  the  nonpresentation  of  the  check  is  matter  of  defense. 
Cleveland,  C.  C.  d  St,  L.  R,  Co,  v.  Tyler,  9  Ind.  App.  689,  36  N.  E.  523. 

Failure  to  use  proper  care  to  procure  a  suitable  seat  in  the  common  car  is 
matter  of   defense    in    an  action   against  a   sleeping-car   company  for 
breach  of  a  contract  to  furnish  a  berth.    Pullman  Palace-Car  Co,  v. 
Booth  (Tex.  Civ.  App.)  28  S.  W.  719. 
Abb.  Pi^  Vol.  I.— 16. 
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Where  one,  hj  acceptance  of  a  mortgage,  though  merely  pro  forma^  in 
hound  by  the  recitals  therein  affecting  his  interests,  a  plaintiff,  suing 
for  the  enforcement  of  such  mortgage,  need  not  set  up  the  estoppel  in 
his  petition,  since  one  is  not  bound  to  allege  matters  the  materiality  of 
which  depends  upon  the  possible  plea  of  his  opponents.  Lafourche 
Tranap.  Co.  ▼.  Pugh,  52  La.  Ann.  1517,  27  8o.  958  (so  held  on  error). 

A  petition  to  enforce  a  special  tax  bill  under  the  Missouri  statute  for 
street  improvements,  which  does  not  state  facts  disclosing  the  inyalid- 
ity  of  the  bill,  need  not  anticipate  and  avoid  any  defenses  that  the  an- 
swer might  set  up.    Seaboard  ^at.  Bank  v.  Wright,  68  Mo.  App.  144. 

The  complaint  in  an  action  on  a  bail  bond  need  not  allege  that  the  default 
was  without  excuse,  since  excuse  is  matter  of  defense  to  be  set  up  on 
motion  to  set  aside  the  forfeiture.  State  v.  Wrote,  19  Mont  209,  47 
Pac.  898. 

Want  of  knowledge  or  means  of  knowledge  by  a  switchman  of  defects  in  a 
switch  need  not  be  averred  by  his  administrator  in  an  action  for  his 
death  caused  thereby,  since  contributory  negligence  is  a  matter  of  de- 
fense. Johnston  ▼.  Oregofi  Short  Line  d  U,  N,  R.  Co.  23  Or.  94,  31 
Pac.  283. 

The  declaration  in  an  action  to  recover  for  injuries  sustained  by  plaintiff's 
intestate  in  the  course  of  his  employment  need  not  allege  that  he  was 
not  fully  informed  as  to  his  surroundings  and  the  condition  of  the 
belting  where  he  was  required  to  work,  and  that  he  did  not  continue  to 
work  there  without  objection,  and  that  he  did  not  assume  the  risk  of 
injury,  since  these  are  matters  of  defense.  Lee  v.  Reliance  Mille  Co. 
21  R.  I.  322,  43  Atl.  530. 

A  petition  by  an  employee  for  personal  injuries  alleged  to  have  been  sus- 
tained because  of  the  inc<Hnpetency  of  another  employee  need  not  af- 
firmatively aver  that  plaintiff,  while  working  wiUi  such  other  em- 
ployee, did  not  know  of  her  unfitness,  such  knowledge  being  matter  of 
defense.  Qalveaton  Rope  d  Twine  Co.  ▼.  Burkett,  2  Tex.  Civ.  App. 
308,  21  S.  W.  958. 

A  petition  against  a  city  for  personal  injuries  sustained  at  a  street  crosai- 
ing  alleged  to  have  been  defective  need  not  affirmatively  aver  that  plain- 
tiff had  no  notice  of  the  defective  condition  of  the  crossing  prior  to  her 
injury,  that  being  matter  of  defense.  Denison  v.  Sanford,  2  Tex.  Civ. 
App.  661,  21  S.  W.  784. 

An  allegation  that  the  insured  did  not  come  to  his  death  by  any  means 
which  by  the  terms  of  his  policy  would  relieve  the  insurer  is  not  nec- 
essary in  an  action  on  a  policy,' as  the  exceptions  are  matters  of  de- 
fense. Employers*  Liability  Assur.  Corp,  v.  Rochelle,  13  Tex.  Civ. 
App.  232,  35  S.  W.  869. 

Failure  of  the  insured  under  a  live-stock  policy,  to  comply  with  a  provision 
thereof  requiring  htm  in  case  of  sickness  of,  or  accident  to,  the  subject 
of  the  insurance  to  promptly  summon  the  best  veterinarian  to  be  bad 
in  the  vicinity,  is,  in  an  action  on  the  policy,  matter  of  defense  which 
the  complaint  need  not  negative.  Johnston  ▼.  liorthwestem  JAve 
Stock  Ins.  Co.  94  Wis.  117,  68  N.  W.  868. 
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A  complaint  in  an  action  against  a  telegraph  company  for  damages  to  cat- 
tle caused  by  failure  of  defendant  to  deliver  a  message  announcing  that 
the  water  supply  on  plaintiff's  cattle  ranch  was  getting  low  need  not 
set  up  facts  excusing  plaintiff  from  not  having  sufficient  water  for  the 
cattle.  MitcJiell  v.  Western  U.  Teleg,  Co,  5  Tex.  Civ.  App.  527,  24  S. 
W.  550. 

A  petition  in  an  action  by  a  married  woman  to  recover  money  belonging 
to  her  separate  estate,  deposited  by  her  in  the  defendant  bank,  need  not 
negntive  the  withdrawal  of  the  money  by  her  husband,  as  that  is  a 
matter  of  defense.  Coleman  v.  First  I^at.  Bank,  17  Tex.  Civ.  App.  132, 
43  8.  W.  938. 

A  petition  In  an  action  for  conversion  in  aelling  mortgaged  chattels  and 
appropriating  the  proceeds  in  violation  of  the  mortgagee's  right,  which 
shows  that  the  debt  originally  secured  by  the  mortgage  had  matured 
before  the  suit  vns  brought,  is  not  defective  in  failing  to  allege  or  show 
that  the  time  for  payment  was  not  extended,  since  such  extension  is  a 
matter  of  defense.     Cone  v.  Ivinson,  4  Wyo.  230,  35  Pac.  933. 

A  declaration  upon  a  contract  to  cut  and  saw  into  lumber  the  timber  on 
certain  land,  providing  that  the  defendants  might  retain  part  of  the 
contract  price  and  pay  the  contractor's  employees  and  for  supplies, 
need  not  show  that  defendant  has  not  so  applied  the  moneys  earned, 
but  it  is  matter  of  defense  which  must  be  pleaded.  Wark  v.  Curtis,  10 
Manitoba  Rep.  201. 

VT.  Particular  Subjects  of  Allegation  (Alphabetically  Ar- 
ranged). 

[Further  illustration  of  these  rules,  and  other  rules  which  may 
often  be  invoked  on  demurrer,  will  be  found  in  volume  II.,  Issues  of 
Fact 

Kules  as  to  what  is  a  conclusion  of  law  are  to  be  taken  with  the 
qualification  that  this  question  often  depends  on  whether  the  matter 
is  directly  or  collaterally  involved.*] 

*Text  wiiters  have  sought  to  define  what  is  a  conclusion  of  law,  by  analy- 
sis of  the  conception  itself;  but  in  practice  it  is  necessary  to  notice 
also  that  a  proposition  may  be  for  one  purpose  a  conclusion  of  fact 
good  on  demurrer,  and  for  another  a  conclusion  of  law  bad  on  demur- 
rer. Thus,  if  I  sue  for  goods  sold,  a  mere  allegation  of  indebtedness  is 
a  conclusion  of  law;  if,  after  getting  judgment,  I  sue  to  set  aside  a 
fraudulent  conveyance,  an  allegation  of  the  indebtedness  as  the  founda- 
tion of  the  judgment  i£  a  matter  of  fact.  To  take  a  still  more  striking 
illustration:  If  I  merely  allege  that  A  and  B  were  partners,  tlVis  is 
good  as  an  allegation  of  fact;  but  if  I  set  forth  a  contract  between 
them  and  allege  that  they  were  partners  under  it,  this  is  a  conclusion 
of  law. 

The  best  discussion  of  the  philosophic  distinction  l)etween  "law"  and 
"fact"  is  in  Professor  Thayer's  article  in  4  Harvard  Law  Uev.  147. 
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ABBBSVIATIONa. 
See  also  Documents,  ||  248-274,  infra. 

70.  General  rule. 

Under  the  general  rule  tihat  pleadings  must  be  in  the  English  lan^- 
guage,  in  fair,  legible  character,  and  in  words  at  length,  and  not  ab- 
breviated, exoept  by  such  abbreviations  and  numerals  as  are  in  com- 
mon use,^  a  pleading  is  not  made  demurrable  by  using  an  abbrer^ia- 
tion,  if  it  be  such  as  is  in  common  use  in  the  English  language,  even 
though  the  phrase  for  which  the  abbreviation  originally  stood  be 
Latin.' 

^  The  genenJ  nile  is  thus  codified  in  N.  Y.  Code  dv.  Proe.  |  22 :  ''Each 
.  .  .  pleading  or  other  proceeding  in  a  court,  or  before  an  officer, 
must  be  in  the  English  language,  and,  unless  it  is  oral,  made  out  on 
paper  or  parchment,  in  a  fair,  legible  character,  in  words  at  length, 
and  not  abbreviated.  But  the  proper  and  known  names  of  process,  and 
technical  words,  maj  be  expressed  in  appropriate  language,  as  now  is, 
and  heretofore  has  been,  customary;  such  abbreviations  as  are  now 
commonly  employed  in  the  English  language  may  be  used;  and  num- 
I  hers  may  be  expressed  by  Arabic  figures  or  Roman  numerals  in  the  cus- 

tomary manner."  It  is  not  error  to  abbreviate  thus  in  a  declaration, 
"damages  one  thous.  dollars,"  though  the  practice  is  not  to  be  com- 
mended.   Rice  y.  Buchanan,  1  Ohio  Dec.  Reprint,  56. 

In  Odd  Fellows  Bldg,  Asso.  v.  Bogan,  28  Ark.  261  (mechanic's  lien:  sher- 
iff's return  of  service  made  of  within  writ  on  "Petur  Brugman,  Pres- 
ident O.  F.  B.  A."  He  was  described  in  the  writ  as  president  of  the 
Odd  Fellows  Building  Association),  Bennett,  J.,  said:  "While  we  are 
willing  to  admit  that  abbreviations  should  be  very  sparingly  employed, 
if  at  all,  in  formal  and  important  legal  documents,  yet  they  are  of  fre- 
quent use;  and  if,  by  using  the  initial  letters  of  words,  instead  of  the 
words  at  length,  the  same  meaning  is  conveyed,  it  would  not  be  con- 
sidered as  so  informal  as  to  make  the  abbreviation  of  no  significance. 
If  the  abbreviation,  taken  in  connection  with  the  remainder  of  the 
writing  and  subject-matter,  can  be  clearly  understood,  and  not  be  ajoa- 
biguous,  it  must  have  the  same  effect  as  if  the  words  were  written  in 
full." 

'  The  abbreviation  "&c."  is  English,  and  will  not  render  a  plea  demurrable 
on  the  groiuid  that  it  is  expressive  of  Latin  words.  Berry  ▼.  Oshom^ 
28  N.  H.  279. 

Action  for  assault  and  battery  and  imprisoning.    Objection  was  taken  to 
the  pleas  that  they  did  not  answer  the  whole  declaration,  for  tliat  a 
battery  was  alleged  and  not  answered.    The  introductory  allegation 
,  was  "as  to  the  assaulting,  &c.,  the  said  plaintiff,  and  imprisoning." 

Held,  that  this  was  broad  enough.  'The  beating  is  included  in  the 
'ke.*  well  enough  without  setting  it  out  at  length."  Bryan  v.  Bate^, 
16  ni.  87. 
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Under  the  Code  practice  such  an  answer  might  be  open  to  the  objection  of 
being  evasive. 

Demurrer  to  plea  in  abatement.  The  abbreviation  "vs."  stands  for  "versus." 
And  "vs."  and  "versus,"  from  long  use,  have  been  grafted  on  the  English 
language,  and  are  as  appropriate  as  the  word  "against"  in  legal  proceed- 
ings.   Smith  V.  Butler,  25  N.  H.  521. 

Whether  the  letters  "L.  S."  suffice  as  a  copy  of  a  seal  in  the  copying  or  en- 
rolling of  a  legal  precept,  see  |  156,  infra. 

A  o(»nplaint  which  alleges  that  the  plaintiff  paid  the  defendant  a  sum  of 
money  for  the  privilege  of  delivering  a  certain  quantity  of  wheat  at  a 
fixed  price  within  a  given  time,  setting  forth  the  receipt  for  the  money, 
in  which  it  is  agreed  that  the  plaintiff  shall  have  the  privilege  of  de- 
livering the  alleged  quantity  of  "S  87  wheat;"  and  alleging  that  the 
defendant  refused  to  receive  it, — states  facts  sufficient  to  constitute  a 
cause  of  action,  and  is  not  demurrable  because  it  does  not  aver  the 
meaning  of  "S  87  wheat."  Berry  v.  Kowalaky,  95  Gal.  134,  30  Pac. 
202,  Affirming  27  Pac.  286. 

Ability. 

71.  Ability  to  perform  an  act. 

An  allegation  that  defendant  has  failed  and  refused  to  pay,  al- 
though "able  to  do  so,"  is  not  suflScient  to  show  a  right  of  action  on 
a  promise  to  pay  when  defendant  "might  feel  able  to  pay."^ 

A  complaint  against  a  carrier  for  violation  of  its  duty  to  transport 
freight  offered  need  not  aver  its  ability  to  do  so.* 

*  Pietel  V.  Imperial  Mui.  L,  Ins,  Co,  88  Md.  662,  43  L.  R.  A.  219,  42  Atl. 

210. 

•  Chicago,  8t.  L.  d  P.  R,  Co,  v.  Wolcott,  141  Ind.  267,  39  N.  E.  451 ;  Pt««- 

hurgh,  (7.  (7.  d  8t.  L.  B,  Co,  v.  Racer,  5  Ind.  App.  209,  31  N.  E.  863. 

Acceptance. 

For  Acceptance  of  Delivery,  see  Contbacts,  |§  152-196,  infra;  DfluvEBT,  |  24, 
infra, 

72.  Acceptance  of  bill  or  contract. 

An  allegation  that  a  person  accepted  a  bill  of  exchange  is  sufficient, 
on  demurrer,  as  implying  that  he  accepted  it  in  writing:  for  under 
ibe  statute  there  can  be  no  valid  acceptance  except  in  writing.* 

One  who  seeks  to  avail  himself  of  the  benefit  of  and  enforce  a  con- 
tract to  which  he  is  not  in  terms  a  party,  although  made  for  his  bene- 
fit, must  state  clearly  the  doing  of  some  specific  act  by  which  he  has 
adopted  it  and  made  himself  a  party  to  it* 
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Allegatiofns  of  the  performance  of  acts  only  consistent  wit^  the 
adoption  of  a  contract  sufficiently  aver  that  one  has  assumed  and  ac- 
cepted  it' 

*  Bank  of  LowvitU  y.  Edwards,  11  How.  Pr.  216. 

In  an  action  by  the  indorsees  of  a  bill  of  exchan^  against  the  drawer,  tn 
allegation  of  acceptance  implies  that  the  drawee  accepted,  that  the  bill 
was  before  him  for  that  purpose,  and  that  he  had  sight  thereof.  De- 
murrer sustained  on  other  grounds.     Qraham  y.  Machado,  G  Duer,  514. 

Bo,  a  declaration  alleging  that  defendant  proposed  in  writing  to  pay  a 
specified  sum  for  a  deed  by  plaintiff  to  certain  lands,  which  proposal 
plaintiff  accepted,  is  sufficient  without  alleging  that  the  acceptance 
was  in  writing.  Kroll  y.  Diamond  Match  Co.  106  Mich.  127,  63  N. 
W.  983. 

*  Dewier  y.  SaytDOrd,  61  Fed.  729. 

A  petition  by  a  trustee  in  a  deed  of  trust  for  creditors,  to  recover  prop- 
erty attached  by  a  creditor  of  his  grantor,  must  allege  that  some  of  the 
creditors  had  accepted  before  the  levy  of  the  attachment,  to  show  that 
the  deed  had  become  effective  before  the  levy.  Tittle  v.  Vanleer,  S9 
Tex.  174,  37  L.  R.  A.  337,  29  S.  W.  1065,  34  S.  W.  715,  Reversing  (Tex. 
Civ.  App.)  27  S.  W.  736. 

^Horaky  v.  Helena  Consol.  Water  Co.  13  Mont.  229,  33  Pac.  689,  holding 
that  a  complaint  which  alleges  that  the  plaintiff  had  entered  into  s 
contract  with  a  water  company,  by  which  it  agreed  to  furnish  him 
with  water;  and  that  the  defendant  had  "assumed"  the  contract,  sub- 
stituted itself  for  the  old  company,  and  performed  acts  only  consistent 
with  the  adoption  of  the  contract, — sufficiently  states  defendant's  as- 
sumption and  acceptance  of  such  contract  (Citing  Wiggins  Ferry  Co. 
y.  Ohio  d  M.  R.  Co.  142  U.  S.  408,  35  L.  ed.  1059,  12  Sup.  Ct.  Rep.  188). 

A  complaint  in  an  action  against  a  drawee  to  recover  upon  a  draft  is  not 
insufficient  for  failure  to  allege  that  the  drawee  agi-eed  to  accept  the 
draft,  or  did  accept  it,  where  it  did  allege  that  he  agreed  to  pay  it 
Gamhrill  v.  Broicn  Hotel  Co.  11  Colo.  App.  529,  54  Pac.  1025. 

Accident. 

73.  Sufficiency  of  averments. 

A  complaint  in  an  action  on  a  policy  of  insurance  against  deatli 
from  "external,  violent,  and  accidental  means,"  is  insufficient  where 
there  are  no  facts  alleged  showing  that  tlie  injuries  resulting  in  death 
were  inflicted  or  were  received  accidentally.* 

*  Neirman  v.  Rniltcay  Officials  d  Employees'  Acci.  Asso.  15  Ind.  App.  29, 

42  N.  E.  650. 

But  in  an  action  brought  against  an  accident  association  by  a  beneficiary, 
the  complaint  siiificiently  avers  the  accidental  death  of  the  in^yuied. 
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where  it  is  alleged  that  on  a  specified  date  the  ineuied  was  killed,  and 
that  his  death  resulted  solely  from  physical  bodily  injuries  proceeding 
from  and  inflicted  by  external,  violent,  and  accidental  means,  which 
produced  immediate  death.  Railway  Officials  Aoci.  Asso,  y.  Armetrontf, 
22  Ind.  App.  406,  53  N.  £.  1037. 

Accord  and  Satisfaction. 

74.  Sufficiency  of  averments. 

An  allegation  that  a  specified  amount  remaining  due  was  duly 
paid,  with  the  information  that  it  was  in  full  of  all  claims^  and  was 
received  witli  the  knowledge  that  it  was  so  paid,  sufficiently  states  an 
aocoi-d  and  satisfaction,  although  tliere  is  no  averment  that  there  was 
any  dispute  hetween  the  parties,  or  that  the  money  was  received  as  an 
accord  and  satisfaction.^ 

^Lindsay  v.  Gager,  II  App.  Div.  93,  42  N.  Y.  Supp.  851  (Citing  Fuller  v. 
Kemp,  138  N.  Y.  231,  20  L.  R.  A.  785,  33  N.  B.  1034;  Nasaoiy  v.  Tom- 
lin^on,  148  N.  Y.  326,  42  N.  £.  715;  Lestimne  v.  Ernst,  5  App.  Div. 
373,  39  N.  Y.  Supp.  199). 

But  a  plea  of  accord  and  satisfaction  of  a  judgment  sued  on  is  insufficient 
where  it  shows  that  plaintiflT  agreed  to  accept  the  performance  of  de- 
fendant's promise  to  pay  less  than  the  full  amount  of  the  judgment  in 
satisfaction  thereof,  and  not  that  he  agreed  to  accept  defendant's  prom- 
ise iUclf  in  satisfaction,  and  the  full  amount  agreed  upon  has  not  been 
paid.    Thurmond  y.  Bank  of  the  State  (Tex.  Civ.  App.)  27  S.  W.  317. 

Account. 

75.  General   form  of  pleading  indebt-        77.  Account    or     particulars    coupled 

edness  on  account.  with  pleading. 

76.  "Justly  due."  78.  Sufficiency  of  defenses. 

For  Allegations  Sufficient  to  Claim  Accounting  in  Equity,  see  §|  45-49,  tupra. 

75.  General  form  of  pleading  indebtedness  on  acconnt. 

A  complaint  which  allies  in  effect  that  defendant  is  indebted  to 
plaintilT  in  a  specified  sum  upon  an  account, — ^as^  for  instance,  for 
^oods  srdd  and  delivered  by  plaintiff  to  defendant,  at  a  time  and  place 
specified;^  or  upon  an  account  for  services  of  a  specified  nature  ren- 
dered by  plaintiff  to  defendant,  up  to  a  date  named  ;^  or  for  use  and 
<K5cupation  of  specified  premises,  etc.,  etc.,^  and  that  there  is  now  due* 
a  specified  sum,  for  which  judgment  is  demanded, — Uiough  very  gen- 
eral in  fonn,  is  sufficient  on  demurrer. 

*  Allen  V.  Patterson^  7  N.  Y.  476,  57  Am.  Dec.  542. 
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Wise  T.  Eogan,  77  Cal.  184,  19  Pac  278,  lo  holding  even  though  defendant 
WBS  sued  as  an  administrator.  His  remedy  is  to  demand  a  copy  of  the 
aooount. 

A  complaint  for  the  recovery  of  money,  alleging  that  plaintiff  sold  and  de- 
livered certain  goods  to  defendant  at  prices  named,  which  were  reason- 
ably worth  the  amount  charged  therefor,  and  that  defendant  promised 
to  pay  that  amount  a  certain  number  of  days  after  the  sale  and  deliv- 
ery, but  that  such  time  has  elapsed,  and  no  payment  has  been  made, 
and  the  amount  is  still  due, — states  a  cause  of  action.  Cone  Export  S 
Commission  Co.  v.  Poole,  41  S.  C.  70,  24  L.  R.  A.  289,  19  S.  E.  203. 

A  declaration  in  an  action  against  a  guarantor  in  writing  of  the  payment 
of  an  account  for  goods,  which  sets  forth  the  account  and  a  copy  of  the 
contract  of  guaranty,  and  alleges  refusal  to  pay  the  account,  and  that 
the  creditor  stated  to  the  guarantor  "that  his  guaranty  would  he  ac- 
cepted, and  that  it  was  accepted," — ^is  sufficient  to  entitle  the  plaintiff 
to  a  recovery.     Sims  v.  Clark,  91  Ga.  302,  18  S.  E.  158. 

But  a  complaint  alleging  that  defendant  is  indebted  to  plaintiff  in  a  sum 
named  upon  an  account  for  goods  sold  and  delivered  at  his  request,  not 
stating  by  whom  the  goods  were  sold,  does  not  state  facts  suffideot  to 
constitute  a  cause  of  action.  Pioneer  Fuel  Co»  v.  Hager,  57  Minn.  76, 
68  N.  W.  828. 

A  complaint  to  set  aside  a  Judgment  sufficiently  shows  the  character  of 
the  original  action  by  stating  that  it  is  on  an  account,  with  the  fur- 
ther allegation  that  defendant  never  bought  any  goods  of  plaintiff. 
Durre  v.  Brown,  7  Ind.  App.  127,  34  N.  E.  577. 

For  the  Rule  where  no  Account  is  Mentioned,  see  Indebtedness,  §  317, 
infra, 

'  Beekman  v.  Plainer,  15  Barb.  550. 

*  A  complaint  upon  an  itemized  account,  wherein  it  is  alleged  that  the  de- 
fendant "is  indebted"  to  the  plaintiff  in  a  specified  sum  of  money  "for 
the  rent,  use,  and  occupation  of"  certain  lands  belonging  to  his  decedent, 
shows  a  present  mature  indebtedness,  and  is  sufficient  to  withstand  a 
demurrer  for  the  want  of  facts.  Ketoham  v.  Bor&ottr,  102  Ind.  576,  26 
N.  £.  127  (Citing  Alayes  v.  Goldsmith,  58  Ind.  94;  Heshion  v.  JuUtM, 
82  Ind.  576). 

In  all  the  above  cases  the  complaint  referred  to  an  account.  The  decisions 
have  not  been  regarded  as  holding  that  a  bare  allegation  of  indebted- 
ness for  specified  considerations,  in  a  complaint  which  is  not  thus 
founded  on  an  account,  is  sufficient  against  a  motion  to  make  more  def- 
inite and  certain. 

In  Wills  V.  Ghurohill,  78  Me.  285,  4  Atl.  693,  it  was  held  that  such  a  com- 
plaint referring  to  an  account  annexed  was  good  even  against  specisl 
demurrer,  at  common  law.  Foster,  J.,  said:  "Admitting  that  every 
item  to  which  objection  has  been  raised  may  be  the  subject  of  a  distinct 
contract,  yet  each  one  is  alleged  with  sufficient  particularity  to  admit 
proof  in  support  of  the  same.  Every  item  is  a  bill  of  particulars.  The 
office  of  a  declaration  is  to  make  known  to  the  opposite  party  and  the 
court  the  claim  set  up  by  the  plaintiff.    To  such  claims  the  defendsnt 
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is  called  to  answer,  and  to  no  others.  But  what  more  specific  claim 
need  be  alleged  than  that  wherein  the  plaintiff  sets  out  that  on  a  cer- 
tain day  he  performed  labor  for  the  defendant,  and  in  the  same  charge 
carries  out  a  price  which  he  seeks  to  recover  for  that  labor;  or  that  he 
paid,  on  a  particular  day,  a  specified  sum  for  freight,  for  which  he  also 
seeks  a  recovery?  For  the  legal  meaning  of  the  charge  may  be  read 
along  with  it.  {Cape  Elizabeth  v.  Lombard,  70  Me.  399.)  The  objec- 
tion that  the  particular  kind  of  labor  performed  each  day  is  not  speci- 
fied in  addition  to  the  general  term  'labor'  is  not  ten^Ie." 

A  complaint  which  alleges  that  the  defendant  is  indebted  to  the  plaintiff 
in  a  sum  named,  upon  an  accoimt  for  money  expended  and  commissions 
for  the  purchase  and  sale  of  merchandise  as  his  agent,  as  more  fully 
appears  by  certain  accounts  annexed  and  made  a  part  of  the  complaint, 
and  that  the  same  is  due  and  payable,  and  no  part  has  been  paid, — is 
sufficient  on  demurrer.  Heniz  v.  Miner,  46  N.  Y.  S.  R.  636,  18  N.  Y. 
8upp.  880. 

Bnt  a  complaint  on  an  account  which  does  not  state  the  nature  of  the 
dealings  between  plaintiff  and  defendant  is  insufficient  under  a  statute 
requiring  a  statement  in  plain  and  concise  language,  so  that  a  person 
of  common  understanding  may  know  what  is  intended.  Oiae  v.  Cook, 
152  Ind.  75,  52  N.  E.  454. 

*An  allegation  that  there  is  due  plaintiff  on  an  open  account  a  balance  of 
$200  is  a  mere  conclusion  of  the  pleader,  and  not  the  statement  of  a 
fact     Qiae  v.  OooA;,  152  Ind.  75,  52  N.  £.  454. 

Bnt  a  complaint  for  a  money  demand  upon  a  contract,  express  or  implied, 
must  show  in  some  manner  that  the  debt,  or  some  part  thereof,  is  due 
and  unpaid.  Jaqua  v.  Shetcalter,  10  Ind.  App.  234,  36  N.  E.  173,  37 
N.  E.  1072. 

And  a  petition  which  fails  to  aver  that  the  debt  sued  for  is  due  is  fatally 
defective  where  the  omission  cannot  be  supplied  by  any  inference  de- 
ducible  from  any  or  all  of  the  allegations  in  the  petition.  L.  Bautnan 
Jewelry  Co.  t.  Bertig,  81  Mo.  App.  393. 

76.  "Jmtly  dne/^ 

Under  a  statute  or  rule  of  court  allowing  a  short  form  of  pleading 
on  an  aooount^  by  alleging  that  the  sum  thereon  is  justly  due^  an  al- 
legation of  the  sum  claimed,  without  saying  it  is  justly  due^  is  bad 
on  demurrer.^ 

*  Behafcr  t.  Brotherhood  of  Carpenters,  22  W.  N.  C.  312. 

77.  Aeooimt  or  particnlarB  coupled  with  pleading. 

Where  an  account  or  statement  of  particulars  filed  or  served  is 
effectually  made  a  part  of  the  pleading, — ^as,  where  it  is  expressly  re- 
quired by  statute  as  a  part  of  the  pleading, — ^  the  pleading  is  to  be 
treated,  on  demurrer,  as  if  the  particulars  appearing  in  the  account^ 
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etc.,  had  been  actually  incorporated  in  the  pleading.*  Otherwise,  of 
a  bill  of  particulars  served  as  at  common  law.* 

A  complaint  which  sets  out  or  describes  the  account  sued  on  is  suf- 
ficient, and  a  more  particular  statement  need  not  be  filed  as  an  ex- 
hibit unless  called  for  by  special  motion.*  But  a  complaint  on  an  ac- 
count, which  alleges  that  each  party  kept  his  account^  is  insufficient^ 
where  neither  the  account  nor  a  copy  of  it  is  filed  with  the  complaint 
or  otherwise  made  a  part  of  it,  as  required  by  statute.' 

Under  a  statute  providing  that  in  an  action  founded  upon  an  ac- 
count, it  shall  be  sufficient  for  the  party  to  give  a  copy  of  the  account, 
witli  all  credits  and  indorsements  thereon,  and  to  state  that  there  is 
due  him  a  specified  sum  which  he  claims,  a  petition  is  not  demurrable 
for  failure  to  state  a  cause  of  action,  where  the  facts  stated  in  the  ac- 
count attached,  in  connection  with  those  stated  in  the  petition,  show 
the  liability  of  the  defendant  to  the  plaintiff.® 

*  As  to  Statutes  in  Several  of  the  States,  see  Documexts,  §§  246-274,  infra, 
■  Wills  V.  Churchill,  78  Me.  285.  4  Atl.  693 ;  Wright  v.  Smith,  81  Va.  777 

(Citing  Starkweather  v.  Kittle,  17  Wend.  20). 
A  petition  may,  where  its  sufficiency  is  challenged,  be  read  in  connection 
with  an  account  attached  and  referred  to  therein.     Connor  v.  FeifUM, 
44  Mo.  App.  346. 

But  the  account  setting  forth  the  items  of  the  plaintiff's  claim,  which  the 
statute  requires  to  be  filed  in  a  suit  in  aasumpsit,  is  not  a  part  of  the 
declaration,  and  cannot  be  considered  upon  a  demurrer  to  the  pleading. 
Booker  v.  Donohoe,  95  Va.  359,  28  S.  E.  584  (Citing  George  Campbell 
Co,  V.  Angus,  91  Va.  438,  22  S.  E.  167). 

Objections  taken  to  an  account,  a  copy  of  which  is  annexed  as  an  exhibit 
to  the  complaint  to  foreclose  a  materialman's  lien,  cannot  be  ccHisidered 
on  demurrer  to  the  complaint.  Rust-Oicen  Lumber  Co.  ▼.  Fiteh,  3  S. 
D.  213,  52  N.  W.  879. 

■See  Bill  of  Pabticulabs,  §  114,  ijifra. 

*  Adamson  v.  Shaner,  3  Ind.  App.  448,  29  N.  E.  944. 

•Owe  V.  Cook,  152  Ind.  75,  52  N.  E.  454  (Citing  Peden  v.  Mail,  118  Ind. 
556,  20  N.  E.  493;  Lassiter  v.  Jackman,  88  Ind.  118;  Connersville  y- 
Connersville  Hydraulio  Co,  86  Ind.  235;  Wolf  v.  Sohofield,  38  Ind. 
175). 

So,  a  petition  is  insufficient,  under  Mo.  Code  Prac.  §  2075,  where  it  seta  out 
a  bank  account  without  stating  the  items,  or  attaching  an  itemized  ac- 
count thereto,  though  it  states  that  such  itemized  statement  is  at- 
tached.    Chillicothe  Sav.  Asso.  v.  Moiris,  52  Mo.  App.  612. 

And  a  pleading  in  which  the  only  cause  of  action  is  for  "money  due  as  per 
account  hereto  attached  and  maiked  'exhibit  B,' "  fails  to  state  a  cause 
of  action  where  no  exhibit  is  attached.  Home  F.  Ins.  Co,  v.  Arthur^ 
dH  Neb.  461.  67  N.  VV.  440. 
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But  the  petition  in  an  action  against  some  of  the  members  of  a  finn  to  re- 
cover for  part  of  a  bill  of  goods  sold  to  the  firm  need  not  set  out  an 
account,  where  it  does  not  appear  that  any  account  was  ever  made. 
Wheeling  Corrugating  Co,  v.  Veach,  7  Ohio  S.  &  C.  P.  Dec.  621. 

And  a  complaint  in  an  action  on  an  account,  alleging  that  plaintiff  was  a 
broker  and  commission  merchant  and  advanced  a  stated  sum  for  de- 
fendants, at  their  instance  and  request,  in  the  purchaBe  of  certain  prod- 
ucts, and  that  defendants  promised  to  pay  such  sum  to  plaintiff,  but 
failed  to  do  so,  although  often  requested, — is  not  uncertain  or  ambigu- 
ous, but  is  sufficient  under  Oal.  Code  Civ.  Proc.  |  454,  making  it  un- 
necessary to  set  forth  the  items  of  account  alleged  in  a  complaint,  but 
requiring  a  copy  of  the  account  to  be  delivered  to  the  adverse  party 
within  five  days  after  demand.     Rogers  v.  Duff,  97  Cal.  66,  31  Pac.  836. 

•McArthur  v.  H.  T.  Clarke  Drug  Co.  48  Neb.  899,  67  N.  W.  861. 

Tlie  statement  of  account  is  not  defective  because  the  facta  are  stated  in  a 
different  form  from  that  prescribed  by  the  statute.  Fletcher  t.  Co-op- 
erative Puh.  Co.  68  Neb.  611,  78  N.  W.  1070. 

A  statement  averring  that  defendant  is  indebted  to  plaintiffs  in  a  sum 
named  for  goods  sold  and  delivered  upon  an  account  which  is  attached, 
ami  which  is  a  true  and  correct  copy  of  plaintiffs'  book  of  original  en- 
try, in  connection  with  such  copy  showing  the  various  items  of  goods 
famished  and  the  date  of  sales,  sufficiently  states  a  cause  of  action. 
Terriberry  v.  Broude,  173  Pa.  48,  33  Atl.  699. 

An  account  annexed  in  assumpsit,  showing  a  sale  of  two  articles  for  a 
specified  amount  in  gross,  without  giving  the  separate  price  of  each,  is 
sufficient,  as  both  may  have  been  sold  for  a  gross  sum.  Milliken  v. 
Waldron,  89  Me.  394,  36  Atl.  630. 

But  a  declaration  on  an  account  for  labor  performed  and  material  fur- 
nished is  demurrable  where  the  account  annexed  merely  shows  the  bal- 
ance due  on  a  certain  date,  and  the  payments  made  thereon,  and  the 
price  of  the  work  contracted  for;  or  the  items  constituting  the  balance 
do  not  appear.     Turgeon  v.  CotCy  88  Me.  10b,  33  Atl.  787. 

And  a  statement  of  claim  alleging  that  it  is  for  merchandise  sold,  fur- 
nished, and  delivered  on  a  certain  date,  to  wliich  is  annexed  a  copy  of 
book  account  containing  only  a  charge  for  merchandise  on  a  date  fif- 
tf*en  days  before  that  mentioned  in  the  statement,  without  any  state- 
ment of  items, — is  insufficient.     Loeb  v.  Heerc,  19  Pa.  Ct.  Ct.  641. 

And  a  petition  on  an  account  for  merchandise  sold  and  delivered,  refer- 
ring, as  an  exhibit,  to  an  account  annexed  thereto,  which  sets  out 
many  items  merely  by  date  and  amount,  as  cash  paid  and  cash  received 
from  collateral,  and  gives  the  total  amount  of  the  items,  is  insufficient; 
and  the  defendant  has  a  right  to  a  more  specific  statement  of  the  items 
composing  the  account.  Ralston  v.  Aultman  (Tex.  Civ.  App.)  26  S. 
W.  746  (Citing  Love  v.  Doak,  5  Tex.  343;  May  v.  Pollardy  28  Tex.  678; 
Weatherford,  M.  W.  d  A*.  W.  R.  Co.  v.  Granger,  85  Tex.  574,  22  8.  W. 
959;  Leverett  v.  Wherry,  4  Tex.  App.  Civ.  Cas.  (Willson)  |  186,  p.  284). 
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78.  Sufficiency  of  defenses. 

An  allegation  in  an  aiSdavit  of  def  ense,  that  items  of  aeoonnt  which 
were  originally  charged  to  others  were  afterward  charged  to  defend- 
ant^ is  insufficient  where  it  fails  to  deny  the  indebtedness  sued  for.^ 

An  affidavit  of  defense  ayerring  that  the  copy  of  b<K*  entries  at- 
t^ched  to  plaintiff's  statement  is  defective  is  insufficient  where  it  fails 
to  deny  averments  that  the  sum  sued  for  is  justly  due.  and  that  the 
work  charged  for  was  done  at  the  defendant's  request.' 

It  is  not  sufficient  for  defendant  to  file  an  affidavit  that  he  owes 
nothing  to  plaintiff  ^Hbecause  of  goods  damaged  and  returned,"  where 
plaintiff  has  filed  an  itemized  statement  of  claim ;  but  defendant  must 
state  with  all  possible  accuracy  which  of  the  articles  named  in  the 
daim  were  damaged  and  returned,  giving  circumstances  and  dates.' 

*  Ashman  v.  Weigley,  148  Pa.  61,  23  Atl.  S97. 

An  affidavit  of  defense  in  a  suit  a^nst  a  married  woman  upon  a  book  ac- 
count, that  the  goods  were  charged  to  defendant'a  husband,  is  insoffi- 
cient  where  the  copy  filed  shows  a  charge  against  her,  and  no  nile  to 
produce  the  original  book  is  taken  by  defendant,  since  the  court  must 
assume  that  the  copy  filed  Is  a  true  copy.  Horror  y.  Craney,  2  Pa. 
Dist.  R.  375. 

*  Ashman  v.  Weigley,  14S  Pa.  61,  23  Atl.  897. 

But  an  afl[idavit  of  defense  in  assumpsit  upon  a  bode  account  of  goods  uA6 
and  delivered,  that  the  copy  of  book  account  attached  to  the  plaintiff's 
statement  is  not  a  true  and  correct  one,  as  it  consists  of  figures  onlj, 
and  that  defendant  will  require  the  books  of  plaintiff  in  court  for  ex- 
amination, and  that  the  copy  of  the  book  account  is  not  signed  by  plain- 
tifT  or  any  person  for  him,  is  sufficient.  Freeman  Bros,  v.  Refotciehf 
20  Pa.  Co.  Ct.  17. 

*  Kress  Stationery  Co,  v.  Hallock,  7  Kulp,  313. 

Account  Stated. 

79.  Sufficiency  of  averments. 

The  pleading  is  sui&cicQt  if  it  sets  forth  the  fact  that  the  account 
was  stated  betweeri  the  parties,  that  a  certain  sum  was  found  due  from 
one  to  the  other,  and  that  such  sum  is  not  yet  paid.^  It  is  unneces- 
sary for  the  complaint  to  set  forth  the  subject-matter  of  the  original 
debt;*  or,  in  the  absence  of  a  demurrer  on  that  ground,  to  allege  a 
promise  to  pay.® 

That  an  account  stated,  upon  which  action  is  brought,  was  signed 
by  another  person  on  behalf  of  the  defendant  is  not  material  on 
demurrer  to  the  complaint  for  want  of  facts  sufficient  to  constitute  a 
cause  of  action.* 

^  Moss  Y,  lAndhUm,  39  App.  Div.  5S6,  57  N.  Y.  €upp.  703. 
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But  in  Davis  v.  Bostcell^  77  Mo.  App.  294,  a  petition  alleging  that  defend- 
ants were  indebted  to  plaintiffs  for  a  balance  due  for  goods,  wares,  and 
merchandise,  after  making  a  certain  credit  upon  account  stated  in  a 
certain  sum,  "as  appears  by  stated  account  hereto  attached  and  made 
part  of  this  petition,"  was,  on  error,  held  insufficient  as  a  declaration 
upon  account  stated. 

Not  does  an  all^ation  in  a  complaint  for  professional  services,  that  the 
fact  set  forth  by  plaintiff  as  constituting  his  cause  of  action  "stands 
aa  account  stated  by  bills  rendered  and  agreed  to,"  make  the  cause  of 
action  one  upon  an  account  stated,  as  it  is  a  mere  conclusion.  Nicoll 
V.  Haas,  5  App.  Div.  206,  39  N.  Y.  Supp.  205. 

*M<>S8  V.  lAndhlom,  39  App.  Div.  680,  57  N.  Y.  Supp.  703  (Citing  Schutz  ▼. 
Marette,  146  N.  Y.  137,  40  N.  E.  780). 

An  account  stated  is  a  mere  acknowledgment  of  the  amount  of  the  existing 
liability  between  the  parties.  From  it  the  law  implies  a  promise  to 
pay  the  admitted  amount.  Th^eby  arises  a  new  and  independent 
cause  of  action  so  far  that  a  recovery  may  be  had  without  setting  forth 
or  proving  the  original  contract  or  accounts,  or  the  separate  items  of 
liability  from  which  the  balance  results.  Partridge  v.  Butler,  113  Gal. 
326,  45  Pac.  678  (Citing  Coffee  ▼.  Williams,  103  Cal.  550,  37  Pac.  504; 
Throop  V.  ShertDOod,  9  111.  92;  Chace  ▼.  Trafford,  116  Mass.  529,  17 
AuL  Eep.  171;  Foster  v.  Allanson,  2  T.  R.  479;  Bouslog  y.  Qarrett,  39 
Ind.  338;  Heinrich  y.  Englund,  34  Minn.  395,  26  N.  W.  122;  2  Greenl. 
Ey.  I  127). 

»  Ward  v.  Stewart,  103  Ga.  260,  29  S.  E.  872. 

^Moss  y.  Lindblom,  39  App.  Div.  587,  57  N.  Y.  Supp.  703  (Citing  Oharman 
y.  HenahatD,  15  Gray,  293). 

AdvEBSE  GlJilU* 

80.  Formal  allegation  not  essential.  82.  Sufficiency  of  averments. 

81.  Insufficient  if  facts  alleged  show 

validity. 

80.  Formal  allegation  not  essential. 

Allegations  setting  forth  the  respective  claims  of  parties  sufficiently 
to  show  that  the  claims  are  in  hostility  to  each  other  are  sufficient, 
without  adding  a  formal  allegation  that  defendant's  claim  is  adverse 
to  the  plaintiff's.^ 

In  an  action  to  quiet  title,  the  complaint  need  not  define  the  adverse 
claim  of  the  defendant^ 

^Kitts  y.  Willaon,  106  Ind.  147,  5  N.  E.  400  (cross-complaint;  Citing  See- 
ond  Nat.  Bank  v.  Corey,  94  Ind.  467 ) . 

In  an  action  by  an  heir  to  have  a  widow's  conceded  dower  set  off,  an  alle- 
gation that  she  claims  the  dower  is  not  necessary.  Linden  y.  Doetsdk^ 
40  Hun,  239. 
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A  petitioo  in  the  nature  of  a  bill  quia  iimet  need  not  affirmfttmly  vnr 
the  nature  of  the  adverse  claim  and  point  out  itB  effect.  Whipple  y. 
Eartck,  93  Ky.  121,  19  S.  W.  237. 

In  an  action  under  Wis.  Rev.  Stat.  §  318G,  to  remove  a  doud  on  the  plain- 
titt*B  title,  it  is  sufficient  if  the  facts  constituting  the  adverse  claim  are 
alleged;  and  that  the  defendant  makes  a  hostile  claim  to  the  property 
need  not  be  pleaded.     Broderick  v.  Cary,  98  Wis.  419,  74  N.  W.  95. 

But  a  complaint  in  an  action  by  a  truatee,  instituted  solely  for  the  purpose 
of  asking  the  advice  of  the  court  as  to  the  execution  of  his  trust,  is  bad 
on  demurrer  where  there  is  no  allegation  of  conflicting  claims.  Cniv* 
ford  V.  Winston,  34  App.  Div.  457,  54  N.  Y.  Supp.  246. 

An  averment  in  a  petition  to  set  aside  a  deed,  that  certain  parties  "claim 
some  right,  title,  or  interest  in  said  premises,  the  exact  nature  of  whidi 
is  unknown  to  the  plaintiff,  and  which  is  a  cloud  upon  the  titk  to  said 
premises," — is  a  sufficient  statement  of  a  cause  of  action  upon  a  demur- 
rer.    Quihell  V.  Uorria,  71  Hun,  38,  24  N.  Y.  Supp.  498. 

The  allegation  in  a  petition  that  certain  parties  named  are  "setting  up 
some  pretended  claim  to  the  land"  attached  by  plaintiff,  although  veiy 
general,  presents  a  cause  of  action  against  them  and  does  not  subject 
the  petition  to  general  demurrer.  Moody  v.  First  If  at.  Bank  (Tex. 
Civ.  App.)  51  S.  W.  623. 

*  Upon  an  allegation  that  the  plaintiff  is  the  owner  in  fee  simple  and  in 
possession,  without  defining  the  adverse  claim,  the  one  who  asserts  it 
must  either  disclaim  or  allege  and  prove  the  estate  or  interest  which 
he  claims.  Atnter  v.  Conlon,  22  Ck>lo.  150,  43  Pac.  1002  (Citing  Sly 
V.  yew  Mexico  d  A.  R.  Co,  129  U.  S.  291,  32  L.  ed.  688,  9  Sup.  Ct  Bep. 
293;  Stark  v.  Starr,  6  Wall.  402,  18  L.  ed.  926  j  Curtis  v.  Sutter,  15 
Cal.  259;  Rough  v.  Simmons,  65  Cal.  227,  3  Pac.  804;  Wall  v.  Magnss, 
17  Colo.  476,  30  Pac.  56). 

One  who  seeks  to  have  his  title  quieted  need  not  specifically  set  forth  the 
claim  of  the  defendant.  It  is  enough  to  aver  that  the  defendant  clums 
some  title  adverse  to  that  asserted  by  the  plaintiff.  This  rule  is  de- 
rived from  the  common-law  doctrine  that  it  is  not  necessary  to  particu- 
larly plead  matters  which  are  peculiarly  within  the  knowledge  of  the 
defendant  McPheeters  v.  Wright,  110  Ind.  619,  10  N.  E.  634  (CSting 
Marot  V.  Oermania  Bldg,  d  Sav.  Asso.  A'o.  2,  54  Ind.  37 ;  JeffersonviUe, 
M.  d  I.  R.  Co.  V.  Oyler,  60  Ind.  383 ;  Woodioorth  v.  Zimmerman,  92 
Ind.  349 ;  Rausch  v.  United  Brethren  in  Christ  Church,  107  Ind.  1,  8 
N.  E.  25). 

Hie  complaint  in  an  action  to  quiet  title  need  not  contain  a  description  of 
the  title  asserted  by  defendant,  but  it  should  allege  facts  showing  that 
defendant  is  setting  up  a  claim  of  title  or  right  hostile  to  plaintifTs 
title.     Campbell  v.  Disney,  93  Ky.  41,  18  S.  W.  1027. 

81.  Insufficient  if  facts  alleged  show  validity. 

In  those  classes  of  cases  where  a  general  allegation  of  an  adverse 
claim  in  the  complaint  is  sufficient  to  put  upon  the  defendant  the  bm*- 
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den  of  pleading  and  proving  a  sufficient  claim,  if  beside  or  instead  of 
such  general  allegation  the  plaintiff  sets  forth  the  facts  on  which  it  is 
basedy  and  thej  are  in  law  sufficient  to  substantiate  the  daim,  the 
complaint  is  demurrable.^ 

^People  eo  rel,  Caton  ▼.  Ottawa  Hydraulic  Co,  115  III.  281,  3  N.  E.  413, 
416  (quo  warranto) ;  McPheetera  v.  Wright,  110  Ind.  519,  10  N.  £.  634 
< action  to  quiet  title). 

82.  Sufficieney  of  averments. 

A  complaint  in  an  action  to  determine  the  right  to  real  property 
and  to  quiet  the  plaintiff's  title  is  sufficient  where  it  shows  that  plain- 
tiff has  a  valid,  subsisting  interest  in  the  property  described,  and  that 
the  defendants  either  claim  title  to  the  property  adversely  to  him  or 
wrongfully  hold  possession  thereof.^ 

^Boyd  V.  Sehott,  152  Ind.  161,  52  N.  E.  752. 

A  paragraph  of  a  complaint  alleging  that  plaintiff  is  the  owner  and  enti- 
tled to  the  posseasion  of  certain  land;  that  one  of  the  defendants  holds 
posaesfiion  of  it  without  right,  and  for  aix  years  has  iinlawfully  kept 
plaintiff  out  of  possession,  to  his  damage;  that  the  remaining  defend- 
ants claim  some  interest  in  the  land  adverse  to  plaintiff,  which  claim  is 
without  right,  and  a  cloud  on  plaintiff's  title;  and  demanding  judgment 
for  possession,  and  to  have  his  title  quieted,— states  a  cause  of  action. 
Cargar  v.  Fee,  140  Ind.  572,  39  N.  E.  03. 

A  complaint  to  determine  adverse  claims  to  realty,  under  Cal.  Code  Civ. 
Proc.  §  738,  providing  that  an  action  may  be  brought  for  the  purpo^ 
by  any  person  against  another  who  claims  an  adverse  interest,  and  ^ 
380,  providing  that  in  an  action  by  a  person  out  of  possession  the  per- 
son making  the  adverse  claim  and  the  one  in  possession  may  be  joined, 
and  plaintiff  may,  upon  recovery,  have  a  writ  of  possession,  need  not  al- 
lege that  plaintiff  is  out  of  possession,  to  entitle  him  to  such  writ. 
Landregan  v.  Peppin,  94  Cal.  465,  29  Pac.  771. 

A  complaint  alleging  that  plaintiff  is  the  owner  in  fee  of  specified  land, 
which  is  vacant  and  imoccupied,  and  to  which  defendants  claim  some 
title  adverse  to  plaintiff,  which  claim  of  defendants  is  void  in  fact, 
concluding  with  a  prayer  for  relief  appropriate  in  an  action  to  deter- 
mine adverse  claims  to  real  estate,  under  Minn.  Gen.  Stat.  1894,  chap. 
75,  I  5817,  states  a  cause  of  action  under  such  statute,  notwithstand- 
ing an  unnecessary  allegation  that  a  specified  defendant  "claimed"  to 
have  an  interest  in  the  land  and  executed  a  deed  thereof  to  a  speci- 
fied person,  whose  claim  was  adverse  to  plaintiff's  existing  title,  and 
who,  for  a  valuable  consideration,  conveyed  to  plaintiff  all  his  interest 
therein;  and  that  before  the  prior  deed  was  recorded  the  grantor  there- 
in fraudulently  executed  a  quitclaim  deed  to  one  who  conveyed  to  thf: 
grantors  wife.  Bovey-De  Laitire  Lumber  Co.  v.  Dow,  68  Minn.  273, 
71  N.  W.  2. 
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A  complaint  framed  as  one  to  remoTe  a  specified  cloud  from  the  title, 
which  cannot  be  suBtained  ae  a  bill  in  equity  for  that  purpose,  will  be 
sustained  as  a  complaint  in  a  statutory  action  to  determine  adverse 
claims,  if  sufficient  for  that  purpose,  under  Minn.  Gen.  Stat  1S94,  i 
6817,  authorizing  the  bringing  of  such  an  action  against  any  person 
who  claims  an  adverse  estate,  lien,  or  interest,  for  the  purpose  of  de- 
termining such  adverse  claim.  Palmer  v.  Yorke,  77  Biinn.  20,  79  N.  W. 
587.  Overruling  Walton  v.  Perkins,  28  Minn.  413,  10  N.  £.  424; 
Kundson  v.  Curley,  30  Minn.  433,  16  N.  W.  875. 

An  allegation  in  the  complaint  in  an  action  to  determine  the  claims  of 
parties  to  real  estate,  that  defendant  "unjustly  claims  an  estate  or  is- 
terest  therein  adverse  to  that  of  plaintiff, — ^to  wit,  the  adverse  dsim 
that  he  is  seised  of  such  premises  in  fee," — sufficiently  shows  the  cUuu 
of  defendant,  under  N.  Y.  Ckxle  Civ.  Proc.  S  1630,  subd.  3,  requiring  the 
complaint  to  set  forth  facts  showing  that  defendant  daims  an  estate 
or  interest  or  easement  therein,  or  lien  or  encumbrance  thereon.  King 
V.  Toumahendf  78  Hun,  380,  29  N.  Y.  Supp.  181. 

A  complaint  in  an  action  to  quiet  title  to  land,  under  Dak.  Comp.  Laws,  § 
5449,  providing  that  any  person  may  maintain  an  action  against  an- 
other who  claims  an  estate  or  interest  in  land  adverse  to  him,  to  de- 
termine the  adverse  claim,  which  alleges  that  plaintiff  "is  the  absolute 
and  unqualified  owner  of  land  in  fee  simple,"  and  that  delendjiDt 
wrongfully,  and  without  right,  claims  an  interest  in  the  land  by  virtue 
of  an  alleged  purchase  at  tax  sale,  which  claim  is  "unjust  and  wrong- 
ful and  without  any  foundation  in  law  or  fact,"  and  is  made  ad^ersel? 
to  plaintiff's  ownership  and  title, — states  a  cause  of  acti<m.  Olark  v. 
Darlington,  7  S.  D.  148,  63  N.  W.  771. 

A  petition  alleging  that  plaintiff  was  lawfully  seised  and  possessed  of  des^ 
ignated  land,  held  the  title  in  fee  simple  thereto,  and  that  defendant 
was  setting  up  a  pretended  claim  to  the  land  which  cast  a  cloud  on 
plaintiff's  title,  and  praying  for  judgment  quieting  his  title,  is  good 
against  a  general  demurrer.  Werner  v.  Kasten  (Tex.  Civ.  App.)  26  S. 
W.  322. 

Adverse  Possession. 

83.  Sufficiency  of  averments. 

The  averment  in  an  answer  that  defendant  has  been,  for  a  long 
term  of  years  in  adverse,  continuous,  and  peaceable  possession  of  land 
is  an  averment  of  fact,  and  not  a  conclusion  of  law.* 

Allegation  of  title  by  adverse  possession  for  more  than  twenty 
years  of  part  of  a  so-called  street  by  plaintiff  and  those  under  whom 
she  claims  is  insufficient  where  it  fails  to  negative  the  dedication  of 
the  street  to  public  uses,  or  to  show  any  privity  between  plaintiff  and 
those  whom  she  succeeded  in  occupancy.^ 

» Gilreath  v.  Furman,  53  S.  C.  463,  31  S.  E.  201. 
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A  demurrer  to  a  bill  in  a  suit  for  partition  on  tbe  ground  that  it  shows 
sole  and  ezcluBive  possession  by  the  defendant  of  the  property  in  ques- 
tion for  a  period  of  twenty  years  will  not  be  sustained  where  the  bill 
avers  that  defendant  acquired  possession  upon  the  abandonment  of  the 
premises  by  a  former  tenant  after  her  marriage,  the  date  of  which  is 
given,  but  which  further  alleges  that  "the  exact  date"  of  her  removal 
is  unknown  to  the  complainants.  Whitaon  v.  Orosvenor,  170  111.  27 1, 
48  N.  E.  1018. 

But  a  complaint  stating  a  conspiracy  between  certain  persons  to  defraud 
plaintiff's  ancestor  by  means  of  a  forged  power  of  attorney  which  they 
caused  to  be  recorded,  and  under  which  they  took  a  deed  and  kept  poe- 
aessicm  of  the  premises  for  twenty-six  years,  shows  that  the  possession 
was  adverse  to  the  claims  of  the  title  of  plaintiff  and  those  through 
whom  he  derives  his  ownership.  Beat  tie  v.  Whipple,  154  111.  273,  40 
N.  E.  340. 

Ad  allegation  that  plaintiffs  and  their  grantors  for  fifty  years  continu- 
ously used  a  private  road  under  a  claim  of  rights  as  a  means  of  access 
to  their  land,  with  defendant's  knowledge  and  acquiescence  and  with- 
out objection  on  his  part,  sufficiently  alleges  that  such  use  was  adverse. 
MitcheU  v.  Bain,  142  Ind.  604,  42  N.  E.  230. 

A  complaint  which  alleges  that  plaintiff,  for  more  than  five  years,  has  been 
and  now  is  the  owner  and  seised  in  fee  of  the  pranises,  does  not  show 
adverse  possession  for  five  years  by  defendant^  although  it  alleges  that, 
more  than  five  years  before,  plaintiff  was  wrongfully  ousted,  and  de- 
fendant has  ever  since  withheld  the  possession.  Peter  v.  Stephene,  11 
Mont.  115,  27  Pac.  403. 

*  Baltimore  v.  Coatee,  85  Md.  531,  87  Atl.  18. 

A  demurrer  to  a  complaint  enjoining  the  tearing  down  of  buildings  on 
land  claimed  to  be  an  alley  will  not  raise  the  question  whether  title  to 
an  alley  can  be  acquired  by  adverse  possession,  where  there  is  no  ex- 
press or  implied  admission  in  the  complaint  that  the  land  ever  waa  a 
street  or  alley.    Crocker  v.  CoUins,  37  S.  C.  327,  15  S.  E.  051. 

Agency. 

84.  Agency  an  allegation  of  fact.  85.  Act  by   agent  alleged   as  that  of 

principal. 


See  also  Authorztt,  S§  106-112,  infra;  Confedebaot,  |  145,  infra;  Gonsfibaot, 
SI  148-151,  infra;  Ck>NTBACTS,  §{  152-108,  infra;  Documknts,  81  248-274, 
infra;  Ratification,  §  431,  infra. 

SI  Agency  an  allegation  of  fact 

A  direet  allegation  that  one  porson  was  the  agent  of  another,  if  it 
Abb.  Pi..  Voi..  I. — 17, 
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states  that  he  acted  as  such  in  the  transaction  in  question,  is  not  a 
mere  conclusion  of  law,  but  a  sufficient  allegation  of  fact* 

The  word  "agent"  is  not  essential.  An  allegation  of  the  ^stenoe 
of  a  relation  or  other  circumstances  legally  constituting  an  agency 
sufficient  to  include  the  transaction  in  question  is  enough  ;*  but  an 
allegation  of  circumstances  merely  tending  to  show  agency  or  em- 
ployment is  not  enough.® 

But  where  a  contract  is  not  alleged  to  have  been  made  by  the  de- 
fendant but  by  a  third  person,  a  mere  allegation  that  the  latter  acted 
for  the  defendant  is  not  enough,  for  it  may  mean  an  assumed  as  well 
as  a  real  agency.* 

^  Allegations  that  a  person  named  was  the  managing  agent  and  taperin- 
tendent  of  the  company  employing  plaintiff,  and  that  the  powder,  the 
bad  quality  of  which  caused  the  injury,  was  furnished  to  the  plaintiff 
by  the  company  through  such  person,  who  assured  the  plaintiff  that  it 
could  be  employed  with  safety,  are  equivalent  to  a  direct  and  simple 
averment  that  the  defendant  furnished  the  powder  to  the  plaintiff. 
Spelman  v.  Fisher  Iron  Co.  56  Barb.  151. 

*  Allegation  that  an  agreement  was  made  by  a  bank  "through  the  president 
and  cashier"  sufficiently  implies  their  authority.  Bank  of  the  Metrop- 
olis v.  Outtschlicky  14  Pet.  19,  10  L.  ed.  335. 

An  averment  that,  while  defendants  were  running  their  railroad,  plain- 
tiff's intestate  wcs  in  the  employ  of  defendant  as  an  engineer  upon 
their  locomotive  while  it  was  in  their  use  and  service,  is  sufficient  to 
show  the  relation  of  master  and  servant;  but  no  special  contract  be- 
tween them  as  principal  and  agent  can  be  inferred  from  such  all<^- 
tion.     McMillan  v.  Saratoga  d  W,  R.  Co.  20  Barb.  449. 

In  an  action  for  negligence  sustained  on  defendant's  boat,  an  allegation 
that  a  person  named  "was  employed  on  said  boat"  sufficiently  imports 
that  he  was  employed  by  defendant.  Anderson  v.  "Sew  Jersey  8.  B.  Co. 
7  Robt.  611. 

A  complaint  in  an  action  to  enforce  a  mechanic's  lien,  which  states  facts 
from  which  the  law  implies  the  agency  for  the  owner  of  the  person  mak- 
ing the  contract,  is  Huflicient  without  alleging  in  express  words  that 
such  person  was  the  owner's  agent  or  that  he  constructed  the  building 
at  the  instance  of  the  owner.  Kremer  v.  Walton^  16  Wash.  139,  47 
Pac.  238. 

A  complaint  in  an  action  to  foreclose  a  materialman's  Hen  is  not  demur- 
rable for  failure  to  show  tliat  the  person  to  whom  the  materials  were 
furnished  was  the  agent  of  the  owner  of  the  building,  where  it  states 
that  such  person  was  a  contractor,  and  the  statute  declares  that  "every 
contractor  .  .  .  shall  be  held  to  be  the  agent  of  the  owner  (of  the 
premises]  for  the  purposes  of  the  establishment  of  the  lien  created  by 
this  act."  [Laws  1893,  p.  32  (Ball inker's  Anno.  CodeR  &  Statute* 
[Wash.]  $  6900).]     QriffUh  v.  Maxicell,  20  Wash.  403,  55  Pnc.  571. 

'  Dictunif  in  an  action  against  a  defendant  alleged  to  be  running  a  skiff- 
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ferry,  by  his  lessee,  that  an  allegation  that  the  injury  occurred  by  the 
nc^igence  "of  the  man  rowing  and  having  charge  of  the  skiff"  run  at 
defendant's  ferry,  would  not  have  been  a  soffieient  allegation  that  the 
snan  waa  in  defendant's  employ  had  it  not  been  conceded  by  counsel  on 
the  argument.    Blaektcell  v.  Wistcall,  24  Barb.  355. 

Contra.  A  mere  allegation  of  agency  is  held  not  enough  to  charge  one  per- 
son with  a  contract  alleged  to  have  been  made  by  another,  if  there  is 
nothing  to  show  that  the  contract  was  within  the  scope  of  the  agency. 
May  V.  Kelly,  27  Ala.  497. 

8o,  an  allegation  that  one  acting  for  himself,  and  as  joint  owner  of  a  boat, 
contracted,  is  not  enough  to  charge  the  other  joint  owner,  where  joint 
ownership  does  not  imply  authority.    Brooks  v.  EarriSf  12  Ala.  655. 

^Childress  v.  Miller,  4  Ala.  447,  450;  Broicn  v.  Commercial  F.  Ins.  Co.  86 
Ala.  189,  5  So.  500  (allegation,  in  action  on  policy,  that  transactions 
were  had  through  one  K.,  an  insurance  agent). 

An  allegation  that  the  selectmen  offered  the  reward  sued  for,  without  even 
stating  that  they  did  so  in  behalf  of  the  town,  is  not  enough  to  charge 
the  town.     Codding  v.  Mansfield,  7  Gray,  272. 

-( 

85.  Act  by  agent  alleged  as  that  of  principal.       ^ 

An  allegation  that  a  party  did  an  act,  without  alleging  anything; 
concerning  agen<g^,  is  sufficaent^  although  the  circumstances  show  that. 
the  act  could  not  have  been  done  except  through  an  agent,* — ^as,  for 
instance,  where  the  party  was  a  corporation. 

Dnt  an  allegation  that  an  act  was  done  through  an  agent  is  not  im- 
proper.^ 

*  Weide  V.  Porter,  -22  Minn.  429;  Bi.  Andreu/s  Bay  Land  Co.  v.  Mitchell, 
4  Fla.  192,  54  Am.  Dec.  340;  Bumhatn  v.  Miltcaukee,  69  Wis.  379,  34 
N.  W.  389. 

A  contract  or  other  act  on  the  part  of  a  corporation  is  properly  alleged  in 
pleading  as  having  been  made  or  done  by  the  corporation  itself,  without 
alluding  to   the  agency  of   officers  or  employees.     Buffalo   Lubrioating 
Oil  Co.  V.  Standard  Oil  Co.  42  Hun,  153.     Barker,  J.,  well  states  the 
rule  as  follows:     "The  plaintiff,  in  stating  his  cause  of  action  against 
a  corporation,  may  and  should  state  the  acts  complained  of  as  being 
the  acts  of  the  corporation  itself;  and  it  is  not  necessary  nor  proper  to 
aver  in  the  complaint  that  they  were  done  by  and  through  the  author- 
ized agent  of  the  corporation.     It  is  a  matter  of  proof  upon  the  trial 
to  establish  that  the  person  who  did  the  act  was  the  authorized  agent 
of  the  defendant,  for  it  can  only  act  through  its  officers  and  agents. 
When  a  charge  is  made  in  a  pleading  against  a  corporation  by  its  cor- 
porate name,  the  legal  inference  is  that  some  person  or  persons  in  its 
employ  did  the  act  imputed"   (Citing  1  Chitty,  PI.  280;  2  Wait,  Pr. 
37(#;  Hloddard  v.  Onondaga  Annual  Conference,  12  Barb.  575).    This 
decision  was  aflirmed  in  lOU  N.  Y.  609,  12  N.  E.  825,  without  noticing 
thU  point. 
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An  allegation  in  an  action  for  personal  injuries  against  a  corporation,  that 
the  defendant  threw  or  caused  to  be  thrown,  a  box,  in  such  manner  tluit 
plaintiff  was  injured,  is  equivalent  to  an  allegation  that  the  corporation 
did  the  act  by  its  servants  or  agents,  since  a  corporation  can  act  only 
through  its  agents  or  servants.  Di  Marcho  v.  Builders  Iron  Foundry, 
18  R.  I.  514,  27  Atl.  328,  28  Atl.  661. 

The  rule  that  an  act  performed  by  a  principal  through  an  agent  is  suffi- 
ciently pleaded  as  the  act  of  the  principal  is  not  changed  in  an  scUoii 
by  a  railroad  employee  against  the  company  by  the  fact  that  the  act 
may  have  been  done  by  a  coaervant,  where  the  fair  import  of  the  com- 
plaint is  that  the  act  was  that  of  a  vice-principal  whose  negligence  is 
that  of  the  principal.  Lesaard  v.  Northern  P,  R,  Co,  81  Wis.  189,  51  N. 
W.  321. 

Flea  of  foreign  patent  sufficient,  because  application  might  have  been  xnade 
by  someone  for  the  inventor.  It  is  not  necessary  to  allege  that  an  in- 
itnunent  was  executed  by  an  agent,  and  that  the  agent  was  duly  au- 
thorized thereto.  It  is  sufficient  to  allege  its  execution  by  the  principal. 
Edison  Electric  Light  Co.  v.  United  States  Electric  Lighting  Co.  35  Fed. 
134;  Bank  of  the  Metropolis  v.  Guttschlick,  14  Pet.  19,  10  K  ed.  335; 
Hoosao  Min.  d  Mill.  Co.  v.  Donat,  10  Ck>lo.  629,  16  Pac.  157. 

lUinois  0.  R.  Co.  v.  Latimer,  128  111.  163,  21  N.  E.  7,  holding  that  a  count 
charging  trespass  by  a  corporation  may  be  joined  with  one  alleging  that 
the  corporation,  by  an  agent,  committed  it. 

But  he  who  pleads  the  act  of  a  corporation  without  stating  through  whom 
it  was  done  may,  if  fairness  requires,  be  ordered  to  make  the  complaint 
more  specific  by  designating  the  ofhcer  or  agent.  Webster  v.  Conti- 
netital  Ins.  Co.  67  Iowsl,  393,  25  N.  W.  675  (reversing  for  refusal  to  re- 
quire such  correction). 

Especially  if  he  unnecessarily  alleges  that  it  was  done  by  an  agent.  Sehel- 
lens  V.  Equitable  Life  Assur.  Asso.  32  Hun,  235.  Contra,  Todd  v.  Min- 
neapolis d  St.  L.  R.  Co.  37  Minn.  358,  35  N.  W.  5. 

In  Connecticut  a  rule  of  court  requires  that  an  act,  other  than  that  of  a 
corporation,  if  done  by  an  agent,  mujst  be  so  alleged  if  known  to  the 
pleader.    Santo  v.  Maynard,  57  Conn.  157,  17  Atl.  701. 

The  execution  of  a  note  is  properly  alleged  to  have  been  the  act  of  a  prin- 
cipal, although,  as  set  out  in  the  declaration,  it  purports  to  have  been 
executed  by  an  agent  on  belialf  of  the  principal.  (Joetz  v.  Ooldbaum 
(Cal.)  37  Pac.  646. 

A  complaint  upon  a  promissory  note  signed  in  the  name  of  the  maker,  with 
the  abbreviation  "Agt."  added,  is  insufficient  to  show  a  cause  of  action 
against  the  principal,  where  it  does  not  allege  that  the  latter  made,  ex- 
ecuted, or  delivered  the  note  through  her  agent,  but  only  that  the  note 
was  made  by  such  maker  as  such  agent  for  the  principal,  under  and  by 
the  authority  and  direction  of  tbe  latter  and  in  due  management  and 
control  of  her  business  and  for  the  benefit  of  such  busineea.  First  Hat- 
Bank  V.  Turner,  24  N.  Y.  Supp.  793. 

*St.  John  V.  Griffith,  1  Abb.  Pr.  39  (denying  motion  to  strike  oat  allega* 
tion  of  agency). 
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The  ease  of  DoUner  v.  Gibson,  3  N.  Y.  Code  Hep.  153,  holding  that  an  al- 
legation of  agency  might  be  struck  out  as  irrelevant,  was  reversed  on 
appeal. 

But  an  allegation  that  a  libelous  protest  by  a  notary  is  the  action  of  the 
bank  under  whose  authority  he  is  acting  does  not  sufficiently  allege  that 
the  bank  directed  him  to  violate  the  law,  or  participated  in  the  libelous 
protest.     May  v.  Jones,  88  Ga.  308,  15  L.  R.  A.  637,  14  S.  E.  552. 

Altebation  of  Instbttmbnts. 

86.  Sufficiency  of  aYerments. 

A  plea  alleging  the  alteration  of  an  instrument  without  the  knowl- 
edge or  consent  of  the  party  interposing  the  plea,  but  not  specifying 
the  alteration^  is  insufficient^ 

*  Hart  V.  Sharpton,  124  Ala.  638,  27  So.  450. 

An  affidavit  of  defense  in  a  suit  on  an  interpleader  bond,  which  alleges  that 
the  bond  is  void  because  it  is  palpably  interlined  and  altered,  is  insuffi- 
cient where  it  does  not  state  that  the  bond  was  not  executed  in  its  pres- 
ent form,  or  that  there  was  any  deception  or  misconception  in  connec- 
tion with  its  execution,  or  that  any  alteration  was  made  to  the  advan- 
tage of  the  plaintiff.  Com,  ex  rel.  Elliott  v.  Beary,  0  Pa.  Super.  Ct. 
246. 

But  a  replication  that  if  there  was  a  material  alteration  in  a  note,  the 
holder  acquired  it  before  maturity,  for  value,  without  notice  of  such  al- 
teration; that  nothing  appeared  upon  its  face  to  arouse  his  suspicions; 
and  that  its  maker  left  room  for  the  alteration  to  be  made  without 
defacing  it, — is  not  demurrable  for  failure  to  sufficiently  show  the  char- 
acter of  the  alteration.  Holmes  v.  Bank  of  Ft,  Qaines,  120  Ala.  493, 
24  So.  969. 

Alternative  Chabqes. 

87.  Embarrassing  ambiguity. 

An  allegation  in  the  alternative,  which  is  so  ambiguous  that  the 
complaint  fails  to  indicate  -what  is  the  ground  or  cause  of  action,  ren- 
ders the  complaint  insufficient  on  demurrer.* 

*  Compare  {{  29,  39,  69,  supra. 

Allegation  that  A.  represented  that  B.  had  a  perpetual  lease,  or  a  deed,  or 
a  contract  or  writing  for  a  deed  or  lease,  from  0.  or  D.  or  the  owner  of 
the  fee  (being  understood  to  mean,  not  that  he  made  an  alternative 
representation,  but  to  allege  in  the  alternative  that  he  made  one  repre- 
sentation or  the  other),  is  "alternative  pleading  which  never  was  good 
under  any  system  of  practice."  So  held  on  motion  to  make  more  defi- 
nite.    Corbin  v.  George,  2  Abb.  Pr.  465. 

A  bill  to  set  aside  a  decree,  which  alleges  that  the  decree  was  obtained 
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either  by  mistake,  or  by  deception,  or  by  ooUusiott,  etc.,  is  demurrable 
as  being  too  indefinite.  Brooks  v.  (yUara  Bros.  2  McCrary,  644,  8 
Fed.  629. 

A  single  count  of  a  complaint,  in  which  plaintiff  shifts  his  right  of  action 
from  one  ground  to  another  and  states  several  breaches  of  duty  alterna- 
tively or  disjunctively,  so  that  it  cannot  be  determined  upon  which  of 
several  equally  substantive  averments  he  relies,  is  demurrable.  High- 
land Ave.  d  Belt  R.  Co.  v.  Dusenberry,  94  Ala.  413,  10  So.  274. 

Amount. 

Sea  also  Damages,  {S  210-216,  infra. 

88.  Evasive  or  argumentative  allegation. 

Where  a  specific  amount  is  material^  but  is  not  directly  alleged,  as 
against  demurrer,  the  court  will  not  spell  it  out  from  an  evasive  or 
argumentative  allegation.^ 

^  Allegation  that  property  exceeds  the  amount  of  exemption,  a  mere  conclu- 
sion.    McKinney  v.  Bnidwr,  116  Ind.  160,  18  N.  E.  626. 

Jaokson  V.  Rotoell,  87  Ala.  685,  4  L.  R.  A.  637,  6  So.  06  (allegation  of 
value  and  necessity  for  sale  in  partition). 

A  complaint  in  an  action  to  recover  from  decedent's  estate  for  services  ren- 
dered to  the  decedent  in  providing  nursing,  care,  board,  and  lodging,  i^ 
not  demurrable  for  uncertainty  or  ambiguity  because  it  fails  to  state 
the  amount  claimed  for  each  kind  of  service.  McFarland  v.  HolcomK 
123  Cal.  84,  55  Pac.  761  (Citing  Wise  v.  Bogan,  77  Gal.  184,  19  Pae. 
278;  Pleasant  v.  Samuels,  114  Gal.  34,  45  Pac.  998). 

An  allegation  in  a  complaint  for  foreclosure  of  a  mortgage,  that  the  prom- 
issory note  secured  by  the  mortgage  was  executed  by  defendant  in  s 
specified  sum  as  evidence  of  a  debt  for  a  loan,  but  that  the  actual 
amount  of  the  principal  sura  of  such  debt  and  loan  is  a  smaller  suni, 
which  is  specified, — sets  forth  with  sufficient  clearness  and  certainty 
the  amount  of  the  debt  for  which  the  mortgage  was  executed.  Savings 
Bank  v.  Ashury,  117  Cal.  96,  48  Pac.  1081. 

But  a  declaration  in  an  action  to  recover  a  premium  paid  by  one  member  of 
a  firm  of  physicians  for  the  privilege  of  entering  the  partnership,  al- 
leging that  the  representations  made  by  the  other  partner  as  to  the 
value  of  his  practice  and  the  income  derived  therefrom  were  untrue, 
and  that  plaintiff  ^^'as  deceived  thereby,  and  that  such  other  partner's 
practice  was  "worth  not  half"  the  sum  represented,  is  too  vague  and 
uncertain  to  form  the  basis  of  any  proper  apportionment  of  the  pre- 
mium paid.     Herrington  v.  Walthal,  98  Ga.  776,  25  S.  E.  836. 

In  an  action  in  which  it  is  sought  to  subject  the  estate  of  a  lunatic  to  an 
amount  due  for  the  patient's  board  at  an  asylum,  under  Ky.  Stat.  §  2.'>T. 
a  pleading  that  the  incompetent  person  ''has  an  estate  which  can  be 
subjected  to  said  debt,"  and  that  his  committee  "has  ample  and  suITi 
cient  means  and  assets  in  his  hands  to  pay  off  the  debt  sued  on,"  al 
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thotigh    indefinite,  la  not    demurrable.     Central  Kentucky   Asylum  v. 
Penick,  102  Ky.  533,  44  S.  W.  92. 

A  declaration  in  an  action  upon  a  covenant  of  a  benefit  association  to  pay 
to  a  deceased  member's  widow  the  amount  of  one  assessment,  not  to  ex- 
ceed a  specified  sum,  upon  the  surviving  members  of  the  association, 
which  calls  for  the  full  indemnity,  must  show  that  the  assessn^ent 
amounts  to  that  sum.  Brann  v.  Maine  Ben,  Life  Aaso.  02  Me.  341,  42 
AtL  500. 

A  complaint  alleging  that  by  the  representations  of  the  defendant  mutual 
benefit  society  that  plaintiff  was  entitled  to  nothing  under  a  policy 
upon  her  husband's  life,  she  was  induced  to  accept  $1,000  when  slie  was 
in  fact  entitled  to  $2,000,  is  fatally  defective  when  it  fails  to  allege 
that  the  defendant  realized  or  could  have  realized  more  than  $1,000 
from  the  assessment  provided  for  by  the  policy.  Meyers  v.  United  L. 
Ina.  Aaso.  42  N.  Y.  8.  R.  121,  17  N.  Y.  Supp.  727. 

A  petition  in  an  action  on  a  policy  of  insurance  on  personal  property  must 
allege  the  value  of  the  property;  and  an  allegation  of  the  amount  by 
which  the  insured  was  damaged  by  the  fire  is  not  sufficient.  Coleman 
T.  Phamiw  Ins,  Co.  C9  Mo.  App.  566. 

An  allegation  in  a  complaint  in  an  action  by  a  debtor  to  recover  collateral 
pledged  as  security  for  a  loan,  that  there  is  due  on  account  of  the  loan 
no  more  than  a  certain  amount,  is  insufficient  to  show  the  amount  due 
at  the  date  of  a  tender.  Sussman  v.  Mason,  10  Misc.  20,  30  N.  Y.  Supp. 
642. 

A  complaint  upon  a  note,  a  copy  of  which  is  set  out  therein,  in  compliance 
with  N.  Y.  Code  Civ.  Proc.  §  534,  is  not  demurrable  because  it  omits  to 
specifically  allege  the  amount  due  thereon,  where  it  alleges  that  the 
note  is  due  and  no  part  has  been  paid,  and  that  it  has  been  protested, 
by  reason  of  all  of  which  plaintiff  is  damaged  in  the  sum  named  therein, 
for  which,  with  interest,  judgment  is  demanded.  Oishei  v.  CraveTi^  11 
Misc.  130,  31  N.  Y.  Supp.  1021. 

A  petition  by  a  taxpayer  to  reatrain  the  collection  of  taxes  made  excessive 
by  an  illegal  exemption  must  show  the  amount  in  which  such  taxes 
have  so  been  made  excessive,  or  allege  other  facts  or  amounts  from 
which  such  excess  may  be  arrived  at  by  mathematical  computation. 
Altyelt  V.  San  Antonio,  81  Tex.  436,  13  L.  R.  A.  383,  17  S.  W.  75. 

A  petition  alleging  that  the  balance  due  on  a  note  in  suit  which  defendant 
had  bound  himself  to  pay  "was  about  $800"  is  bad  on  general  demurrer. 
Shropshire  v.  Smith  (Tex.  Civ.  App.)  37  S.  W.  470,  Reversing  on  Re- 
hearing 37  S.  W.  174. 

A  petition  alleging  deposits  by  a  married  woman  of  money  belonging  to 
her  separate  estate  in  the  defendant  bank;  that  she  has  only  given  some 
small  checks  and  that  there  is  between  $4,000  and  $5,000  of  the  monev 
■till  in  the  bank;  that  the  cashier  claims  to  have  pnid  out  certain  8um.s 
in  checks  not  signed  by  her  and  for  which  she  is  not  responsible,  nega- 
tiving the  authority  of  anyone  to  sign  checks  in  her  name;  that  shr 
cannot  give  the  exact  dates  or  sums  of  the  deposits  or  of  the  check-i 
4rawB  by  her;  and  that  all  the  facts  are  kno\^'n  to  the  dufendant, — is 
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good  as  against  a  special  demurrer  or  a  special  exception  that  it  fails 
to  state  with  certainty  how  much  money  she  deposited.  Coleman  ▼. 
First  yat  Bank,  17  Tex.  ay.  App.  132,  43  S.  W.  938. 

Pleadings  by  subcontractors  in  an  action  to  foreclose  a  mechanic's  lien  un- 
der act  March  12,  1800,  need  not  allege,  where  the  original  contract  is 
not  of  record,  the  exact  amount  of  such  contract  nor  the  amount  of 
payment  made  thereon.  Morrison  v.  Inter-Mountain  Salt  Co,  14  Utah, 
201,  46  Pac.  1104. 

Failure  of  a  complaint  on  a  tax  deed  to  bar  former  owners,  to  state  ape- 
cifically  what  parts  of  the  amounts  alleged  to  have  been  paid  for  subse- 
quent taxes  were  paid  upon  the  respective  parcels  of  land,  if  material, 
at  most  only  renders  the  complaint  obnoxious  to  a  motion  to  make 
more  specific,  and  is  not  a  ground  for  general  demurrer.  Hunt  v.  if  ti- 
ter, 101  Wis.  683,  77  N.  W.  874. 

In  a  suit  by  a  clerk  for  his  salary,  which  depends  on  the  population  of  the 
county,  it  is  sufficient  to  allege  the  amount  without  further  alleging 
what  the  population  of  his  county  is.  Lyoett  v.  Wolff,  45  Mo.  App.  489. 
An  objection  on  this  ground  must  be  taken  by  demurrer  or  motion.  A 
plea  to  the  merits  waives  such  an  objection. 

A  complaint  in  an  action  under  Wis.  Eev.  Stat.  %  1691,  to  recover  treble 
the  amount  of  usurious  interest  paid,  which  alleges  that  defendant 
loaned  $2,500  to  plaintiff  on  time,  and  that  a  usurious  sum  of  $1,000 
was  paid  as  a  condition  of  making  the  loan,  and  that  two  notes,  one  for 
$2,000  and  the  other  for  $1,500,  payable  three  and  four  months  after 
date,  without  interest  until  due,  were  given  as  evidence  thereof,— suffi- 
ciently shows,  in  the  absence  of  a  motion  to  make  the  complaint  more 
definite  and  certain,  the  amount  of  usurious  interest  paid,  although 
there  is  no  allegation  that  the  $1,000  was  paid  for  the  use  of  the  $2,- 
500  for  any  specified  time.  MattMeson  v.  Behomherg,  94  Wis.  1,  68  K. 
W.  416.     The  remedy  is  by  motion,  and  not  by  demurrer  ore  toiMu. 

See  dACtvm  in  Seeley  v.  Engell,  13  N.  Y.  642,  to  the  effect  that  motion  is 

the  remedy. 
For  other  authorities^  see  Bemubbbb  vob  Want  or  JuBisDicnoN,  chapter 

vin.,  post, 

Appeabance. 

See  also  Dxtlt,  {  277,  infra, 

89.  An  issuable  allegation. 

An  allegation  that  a  party  appeared  in  a  legal  proceedings  or  did 
not  appear,  is  sufficient  on  demurrer,  without  stating  facts  showing 
that  the  appearance  was  practically  regular,  or  that  the  party  was  put 
into  default  by  being  duly  called.^ 

*In  Thomas  v.  Cameron,  17  Wend.  59,  CJowen,  J.,  said:  "The  calling  and 
default  are  mere  matter  of  practice;  and  the  practice  of  the  oourt  is 
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not,  in  general,  the  subject  of  pleading.  1  Chitty,  PI.  407.  The  issue 
in  an  action  on  a  bail  bond  is  simply  'did  not  appear  at  the  day/  by 
the  plaintiff,  and  'did  appear  at  the  day,'  by  the  defendant.  The  mode 
or  evidence  of  appearance  or  nonappearance,  which  is  known  under  the 
practice  to  be  quite  artificial,  is  never  mentioned;  but  only  the  legal 
effect,  according  to  a  cardinal  rule  which  runs  through  all  pleading. 
Whether  the  appearance  be  practically  correct  is  matter  of  evidence."^ 

Ayrea  v.  Western  R.  Corp.  45  N.  Y.  260  (allegation  of  filing  petition  and 
bond  for  removal  of  cause). 

An  averment  in  an  affidavit  of  defense  in  an  action  upon  a  judgment  recit- 
ing that  defendant  appeared  by  attorney,  that  if  an  appearance  was  en- 
tered by  such  attorney  for  defendant,  defendant  had  no  knowledge  of  it 
whatsoever,  is  insufficient  and  evasive  in  failing  to  state  that  defend- 
ant did  not  authorize  an  appearance.  Moore  v.  Phillips,  164  Pa.  204, 
26  Atl.  829. 

So,  an  affidavit  of  defense  in  a  suit  upon  a  foreign  judgment  which  recites 
defendant's  appearance  by  a  certain  attorney,  that  if  such  attorney  did 
appear  it  waa  without  authority  from  the  defendant  and  without  his 
knowledge  or  consent,  is  insufficient  in  the  absence  of  an  averment  that 
such  attorney  did  not  have  a  general  retainer  from  defendant.  Hotnc 
Friendly  Boc  v.  Tyler,  12  Pa.  Co.  Ct.  623. 

Approval. 

90.  When  implied. 

The  allegation  of  a  complaint  on  a  bond  that  the  defendants  did 
make,  execute,  and  deliver  to  plaintiff,  their  joint  and  several  bond, 
implies  its  approval  when  that  is  necessary,  as  there  could  be  no  de- 
livery without  an  acceptance,  and  the  acceptance  is  approval.^ 

And  an  allegation  in  an  action  on  a  guardian's  bond,  of  his  ap- 
pointment as  guardian,  suffideutly  states  that  such  bond  was  ap- 
proved, where  by  statute  such  approval  is  a  condition  precedent  to  ap- 
pointment^ 

^  United  States  v.  Belknap,  7S  Fed.  19. 

*  Bi^ioenleher  v.  Burkhardt,  94  Wis.  576,  69  N.  W.  343. 

Arbitration. 

91.  Suf&ciency  of  averments. 

A  petition  on  an  award  of  arbitrators  is  not  demurrable  in  failing 
to  showr  that  the  arbitrators  were  sworn,  where  it  does  not  affirma- 
tively appear  that  they  were  not  swom.^  Xor,  in  an  action  to  com- 
pel the  execution  of  a  renewal  lease  in  accordance  with  the  decision 
of  arbitrators  chosen  to  determine  the  rent  for  the  new  term,  need  the 


266  BBIXFON    PLBADINGS ^DEMUBBES. 

complaint  set  forth  a  compliance  by  the  arbitrators  with,  the  rule  re- 
quiring them  to  estimate  the  full  and  fair  value  of  the  lot.^  But  a 
bill  attacking  the  award  of  arbitrators  for  refusal  to  hear  material 
evidence  must  set  forth  such  evidence  with  sufficient  fullness  to  en- 
able the  court  to  determine  whether  or  not  it  was  material.' 

An  averment  tliat  plaintiff  is  ready  and  willing  or  able  to  pay  the 
price  to  be  fixed  by  arbitrators  is  not  necessary  in  a  bill  framed  upon 
the  theory'  that  the  time  for  arbitration  has  passed.^  A  complaint 
alleging  that  defendants  entered  into  an  agreement  with  plaintiffs' 
debtor  for  an  arbitration,  and  that  the  award  f oimd  the  latter  indebt- 
ed in  a  certain  sum  to  plaintiffs,  without  averring  that  defendants 
were  liable  thereon,  does  not  state  a  cause  of  action.' 

An  allegation  that  arbitrators  were  not  impartial,  competent^  and 
disinterested  is  not  bad  as  being  a  mere  conclusion.* 

'  Older  y.  Quinn,  SO  Iowa,  445,  56  N.  W.  660. 

•  Terry  v.  Moore,  3  Misc.  285,  22  K.  Y.  Supp.  785. 
•Leslie  ▼.  Leslie,  50  N.  J.  Rq.  103,  24  Ail.  319. 

•  Bristol  V.  BHsiol  d  W.  Waterworks,  19  R.  I.  413,  32  L.  R.  A.  740,  34 

Atl.  359. 

•Webb  V.  Hicks,  116  N.  C.  598,  21  S.  E.  672. 

•  Royal  Ins.  Co,  v.  Parlin  d  0.  Co.  12  Tex.  Civ.  App.  572,  34  &  W.  401. 

Assault. 

92.  Snfflciency  of  allegations. 

A  complaint  alleging  tliat,  at  a  time  and  place  stated,  the  defenH- 
cant  maliciouslj'  and  unlawfully  assaulted  plaintiff  by  his  servant'^ 
acting  within  the  scope  of  their  employment,  and  specifying  the  na- 
ture of  the  assault,  is  sufficient  as  against  a  general  demurrer.* 

A  complaint  for  assault  and  battery  need  not  aver  that  plaintiff 
vrns  without  fault,  as  the  doctrine  of  contributory  fault  or  negligence 
does  not  apply  to  civil  actions  of  that  character.* 

It  is  a  sufficient  defense  in  an  action  for  assault  and  battery  that 
the  acts  complained  of  were  committed  in  self  defense.'  But  a  plea 
based  on  plaintiff's  conduct  is  bad  if  it  does  not  allege  that  such  con- 
duct was  for  the  purpose  of  procuring  defendant  to  commit  the 
wrong.* 

» Foran  v.  Levin,  70  Minn.  178,  78  N.  W.  1047. 

A  bare  allegation  that  an  assault  coniniitted  by  a  physician  and  aurgeon 
employed  by  a  railroad  company  to  attend  to  sick  and  injured  persooSr 
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upon  an  assistant,  was  done  in  the  course  of  his  employment,  is  insuffi- 
cient to  show  liability  on  the  part  of  the  company,  since  such  assault  is 
presumptively  an  independent  tort;  and  the  facts  making  it  otherwise 
must  be  sUted.  Campbell  y.  Northern  P,  R.  Co,  51  Minn.  488,  53  N. 
W.  768. 

a 

Failure  to  allege  the  names  of  agents  who  committed  ap  assault  is  not  a 
ground  of  demurrer  to  a  complaint  against  the  principal  for  the  as- 
sault.   Southern  Exp.  Co.  y.  Flatten^  36  C.  C.  A.  46,  93  Fed.  936. 

A  complaint  alleging  that  the  defendant  and  his  agents  entered  plaintiff's 
apartments,  and  that  one  of  such  agents  assaulted  her,  is  insuttieient 
to  show  the  liability  of  defendant,  in  the  absence  of  any  allegation  that 
defendant  instigated,  abetted,  or  sanctioned  the  assault,  or  that  it  was 
committed  by  the  agent  while  engaged  in  defendant's  business.  Ander- 
son  ▼.  SchUeinger,  16  Misc.  535,  38  N.  Y.  Supp.  296. 

*  Myers  v.  if oore,  3  Tnd.  App.  226,  28  N.  E.  724  (Citing  Steinmetz  v.  Kelly, 

72  Ind.  442,  37  Am.  Rep.  170;  Whitehead  v.  Mathatcay,  86  Ind.  85; 
If  orris  v.  Casel,  90  Ind.  143). 

•  Eughey  v.  Kellar,  34  S.  C.  268,  13  S.  E.  475. 

«  Willey  v.  Carpenter,  64  Vt.  212,  15  L.  R.  A.  853,  23  Atl.  630. 

ASSESSMKNTS. 

93.  Sufficiency  of  aTerments. 

A  complaint  to  enforoe  a  street  a.%essment  need  not  set  out  in  detail 
all  the  statutory  steps  to  sustain  a  lien.*  But  if  it  shows  a  failure  to 
comply  therewith,  it  is  demurrable.^ 

In  an  action  to  enforce  payment  of  a  sidewalk  assessment  in  front 
of  lots  belonging  to  a  school  district,  the  complaint  is  demurrable 
when  it  fails  to  allege  that  such  lots  are  not  used  for  school  purposes, 
where  they  would  not  otherwise  be  liable  to  assessment* 

And  in  an  action  to  enforoe  the  lien  of  a  drainage  assessment,  a 
complaint  which  shows  that  the  petition  for  the  construction  of  the 
drain  was  referred  to  the  drainage  commissioners,  that  they  made  re- 
port finding  that  defendant  owned  certain  lands  which  would  be  af- 
fected by  the  proposed  work,  and  that  such  lands  would  be  benefited 
thereby  in  specified  sums,  and  that  the  report  so  made  was  approved 
and  confirmed  by  judgment  of  the  court,  substantially  complies  with 
the  statute  requiring  the  complaint  in  such  proceedings  to  set  out  the 
assessment.^ 

A  complaint  to  set  aside  a  special  assessment  for  a  public  improve- 
ment on  the  ground  of  inequality  and  injustice  must  allege  the  facts, 
and  not  merely  aver  in  direct  terms  that  the  assessment  is  unequal 
and  unjust' 

'  Elma  y.  Carney,  4  Wash.  418,  30  Pac.  732. 
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The  court  cites  and  quotes  from  Lockhart  v.  Houston,  45  Tex.  317,  u  fol- 
lows: "To  require  in  the  petition  a  detail  of  the  facts  neoessaiy  to 
make  it  appear  that  the  levy  and  the  assessment  of  the  tax  were  regu- 
lar and  legal  would  be  both  burdensome  and  useless.  They  are  them- 
selves facts  sufficiently  removed  in  their  nature  from  mere  conditsions 
of  law  to  admit  of  being  averred,  like  the  protest  of  a  bill  of  exehsags, 
without  specifying  what  acts  were  done,  or  by  what  officer."  The  court 
adds:  "We  think  this  is  the  general  rule  in  suits  for  the  recovery  of 
taxes,  and  to  enforce  liens  for  taxes,  which  is  alike  applicable  to  strert 
assessments.*' 

The  averment  in  a  complaint  in  an  action  upon  a  street  improvement  as- 
sessment, that  the  plaintiff  entered  into  a  contract  with  the  superin- 
tendent of  streets  for  doing  the  work  according  to  the  specifications 
therein,  sufficiently  alleges  that  step  in  the  proceeding  to  show  the 
plaintiff's  right  to  receive  an  assessment  upon  the  due  performance  of 
the  contract,  under  the  California  street  improvement  act;  and  it  ii 
not  necessary  to  set  out  the  specification.  California  Improv.  Co.  v. 
Reynolds,  123  Cal.  88,  55  Pac.  802. 

While  a  complaint  to  enforce  a  street-assessment  lien  must  state  all  the 
acts  of  the  municipal  officers,  and  such  facta  af>  are  essential  to  show 
authority  for  such  acts,  it  need  not  incorporate,  by  reference  or  other- 
wise, any  written  instrument,  except  the  estimate  or  assessment.  Fan 
Sickle  V.  Belknap,  129  Ind.  558,  28  N.  E.  305  (so  held  on  error). 

A  complaint  to  enforce  a  special  assessment  is  not  insufficient  because  it 
fails  to  allege  that  all  lots  benefited  are  assessed,  since  there  is  a  pre- 
sumption that  the  appraisers  discharged  their  duty.  Kieer  v.  Winches- 
ter, 141  Ind.  694,  40  N.  £.  265. 

A  complaint  to  enforce  assessments  for  the  improvement  of  a  street  in  a 
town,  by  the  contractor  who  made  the  improvement,  need  not  set  out  a 
copy  of  the  contract,  or  allege  the  specific  terms  thereof,  or  aver  in  mi- 
nute detail  what  work  was  done  under  the  contract^  or  state  the  price 
that  was  to  be  paid  for  the  entire  woiic  Dugger  v.  Hicks,  11  Ind.  App. 
374,  36  N.  E.  1085,  37  N.  E.  284. 

A  complaint  to  enforce  assessments  for  the  improvement  of  a  street  in  a 
town,  by  the  contractor  who  made  such  improvement,  is  not  bad  in  fail- 
ing to  aver  the  width  of  the  road  or  the  depth  of  the  grade,  although 
those  facts  should  be  specified  in  the  resolution  or  ordinance  for  the  im- 
provement.   Ihid. 

In  a  complaint  by  a  contractor  to  foreclose  an  assessment  lien  for  a  street 
i  improvement,  it  is  unnecessary  to  set  out  the  contract  or  the  plans  and 

specifications,  which  are  alleged  to  be  on  file  in  the  engineer's  office, 
i  where  award  of  the  contract,  due  performance  of  it,  acceptance  of  the 

work,  and  approval  of  the  final  estimate  of  the  cost,  are  set  out  by  apt 
averments.  Letria  v.  Albertson,  23  Ind.  App.  147,  53  N.  E.  1071  (mo- 
tion to  make  more  definite  and  certain). 

A  petition  in  proceedings  for  a  special  assessment  for  a  municipal  improve- 
njent,  which  complies  with  the  statutory  requirements  in  reciting  the 
ordinance  authorizing  the  improvement  and  the  report  of  the  commia- 
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Bioners  appointed  to  estimate  its  cost,  and  prays  that  the  cost  be  as- 
sessed as  required  by  law,  is  sufficient  without  directly  averring  that 
the  commissioners  were  appointed  and  that  they  were  "competent  per- 
sons/' as  those  facts  will  be  presumed,  in  the  absence  of  any  allegati(Mi 
or  proof  to  the  contrary.  Walker  v.  Aurora^  140  III.  402,  29  N.  E.  741 
(bo  held  on  error). 

A  complaint  to  enforce  the  lien  of  a  street  assessment  for  improvements 
need  not  specifically  allege  the  proper  appointment  or  the  qualification 
of  the  board  of  public  works  provided  for  by  Ind.  Rev.  Stat.  1894,  8 
3828,  or  the  adoption  of  rules  for  the  conduct  of  their  business  and  the 
notice  thereof  aa  required  by  the  statute.  Spades  v.  Phillipa,  9  Ind. 
App.  487,  37  N.  E.  297  (so  held  on  error) . 

*  A  complaint  in  an  action  to  foreclose  a  street-assessment  lien,  which  shows 

that  bids  for  the  improvement  were  opened,  examined,  and  declarod  on 
the  day  before  which  they  were  allowed  to  be  received,  is  demurrable. 
y,  P.  Ferine  Contracting  d  Paving  Co,  v.  Quackehbush,  104  Cal.  684, 
38  Pac.  533. 

A  complaint  in  an  action  to  foreclose  the  lien  of  a  second  street  assessment 
in  the  city  and  county  of  Scui  Francisco  is  demurrable  where  it  fails  to 
show  that  a  warrant  was  issued  upon  the  first  assessment,  since  such  a 
warrant  is  essential  to  the  jurisdiction  of  the  board  of  supervisors  to 
entertain  an  appeal  from  the  first  assessment,  and  to  order  a  reassess- 
ment, in  view  of  the  California  street  law,  $  11,  providing  that  the 
party  aggrieved  by  an  assessment  shall  appeal  "within  thirty  days  after 
the  day  of  the  warrant."     Williama  v.  Bergin  (Cal.)  57  Pac.  1072. 

*  Witter  V.  Miwion  School  Dist.  121  Cal.  350,  53  Pac.  905. 

^A  complaint  in  an  action  to  enforce  a  drainage  assessment  need  not  al- 
lege that  the  work  has  been  completed  according  to  plans  and  specifica- 
tions.    Hoefgen  v.  State  eat  rel.  Brown,  17  Ind.  App.  537,  47  N.  E.  28. 

No  allegations  that  the  amount  of  benefits  assessed  against  defendant's 
land  is  needed  to  pay  the  expenses  and  costs  of  the  construction  are  nec- 
essary in  the  complaint  in  an  action  to  enforce  the  lien  of  a  drainage 
assessment.    Ihid. 

*Meggett  v.  Eau  Claire,  81  Wis.  326,  51  N.  W.  566. 

The  averment  in  a  complaint  in  a  suit  to  foreclose  a  lien  after  a  reassess- 
ment for  a  street  improvement,  that  a  prior  assessment,  diagram,  war- 
rant, and  purported  engineer's  certificate  were  never  duly,  properly,  or 
legally  recorded  in  the  office  of  the  superintendent  of  streets,  is  the 
averment  of  a  legal  conclusion.  Ede  v.  Cuneo  (Cal.)  55  Pac.  388,  Af- 
firmed in  Banc  in  126  Cal.  167,  58  Pac.  538. 

In  a  complaint  filed  by  a  county  treasurer  to  recover  taxes  due  on  prop- 
erty not  listed,  an  allegation  that,  acting  under  a  specified  statute,  he 
assessed  the  defendants  respectively  in  a  certain  sum  on  account  of 
omitted  property,  if  objectionable  as  a  conclusion,  is  not  open  to  at- 
tack by  demurrer.     Lamhe  v.  McCormick  (Iowa)  89  N.  W.  241. 

An  allegation  that  an  assessment  was  duly  made  is  not  sufficient  in  an 
action  to  recover  upon  a  subscription  signed  by  the  defendant  to  meet 
a  possible  shortage;  but  the  complaint  must  show  the  amount  of  the 
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loss  aad  the  total  amount  subscribed.    Laramee  t.  Tanner,  69  Kinn. 
156,  71  N.  W.  1028. 

An  allegation  in  an  action  a^inst  a  railroad  ocHnpany  for  delinquent 
taxes,  that  the  general  assembly  "levied  a  tax"  of  certain  specified 
rates  "on  every  dcjiar's  worth  of  taxable  property"  in  the  county  where 
the  property  in  question  is  situated,  and  that  the  same  became  a  lien  on 
defendant's  property  situated  in  such  county ;  that  a  specified  sum  was 
thus  levied  on  defendant's  property  and  was  due  and  payable  not  later 
than  a  specified  time,  and  if  not  paid  then,  a  specified  penalty  was  lev- 
ied by  the  statute  of  such  state,— states  a  legal  conclusion  only,  and  is 
not  a  sufficient  averment  of  an  assessment  of  defendant's  property  for 
taxation.    State  v.  Cheraw  d  D,  R,  Co.  54  S.  C.  564,  32  S.  £.  691. 

Assignment. 

94.  Mode.  98.  Time. 

95.  Necessity  of  averment.  99.  Leave. 

96.  Sufficiency  of  averment.  100.  Principal    and     accessory  obliga- 

97.  Consideration.  tion. 

See  also  Contracts,  {{  152-190,  infra;  Documents,  IS  246-274,  infra;  Duly,  I 
277,  infra;  OwNiJiSHlP,  IS  412HL23,  infra;  TrruB,  ||  465-469,  infra. 

94.  Mode. 

Where  an  oral  or  an  unsealed  assignment  is  valid  at  common  law, 
an  allegation  that  the  thing  was  assigned,  without  stating  that  it  was 
assigned  by  writing  or  by  a  sealed  instrument,  is  sufficient  on  demu^ 


rer.^ 


» River  Falls  Bank  v.  Oerman  American  Ins.  Co.  72  Wis.  535,  40  N.  W.  SW. 

A  complaint  in  an  action  by  an  assignee  of  a  claim  need  not  allege  the  as- 
signment to  have  been  in  writing.  Rice  v.  Yakima  d  P.  C.  R.  Co.  4 
Wash.  724,  31  Pac.  23. 

A  stricter  rule  applies  to  the  assignee  of  a  lease,  suing  for  rent.  WiUard 
V.  Tillman,  2  Hill,  274;  I  Chitty,  PI.  16th  Am.  ed.  383. 

But  one  suing  the  assignee  of  a  lease  for  rent  may  allege  the  assignment 
generally,  without  pleading  the  particulars,  for  they  are  matters  within 
the  defendant's  knowledge. 

An  averment  in  a  pleading,  that  an  assignment  required  to  be  in  writing 
was  made,  is  suflicient,  as,  on  demurrer,  this  will  be  held  to  imply  '^ 
valid  assignment,  under  Wis.  Rev.  Stat.  $  2308.  Oundcrson  v.  ThomiU, 
87  Wis.  400,  58  N.  W.  750. 

The  gcueral  averment  that  the  assignment  of  a  policy  i.n  a  mutual  fire-M* 
suraiice  association  was  made  as  required  by  the  by-laws  sufficiently 
■hows,  when  assailed  by  demurrer,  a  compliance  with  the  conditions 
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imposed  by  the  by-laws  upon  assigninents  of  policies.     Cannon  ▼.  Farm- 
ers' Mut,  Fire  Asso.  58  N.  J.  £q.  102,  43  Atl.  281. 

96.  Necessity  of  averment. 

In  a  suit  brought  by  an  assignee  in  his  own  name,  the  complaint 
is  insufficient  where  it  does  not  allege  the  assignment  of  the  chose  in 

action  to  him.* 

But  an  assignee  of  a  cause  of  action  suing  in  trover  or  replevin 
need  not  allege  the  assignment  to  him,  nor  otherwise  state  the  nature 
of  his  title  or  its  evidences.* 

An  indorsee  of  a  negotiable  promissory  note  may  ignore  all  inter- 
mediate transfers  not  necessary  to  show  his  title,  and  allege  a  trans- 
fer by  the  payee  directly  to  himself.* 

*  Seattle  Tfat,  Bank  v.  School  Diet,  Vo,  40,  20  Wash.  368,  55  Pac.  317. 

A  complaint  in  an  action  against  the  maker  of  a  promissory  note  by  the 
assignee  thereof  must  aver  the  assignment;  but  he  is  not  required  to 
file  with  the  complaint  a  copy  of  the  indorsement.  Clark  v.  Truehlood, 
16  Ind.  App.  08,  44  N.  E.  670  (so  held  on  error;  Citing  Boearth  v.  Mai- 
Utt,  11  Ind.  App.  417,  30  N.  £.  170;  Bascom  ▼.  Toner,  5  Ind.  App.  220, 
31  N.  E.  856;  Short  v.  Kerns,  05  Ind.  431). 

And  a  complaint  alleging  the  assignment  of  an  order  for  the  contract  price 
of  a  street  improvement  to  a  designated  firm  is  demurrable  for  want  of 
sufficient  facts,  under  Ind.  Rev.  Stat.  1804,  §  342,  where  there  is  no  al- 
legation of  an  assignment  thereof  to  plaintiff.  Bozarth  y.  Mallelt,  11 
Ind.  App.  417,  30  N.  E.  17G. 

A  declaration  in  trespass  by  one  not  in  possession  of  the  premises,  or  the 
owner  of  the  fee  therein  at  the  time  the  trespass  was  committed,  which 
fails  to  allege  the  assignment  by  virtue  of  which  he  acquired  the  right 
to  bring  the  action,  is  fatally  defective.  Gates  v.  Comsiock,  107  Mich. 
546,  65  N.  W.  544  (so  held  on  error;  Citing  Blackvcood  v.  Brown,  32 
Mich.  104;  Rose  v.  Jackson,  40  Mich.  20;  Cilley  v.  Van  Patten,  58  Mich. 
404,  25  N.  W.  326;  Altman  v.  Ritiershofer,  68  Mich.  287,  30  N.  W.  74; 
Altman  v.  Fowler,  70  Mich^  57,  37  N.  W.  708;  Peirce  v.  Closterhouse, 
06  Mich.  124,  55  N.  W.  663). 

An  action  upon  a  bond  brought  in  the  name  of  a  person  other  than  the 
obligee  cannot  be  maintained  in  the  absence  of  an  averment  of  the  as- 
signment of  the  bond,  although  the  declaration  recites  that  the  plain- 
tiff is  an  assignee.  Lindsay  v.  Mclnerncy,  62  N.  J.  L.  524,  41  Atl.  701 
(Citing  Gaskill  y.  Barhour,  62  N.  J.  L.  530,  41  Atl.  700). 

•Worrew  v.  Dwyer,  01  Mich.  414,  61  N.  W.  1062  (so  held  on  error;  Citing 
Harvey  v.  UeAdams,  32  Mich.  472;  Uyres  v.  Yaple,  60  Mich.  339,  27 
N.  W.  536;  Williams  ▼.  Raper,  67  Mich.  427,  34  N.  W.  890;  Hutchinson 
V.  Whitmore,  90  Mich.  255,  51  N.  W.  451 ). 

And  an  assignment  of  a  mortgage  to  the  use  of  plaintiff  need  not  be  alleged 
in  a  scire  facias  sur  mortgage.     Western  Pennsf/lvania  Hospital  ex  rel. 
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Bank  of  PittsJmrgh  t.  Zhoeidinger,  29  Pittsb.  L.  J.  N.  S.  393  (w  held 
on  rule  for  judgment). 

^Cro8by  v.  Wright,  70  Minn.  261,  73  N.  W.  162  (so  held  on  error). 

The  fact  that  a  payee  of  a  note  haa  transferred  the  same,  and  the  same  has 
been  retransferred  to  him,  need  not  be  pleaded,  as  a  part  of  his  cause 
of  action.  Pearl  v.  Badusiner,  10  Misc.  45,  30  N.  Y.  Supp.  810  (so 
held  on  error). 

96.  Sufficiency  of  aTerment. 

An  allegation  that,  prior  ta  the  commencement  of  an  action  bronght 
upon  a  note,  such  note  was  duly  assigned  in  writing  and  transferred 
to  plaintiff,  and  that  he  has  ever  since  been  the  holder  thereof,  suffi- 
ciently shows  an  assignment  and  transfer  by  the  payee  of  ihe  note.^ 

An  assignment  of  a  claim  for  a  loss  is  sufficiently  averred  by  an 
allegation  of  the  complaint  in  an  action  on  an  insurance  policy  that 
after  the  loss  the  insured  duly  transferred  and  assigned  all  his  inter- 
est in  the  policy  to  the  plaintiff.^ 

A  complaint  by  an  assignee  in  insolvency,  averring  his  appoint- 
ment, the  filing  of  his  bond,  entry  upon  the  discharge  of  his  duty, 
and  the  filing  and  settlement  of  his  final  account,  sufficiently  shows 
an  assignment  to  him  of  the  insolvent's  property,  as  against  a  general 
demurrer,  where  the  statute  makes  it  the  duty  of  the  clerk  to  convey 
to  the  assignee  all  the  estate  of  the  debtor  as  soon  as  the  assignee  has 
given  bond  and  qualified.* 

*  Topping  v.  Clay,  65  Minn.  346,  68  N.  W.  34. 

A  complaint  in  an  action  on  a  draft  drawn  in  favor  of  plaintiff's  cashier, 
alleging  that  defendant  was  indebted  to  the  maker  of  euch  order,  that 
the  payee  was  plaintiff's  cashier,  and  that  the  maker  sold  and  delivered 
the  draft  to  plaintiff  and  thereby  assigned  his  claim  against  defendant, 
^-sufliciently  sets  forth  the  assignment  to  plaintiff,  as  against  a  gen- 
eral demurrer.  Latorence  Nat,  Batik  v.  Kotoalsky,  105  Cal.  41,  38  Pac 
617. 

A  complaint  averring  the  assignment  of  an  account  or  the  transfer  of  a 
note  or  biU  from  a  firm  to  the  plaintiff  need  not  specify  the  individual 
members  composing  such  firm.  Wyokoff,  8,  d  B.  v.  Bishop,  98  Mi<^. 
362,  67  N.  W.  170. 

'  Morley  v.  Liverpool  d  L.  d  O.  Ins.  Co,  76  Minn.  285,  79  N.  W.  103. 

An  equitable  assignment  of  a  policy  of  insurance  from  the  insured  to  a 
grantee  of  the  property  is  sufficiently  averred  in  a  complaint  in  an  ac- 
tion on  the  policy,  alleging  that  the  insurer  was  notified  of  the  sale  and 
conveyance  of  the  insured  property;  that  it  consented  that  the  poliey 
should  become  payable  to  the  grantee  in  case  of  loss  and  agreed  to  in- 
dorse the  transfer  upon  the  policy,  but  neglected  to  do  so;  that  it 
waived  the  indorsement  in  writing;  that  the  failure  to  have  the  transfer 
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indorsed  on  the  policy  was  not  the  fault  of  the  grantor  or  grantee,  but 
wholly  that  of  the  insurer;  and  that  it  informed  them  that  it  would 
waive  the  ixidcHvement,  and  that  the  policy  should  be  valid  and  payable 
to  the  grantee.  Omynan-Atnerioan  Ins,  Co,  v.  Sanders,  17  Ind.  App. 
134,  46  N.  E.  536. 

*Rued  T.  Cooper,  109  Gal.  682,  34  Pac.  98. 

97.  Conuderation. 

In  an  allegation  of  sn  assignment  of  the  cause  of  action  sued  on, 
a  consideration  need  not  be  stated.^ 

^Cottle  V.  Cole,  20  Iowa,  481  (assignment  of  judgment) ;  Lappin  v.  ifiim- 
ford,  14  Kan.  9  (administrator's  sale  of  claim  at  private  sale  by  order 
of  court) ;  Martin  v.  Kanouse,  2  Abb.  Pr.  330  (assignment  of  judg- 
ment) ;  Sheridan  v.  New  York,  68  N.  T.  30  (assignment  of  claim  for 
price  of  services^  etc.). 

98.  Time. 

In  an  allegation  of  an  assignment  of  the  cause  of  action  the  time 
need  not  be  specifically  stated ;  but  it  is  suiBcient  if  it  appear  that  the 
asaigmnent  was  made  before  the  commencement  of  the  action,  and 
not  before  the  cause  of  action  assigned  accrued.^ 

*  Allegation  tbat  a  note  was  assigned  <ml  the  day,  or  at  the  time,  of  its  exe- 

cution is  sufficient.  Silver  T.  Henderson,  3  McLean,  165,  Fed.  Gas.  No. 
12,854. 

Allegation  that  one  was  "after"  the  other,  sufficient.  Martin  v.  Kanouse, 
2  Abb.  Pr.  330. 

A  complaint  on  a  note,  alleging  that  plaintiff  indorsed  it  to  another,  who 
afterwards  brought  suit  against  plaintiff  on  the  indorsement,  but  that, 
before  judgment,  plaintiff  paid  the  indorsee  the  face  and  interest  there- 
of and  costs,  including  attorneys'  fees,  sufficiently  shows  that  the  note 
was  assigned  to  plaintiff  before  he  brought  suit  thereon.  Taylor  T. 
Heam,  131  Ind.  537,  31  N.  E.  201. 

Amendment  of  a  defect  in  this  respect  is  allowable.  See  Baml>erger  ▼. 
Terry,  103  U.  8.  40,  26  U  ed.  317. 

99.  Leave. 

An  allegation  of  an  assigmnent  of  the  cause  of  action  made  by  an 
assignee  in  bankruptcy,  or  receiver,  is  sufficient  on  demurrer,  with- 
out alleging  a  leave  of  court, — ^at  least,  unless  facts  showing  the  neces- 
sily  of  leave  appear  in  the  pleadings.^ 

*  To  a  plea  that  the  promises  sued  on  had  been  transferred  in  bankruptcy 

to  an  assignee,  a  replication  that  they  had  been  purchased  from  him  is 
Abb.  Pl.  Voi..  I. — 18. 
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sufficient)  without  ayerring  an  order  of  court.    Barnes  ▼.  MatUtoi^  $ 
Barb.  375. 

But  a  complaint  alleging  that  a  designated  person  was  "duly  appointed  as- 
signee" of  a  specified  contractcHr,  and  thereafter  duly  qualified  as  sacb 
and  entered  into  the  discharge  of  his  trust,  and  as  such  assignee  dulj 
sold,  assigned,  and  transferred  to  plaintiff  a  claim,  to  foreclose  whicb 
he  brings  suit, — is  demurrable  as  failing  to  show  any  proper  assign- 
ment to  plaintiff.  Sellers  v.  First  Preshy,  Church,  91  Wis.  328,  64  K. 
W.  1031. 

100.  Principal  and  accessory  obligation. 

An  allegation  of  an  assignment  of  the  principal  obligation  suffi- 
ciently imports,  on  demurrer,  the  assignment  of  the  collateral  fiecu- 
rity  therefor.^ 

An  allegation  of  an  assignment  of  a  security  which  shows  an  in- 
debtedness, there  being  no  other  principal  obligation,  imports  an  as- 
signment of  the  indebtedness  secured  thereby.* 

*  Thomson  v.  Madison  Bldg.  d  Aid  Asso.  103  Ind.  279,  2  N.  E.  735;  Kurts 
V.  Sponable,  6  Kan.  395.     See  also  Abbott,  Trial  £v. 

In  Morris  v.  Peck,  73  Wis.  482,  41  N.  W.  623  (foreclosure  of  a  mortgage- 
securing  a  non-negotiable  promissory  note)  an  allegation  <^  an  assign- 
ment of  "said  contract  and  mortgage  and  the  amount  due  thereon"  was 
held  a  sufficient  allegation  of  assignment  of  the  note  and  mortgage. 

'  Severance  v.  Griffithy  2  Lans.  38  (allegation  of  an  assignment  of  the  mort- 
gage which  recited  debt,  there  being  no  bond) ;  Caryl  ▼.  Williams,  I 
Lans.  416. 

Assumpsit. 

See  AoooirrrT  Stated,  §  79,  supra;  Gooos  Sold  and  Delitrred,  SI  303,  304,  infra; 
Monet  Had  and  Received,  S  378,  infra;  Monet  Lent,  f  379,  infra;  Wore, 
Labob  and  Services,  §S  484,  485,  infra. 

Attachment. 

101.  Variance.  103.  Wrongful    or    malicious    attacb- 

102.  Sufficiency  of  averments.  ment. 

See  also  Bonds,  §§  118-130,  infra. 

101.  Variance. 

A  declaration  in  attachment  is  not  demurrable  on  the  ground  of  a 
variance  between  it  and  the  affidavit  for  attachment.^ 


VII. FOR  INSUFFICIENCY  ;  PAKTICULAB  AXLEGATIONS.     275 

^The  proper  remedy  in  such  case  is  by  a  summary  application  to  set  it 
aside  for  irregularity.  Longyear  v.  Minnesota  Lumber  Co.  108  Mich. 
645,  66  N.  W.  567. 

102.  Sufficiency  of  avenneiits. 

In  a  declaration  based  upon  attachment  proceedings,  it  is  suffi- 
cient to  allege  the  issuance  of,  and  levy  under,  a  writ  of  attachment, 
and  the  subsequent  order  in  the  judgment  directing  the  sale  of  the 
property.^ 

A  plea  in  attachment  that  defendant  had  not,  at  the  time  the  at- 
tachment was  made,  and  has  not  since  had,  any  right,  title,  or  inter- 
est in  or  to  any  of  the  property  attached,  is  insufficient  to  show  that 
the  property  was  not  subject  to  attachment,  since  it  fails  to  exclude 
the  possibility  that  the  chattels  were  in  the  possession  of  the  defend- 
ant under  circumstances  that  made  them  attachable  as  his  property.^ 

A  complaint  alleging  that  a  writ  of  attachment  was  issued  against 
the  property  of  designated  persons,  and  delivered  to  and  received  by 
a  deputy  sheriff,  who,  in  the  "pretended  exercise  of  his  duty,"  seized 
plaintiff's  property,  sufficiently  allies  that  such  officer  seized  the 
property  in  his  official  capacity.^ 

^Bank  of  California  v.  Cowan,  61  Fed.  871. 

A  complaint  alleging  that  defendant  was  a  deputy  sheriff,  that  a  "writ  of 
attachment  issued  out  of  the  district  court  for  his  county  was  delivered 
to  him,  and  that  he  levied  upon  certain  personal  property  by  virtue  of 
the  writ,  is  not  insufficient  in  failing  to  allege  the  jurisdiction  of  the 
court,  the  regularity  of  the  writ,  and  that  the  levy  was  made  in  the 
county.     Lttm  v.  Jackson,  5  N.  D.  46,  63  N.  W.  208. 

^American  Oak  Leather  Co.  v.  Evans,  B,  d  C.  Co.  70  Vt.  119,  89  Atl.  633. 

^Diahneau  v.  Vewton,  91  Wis.  199,  64  N.  W.  879. 

103.  Wrongful  or  malicious  attachment. 

In  malicious  attachment,  want  of  probable  cause  and  malice  must 
both  concur ;  and  a  petition  that  does  not  allege  want  of  probable 
cause  is  fatally  insufficient^ 

A  complaint  in  an  action  for  the  wrongful  suing  out  of  an  attach- 
ment, not  based  on  the  undertaking,  must  allege  that  the  attachment 
was  malicious.^  But  the  names  of  the  persons  who  refused  the  plain- 
tiff credit  because  of  a  wrongful  attachment  need  not  be  alleged.' 
Nor  need  dispossession  be  averred  in  an  action  for  damages  for  the 
wrongful  attachment  of  real  estate.* 

An  averment  in  a  complaint  declaring  upon  a  wrongful  attach- 
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ment,  that  the  writ  was  wrongfullyy  vexatiously,  and  maliciouslj  sued 
oat,  is  the  negation  of  all  probable  cause.' 

^Witasoheck  ▼.  Glaaa,  46  Mo.  App.  209  (so  held  on  error;  dting  Mood^ 
V.  DeuiBoh,  85  Mo.  237;  Waher  v.  Thie9,  66  Mo.  89;  BooviU  ▼.  Mmimt, 
79  Mo.  449;  Stewart  v.  £fonne&om^  98  U.  S.  192,  25  L.  ed«  118). 

*  Mitchell  V.  SUver  Lake  Lodge,  29  Or.  294,  46  Pac.  798  (nonsuit). 

But  an  allegation  of  malice  and  want  of  probable  cause  is  unneoetwiiTy  in 
an  action  on  a  statutory  attachment  bond  to  recover  damages  for  such 
attachment  and  garnishment  proceedings  instituted  thereon.  Fourth 
2Jat,  Bank  ▼.  Mayer,  96  Qa.  728,  24  8.  E.  463  (so  held  on  error).  Un- 
der the  bond  required  by  Gs^  Gode^  S  3266,  the  reooTexy  of  the  defend- 
ant in  attachment  is  confined  to  compensatory  damages  only.  The 
court  says :  "If,  therefore,  in  addition  to  the  actual  damages  sustained  in 
consequence  of  the  suing  out  of  an  attachment,  the  defendant  seeks  to 
recover  exemplary  damages  against  the  plaintiff  for  his  wrongful  act^ 
he  cannot,  upon  the  attachment  bond,  maintain  an  action  therefor;  but 
for  such  damages  he  is  remitted  to  his  common-law  action  on  the  case 
against  the  plaintiff  alone  for  the  wrongful  suing  out  of  the  attach- 
ment, and  must  prove,  in  order  to  recover  such  damages,  both  malice 
and  the  want  of  probable  cause  on  the  part  of  the  plaintiff." 

•Kyd  V.  CooA;,  56  Neb.  71,  76  N.  W.  524  (Citing  Lawrvnoe  t.  Sagerman, 
66  m.  68,  8  Am.  Rep.  674). 

*  Wetael  r.  Tillman,  3  Tex.  Civ.  App.  659,  22  S.  W.  960. 
'  Brown  v.  Maeter,  104  Ala.  451,  16  So.  443. 

Attoskbyb. 

104.  Disbarment. 

A  oomplaint  for  the  disbarmeiit  of  an  attorney  is  bad  on  demurrer 
where  the  specifications  of  his  alleged  misconduct  are  not  germane 
to  the  general  chaige  that  he  ^^s  guilty  of  malconduct  in  his  profes- 
sion as  an  attorney/'  in  that  such  specifications  relate  to  his  private 
and  individual  conduct^  not  pertaining  to  his  profession  as  an  attoi^ 
ney.^ 

^ State  em  rel.  Earttnan  t.  Cadwell  (Mont.)  36  Pac.  85. 

Attorneys'  Fbes. 

105.  Demand  for,  not  demurrable. 

A  motion  to  strike,  and  not  a  demurrer,  is  the  proper  rranedy  for 
the  inclusion,  in  a  complaint  upon  a  promissory  note,  of  a  demand 
for  an  attorney's  fee  to  which,  on  the  face  of  the  complaint^  the  plain- 
tiff is  not  entitled.^ 

'  Cole  ▼.  Tuck,  108  Ala.  227,  19  So.  377. 
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Audit, 

106.  Audit,    demand,    presentation,   or      107.  Time  of  presentation, 
notice,  etc.,  required  by  stat- 
ute must  be  alleged. 

See  also  Leave  to  Sue,  §|  353,  354,  infra;  Statutes,  IS  445-456,  infra. 

106.  Audit,  demand,  presentation,  or  notice,  etc.,  required  by  statute 
must  be  alleged. 

Where  a  statute  forbids  actions  of  a  specified  class  or  nature  to  be 
brought  until  after  the  performance  of  a  condition  precedent, — such 
as  audita  demand,  or  presentation, — the  complaint  is  bad  on  demur- 
rer if  it  does  not  show  performance  of  the  condition.^ 

It  is  the  better  opinion  that  under  the  new  procedure  this  rule  ap- 
plies whetlier  the  action  would  lie  at  common  law,  or  is  given  by  the 
statute.^ 

^  Elluiaes%  t.  Halleck,  6  Cal.  386,  holding  demurrer  the  proper  remedy  when 
the  statute  forbids  the  action  except  after  presentation.  (As  to  what 
claim  is  within  the  statute,  this  case  is  questionable.) 

McCann  v.  Sierra  County,  7  Gal.  121;  Alden  t.  Alameda  County,  43  Gal'. 
270  (sustaining  demurrer  for  want  of  allegation  that  the  claim  was 
presented  to  board  of  superyisors). 

Complaimt  against  a  county  may  be  dismissed  on  motion  for  insufficiency 
in  not  alleging  presentation  for  audit,  which  was  required  by  statute. 
Maddoa  t.  Randolph  County,  65  Ga.  216. 

Complaint  by  a  witness  suing  a  county  for  fees  in  a  criminal  case  is  bad 
on  demurrer  for  not  alleging  judge's  certificate,  itemized  bill,  and  pres- 
entation under  oath.  First  Nat.  Bank  v.  Custer  County,  7  Mont.  464, 
17  Pae.  551. 

Fisher  v.  2feu>  York,  67  N.  T.  73  (application  to  the  mayor  for  payment  be- 
fore suing  on  an  award  of  damages  for  a  local  improvement) . 

In  Reining  v.  Buffalo,  102  N.  Y.  308,  311,  6  N.  E.  792,  the  general  prin- 
ciple is  fully  discussed,  and  authorities  reviewed,  where  the  statute  re- 
quired presentation  of  claim  on  municipal  corporation. 

Bammerle  v.  Kramer,  12  Ohio  St.  252  (action  against  executors  or  admin- 
istrators under  statute  to  the  effect  that  no  executor  or  administrator 
sliaU  be  liable  to  the  suit  of  a  creditor  until  after  the  expiratioo  of 
eighteen  months  from  the  date  of  the  administration  bond,  or  unless 
the  claim  has  been  exhibited  to  the  executor  or  administrator,  and  by 
him  rejected). 

Thompson  v.  Mihcaukee,  69  Wis.  492,  34  N.  W.  402  (action  against  city  for 
work  and  materials  in  building  school-house;  statute  requiring  notice 
to  be  filed  within  twenty  days). 
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An  allegation  in  a  complaint  to  foreclose  a  mortgage  against  an  estate, 
that  plaintiff  presented  to  the  executrix  its  claim  for  the  amoimt  due 
and  to  become  due  on  the  note  and  mortgage,  and  that  such  claim  was 
duly  verified  and  duly  allowed  by  the  executrix  and  the  judge  of  the 
court,  and  duly  filed,  sufficiently  shows  the  presentation  of  the  daim, 
as  against  a  general  demurrer,  without  an  allegation  that  such  claim 
described  the  mortgage  or  was  accompanied  with  a  copy  thereof.  Hum- 
boldt 8av.  d  L,  8oc.  v.  Bumhamt  111  Cal.  343,  43  Pac.  971. 

A  complaint  charging  the  administratrix  of  a  deceased  debtor  with  embez- 
zlement and  conversion  of  the  funds  of  the  estate,  for  which  an  account- 
ing in  equity  from  her  is  sought,  need  not  show  that  the  claim  hajd  been 
presented  to  the  administratrix  under  a  rule  of  probate  practice,  as  no 
relief  is  sought  against  her  aa  administratrix.  Ryat%  v.  Spieth,  .18 
Mont.  45,  44  Pac.  403. 

The  averment  in  a  complaint  in  a  foreclosure  action,  that  the  plaintiff  pre- 
sented to  the  administrator  of  the  mortgagor  his  claim  for  the  amount 
of  the  principal  sum  and  interest  due  as  shown  by  the  promissory  note 
and  mortgage  as  set  forth  in  the  complaint,  as  required  by  law,  to- 
gether with  the  necessary  vouchers  to  entitle  the  said  claim  to  be  al- 
lowed and  to  rank  among  the  acknowledged  debts  of  the  estate,  is  not 
an  averment  of  a  mere  conclusion  of  law,  and  is  good  as  against  a  de- 
murrer on  the  ground  that  the  complaint  does  not  state  facts  sufficient 
to  constitute  a  cause  of  action.  Jones  v.  Rich,  20  Mont.  289,  50  Pac. 
936. 

Plaintiff  in  an  action  upon  a  note  commenced  in  the  lifetime  of  a  surety 
is  not  required  to  allege  presentment  to  or  rejection  of  the  note  aa  a 
claim  against  the  estate  of  the  surety  after  his  death,  pending  the  ac- 
tion.   Beiasner  v.  \Veeke8,  21  Tex.  Civ.  App.  14,  50  S.  W.  138. 

That  a  claim  of  a  county  treasurer  for  money  paid  by  mistake  to  the 
county  board,  which  is  required  by  statute  to  order  it  to  be  repaid  upon 
clear  proof  of  the  mistaken  payment,  was  presented  to  the  board  before 
suit  brought  therefor,  need  not  be  alleged  in  the  complaint.  If  it  was 
not  so  presented,  that  is  a  matter  of  defense.  Oibsoti  County  v.  Tick- 
enor,  129  Ind.  562,  29  N.  £.32   (so  held  on  error). 

The  allegation  in  a  petition  in  an  action  by  one  county  against  another 
upon  a  claim  for  keeping  prisoners,  under  Kan.  Gen.  Stat.  1S89,  (  3549, 
as  to  the  presentation  of  the  claim,  "that  said  claim  and  amount  is 
due  and  wholly  unpaid ;  that  the  same  has  been  demanded  and  payment 
thereof  refused," — is  sudicient  as  against  a  demurrer.  Finney  County 
V.  Gray  County,  8  Kan.  App.  745,  64  Pac.  1100. 

The  complaint  in  an  action  against  a  town  for  the  purchase  price  of  prop- 
erty sold  it  must  allege  the  presentation  of  such  verified  account  to  the 
aupervisors,  imder  Minn.  Gen.  Stat.  1894,  {  087.  Old  Second  Nat,  Bank 
V.  Middletown,  67  Minn.  1,  GO  N.  W.  471. 

To  maintain  an  action  against  a  village  for  services  as  village  clerk,  it  U 
not  necessary  to  aver  that  the  authorities  have  refused  to  audit  the  ac- 
count, or  that  there  is  money  in  the  village  treasury  which  is  subjecl 
to  its  payment.     Langford  v.  Donvphan,  53  Mo.  App.  62. 
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2'ailure  of  a  oomplaini  for  the  reoonrory  of  an  alleged  illegal  tax  paid  to  de- 
fendant citjr  under  protest^  to  state  whether  any  claim  was  presented 
to  the  common  council  hefore  the  suit  was  commenced,  renders  it  de- 
murrable where  the  city  charter  provides  that  no  action  on  "any  claim 
or  demand"  or  "in  tort"  shall  lie  against  the  city  unless  such  claim  has 
been  presented  to  the  council.  Flieth  v.  Wausau,  93  Wis.  446,  C7  N. 
W.  731. 

JL  petition  by  a  United  States  district  attorney  to  recover  for  sen'iccs  ren- 
dered as  such  need  not  state  how  or  when  the  account  claimed  was  pre- 
sented to  proper  accounting  officers.  Weed  v.  United  States,  65  Fed. 
399. 

'^  Reining  v.  Buffalo,  102  N.  T.  308,  6  N.  £.  792,  and  other  cases  above 
cited. 

As  to  what  claims  are  within  the  language  of  such  a  statute,  and  wliat  is 
a  sufficient  presentation,  see  note  to  Covin  v.  Brooklyn,  24  Abb.  N.  C. 
292,  where  the  cases  are  collected. 

107.  Time  of  presentation. 

If  such  a  statute  makes  the  time  of  presentation  a  part  of  the  con- 
dition, the  complaint  must  show  compliance  in  respect  to  time.^ 

^  Reining  v.  Buffalo,  102  N.  Y.  308,  6  N.  £.  792  (reviewing  the  cases). 

But  plaintiff  need  not  allege  performance  of  the  conditions  specified  in  a 
city  charter  as  to  presentation  of  claims  for  negligence  of  the  city  and 
the  time  lor  bringing  action  thereon,  although  it  is  provided  that  the 
omission  to  present  such  daim  within  such  time  "shall  be  a  bar  to  an 
action,"  and  that  no  such  action  shall  be  commenced  except  within  the 
time  stated,  as  performance  is  not  a  condition  precedent  to  the  com- 
mencement of  an  action,  but  nonperformance  is  a  matter  of  defense. 
Hoicley  v.  Johnstotcn,  40  App.  Div.  668,  58  N.  Y.  Supp.  49  (Distin- 
guishing Reining  v.  Buffalo,  102  N.  Y.  .308,  0  N.  E.  792). 

Ompare  Wise  v.  Hogan,  77  Cal.  184,  19  Pac.  278,  holding  that,  in  a  suit 
against  an  administrator,  an  allegation  that  the  claim  was  presented 
within  ten  months  after  first  publication  of  notice  to  creditors,  without 
alleging  the  value  of  the  estate, — ^the  California  Code  of  Civil  Procedure 
providing  that  four  or  ten  months'  notice  shall  be  given,  according  to  the 
value  of  the  estate, — does  not  make  the  complaint  bad  on  general  demur- 
rer, though  defective. 

A.  complaint  against  an  administrator  for  his  breach  of  a  contract  between 
plaintiff  and  his  intestate  is  not  bad  on  general  demurrer,  on  the 
ground  that  it  does  not  allege  that  plaintiff  presented  his  claims, 
within  the  time  limited  in  a  notice  to  creditors,  where  it  contains  no 
allegations  as  to  the  publication  of  notice  to  creditors,  and  it  alleges 
that  the  claim  was  presented  in  due  form.  McCann  v.  Pennie,  100  Gal. 
JM,  36  Pac.  168. 
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AUTHOBITT* 

108.  Statutory  authority.  111.  Sufficiency  of  aYennenk 

109.  Belation  of  husband  and  -wife.  112.  Revocation. 

110.  Necessity  of  arerring  authority. 

See  also  Aoenot,  SS  84,  86,  supra;  Duly,  8  277,  infra, 

108.  Statutory  authority. 

In  pleading  a  contract  made  by  authority  of  a  public  general  stat- 
ute,  it  is  not  necessary  to  state  or  refer  to  the  statute.^ 

*  Shaw  V.  ToUa8,  3  N.  Y.  188. 

Municipal  authority  to  issue  bonds,  if  conferred  by  special  statute,  must  be 
alleged,  either  by  direct  allegation  or  by  the  terms  of  the  bond  annexed 
to  tiie  plee4ing.  Jefferson  County  t.  LeuAa,  20  Fla.  980;  Hopper  t. 
Covington,  118  U.  8.  148,  30  L.  ed.  190,  6  Sup.  Ct.  Rep.  1025. 

A  complaint  in  an  action  based  upon  a  contract  entered  into  in  pursuaQoe 
of  a  statute  must  show  that  the  contract  is  in  accordance  with  and  au- 
thorised by  the  terms  of  the  statute.  lAbhey  v.  Elsworth,  97  CaL  316» 
82  Pac.  228;  Ferine  v.  Forhueh,  97  Cal.  305,  32  Pac.  226. 

Where  one  seeks  to  enforce  an  executory  contract  against  a  city,  he  must 
show  that  the  contract  is  one  which  the  city  is  authorized  by  statute  to 
enter  into.  A  general  allegation  of  authority  is  insufficient^  Temae 
Water  d  Oas  Co,  use  of  Bonner  t.  Clehumef  1  Tex.  Giv.  App.  680,  21 
S.  W.  893. 

109.  Belation  of  husband  and  wife. 

Alleging  that  an  act  vfaa  done  by  the  wife  for  her  husband,  or  by 
the  husband  for  his  wif e,  is  not  a  sufficient  allegation  of  her  author- 
ify  as  agent  for  him.^ 

^  Schullhofer  v.  Metzger,  7  Robt.  676  (money  borrowed.  Denying  leave  ao 
to  plead,  because  it  would  be  insufficient) . 

The  rule  is  recognized  in  Krumm  v.  Beach,  96  N.  Y.  398. 

To  same  effect,  see  Brief  on  the  Facts,  "Agekot." 

110.  Necessity  of  averring  authority. 

The  authority  of  attorneys  to  bring  an  action  or  make  agreements 
therein/  or  of  members  of  an  association  who  sue  to  compel  its  treas- 
urer and  his  sureties  to  make  good  a  fund*  need  not  be  alleged. 

A  complaint  alleging  wrongful  action  by  a  city  need  not  allege  lliait 
such  action  was  authorized  by  its  common  council.'  The  authority 
of  a  municipal  corporation  to  do  certain  acta  need  not  be  averred 
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where  it  is  alleged  that  the  city  was  chartered  under  general  laws^ 
where  authority  to  perform  such  acts  is  conferred  by  such  laws.* 

In  an  action  against  a  corporation  charged  with  having  conspired 
to  defraud  in  a  transaction  without  the  scope  of  its  charter,  the  com- 
plaint is  not  defective  for  want  of  an  averment  that  the  corporate 
officers  and  agents  were  specially  authorized  to  act  as  they  did  in  its 
behalf.^  Nor,  in  an  action  against  a  railroad  company  to  recover 
for  personal  injuries  due  to  the  negligence  of  a  brakeman,  need  the 
petition  allege  that  the  company  authorized  the  misconduct  of  the 
brakeman.® 

In  a  suit  upon  an  instrument  which,  as  set  forth,  appears  to  have 
been  executed  through  an  agent,  the  latter's  authority  need  not  be 
averred.^ 

In  a  suit  to  set  aside  tax  sales  an  allegation  that  a  publication  of 
notice  in  the  tax  suit  was  unauthorized  must  be  disr^arded  as  a  mere 
conclusion  of  law.^ 

^Hickory  CowiUy  v.  Fugate,  143  Mo.  71,  44  S.  W.  789. 

A  petition  to  enjoin  a  sale  of  land  levied  upon  under  ezeeution,  on  the 
ground  that  the  judgment  was  entered  in  violation  of  an  agreement 
between  counsel  that  judgment  should  be  entered  for  a  less  amount,  is 
fatally  defective  where  it  does  not  allege  that  counsel  were  authorized 
to  make  the  agreement,  or  that  it  was  ratified  by  either  of  the  clients. 
Anderson  v.  OldhofHy  82  Tex.  228,  18  S.  W.  557  (Citing  Williams  v. 
yolan,  58  Tex.  713;  Roller  v.  Wooldridge,  46  Tex.  405;  Carter  v. 
Roland,  58  Tex.  645 ) . 

*  Stemmermann  v.  Lilienihal,  54  S.  C.  440,  32  S.  E.  535. 

^Jeffersonville  v.  Myers,  2  Ind.  App.  532,  28  N.  E.  999. 

But  a  bUl  to  restrain  the  collection  of  special  assessments  for  public  im- 
provements, alleging  that  some  unknown  persons  styling  themselves 
council  of  a  designated  vUlage  endeavored  to  pass  a  certain  pretended 
ordinance  for  a  public  improvement,  is  demurrable  in  failing  to  show 
that  the  ordinance  was  passed  by  an  authorized  body.  Hetoes  v.  Win- 
netka,  <M)  HI.  App.  654. 

*  Honey  Grope  v.  Lamaster  (Tex.  Civ.  App.)  50  S.  W.  1053. 

The  petition  in  an  action  to  recover  taxes  for  the  erection  of  a  eity  haH 
need  not  set  out  the  authority  under  which  the  city  hall  wiw  erected, 
where  such  authority  exists  under  a  provision  in  the  city  charter. 
Wrighi  v.  San  Antonio  (Tex.  Civ.  App.)  50  S.  W.  406. 

*Zine  Carbonate  Co.  v.  First  Vat.  Bank,  103  Wis.  125,  79  N.  W.  229.  If 
a  defect^  it  should  be  reached  by  motion  for  indefiniteness,  and  not  by 
demurrer. 

*  Chilf,  C.  d  B,  F.  R.  Co.  V.  Pierce,  7  Tex.  Civ.  App.  697,  25  S.  W.  1062. 
^Goetg  V.  GoldlMium  (Gal.)  S7  Pae.  646  (Citing  Sherman  v.  Comstoek^  2 
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McLean,  19,  Fed.  Gaa.  No.  12,764;  Slack  ▼.  First  Nat.  Bank,  19  Ey.  L 
Hep.  1684,  44  S.  W.  354). 

But  a  petition  in  an  action  upon  a  promissory  note  aigned  in  the  name  of 
a  corporation  by  a  person  as  its  business  manager  fails  to  state  a  cause 
of  action  where  it  does  not  allege  any  authority  in  the  person  so  sign- 
ing the  note  to  execute  promissory  notes  in  the  corporation'a  name. 
Topeka  Capital  Co.  v.  Remington  Paper  Co.  61  Kan.  1,  57  Pac  504, 
Modified  on  Rehearing  in  61  Kan.  6,  59  Pac.  1062  (so  held  on  error). 

So,  in  an  action  against  an  insurance  company  to  recover  upon  a  dishon- 
ored check  drawn  by  its  general  agent,  the  petition  is  fatally  defective 
when  it  fails  to  allege  that  the  drawer  of  the  check  was  the  general 
agent  of  the  defendant,  or  that  he  intended  thereby  to  bind  his  princi- 
pal or  had  authority  to  do  so,  or  that  it  was  drawn  in  connection  with 
defendant's  business.  Penn  Mut.  L.  ZtM.  Co.  v.  Cowmghy,  54  Neb.  123, 
74  N.  \V.  422  (so  held  on  error) . 

•Bchiffman  v.  Schmidt,  154  Mo.  204,  55  S.  W.  451  (so  held  on  error). 

111.  Sufficiency  of  averment. 

A  complaint  alleging  the  execution  of  a  note  by  one  described  as 
a  partner  in  a  specified  firm  sufficiently  alleges  his  authority  to  exe- 
cute the  note  in  behalf  of  tiie  tirm.^ 

The  authority  of  an  agent  to  execute  a  contract  is  suificientlj 
shown  where  it  is  alleged  that  the  principal  entered  into  the  oontract, 
and  acted  and  made  payments  thereunder.* 

But  the  existence  of  authority  in  a  bank  to  transfer  a  note  is  not 
shown  by  a  statement  that  it  acted  as  the  agent  of  the  holders,  where 
it  is  previously  allied  tliat  it  received  the  note  simply  for  ooUection.' 

'  Redemeyr  v.  Henley^  107  Cal.  175,  40  Pac.  230  (so  held  on  error). 

*  Mcpherson  v.  San  Joaquin  County  (Cal.)  56  Pac.  802. 

*  Marine  Nat.  Bank  v.  Humphreys,  62  Minn.  141^  64  K.  W.  148. 

112.  Bevocation. 

An  allegation  that  one  revoked  an  authority  he  had  given  suffi- 
ciently imports,  on  demurrer,  notice  to  other  parties^  if  notice  be  nec- 
essary to  constitute  revocation.^ 

'^  Frets  V.  Frets,  1  Cow.  335;  Allen  v.  Watson,  16  Johiw.  205;  1  Chitty,  PI. 
16th  Am.  ed.  244  (Citing  Marsh  v.  Bulteel,  5  Bam.  &  Aid.  507;  Fyni- 
or^s  Case,  8  Coke,  81&). 

Benefit. 

See  also  Name,  %%  384-392,  infra. 

113.  Telegram  sent  for  plaintiff's  benefit. 

In  an  action  for  delay  in  delivering  a  telegram  which  sho^;v8  on  its 
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face  that  it  was  sent  for  the  benefit  of  plaintiff,  he  need  not  aver  that 
fact  in  90  many  words,  or  otherwise  than  by  the  message  itself.^ 

*  Western  U.  Teleg.  Co.  v.  Jeanes,  88  Tex.  230,  31  S.  W.  186,  Reversing  29 
S.  W.  1130  (bo  held  on  error). 

That  a  message  was  sent  for  the  plaintiff's  benefit  need  not  be  expressly 
alleged,  where  the  petition  states  facts  which  do  not  admit  of  any 
other  conclusion.  Western  U.  Teleg.  Co.  v.  Thompson  (Tex.  Civ.  App. ) 
41  S.  W.  1103  (so  held  on  error). 

Bill  of  Particulars.* 

See  also  Account,  99  75-78,  supra;  Docuicbnts,  I9  246-274,  infrti, 

114.  Hot  considered  on  demuirer. 

At  common  law  neither  a  bill  of  particulars,^  nor  a  notice  of  spe- 
cial matter*  to  be  proved  under  the  general  issue,  is  demurrable ;  nor 
is  the  pleading  to  which  it  is  auxiliary  helped*  or  hurt*  by  it  on  de- 
murrer. 

Otherwise,  of  an  account  or  exhibit  made  by  sta.tute  or  settled  prac- 
tice a  part  of  the  pleading  with  which  it  is  filed  or  served.' 

'  In  Ciootie  v.  Wayne  County,  44  Mich.  173,  6  N.  W.  236,  where  it  was  held 
error  to  sustain  demurrer  on  the  ground  that  the  bill  of  particulars 
was  a  part  of  the  declaration,  and  made  it  appear  that  the  cause  of  ac- 
tion was  not  suable  against  defendant  county,  Q-raves,  J.,  said:     "The 

*There  are  two  means  of  obtaining  particulars  be»ides  moving  to  make 
more  definite  and  certain :  { 1 )  By  applying  to  the  court  or  judge  for 
an  order  that  the  party  furnish  a  bill  of  particulars.  This  is  a  com- 
mon-law power  which  the  court  in  its  discretion  may  exercise  in  all 
cases,  civil  and  criminal;  and  it  is  expressly  recognized  by  the  Codes,' 
and  applies  as  well  to  defenses  as  to  causes  of  action'  and  counter- 
claims.' (2)  By  demanding  that  a  party  who  has  referred  to  an  ac- 
count in  his  pleading  furnish  a  copy  thereof,  or  be  precluded  from  giv- 
ing evidence  of  it.  This  right  is  purely  statutory  and  does  not  apply 
to  claims  which  are  not  matter  of  account;  and  it  requires  no  order  of 
judge  or  court,  except  that  if  the  demand  be  not  complied  with,  an  or- 
der is  necessary  to  preclude  evidence  on  the  trial/ 

Besides  these  means,  there  are  statutes  in  a  number  of  the  states  requiring 
accounts,  etc,  sued  on  to  be  filed  as  exhibits.' 

'  See  Criminal  Trial  Brief,  p.  86,  §9  1-4. 

*2  Abbott,  New  Practice  &  Forms,  471. 

•  KeUey  v.  Sargent,  100  N.  Y.  602,  3  N.  E.  795. 

*2  Abbott,  New  Practice  &  Forms,  469. 

*See  those  collected  under  Bkckption  of  Kvidexce,  volume  n. 
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bin  U  often  mentioned  as  being  an  amplification  of  tbe  dedaraiaon  or 
as  entitled  to  be  considered  as  a  part  of  the  pleading.  But  such  expres- 
sions are  metaphorical.  The  bill  is  never,  in  strictness,  a  ccnnpoiient  of 
the  pleading.  It  may  have  the  effect  of  a  pleading  in  so  far  as  it  re- 
stricts the  proof  to  what  it  contains.  To  consider  it  as  pleading  would 
be  a  circuitous  return  to  the  practice  of  special  pleading  within  certain 
limits;  and  this  would  contradict  one  of  the  necessary  implications  of 
the  introduction  of  bills  of  particulars.  ...  A  plea  or  demurrer  to 
a  bill  of  particulars  would  be  an  anomaly." 

A  bill  of  particulars  is  intended  to  amplify  more  specifically  matters  set 
up  in  the  pleading,  not  to  set  up  a  cause  of  action,  as  that  is  the  func- 
tion of  the  complaint,  yiemoller  v.  Dunoombe,  33  App.  Div.  536,  53 
N.  Y.  Supp.  872. 

A  statement  of  particulars  filed  by  the  state  under  Md.  Code,  art.  27,  I 
288,  in  a  prosecution  for  obtaining  money  under  false  pretenses^  speci- 
fying the  false  pretenses^  intended  to  be  given  in  evidence,  together  witE 
the  names  of  the  witnesses,  is  not  subject  to  demurrer,  but  may  be  ex- 
cepted to, — ^as,  for  instance,  when  it  fails  to  impart  the  information  to 
which  the  defendant  is  entitled,  or  when  it  sets  forth  any  evidence 
which  would  be  inadmissible  on  the  trial.  State  v.  Jules,  85  Md.  305, 
86  Atl.  1027. 

*  Henry  v.  United  States,  22  Ct.  Gl.  75  (suit  for  infringement,  with  notice 

of  special  defenses). 

^Botcling  v.  UoFarla/nd,  38  Mo.  465  (exhibits  filed) ;  Curry  t.  Lackey,  35 
Mo.  389. 

Compare  Beard  v.  Porter,  124  U.  S.  437,  31  L.  ed.  492,  8  Sup.  Gt  Bep.  556, 
holding  that  the  bill  of  particulars  could  be  referred  to,  to  show  that  the 
action  was  not  premature. 

*  Objection  that  a  bill  of  particulars  sets  up  different  matter  from  that 

pleaded  cannot  be  reached  by  demurrer,  for  demurrer  is  addressed  to 
the  pleading,  not  to  the  bill  filed  with  it.  Brown  v.  College  Comer  A 
R,  Gravel  Road  Co,  56  Ind.  110. 

Defects  in  bill  of  particulars  filed  with  a  sufficient  answer  cannot  be 
reached  by  demurrer.    Rougher  v.  Scohey,  16  Ind.  151. 

Vagueness  of  bill  not  ground  for  demurrer,  but  only  taken  advantage  of  by 
excluding  plaintiff's  evidence,  under  West  Virginia  0>de,  chap.  130,  i 
46.    Ahell  V.  Penn  MuU  L.  Ins.  Co.  18  W.  Va.  400. 

Money  counts  in  an  action  to  recover  back  money  paid  for  taxes  are  not 
rendered  demurrable  by  a  bill  of  particulars  restricting  the  proofs. 
Weaton  v.  Li^ce  County,  102  Mich.  628,  61  N.  W.  16. 

A  demurrer  to  the  declaration  for  alleged  defects  in  the  bill  of  particulars 
does  not  lie.  The  proper  relief  is  to  move  the  court  to  order  an  amend- 
ment.    George  Campbell  Co.  v.  Angus,  91  Va.  438,  22  8.  £.  167. 

A  variance  between  the  caption  of  a  bill  of  particulars  and  the  complaint 
does  not  make  the  latter  demurrable.  Wellington  v.  Howard,  6  Ind 
App.  539,  31  N.  £.  852. 

The  averments  of  a  complaint  will  control  in  ease  of  a  conflict  or  incon- 
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sistency  between  it  and  a  bill  of  particulars  attached.  Chapman  v.  El- 
gin, J.  d  E.  R,  Co.  11  Ind.  App.  632,  39  N.  £.  289;  Vermillion  v.  Mua- 
tard,  16  Ind.  App.  293,  43  N.  E.  1012  (Citing  Furry  v.  O'Connor,  I 
Ind.  App.  573,  28  N.  £.  103). 

*  Wills  V.  Churchill,  78  Me.  285,  4  Atl.  693   (sustaining  pleading  because 

defect  "was  thus  supplied). 

See  also  Aoooxtnt,  Sf  75-78,  supra;  Documents,  §§  246-274,  infra. 

A  complaint  in  an  action  on  an  account  for  goods  and  materials  furnished 
is  bad  where  there  is  not  filed  with  it  a  bill  of  particulars  as  an  exhibit. 
Tawnsend  v.  Cleveland  Fire-Proofing  Co.  18  Ind.  App.  568,  47  N.  B. 
707. 

Bill  of  Review. 

115.  Kecessary  avermentB. 

A  bill  of  review  should  set  out  in  full  the  pleadings,  prooeedings^ 
and  final  decree  sought  to  be  reviewed,  where  the  decree  does  not  re- 
cite them ;  but  it  is  not  necessary  to  set  out  the  evidence.^ 

*  Nashua  d  L.  B.  Carp.  r.  Boston  d  L.  R.  Corp.  169  Mass.  167,  47  N.  B. 

606  (Citing  Buffington  v.  Harvey,  95  U.  S.  99,  24  L.  ed.  381;  Putnam 
Y.  Day,  22  Wall.  60,  22  L.  ed.  764;  Whiting  y.  Bank  of  United  States, 
13  Pet.  6,  10Ii.ed.  33). 

A  bill  of  review  must  state  substantially  the  former  bill  or  bills,  the  de- 
crees and  proceedings  thereon,  including  the  decree  complained  of,  and 
the  point  wherein  the  party  filing  it  is  aggrieved.  Dunn  V.  Renioh,  40 
W.  Va.  349,  22  S.  E.  66. 

BiLi^  AND  Notes. 

See  Contracts,  subd.  g,  S9  192-195,  infra. 

Bona  Fidb  Purchassb. 

116.  Conclusion  of  law.  117.  Sufficiency  of  averments. 

116.  Conclusion  of  law. 

A  general  allegation  that  the  party  is  a  bona  fide  purchaser  or  an 
innocent  purchaser  is  a  mere  conclusion  of  law  and  insufficient.^ 

*  Rorer  Iron  Co.  v.  Trout,  83  Va.  397,  2  S.  E.  713,  and  cases  cited;  Wing  v. 

Hayden,  10  Bush,  276;  Boone  v.  Chiles,  10  Pet.  177,  211,  9  L.  ed.  388, 
400. 

117.  Soffieiency  of  avemients. 

Averment  of  a  belief  that  plaintiff  in  a  suit  upon  a  promissoiy  note 
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is  not  a  holder  for  value^  but  took  it  under  circumstances  and  with 
knowledge  of  facts  putting  him  upon  notice  and  inquiry,  without  al- 
leging facts  or  circtunstances  upon  which  defendant  founds  such  be- 
lief, is  insufficient^ 

An  indorsee  of  a  promissory  note  need  not  all^e,  in  an  action 
thereon,  that  the  note  was  indorsed  over  to  him  before  maturity,  in 
order  to  entitle  him  to  protection  as  a  bona  fide  holder.^ 

The  petition  in  an  action  on  coupons,  payable  to  bearer,  need  not 
allege  that  plaintiff  is  the  owner  for  value  of  such  coupons.' 

An  assignee  of  a  second  mortgage,  w^hich  was  recorded  before  the 
prior  mortgage,  of  which  the  second  mortgagee  had  notice,  must,  in 
order  to  entitle  him  to  precedence  over  the  prior  mortgagee,  allege 
and  prove  that  he  paid  a  valuable  consideration  for  the  assignment, 
and  took  the  same  without  actual  or  constructive  notice  of  the  prior 
mortgage.* 

The  complaint  in  an  action  by  the  assignee  of  a  mortgage  to  set 
aside  a  deed  all^;ed  to  have  been  executed  in  fraud  of  the  mortgage, 
and  to  foreclose  the  mortgage,  need  not  allege  that  he  is  an  innoceDt 
assignee  for  value,  without  notice.* 

A  plea  by  a  defendant  alleged  not  to  have  been  a  good  faith  pur 
chaser  of  lands,  that  he  acquired  the  title  thereto  for  full  value  asd 
without  notice  of  the  supposed  fraud  and  breach  of  trust  of  his  grantr 
or,  is  defective  where  it  does  not  also  aver  that  the  purchase  was 
made  in  good  faith.' 

*  Second  Nai,  Bank  ▼.  Morgany  166  Pa.  199,  30  Atl.  967  (ao  held  on  wror). 

A  plea  in  an  action  on  a  note,  denying  the  right  of  plaintiff  to  recover,  be- 
cause he  waa  not  the  bona  fide  holder  of  the  note  in  suit,  is  demurrable 
where  no  legal  defense  to  the  note  is  eet  up,  under  Gra.  Code  1882,  f 
2789,  providing  that  the  title  of  a  holder  of  a  note  cannot  be  inquired 
into  unless  it  is  for  the  protection  of  defmdant,  or  to  let  in  the  defenie 
which  he  seeks  to  make.     Johnson  v.  Cohh,  100  Ga.  139,  28  S.  £.  72. 

*  McGrath  t.  Pitkin,  26  Misc.  862,  66  N.  T.  Supp.  398. 

*  yev:  South  Bretoing  d  Joe  Vo.  v.  Price,  21  Ky.  L.  Rep.  11,  60  S.  W.  963. 

*  County  Bank  y.  Fow,  119  Cal.  61,  61  Pac.  11  (ao  held  on  error). 

*  Simon  v.  Bahh,  66  S.  C.  38,  33  8.  E.  799. 

'  *  Connecticut  Mut,  L.  Ine.  Co.  t.  Smith,  117  Mo.  261,  22  8.  W.  623  (bo  held 

on  error). 
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Bonds. 

a.  Appeal  bonds.  g.  Municipal  bonds. 

118.  What  need  be  alleged.  125.  Sufficiency  of  allegationB. 

119.  Sufficiency  of  allegationB.  h.  Official  bonds, 

b.  Attachment  bonds.  126.  Sheriff's  bond. 

120.  Sufficiency  of  aveinmenta.  127.  Treasurer's      or     c<^leotor'fl 

c.  Bail  bonds.  bond. 

121.  Sufficiency  of  averments.  i.   Bonds  in  cLCtions. 

d.  Executor's  bonds.  128.  Corporate  officers. 

122.  Sufficiency  on  demurrer.  129.  Replevin  bonds. 

e.  Injunction  bonds.  130.  Supersedeas  bond* 

123.  What  need  be  alleged. 

f .  Liquor  dealer's  bonds. 

124.  What  need  be  alleged. 

a.  Appeal  bonds. 

118.  What  need  be  alleged. 

A  complaint  upon  an  appeal  bond  need  not  contain  averments  ot 
approval  ;^  nor  need  it  be  alleged  that  the  judgment  of  the  appellate 
courts  affirming  the  judgment  appealed  from,  remained  in  full  force, 
and  that  no  appeal  had  been  prosecuted  therefrom.* 

In  an  action  on  an  undertaking  on  appeal  conditioned  that  if  judg- 
ment is  rendered  against  the  appellant  and  execution  issued  thereon 
is  returned  unsatisfied,  the  sureties  will  pay  the  amount  of  the  judg- 
ment remaining  unsatisfied,  the  complaint  need  not  allege  the  issue 
of  an  execution  by  the  county  derk  on  the  judgment  of  the  appellate 
court' 

A  petition  on  an  undertaking  on  appeal  in  replevin  from  a  jus- 
lice's  court  need  only  allege  that  the  property  has  not  been  returned, 
and  not  that  a  return  cannot  be  had,  or  that  the  plaintiff  in  error  has 
not  returned  or  offered  to  return  the  property.* 

Failure  of  a  petition  in  an  action  on  an  appeal  bond  given  on  ap- 
peal from  a  justice  of  the  peace,  to  state  that  the  transcript  was  duly 
filed  in  the  common  pleas,  and  other  steps  taken  to  perfect  the  ap- 
peal, should  be  taken  advantage  of  by  demurrer.* 

^Supreme  Council,  C.  B.  L.  v.  Boyle  (Ind.  App.)  42  N.  E.  827. 

'Harding  ▼.  Kuessner,  172  111.  125,  49  N.  K  1001  (so  held  on  error). 

A  complaint  on  an  appeal  bond,  alleging  the  dismissal  of  an  appeal,  need 
not  affirmatiyely  allege  that  a  second  appeal  had  not  been  taken  within 
thirty  days  thereafter,  as  might  be  done  under  the  statute.  Long  v. 
Sullivan,  21  Colo.  109,  40  Pac.  350  (motion  for  judgment  on  pleadings). 

*  Morris  v.  Hunken,  40  App.  Div.  129,  57  N.  Y.  Supp.  712  (motion  to  dis- 
miss oomplaint). 

*Shoning  v.  Cobum,  36  Neb.  76,  54  N.  W.  84  (so  held  on  error). 
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la  Pieper  v.  Peers,  98  Cal.  42,  32  Pac.  700,  which  was  an  acUan  a^inst 
the  sureties  upon  an  undertaking  given  to  stay  execution  of  jndgm^ 
pending  an  appeal  from  a  judgment  for  the  delivwy  of  personal  prop- 
erty, the  court  says:  "It  was  not  neoessary  to  the  sufficiency  of  the 
complaint  to  allege  the  issuance  and  return  of  the  execution  unsatisfied 
{Nickcrson  v.  Chatierton,  7  Cal.  573;  Tiasot  v.  Darling,  9  Cal.  2S5); 
or  that  notice  of  the  dismissal  of  the  appeal  hy  the  superior  court  was 
given  {Murdoch  v.  Brooks,  38  Cal.  604);  or  that  demand  was  made 
prior  to  the  commencement  of  the  action  {Cohun%  y.  Brooks,  78  CsL 
443,  21  Pac.  2;  Murdoch  v.  Broohs,  38  Cal.  604)." 

'  Rudershauer  v.  Pagels,  14  Ohio  C.  C.  327. 

119.  Sufficiency  of  allegations. 

The  execution  of  an  appeal  bond  bj  the  sureties  is  not  sufficiently 
alleged  by  a  oomplaint  averring  the  execution  of  the  bond  bj  the  prin- 
cipal defendant,  and  that  the  aippeal  was  perfected.^ 

In  an  action  upon  an  undertaking  on  appeal,  an  allegation  that  de- 
fendant in  the  action  in  which  it  was  given  appealed  from  the  judg- 
ment to  a  specified  court  is  sufficient  without  alleging  the  steps  taken.* 

An  averment  in  an  action  upon  an  appeal  bond,  that  the  appeal  was 
prosecuted  to  effect,  as  conditioned  in  the  bond,  is  a  mere  inference 
on  a  matter  of  law,  and  insufficient'  And  an  allegation  in  an  action 
on  an  appeal  bond  conditioned  to  prosecute  the  appeal  to  effect,  that 
the  suit  was  finally  terminated  by  order  of  the  appellate  oourt^  with- 
out stating  in  whose  favor  it  was  terminated,  is  bad  on  demurrer.* 

^Supreme  Council,  (7.  B.  L.  v.  BoyU,  15  Ind.  App.  342,  44  N.  E.  56. 

*The  "appeal"  is  the  ultimate  fact  to  be  alleged.  The  several  acts  per- 
formed in  taking  it  are  but  probative  facts,  and  their  allegation  in  the 
complaint  would  be  obnoxious  to  the  charge  of  alleging  evidence  in- 
stead of  facts.     Moffat  v.  Qreentoalt,  90  Cal.  368,  27  Pac.  296. 

A  complaint  in  an  action  on  an  appeal  bond,  alleging  that  an  appeal  has 
been  taken  from  the  judgment,  that  an  appeal  bond  was  given,  and  that 
the  judgment  was  aflirmed,  is  sufficient  without  spexsifically  alleging  in 
detail  that  the  principal  obligor  has  complied  with  all  the  legal  |Mtm- 
sions  in  perfecting  the  appeal,  since  the  sureties  are  estopped  to  ques- 
tion the  validity  of  the  bond  on  that  ground.  Pierce  v.  Bania,  9  Ind. 
App.  376,  31  N.  E.  812. 

•Daggitt  v.  Mensch,  141  HI.  395,  31  N.  E.  153  (Citing  1  Chitty,  PL  »th 
ed.  214;  Kilgore  v.  Ferguson,  77  111.  213;  People  v.  Croity,  93  III.  180; 
Hatch  V.  Peet,  23  Barb.  683). 

The  question  was  raised  in  Fulton  v.  Fletcher,  12  App.  D.  C.  1,  whether  an 
averment  that  the  appellants  did  not  prosecute  their  appeal  to  effect 
was  suiHcient.  The  court  determined  that  if  it  were  admitted  that 
there  was  a  defect  which  would  have  been  fatal  on  demurrer,  it  was 
one  that  would  be  clearly  cured  by  verdict.     The  court  refers  to  Oaf' 
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man  v.  Lennox,  15  Pet.  115,  10  L.  ed.  680,  holding  that  in  a  declaration 
on  a  bond  given  to  prosecute  with  eflFect  a  writ  of  replevin  a  breach 
assigned  "that  the  suit  was  not  prosecuted  with  effect"  is  sufficient. 
The  court  further  says:  "In  assigning  breaches  the  general  rule  is 
that  they  may  be  assigned  by  negativing  the  words  of  the  covenant 
{Karihaus  v.  Ouinga,  2  Gill.  &  J.  430).  The  same  doctrine  has  been 
announced  in  the  case  of  *goal-delivery*  bonds  {Smith  v.  Jansen,  8 
Johns.  Ill;  Hughes  v.  Smith,  5  Johns.  1U8),  and  also  in  actions  on 
bonds  for  injunction  {Burgesa  v.  Lloyd,  7  Md.  178;  Le  Strange  v.  State 
use  of  Roche,  58  Md.  28)." 

*Daggitt  v.  Mensch,  141  HI.  395,  31  N.  E.  153. 

b.  Attachmefit  bonds. 

120.  Sufficiency  of  averments. 

An  allegation  in  a  complaint  in  an  action  on  an  attachment  bond 
that  the  principals  made,  executed,  and  filed  the  bond,  a  copy  of 
which  is  set  forth,  showing  tlie  signature  of  the  sureties  attached,  is 
not  a  sufficient  all^ation  that  it  was  executed  by  the  sureties.^ 

^Seattle  Crocket y  Co.  v.  Haley,  6  Wash.  302,  33  Pac.  650. 

An  allegation  that  defendants  gave  an  attachment  bond,  with  sureties,  for 
the  protection  of  plaintiff,  as  required  by  law,  amounts  merely  to  a 
statement  that  they  procured  a  bond,  and  is  not  sufficient  as  an  allega- 
tion that  the  sureties  executed  it.  Church  y.  Campbell,  7  Wash.  547, 
35  Pac.  381    (nonsuit). 

8o,  a  plea  alleging  that  the  attachment  and  levy  thereunder  are  utterly 
void  because  the  attachment  had  been  issued  and  levy  made  without 
the  necessary  attachment  bond  having  been  first  given  is  demurrable 
where  the  attachment  plaintiff  had  given  a  bond  on  the  day  the  attach- 
ment was  issued,  as  the  plea,  if  designed  to  attack  the  attachment  bond 
actually  given,  is  bad  in  failing  to  point  out  any  defect  therein.  Eng- 
lish V.  Reed,  97  Ga.  477,  25  S.  E.  325. 

But  a  complaint  in  an  action  on  a  forthcoming  bond  in  attachment  suffi- 
ciently shows,  as  against  a  demurrer,  that  the  depreciation  of  the  prop- 
erty was  due  to  the  usage  and  neglect  of  defendants  in  attachment, 
where  it  alleges  that  the  property  when  it  was  delivered  to  them  was 
new  and  in  good  condition,  and  when  redelivered  about  a  year  after- 
wards, it  was  worn,  injured,  and  damaged  by  wear  and  tear,  usage,  and 
neglect.     Cresv^ell  v.  Woodside,  8  Colo.  App.  514,  46  Pac.  842. 

And  an  averment  in  a  complaint  in  an  action  on  a  redelivery  bond  in  attach- 
ment, conditioned  that  if  plaintiff  recovers  judgment,  in  default  of  re- 
delivery the  defendant  and  sureties  will,  on  demand,  pay  the  full  value 
of  the  property  released,  that  plaintiff  demanded  of  the  sureties  that 
they  pay  him  the  judgment,  and  fulfil  the  obligation  as  expressed  in  the 
undertaking,  is  sufficient  as  against  a  general  demurrer,  where  the 
judgment  recovered  is  less  than  the  value  of  the  property  as  fixed  in 
Abb.  Pl.  Vol.  I.--19. 
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the  bond  and  as  alleged  in  the  complaint.     MuUally  ▼.  Townsend,  119 
Cal.  47,  50  Pac.  1066. 

A  complaint  on  an  attachment  bond,  alleging  that  plaintiff  engaged  u 
attorney  to  repreaent  him  in  the  attachment  suit,  and  incurred  attor- 
ney's fees  in  a  certain  sum,  is  demurrable  for  failure  to  show  that  such 
fees  have  been  paid.     Elder  ▼.  Kuiner,  97  Cal.  490,  32  Pac  563. 

c.  Bail  bonds. 

121.  Sufficiency  of  averments. 

A  complaint  upon  a  bond  given  to  secure  the  appearance  of  the 
principal  to  answer  any  indictment  that  may  be  found  against  hiiu 
upon  a  certain  charge  must  show  that  the  bond  was  given  in  a  pend- 
ing legal  proceeding  against  tho  prisoner,  before  an  ofBoer  haviog  ju 
risdiction  and  qualified  to  hold  examinations  and  admit  to  bail,  and 
under  circumstances  where  it  was  proper  to  require  bail  to  be  given, 
or,  in  default  thereof,  to  commit  to  jail.* 

That  the  default  of  the  principal  obligor  in  a  recognizance  was  en- 
tered of  record  is  sufficiently  alleged  in  a  complaint  against  the  siuv- 
ties,  which,  after  reciting  that  tlie  principal  was  repeatedly  cal]e<l 
and  the  calling  of  the  sureties,  states  that  the  obligors  thereby  made 
default  in  the  conditions  of  their  recognizance,  which  was  then  anJ 
there  by  order  entered  of  record  declared  forfeited.^ 

An  averment  that  a  recognizance  was  filed  is  sufficient  in  Kevada. 
and  it  need  not  be  expressly  averred  that  it  became  a  record  of  the 
cause  or  suit' 

*  United  States  v.  Keiver,  56  Fed.  422  (Citing  People  ▼.  Koeher,  7  Hill  3ti: 

People  V.  Young,  7  Hill,  44;  Vose  v.  Deane,  7  Masa.  280;  Peoplc^^ 
Broum,  23  Wend.  49;  Andresa  v.  State,  3  Blackf.  108;  State  v.  LamoiV. 
63  Vt.  568;  The  Treasurer  v.  Merrill,  14  Vt  64;  Dickeneon  T.  State 
20  Neb.  72,  29  N.  W.  184). 

*  Biggins  v.  People,  2  Ck)lo,  App.  567,  31  Pac.  951. 

An  allegation  in  a  complaint  in  an  action  on  a  bail  bond,  that  the  principi) 
was  called  and  failed  to  appear,  is  equivalent  to  an  allegation  that  his 
default  for  not  appearing  was  entered  of  record,  and  is  sufficient  under 
Mont.  Crim.  Practice  Act,  §  258.  State  v.  Wrote,  19  Mont.  209,  47  Pac 
898. 

That  the  principal  "was  duly  called  at  the  proper  time  and  place,  and 
failed  to  appear  in  person,"  is  a  sufficient  allegation  to  authorize  a 
forfeiture  under  Mont  Crim-  Practice  Act,  §  236,  although  it  does  not 
allege  that  the  default  was  "without  excuse."    Ibid, 

'State  V.  Murphy,  23  Nev.  390,  48  Pac.  628. 
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d.  Executor's  bonds. 

122.  Sufficiency  on  demurrer. 

An  allegation  in  an  action  on  an  executor's  bond,  that  the  executor 
was  appointed,  letters  testamentary  were  directed  to  be  issued  to  him 
upon  his  executing  a  bond  according  to  law,  and  that  defendants  duly 
made  and  executed  the  bond  required  by  such  order,  sufficiently  al- 
leges the  requirement  of  the  statute  as  against  a  general  demurrer.^ 

^  Evans  y.  Gerken,  105  GaL  311,  38  Pac  725. 

a  Injunction  bonds. 

123.  What  need  be  alleged. 

A  relator  in  an  action  on  an  injunction  bond  in  the  nam«  of  the 
state  must  show  in  the  declaration  how  he  acquired  tide  to  a  judg- 
ment the  collection  of  which  was  restrained  by  the  injunction,  and 
which,  on  its  face,  does  not  appear  to  have  been  in  his  favor.* 

A  petition  in  an  action  upon  an  injunction  bond  must  show  a 
final  determination  of  the  entire  proceeding  wherein  the  injunction 
order  is  granted.* 

An  averment  that  a  judgment  has  been  in  all  things  affirmed,  and 
that  a  claim  on  an  injunotion  bond  is  due,  is  not  insufficient  because 
it  fails  to  state  that  the  time  allowed  for  a  petition  for  rehearing  has 
expired.* 

A  declaration  on  an  injunction  bond  must  allege  that  the  plaintiff 
in  the  injunction,  by  reason  of  its  dissolution,  has  incurred  and  be- 
come liable  to  pay  some  amount  of  damages  to  plaintiff  in  the  action 
on  the  bond.* 

» State  use  of  Eaymond  v.  Hall,  40  W.  Va.  455,  21  S.  E.  760. 

PlaintiiT  in  an  action  on  an  injunction  bond  to  the  use  of  a  third  person 
at  whose  instance  the  injunction  was  dissolved,  but  who  was  not  a 
party  to  £he  injunction  action,  must,  where  the  bond  is  conditioned  for 
the  payment  to  "defendant"  of  all  damages  and  costs  awarded  against 
complainant  if  the  injunction  shall  be  modified  or  dissolved,  state  the 
facts  from  which  the  court  can  see  how  the  usee  was  interested  in  the 
suit,  whether  he  sustained  any  damages,  and  what  entitled  him  to  pro- 
cure the  dissolution  of  the  injunction,  where  no  damages  are  alleged  to 
have  been  occasioned  to  the  plaintiff  in  the  action  on  the  bond.  Sher- 
man V.  Logan  County,  9  Colo.  App.  154,  47  Fac.  973. 

"  Reddick  v.  Wehh,  6  Okla.  392,  50  Pac.  363. 

A  complaint  upon  a  bond  given  to  obtain  a  temporary  injunction  to  re- 
strain a  sale  under  execution  sufficiently  shows,  as  against  a  demurrer, 
the  final  disposition  of  the  cause  in  which  the  injunction  was  granted, 
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bj  alleging  that  the  judgment  dissolving  the  injunction  remains  in  foil 
force  and  effect  and  has  been  in  all  things  affirmed  on  appeal  to  the 
court  of  last  resort,  and  that  the  claim  on  the  bond  is  due  at  the  com- 
mencement of  the  action.  Midland  R,  Co.  v.  Stevensoiiy  6  Ind.  App.  207, 
33  N.  £.  254,  2oU. 

But  a  petition  in  an  action  on  an  injunction  bond  which  alleges  that  the 
injunction  has  been  modified  and  in  part  dissolved,  and  that  it  waa 
decided  that  it  ought  not  to  liave  been  granted  in  the  respect  in  which 
it  is  so  modiHed  and  dissolved,  is  insufficient  for  failure  to  show  that 
the  injunction  suit  has  terminated.    Welch  v.  Benham,  6  Ohio  N.  P.  33. 

*  Bliodes-Burford  Fumilure  Co,  v.  Mattox,  13  Ind.  App.  221,  40  N.  E.  545. 

*  State  use  of  Raymond  v.  Hall,  40  W.  Va.  455,  21  S.  E.  760. 

A  statement  in  a  suit  upon  an  injunction  bond  seeking  to  recover  as  dam- 
ages costs  of  the  execution  and  of  the  suit  in  equity  must  show  that 
such  costs  were  taxed  to  or  paid  by  the  plaintiff.  Ralph  y.  Itaddeo, 
15  Lane.  L.  Rev.  145  (rule  for  judgment). 

A  statement  in  a  suit  upon  an  injunction  bond  sufficiently  specifies  the 
damages  sustained  and  the  injury  resulting  to  the  business  of  plaintiff, 
by  allegations  that  during  the  time  the  building  was  enjoined  and  the 
workmen  were  scattered,  a  severe  storm  came  on  and  delayed  the  build- 
ing and  it  had  to  be  finished  in  freezing  weather;  that  the  walls  were 
soaked,  the  mortar  froze  in  the  joints,  and  the  brick  work  had  to  be 
repointed;  and  that  the  walls  were  left  damp  and  unwholesome;  and 
that  the  actual  loss  of  plaintiff  in  the  damage  to  the  building  and  delav 
in  its  construction  was  at  least  a  certain  sum,  and  the  total  loss,  in- 
cluding the  injury  to  his  business  in  failing  to  have  the  building  ready 
for  his  occupancy,  was  a  certain  other  sum.  Uazzard  v.  Preston^  12 
Pa.  Co.  Ct.  372  (rule  for  more  specific  statement). 

f.  Liquor  dealer's  bonds. 

124.  What  need  be  alleged. 

A  petition  in  an  action  to  recover  a  statutory  penalty  on  the  bond 
of  a  retail  liquor  dealer  need  not  give  the  condition  of  the  bond  in 
liaec  verba,  nor  any  condition  except  that  upon  which  recovery  is 

sought^ 

A  complaint  on  a  liquor  dealer's  bond  for  death  as  the  result  of 
intoxication  must  show  that  the  intoxication  alleged  was  the  proxi- 
mate cause  of  death.^ 

Failure  of  a  declaration  upon  a  liquor  bond  to  allege  approval  of 
the  bond,  and  that  the  cause  of  action  on  which  the  judgment  sought 
to  be  collected  arose  during  the  lifetime  of  the  bond,  should  be  ob- 
jected to  by  demurrer.^ 

» Drake  v.  State  (Tex.  Civ.  App.)  23  S.  W.  398. 

*  Wall  V.  State  ex  rel.  Kendall,  10  Ind.  App.  630,  38  N.  E.  190,  holding 
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aTenncnts  sufficient  which  set  forth  the  sale  of  beer  to  the  deceased, 
and  that  by  reason  of  drinking  such  beer  he  became  drunk  and  incapa- 
ble of  driving  a  team,  to  the  knowledge  of  defendant,  who  allowed  him, 
at  night,  to  attempt  to  drive  home;  and  that  by  reason  of  his  intoxica- 
tion he  drove  violently  into  a  rut  and  was  thrown  from  his  wagon  and 
killed  (Citing  Beem  v.  Chestnut,  120  Ind.  390,  22  N.  E.  303;  Mulcahey 
V.  GivenSy  115  Ind.  286,  17  N.  E.  598;  Dunlap  v.  Wagner,  85  Ind.  529). 

A  complaint  in  an  action  on  a  liquor  dealer's  bond  for  causing  the  death 
of  plaintiff's  husband,  which  alleges  unlawful  sale  to  the  husband  and 
other  specified  persons,  and  that  by  reason  of  the  intoxicated  condition 
of  such  persons,  including  the  husband,  in  defendant's  saloon,  the  hus- 
band was  thrown  and  fell  upon  the  floor,  whereby  he  was  mortally 
wounded,  suillciently  shows  that  his  death  was  caused  by  liquor  sold  by 
defendant.  Smiser  v.  State  ex  rel.  King,  17  Ind.  App.  519,  47  N.  £. 
229  (so  held  on  error). 

*The  question  cannot  be  raised  for  the  first  time  on  appeal.  Ouillickaon 
V.  ajorud,  89  Mich.  8,  50  N.  W.  751  (Citing  Jennison  v.  Eaire,  29 
Mich.  210;  Wright  v    Treat,  83  Mich.  113,  47  N.  W.  243). 

g.   Municipal  bonds. 

125.  Sufficiency  of  alleg:atic  s. 

A  declaration  in  an  action  on  town  bonds,  alleging  that  they  were 

iawfuUy  made,  executed,  sold,  and  delivered,"  with  an  exhibit  of 

the  bond  itself,  sufficiently  alleges  the  lawful  execution  of  the  bond 

H'ithout  an  allegation  of  compliance  with  particular  constitutional  or 

statutory  provisions*^ 

A  complaint  upon  negotiable  county  bonds  need  not  allege  the  de- 
tails of  the  making  of  the  contract  under  which  they  were  issued,  nor 
of  its  fulfilment.^  !Nor  need  it  allege  the  fact  that  there  has  been  no 
overissue.^ 

A  petition  in  an  action  to  enjoin  the  issuance  of  bonds  to  take  the 
place  of  bonds  originally  issued  and  alleged  to  be  void  should  show 
by  positive  averment,  and  not  merely  by  inference,  failure  to  comply 
with  the  requisites  for  tlie  issuance  of  such  bonds,  by  reason  of  which 
plaintiff  asserts  their  invalidity,* 

*  Broun  Bros.  v.  Point  Pleasant,  36  W.  Va.  290,  15  S.  E.  209. 

A  petition  in  an  action  upon  municipal  bonds  given  in  aid  of  a  railroad 
need  not  aver  the  preliminary  facts  requisite  to  the  exercise  of  the 
power  granted  by  the  legislature  to  subscribe  for  the  stock  and  issue 
the  bonds,  but  any  'rregularity  in  the  preliminary  steps  must  be 
pleaded  and  shown  by  defendant.  Breclcinridge  County  v.  McCracken, 
9  C.  C.  A.  4,2,  22  U.  S.  App.  115,  61  Fed.  191. 

But  a  complaint  for  a  mandamus  to  compel  the  issue  of  bonds  of  a  munici- 
pal corporation,  alleging  that  a  majority  of  the  votes  cast  were  in 
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favor  thereof,  is  not  sulficient  to  show  a  compliance  with  a  constitu- 
tional provision  requiring  a  vote  of  the  majority  of  the  qualified  voters 
of  the  corporation.  Lynchburg  d  D,  R.  Co,  y.  Person  County,  109 
N.  C.  159,  13  S.  K  783  (complaint  dismissed). 

The  declaration  in  an  action  upon  the  corporate  bonds  of  a  municipality, 
issued  by  special  agents  having  special  powers,  must  aver  facts  show- 
ing the  authority  of  such  agents;  but,  if  the  bonds  are  issued  by  the 
corporation  itself,  or  its  general  agents,  no  auch  averments  are  neces- 
sary. Hidgcfield  Ttrp.  Bd.  of  Edu.  ▼.  CUffside  Park  Bd.  of  Edu.  63 
N.  J.  L.  371,  43  Atl.  722. 

An  allegation  in  a  bill  to  restrain  the  isauanoe  of  county  bcmds,  that  they 
were  not  sold  to  the  bluest  bidder,  is  insufficient  under  a  statute 
requiring  them  to  be  sold  at  the  highest  price  that  can  be  obtained 
therefor,  not  less  than  their  face  value.  Williama  v.  Butler  County 
Bd,  of  Revenue,  123  Ala.  432,  20  8o.  346. 

•  Catron  v.  LaFayelie  County,  106  Mo.  659,  17  S.  W.  677. 

Nor  need  the  petition  in  an  action  upon  bonds  issued  in  aid  of  a  railroad 
contain  any  averment  as  to  a  provision  constituting  part  of  the  con- 
tract between  the  company  and  the  districts  subscribing,  that  such  dis- 
trict shall  have  the  right  to  pay  off  the  bonds  after  a  certain  time  from 
the  date.  Breckinridge  County  v.  McCracken,  9  C.  C.  A.  442,  22  U.  S. 
App.  115,  61  Fed.  191. 

•  Catron  v.  LaFayette  County,  106  Mo.  659,  17  S.  W.  577. 

But  an  allegation  in  a  complaint  upon  county  bonds  that  they  were  duly 
issued  sufficiently  negatives  an  overissue,  were  it  necessary  so  to  do. 
Ibid. 

*Buie  y.  Cunningham  (Tex.  Civ.  App.)  29  6.  W.  801. 

The  failure  of  a  complaint  in  an  action  to  restrain  the  collector  of  an  irri- 
gation district  from  selling  lands  for  the  satisfaction  of  a  delinquent 
assessment  for  interest  on  outstanding  bonds,  on  the  gpround  that  the 
assessment  is  excessive  in  that  all  or  a  portion  of  the  bonds  are  invaiii, 
to  show  definitely  that  there  are  no  valid  bonds  outstanding,  or  what 
bonds  are  invalid,  does  not  render  it  insufficient  where  it  does  disclose 
the  invalidity  of  a  sufficient  number  of  bonds  to  make  the  assessment 
clearly  excessive,  and  the  failure  is  due  to  the  noncompliance  by  tk 
board  of  directors  with  the  requirements  of  the  statute  as  to  keeping 
records  of  the  bonds  sold.    Hughson  v.  Crane^  115  CaL  404,  47  Pac.  120. 

h.  Official  bonds. 

126.  Sheriff's  bond. 

The  petition  in  an  action  upon  a  sherifF's  official  bond  should  show 
that  the  bond  was  filed  and  approved,  or  disclose  facts  estopping  the 
sureties  from  asserting  its  nonapprovaL^ 

In  an  action  by  a  county  upon  a  sheriff's  bond  for  failure  to  pay 
over  money  collected  for  taxes,  the  petition  is  demurrable  where  it 
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fafls  to  show  a  settlement  of  tlie  sheriflF's  accounts  as  provided  by 
statute,  or  the  sheriffs  failure  or  refusal  to  make  such  settlement* 

A  complaint  on  a  sheriff's  bond  need  not  state  the  various  items  of 
defalcation  separately.* 

^Fire  A9So.  of  Philadelphia  ▼.  Ruby,  68  Neb.  730,  79  N.  W.  723  (so  held 
on  error). 

*  Com.  60  reL  Bowrhon  County  y.  McClure,  20  Ky.  L.  Rep.  15G8,  49  S.  W. 
789. 

•BtaU  ▼.  McDonald  (Idaho)  40  Fac.  312. 

127.  Treasurer's  or  collector's  bond. 

A  petition  in  an  action  on  a  treasurer's  bond  need  not  allege  his 
authority  to  perform  duties  imposed  upon  him  by  statute;^  nor, 
where  the  law  requires  him  to  turn  over  funds  to  the  state,  need  their 
payment  to  the  county  be  negatived.^  But  in  a  suit  on  tlie  bond  of 
a  delinquent  treasurer,  the  bill  is  bad  on  demurrer  for  want  of  an 
averment  that  the  notice  required  by  statute  had  been  given  to  the 
treasurer.' 

That  other  bonds  were  or  were  not  given  under  a  statute  requiring 
county  officers  to  give  bonds  in  penal  sums  of  one  and  one  fourth 
times  the  amount  of  revenues  coming  into  their  hands  is  not  a  ground 
of  demurrer.* 

An  averment  in  a  declaration  on  the  bond  of  a  collector,  that  he 
was  lawfully  appointed  and  entered  upon  the  duties  of  his  office,  is 
sufficient'* 

A  petition  in  an  action  on  the  bond  of  the  treasurer  of  a  society, 
which  allies  that  he  had  a  specified  sum  on  hand  when  he  gave  the 
bond,  and  afterwards  received,  as  treasurer,  a  designated  amount, 
and  had  only  accounted  for  a  certain  part^  is  sufficient  without  alleg- 
ing from  what  source  the  money  came.® 

'Not  is  a  complaint  in  an  action  to  compel  the  treasurer  of  an  as- 
sociation and  his  sureties  to  make  good  a  fund  of  the  association 
demurrable  for  failure  to  allege  a  breach  of  his  bond  prior  to  the 
acceptance  of  his  resignation,  where  such  acceptance,  the  election  of 
a  successor,  and  demands  made  upon  the  former  treasurer  and  his 
sureties  are  alleged.'^ 

Delivery  of  cheeks  on  an  insolvent  bank  does  not  show  such  pay- 
ment to  the  treasurer  as  will  establish  his  liability  or  that  of  his  sure- 
ties for  the  loss  of  the  funds.® 

A  complaint  in  an  action  against  a  treasurer,  alleging  the  execu- 
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tion  by  him  of  an  official  bond,  setting  out  the  conditions  thereof  and 
the  facts  constituting  a  breach,  states  a  cause  of  action  on  the  bond.^ 

*  Hickory  County  v.  Fugate,  143  Mo.  71,  44  S.  W.  789. 

*  State  ex  reL  Seihert  v.  8eibert,  148  Mo.  408,  50  S.  W.  100. 

■  Adani8  v.  Arnold,  76  Miss.  G55,  24  So.  868. 

*  Siceetu^ater  County  v.  Young,  S  Wyo.  684,  29  Pac.  1002. 

*  People  ex  reL  Mt.  Yemon  ▼.  Pace,  67  111.  App.  674  (his  commission  need 

not  be  set  out). 
•Kohlherg  v.  Fett  (Tex.  Civ.  App.)  29  S.  W.  944. 
^  Stemmermann  v.  Lilienthal,  54  S.  C.  440,  32  S.  E.  535. 

*  Bingham  County  v.  Woodin  (Idaho)  55  Pac.  662. 

*  Cody  V.  Bailey,  95  Wis.  370,  70  N.  W.  285. 

So,  a  notice  to  the. principal  and  sureties  on  the  official  bond  of  a  comitj 
treasurer  that,  on  a  specified  day,  a  designated  court  will  be  asked  to 
render  judgment  againsit  them  for  a  specified  sum  due  the  common- 
wealth for  taxes,  with  interest,  sufficiently  states  the  grounds  of  the 
commonwealth's  complaint.     Blanton  v.  Com,  91  Va.  1,  20  S.  £.  S84. 

128.  Corporate  officers. 

In  an  action  upon  the  official  bond  of  a  defaulting  bank  teller,  a 
declaration  which  sets  forth  the  bond  of  the  defendant,  avers  iti 
breach,  the  loss  sustained,  tlie  plaintiff's  right  of  payment,  and  al- 
leges nunpayment,  sufficiently  apprises  the  defendant  of  the  grounds 
of  tlie  plaintiff's  claim,  and  is  not  demurrabla^ 

An  allegation  that  an  attorney  of  a  corporation  by  virtue  of  his 
office  was  given  a  check  payable  to  his  order,  to  be  used  for  a  specific 
purpose,  and  that  he  converted  the  same,  states  a  cause  of  action  on  a 
bond  to  secure  the  proper  application  of  money  which  should  come 
into  his  hands  as  such  attorney.* 

*  Guarantee  Co.  v.  First  yat.  Bank,  95  Va.  480,  28  S.  E.  909. 

■  Germania  Bpar  d  Bau  Verein  v.  Flynn,  92  Wis.  201,  66  N.  W.  109. 

i.  Bonds  in  actions. 

129.  Beplevin  bonds. 

A  complaint  in  an  action  on  a  replevin  bond  should  all^e  that  the 
undertaking  was  delivered,^  and  should  state  the  value  of  the  goods 
and  the  damage  claimed.^  A  description  of  the  property  in  general 
terms  is  sufficient^ 

It  should  be  allied  in  an  action  against  tlie  sureties  on  an  under- 
taking given  for  the  return  of  replevied  property  that  the  property 
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was  delivered  to  the  defendant  in  the  replevin  suit  upon  taking  the 
statutory  proceedings  tlierein.* 

•  Parrott  v.  Scott,  6  Mont.  340,  12  Pac.  763. 

'  Loicry  ▼.  National  Safe  d  Lock  Co.  31  Pittsb.  L.  J.  N.  8.  240. 

' Keenan  t.  Washington  JAquor  Co,  (Idaho)  69  Pac.  112. 

'  Barton  v.  Donnelly,  6  Misc.  473,  27  N.  Y.  Supp.  525. 

130.  Supersedeas  bond. 

A  cause  of  action  is  .stated  on  a  supersedeas  bond  when  the  petition 
recites  the  pendency  of  the  action,  the  rendition  of  judgment,  the 
giving  of  the  bond  copied  in  the  petition  and  its  approval,  the  affirm- 
ance of  the  judgment,  the  issuance  of  a  mandate  and  its  entry  on  the 
records  of  the  court,  followed  by  an  averment  of  the  amount  due  upon 
the  judgment^ 

'  Cortelyou  ▼.  McCarthy,  63  Neb.  479,  73  N.  W.  921. 

But  in  an  action  upon  a  supersedeas  bond,  it  is  umiecessary  to  aver  the 
issuance  and  return  nulla  bona  of  an  execution  after  the  affinnanoe  of 
the  judgment.  Ibid.  (Citing  Flannagan  v.  Cleveland,  44  Neb.  58,  62 
N.  W.  297;  Johnson  v.  Reed,  47  Neb.  322,  66  N.  W.  405). 

BoUNDAKIKS. 
See  also  Fences,  SS  292-294,  infra, 

131.  Sufficiency  of  averment. 

A  complaint  is  not  good  as  one  to  establish  boundaries,  when  it 
fails  to  aver  that  defendant  was  ever  requested  to  establish  the  lines.* 

^  Morgan  v.  Lake  Shore  <£  i/.  S,  R,  Co,  130  Ind.  101,  28  N.  E.  548. 

Bbibeby. 

132.  Sufficiency  of  averments. 

A  complaint  contesting  an  election  under  a  constitutional  provision 
declaring  a  person  convicted  of  having  given  or  offered  a  bribe  to  pro- 
cure his  election  disqualified  from  holding  office  must  allege  that  the 
contestee  has  been  convicted  of  the  crime  of  bribery.* 

An  all^ation  that  a  large  number  of  voters  was  bribed  does  not 
show  that  any  number  sufficient  to  affect  the  result  was  bribed ;  nor 
is  an  averment  "that  the  majority  of  those  voting  in  favor  were  not 
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unbribed,"  equivalent  to  an  allegation  that  a  majority  of  those  voting 
in  favor  were  bribed.^ 

*  Egan  v.  Jones,  21  Nev.  433,  32  Pac.  929. 

*  Woolley  V.  LouiwilU  Southern  R.  Co.  93  Ky.  223,  19  S.  W.  695. 

Bridges. 

133.  Sufficiency  of  averments. 

An  allegation  that  the  injury  complained  of  was  received  upon  a 
highway  by  reason  of  its  want  of  repair  sufficiently  states  a  cause  of 
action  for  an  injury  received  upon  a  bridge,  where,  by  statute,  the 
word  ^Tiighway"  includes  bridges  thereon.* 

Wliere  a  county  is  required  by  statute  to  build  and  repair  bridges 
crossing  watercourses  within  its  limits  a  complaint  in  an  acticm  for 
injuries  due  to  a  defective  bridge  sufficiently  shows  that  the  bridge 
is  one  which  the  county  is  bound  to  maintain,  where  it  shows  that 
it  was  over  a  stream.'^ 

A  complaint  by  one  county  against  another  to  recover  its  proportion 
of  the  expense  of  constructing  a  bridge  upon  the  boundary  line  must 
aver  compliance  \^'ith  the  statutory  provisions  respecting  bridges  over 
boxmdary  streams.' 

»  Cook  v.  Barton,  63  Vt.  566,  22  Atl.  663. 

*  Jackson  County  v.  yichoU,  139  Ind.  611,  38  N.  E.  526. 

A  com  plaint  against  a  county  board  for  personal  injuries  sustained  by 
being  precipitated  down  an  embarkment  at  the  approach  to  a  bridgi' 
having  no  railing  or  barriers  sufficiently  shove's  that  the  bridge  and  it* 
approaches  is  one  which  the  county  was  required  to  keep  in  repair, 
where  it  alleges  that  such  bridge  was  constructed  over  a  natural  water^ 
course  consisting  of  a  running  ntream  known  as  a  certain-named  river, 
on  the  line  of  a  public  highway  within  the  county.  Shelby  County  v. 
Caatetter,  7  Ind.  App.  309,  33  N.  E.  986,  Rehearing  Denied  in  7  Ind. 
App.  318,  34  N.  E.  687. 

But  a  complaint  against  a  county  board  for  an  injury  resulting  from  the 
defective  condition  of  a  bridge,  designating  the  structure  as  a  certain 
culvert  bridge  upon  a  public  highway,  without  stating  its  dimensions 
or  the  manner  of  its  construction,  is  insufficient  in  failing  to  show  that 
the  bridge  was  one  which  the  board  was  bound  to  keep  in  repair,  and 
is  not  helped  by  an  averment  that  the  board  in  its  corporate  capacity 
had  supervision  over  and  control  of  the  structure.  Clark  County  v. 
Brod,  3  Ind.  App.  585,  29  N.  E,  430. 

And  a  complaint  for  damages  for  loss  sustained  by  reason  of  an  allege<l 
defective  county  bridge  is  insufficient  in  not  showing  that  it  was  in 
fact  a  county  bridge  which  the  county  was  bound  to  maintain,  where 
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it  only  alleges  that  it  was  a  bridge  over  a  ditch  which  made  a  deep 
break  in  a  highway,  and  was  a  natural  outlet  for  surface  water  and 
waters  flowing  from  under  a  railway  near  by,  being  dry  during  por- 
tions of  the  year  only,  without  showing  how  frequently  or  to  what 
extent  the  water  flowed  through  it.  Reinhart  v.  Martin  County,  9 
Ind.  App.  672,  37  N.  E.  38. 

*  Jackson  County  v.  Washington  County,  146  Ind.  138,  45  N.  £.  60. 


Brokebs. 

134.  Sufficiency  of  allegations. 

In  an  action  by  a  broker  to  recover  commissions  an  avermefnt  that 
he  found  a  purchaser  is  sufficient  where  the  agreement  alleged  is  that 
he  was  to  secure  a  purchaser  generally.  Xor  is  it  necessary  to  describe 
the  land  for  services  in  the  sale  of  which  recovery  is  sought,  where  a 
special  contract  to  sell  land  for  a  specified  sum  is  averred,  and  that 
the  plaintiff  found  a  purchaser  to  whom  the  defendant  sold  the  land.^ 

A  declaration  by  a  real-estate  broker  for  commissions  must  aver 
that  the  purchaser  obtained  was  able,  ready,  and  willing  to  pay  the 
purchase  prioa^ 

'  Mullen  V.  Bower,  22  Ind.  App.  294,  53  N.  E.  700. 

A  complaint  based  upon  a  verbal  contract  whereby  defendant  agreed  to 
pay  plaintiff  a  certain  sum  whenever  he  found  a  purchaser  to  whom 
the  defendant  should  sell  his  land,  in  pursuance  of  which  plaintiff 
found  a  purchaser  with  whom  the  sale  was  consununated,  upon  the  com- 
pletion of  which  defendant  agreed  to  pay  the  amount,  but  failed  to  do  so^ 
sufficiently  states  a  cause  of  action.  Bertha  v.  Sparks,  19  Ind.  Appw 
431,  49  N.  £.  831   (so  held  on  error). 

*Beardon  v.  Washhum,  69  111.  App.  161  (Citing  Pratt  v.  Hotchkiss,  10 
lU.  App.  603). 

By-Laws. 

135.  lEnst  be  pleaded. 

A  by-law  of  a  corporation,  whether  municipal  or  otherwise,  can- 
not be  noticed  by  the  court  without  pleading,  but  must  be  alleged, 
whether  sought  to  be  enforced  by  action  or  set  up  as  a  protection.^ 

*  In  Barker  v.  New  York,  17  Wend.  201,  on  demurrer  to  a  plea,  it  was  held 
that  the  rule  was  the  same,  although  the  statute  provided  that  the  by- 
law might  be  read  in  evidence  from  the  oUtcial  publication. 
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Cabbiers. 

130.  Common  carrier.  138.  Transportation  of  property. 

137.  Passengers, — injury  or  damage  to. 

See  also  Negligence,  §§  394-398,  infra, 

136.  Common  carrier. 

The  fact  that  a  railroad  company  given  the  power  of  eminent  do- 
main by  ita  charter  is  a  common  carrier  need  not  be  specially  all^d; 
nor  need  such  fact  be  averred  concerning  a  lessee  of  its  road.^ 

A  complaint  which  alleges  that  a  railroad  company  contracted  to 
**ship,  transport,  and  carry"  goods  to  a  certain  place,  and  that  it  en- 
tirely failed  to  perform  the  contract,  is  sufficient  without  alleging  thai 
it  is  a  "common  carrier,"  since  the  action  is  based  on  a  special  con- 
tract which  any  person,  natural  or  artificial,  may  make.* 

A  complaint  against  a  railroad  company  for  injury  to  a  passenger 
need  not  allege  that  the  defendant  is  a  common  carrier,  since  all  rail- 
road corporations  oi)erating  passenger  trains  are  subject  to  the  lia- 
bilities and  duties  imposed  by  law  upon  common  carriers.* 

^  Caldicell  v.  Richmond  d  D.  R.  Co.  89  Ga.  550,  15  S.  £.  678  (so  hdd  on 
error). 

*  Dunbar  v.  Port  Royal  d  A.  R,  Co,  36  S.  C.  110,  15  S.  E.  357. 

•Atlantic  d  P.  R.  Co.  v.  Latrd,  7  C.  C.  A.  489,  15  U.  S.  App.  248,  58  Fed. 
760  (so  held  on  error). 

But  a  complaint  alleging  that  plaintiff  was  on  defendant's  horse  car,  ready 
to  pay  his  fare,  when  he  wa«  puslicd  olT  by  the  driver,  fails  to  state  a 
cause  of  action  in  the  absence  of  an  allegation  that  defendant  was  a 
common  carrier.  Barger  v.  yorih  Chicago  Street  R,  Co.  54  111.  App. 
284  (so  held  on  error). 

137.  Passengers, — ^injnry  or  damage  to. 

A  petition  in  an  action  for  damages  for  refusing  to  receive  and 
transport  plaintiff  as  a  passenger  mufct  allege  that  he  was  ready  and 
willing  to  pay  the  legal  fare.* 

Averments  that  defendant  was  a  common  carrier  and  that  plaintiff 
on  a  certain  day  took  passage  and  was  admitted  aa  a  passenger  on 
one  of  its  cars  are  not  insufficient  as  alleging  merely  a  conclusion 
that  he  was  a  passenger.^ 

Allegations  that  a  carrier's  servants  negligently  caused  a  passenger 
to  enter  a  train  for  which  she  had  a  ticket  given  her  by  mistake  do 
not  constitute  a  cause  of  action  without  an  averment  of  their  knowl- 
edge that  she  did  not  desire  to  take  passage  on  the  train  indicated  by 
the  ticket  she  held.^ 

A  petition  averring  that  the  plaintiff's  destination  was  not  called, 
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and  that,  as  the  train  passed  the  station,  he  asked  the  conductor  to 
stop  it,  who  refused  his  request,  but  told  him  to  get  off,  which  he  at- 
tempted while  the  train  was  moving  slowly,  and  was  injured,  is  not 
subject  to  a  general  demniTer.* 

An  averment  that  a  train  stopped  at  a  place  where  the  company 
was  accustomed  to  take  on  and  let  off  its  passengers  sufficiently  desig- 
nates the  place  as  a  station  at  which  passengers  have  the  right  to 
alight,  although  there  is  no  averment  that  the  train  was  stopped  for 
the  purpose  of  letting  off  passengers,  or  that  the  passengers  were  noti- 
fied to  alisrht  there.*^ 

One  induced  by  the  statements  of  an  employee  of  a  carrier  to  so  act 
as  to  meet  with  injury  must  allege  facts  showing  that  the  statements 
were  authorized  by  the  companj'  or  made  by  the  servant  within  the 
scope  of  his  employment ;  and  a  general  averment  that  they  were  made 
while  the  employee  was  acting  Avithin  the  line  of  his  duty  is  insuffi- 
cient.* The  employee's  identity  need  not  be  averred,  but  it  is  suffi- 
cient to  show  that  the  injury  was  due  to  the  acts  of  one  authorized 
to  represent  the  carrier  in  the  matter  of  management  and  control.^ 

A  petition  against  a  railroad  company  for  failure  to  rescue  a  pas- 
senger who  fell  or  was  thrown  from  a  train  is  not  sufficient  when  it 
does  not  allege  that  the  train  could  have  been  stopped  to  rescue  him 
without  risk  of  collision  with  other  trains,  or  that  there  were  any 
moans  by  which  the  trainmen  could  have  procured  others  to  have  res- 
cued him.® 

A  declaration  in  an  action  by  a  passenger  for  damages  sustained 
from  quarantine  regulations,  which  alleges  tliat  the  company's  agent 
informed  him  he  could  go  through  on  die  ticket  without  hindrance 
from  quarantine  regulations,  that  he  relied  on  such  statements,  that 
the  agent  knew  that  quarantine  regulations  were  then  in  force,  and 
that  he  never  signed  or  assented  to  the  stipulations  in  his  ticket,  and 
did  not  know  of  their  existence,  is  not  demurrable.® 

»flf<.  Louis  8.  W.  R.  Co.  v.  Thomas  (Tex.  Civ.  App.)  27  S.  W.  419  (so  held 
on  error;  Citing  Tarhell  v.  Central  P.  R.  Co,  34  Cal.  616;  Day  v.  Oiten, 
5  Mich.  520,  72  Am.  Dec.  62). 

A  complaint  for  the  wrongful  ejection  of  a  passenger  from  a  railroad  tmin 
is  insufficient  where  it  fails  to  allege  that  plaintiff  surrendered  or 
offered  to  surrender  his  ticket  to  the  conductor,  or  that  he  tendered  tlie 
usual  fare,  although  it  alleges  the  purchase  of  a  ticket.  WkHc  v. 
EvansvUle  d  T.  E,  R,  Co.  133  Ind.  4S0,  33  N.  E.  273. 

Arermentfl  that  a  conductor  negligently  and  carelessly  mistreated  a  pas- 
senger in  carrying  her  beyond  her  destination,  and  in  stoppinsr  at  a 
distance  from  the  depot  and  roughly  ordering  and  forcing  her  to  get 
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off,  are  not  sufficient  to  constitute  a  cause  of  action  where  it  is  not 
alleged  that  she  bad  conformed  to  the  rules  of  the  company,  and  had 
paid  her  fare  or  offered  to  do  so.  Scott  ▼.  Cleveland,  C.  C,  6  St.  L  R. 
Co,  144  Ind.  125,  32  L.  R.  A.  154,  43  N.  E.  133. 

'  Ohio  d  M.  R.  Co,  ▼.  Craucher,  132  Ind.  275,  31  N.  E.  941  (motion  to 
make  more  definite). 

*  Scott  y.  Cleveland,  C.  C.  d  St.  L.  R.  Co.  144  Ind.  126,  32  L.  E.  A.  154, 

43  N.  E.  133. 

*  Central  Tewae  d  N.  W.  R,  Co.  ▼.  Hoard  (Tex.  Cir.  App.)  49  S.  W.  142. 

So,  an  averment  in  an  action  against  a  railroad  company  for  perfonal 
injury,  thai  the  train  started  "before  the  plaintiff  bad  reasonable  time 
to  safely  alight,"  sufficiently  alleges  that  the  train  was  not  stopped  tor 
a  sufficient  length  of  time  to  enable  her,  using  due  diligence,  to  safely 
alight  McCaalin  t.  Lake  Shore  d  U.  S.  R.  Co.  93  Micb.  553,  53  N.  W. 
724  (so  held  on  error). 

•  Falk  V.  Sew  York,  8,  d  W.  R.  Co.  56  N.  J.  L.  380,  29  AU.  157. 

But  in  an  action  against  a  railroad  company  to  recover  damages  for  refus- 
ing to  receive  the  plaintiff's  ticket  to  a  designated  plaoe,  a  failoie  to 
allege  in  the  complaint  that  tbe  train  plaintiff  took  was  scheduled  to 
stop  at  that  place  renders  it  bad,  and  is  not  remedied  by  an  allegation 
that  there  was  a  regular  station  and  the  crossing  of  two  other  roads 
there,  and  that  tbe  company  was  compelled  by  law  to  stop  all  its  trains 
there,  and  did  stop  this  train  and  allow  tbe  plaintiff  and  others  to 
alight.  Pittsburgh,  C.  0.  d  St.  L.  R.  Co.  v.  Lightcap,  7  Ind.  App.  249, 
84  N.  E.  243. 

And  a  complaint  in  an  action  against  a  railroad  company  for  refusing  to 
let  off  at  a  flag  station  a  passenger  whose  ticket  called  for  the  station 
beyond  must  show  that  sucb  ticket  entitled  plaintiff  to  require  the  con- 
ductor to  stop  his  train  at  such  flag  station.  Matthewe  v.  CharUtton 
d  8.  R.  Co.  38  S.  G.  429,  17  S.  E.  225  (dismissal  of  complaint). 

A  complaint  against  a  railroad  company  for  breacb  of  a  contract  as 
common  carrier  in  failing  to  let  plaintiff  off  at  a  flag  station,  alleging 
purchase  of  a  ticket  from  another  company,  must  show  that  the  tvo 
companies  were  joint  contractors,  or  that  tbe  company  from  which  the 
ticket  was  purchased  was  authorized  to  bind  defendant  by  issuing  the 
ticket  for  transportation  over  its  line.  Tbe  mere  allegation  that  plain- 
tiff bought  a  through  ticket  to  a  station  on  defendant's  line  is  insuffi- 
cient. Matthewa  ▼.  Charleston  d  S,  R.  Co.  38  S.  C.  429,  17  S.  E.  225 
(dismissal  of  complaint). 

•McPeak  v.  MissouH  P.  R.  Co.  128  Mo.  617,  30  S.  W.  170  (so  held  on 
error).  See  also  Snyder  v.  Uannibal  d  St.  J.  R.  Co.  60  Mo.  413;  Dariff 
v.  Uoughtellin,  33  Neb.  582,  14  L.  R.  A.  737,  50  N.  W.  765;  Golden  ▼. 
Neuhrand,  62  Iowa,  59,  35  Am.  Rep.  257,  2  N.  W.  537. 

^Trahing  v.  California  Sav.  d  Improv.  Co,  121  Cal.  137,  53  Pac.  644. 

•  Reed  v.  Louisville  d  N,  R.  Co.  104  Ky.  603,  44  L.  R.  A.  823,  47  S.  W.  591. 
•St.  Clair  v.  Kansas  City,  M,  d  B.  R.  Co.  76  Miss.  473,  24  So.  904. 
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138.  Transportation  of  property. 

A  complaint  giving  the  whole  history  of  a  shipment  of  goods,  de- 
viation from  the  proper  route,  and  the  damage  resulting  thereby,  is 
not  insufficient  to  state  a  cause  of  action  as  against  a  general  demui^ 
rer.^ 

An  averment  by  a  carrier  sued  for  delay  in  transportation,  that  it 
was  delayed  by  a  mob  or  strike,  too  strong  for  it  to  overcome^  is  a  mere 
conclusion  and  insufficient  where  the  facts  are  not  stated  so  that  the 
court  mav  see  that  the  mob  or  strike  was  such  as  to  cause  unavoidable 
delay,  and  that  it  was  without  the  carrier^s  fault* 

^  Pierce  ▼.  Southern  P.  Co.  120  Cal.  156,  40  L.  R.  A.  350,  47  Pac.  874,  52 
Pac  302. 

A  complaint  in  an  action  against  a  railroad  company  for  failure  to  deliver 
goods  delivered  to  it  for  transportation,  which  alleges  that  plaintiffs 
caused  such  goods  to  be  delivered  to  it  to  be  forwarded  to  them  at  a 
designated  plaoe^  and  that  defendant  failed  to  deliver  the  same,  suffi- 
ciently states  a  cause  of  action.  Davis  v.  Jackaonville  8,  E.  Line,  126 
Mo.  69,  28  S.  W.  965  (so  held  on  error). 

A  complaint  alleging  that  defendant  railway  company  received  designated 
goods  for  "carriage  and  delivery"  to  plaintiffs  at  a  designated  place 
beyond  the  end  of  its  line  shows  defendant's  liability  to  deliver  the 
goods  at  their  destination,  although  it  is  elsewhere  alleged  that  they 
were  to  be  carried  by  defendant  over  its  road  to  a  specified  place,  and 
thence  "to  be  forwarded"  to  the  place  of  destination.  Ibid  (so  held  on 
error). 

A  petition  in  an  action  against  a  carrier  for  breach  of  its  contract  to 
transport  goods^  which  alleges  the  reasonable  and  usual  time  for  such 
transportation,  and  that  the  goods  were  not  transported  in  such  time, 
but  were  unreasonably  delayed,  states  in  that  respect  a  cause  of  action, 
since  justifiable  delay  beyond  the  usual  and  ordinary  time  is  a  matter 
of  defense.  Denman  v.  Chicago,  B,  d  Q.  R,  Co.  52  Neb.  140,  71  N.  W. 
967   (so  held  on  error). 

A  petition  in  an  action  against  a  railway  company  for  injuries  to  cattle, 
alleging  that  it  was  in  the  business  of  transporting  cattle  over  its  own 
and  connecting  lines,  and  that  it  received  from  plaintiff  cattle  to  be 
carried  to  the  terminus  of  its  own  line  and  from  thence  to  a  point  in 
its  own  state,  where  it  agreed  to  deliver  the  cattle  to  plaintiff's  agent, 
— is  sufficient^  in  the  absence  of  any  exception,  as  an  averment  of  a 
contract  of  through  shipment.  Ft.  Worth  d  D.  C.  R.  Co.  v.  McAnulty, 
7  Tex.  Civ.  App.  321,  26  S.  W.  414  (so  held  on  error). 

A  railroad  company  sued  for  damages  to  stock  shipped  over  its  own  and 
connecting  roads  under  a  contract  requiring  such  compcany  to  deliver 
the  stock  to  the  connecting  line  must,  if  it  desires  to  avail  itself  of  the 
defense  that  the  shipper  failed  to  give  notice  of  damaf]^  before  such 
delivery,  as   required   by  the   contract,  allege  sufficient   facts    to  show 
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that  the  shipper  had  the  opportunitj  to  give  such  notice.     Boutton  6 
T.  0.  R,  Co.  V.  DaviSy  88  Tex.  693,  32  S.  W.  510. 

A  petition  in  an  action  against  a  railway  company  for  damages  to  a  cattle 
shipment,  resulting  from  delay  in  transit,  is  not  defective  for  failure 
to  allege  facts  tending  to  show  that  the  delay  in  transporting  the  cattio 
over  the  defendant's  railroad  was  the  cause  of  the  delay  alleged  to  have 
occurred  on  the  other  lines  of  the  railway  over  which  the  shifmient  wa^^ 
made,  or  to  allege  the  damage  to  the  cattle  by  the  delay  on  such  line 
San  Antonio  d  A.  P.  R,  Co.  ▼.  Woodley,  20  Tex.  Civ.  App.  216,  4'> 
S.  W.  691. 

*  Louisville  d  N.  R.  Co.  ▼.  Bell,  13  Ky.  L.  Rep.  393  (so  held  on  error). 

Cause  and  Effect. 

See  also  Damages,  §§  210-216,  infra;  Negligence,  §§  394-398,  infra, 

139.  Belation  between  wrong  and  injnry  must  be  shown. 

A  declaration  which,  besides  showing  that  defendant  has  commit- 
ted a  tort,  and  that  plaintiff  has  sustained  damage,  does  not  also  show 
that  damage  is  the  clear  and  necessary  consequence  of  the  tort,  is  bad 
on  demurrer.^ 

A  petition  in  a  common-law  action  for  deceit  must  dearly  show 
upon  its  face  that  the  false  statement  complained  of  actually  caused 
loss  to  the  plaintiff.^ 

^Datce  V.  Morris,  149  Mass.  188,  4  L.  R.  A.  158,  21  N.  E.  313;  Supreme 
Lodge  A.  P.  I.  v.  Unverzagt,  76  Md.  104,  24  Atl.  323. 

The  complainant  in  an  action  by  a  corporation  against  a  private  indi- 
vidual for  libel  in  complaining  to  certain  public  officials  believed  to 
have  supervisoiy  control  over  the  corporation's  acts,  of  the  nonper- 
formance of  duty  by  the  corporation^  which  was  acting  as  a  public 
agency  under  a  conventional  contract  fixing  its  continuance  for  tvrenty 
years  and  affecting  separately  individual  citizens,  both  by  way  of  right 
and  obligation,  must  allege  the  existence  of  facts  from  which  an  injury 
could  arise  from  such  complaint.  Southern  Chemical  d  Fertilizing  Co. 
y.  Wolf,  48  La.  Ann.  631,  19  So.  558. 

An  allegation  that  defendants,  conspiring  to  injure  plaintiff  and  depri^'e 
him  of  employment  by  an  insurance  company,  falsely  and  maliciously 
made  to  a  guarantee  company  certain  statements  concerning  plaintiff, 
accusing  him  of  "bad  and  vicious  habits,"  by  reason  of  which  such  com- 
pany refused  to  furnish  security  for  his  good  conduct  to  a  specified  in- 
surance company  from  which  he  was  seeking  employment,  as  the  result 
of  which  the  employment  was  refused, — ^is  insufficient  where  it  docs  not 
set  out  the  statement  made  concerning  plaintiff.  McDonald  v.  Ed- 
wards, 20  Misc.  523,  46  N.  Y.  Supp.  672. 

So,  averments  that  plaintiff  has  been  deprived,  by  blacklisting,  of  the  riprbt 
to  engage  in  railroad  employment,  and  that  the  wrong  has  made  it 
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impossible  for  him  ever  to  get  such  employment,  are  mere  conclusions 
and  insuflicient  to  state  a  cause  of  action,  witliout  averring  that  he  has 
sought  employment  and  has  been  refused  by  reason  of  the  wrong. 
Hundley  v.  Louisville  d  N,  R.  Co,  105  Ky.  162,  48  S.  W.  429. 

In  an  action  for  personal  injuries,  allegations  that  while  plaintiff  was  law- 
fully entering  the  coach  of  a  passenger  train  one  of  defendant's  em- 
ployees wrongfully  and  forcibly  seized  him  and  pulled  him  off  the  car, 
and,  while  the  train  was  in  motion,  so  severely  jerked  him  as  to  cause 
him  to  fall  bctv/een  the  moving  cars  and  the  station  platform,  whereby 
he  received  serious  personal  injuries,  sufHciently  alleges  an  unlawful 
assault  directly  causing  the  injuries  complained  of.  Harrold  v. 
Winona  d  8t,  P.  R,  Co,  47  Minn.  17,  49  N.  W.  389  (so  held  on  error). 

A  declaration  in  an  action  for  causing  the  death  of  a  person  by  contact 

with  a  diseased  animal   fraudulently  sold  by  the  defendant   should 

allege  that  the  death  was  tlie  natural  and  probable  consequence  of  con- 

•  tact  with  the  animal.      State  use  of  Hartlove  v.  Fox,  79  Md.  514,  24 

L.  R,  A.  679,  29  Atl.  601. 

An  allegation  in  an  action  for  wrongful  sequestration  of  household  goods 
which  were  returned  uninjured,  that  plaintiff  and  his  family  were  com- 
pelled in  consequence  thereof  to  sleep  without  the  necessary  beds  and 
bedding,  is  insufficient  to  state  a  cause  of  actual  damages,  in  the  ab- 
sence of  any  allegation  of  damages  resulting  proximately  therefrom. 
Carson  v.  Texas  Installment  Co,  (Tex.  Civ.  App.)  34  S.  W.  762. 

*  Brady  v.  Evans,  24  C.  C.  A.  236,  47  U.  S.  App.  416,  78  Fed.  558,  holding 
a  petition  for  deceit  in  publishing  statements  as  to  the  condition  of  a 
bank  insufficient  to  show  any  loss  to  plaintiff  by  reason  of  such  state- 
ments, although  he  was  a  depositor  in  such  bank,  and  was  induced  to 
remain  such  thereby,  where  it  does  not  aver  that  but  for  such  state- 
ments he  would  have  withdrawn  his  deposit. 

A  plea  setting  up  injury  by  false  representations  as  a  defense  to  an  action 
for  purchase  money  should  allege  in  what  manner  defendant  was  dam- 
aged, unless  the  nature  of  the  false  representations  is  such  that  the  law 
will  infer  injury  to  the  purchaser  because  of  their  falsity.  Rice  v.  Gil- 
breath,  119  Ala.  424,  24  So.  421. 

A  special  plea  in  an  action  to  recover  the  amount  of  a  check  given  in  pay- 
ment for  stock  in  a  land  and  improvement  company  and  lots  in  the 
land  controlled  by  it,  of  fraudulent  misrepresentations  in  regard  to  the 
value  and  description  of  the  lots, — is  bad  wliere  it  fails  to  aver  any 
injury  to  the  defendant  in  consequence  of  such  misrepresentations. 
Lake  v.  Tyrce,  90  Va.  719,  19  S.  E.  787. 

Checes. 

140.  What  need  be  alleged. 

In  an  action  on  a  check,  it  is  unnecossarv  to  aver  a  consideration, 

eince  the  check  itself  imports  one.*     Nor  are  tlie  words  "for  value" 

necessary  where  the  check  has  been  transferred.^ 
Abb.  Pl.  Vol.  I.— 20. 
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A  complaint  in  an  action  against  a  bank  by  a  depositor,  for  non- 
payment of  his  check,  although  the  bank  had  sufficient  funds  to  pay 
the  same,  is  fatally  defective  where  it  does  not  allege  that  the  dieck 
was  indorsed  by  the  payees  before  or  at  the  time  of  its  pres^itation 
for  payment' 

The  averment  that  the  defendants  drew  chedcs  on  the  plaintiff  bank 
beyond  the  amount  they  had  on  deposit  implies  that  the  checks  and 
the  deposit  were  executed  by  and  belonged  to  the  defendants  jointly; 
and  the  failure  to  specifically  aver  that  the  overdraft  was  occasioned 
by  the  joint  check  of  the  defendants,  or  that  there  was  a  oopartne^ 
ship  between  them,  does  not  render  the  petition  demurrable.* 

*  McClain  v.  Lowther,  35  W.  Va.  297,  13  S.  E.  1003. 

■  Quggehheim  v,  Qoldberger,  58  N.  Y.  S.  R.  34,  27  N.  Y.  Supp.  4^  (bo 
held  on  error). 

*  Eichner  v.  Botcery  Banky  24  App.  Div.  63,  48  N.  Y.  Supp.  978. 

In  an  action  on  bank  cfaeckfl  a  demurrer  on  the  ground  that  the  complaint 
does  not  state  facts  sufficient  to  constitute  a  cause  of  action  is  not 
frivolous,  where  the  omission  of  notice  of  presentment  and  nonpajmeot 
to  the  drawer  is  not  excused,  nor  is  it  alleged  that  the  checks  were 
indorsed  by  the  payee.  Ooodtcin  ▼.  Cohe,  24  Misc.  389,  53  N.  Y.  Supp 
415. 

*Ringo  v.  New  Farmer^  Bank,  101  Ky.  91,  39  S.  W.  701. 

Claims. 
See  Audit,  S  106,  supra;  Executobs  and  Admikistbatobs,  §S  287-290,  it: fro, 

Clold  on  title. 

141.  What  need  be  averred. 

A  bill  to  quiet  title  to  land  must  allege  possession  in  the  plaintiff.^ 
The  plaintiff  may  set  up  aa  many  claims  to  ownership  as  he  may 
have.^  An  allegation  that  plaintiff  is  owner  by  a  complete  equitable 
title  is  sufficient  on  demurrer  without  defining  the  nature  and  extent 
of  his  interest* 

The  complaint  must  set  out  the  facts  which  show  the  apparent  va- 
lidity of  the  outstanding  title,  and  also  those  showing  ita  invalidity.* 

A  complaint  in  an  action  to  quiet  title  to  land  is  not  subject  to  gen- 
eral demurrer  on  the  ground  that  it  does  not  contain  an  offer  to  pay 
whatever  taxes  may  be  found  due  on  the  land,  where  it  does  not  ap 


VII. FOB  INSUFFICIENCY  ;  PABTICULAR  ALLEGATIONS.     307 

pear  on  the  face  of  the  complaint,  either  expressly  or  by  implication, 
that  any  taxes  were  or  are  due.*^ 

>  Textor  v.  Shipley,  77  Md.  473,  26  Ail.  1019,  28  Atl.  1060;  Smith  v.  White, 
19  Ky.  L.  Rep.  802,  41  8.  W.  436. 

*  Draper  ▼.  Taylor,  58  Neb.  787,  79  N.  W.  709  (so  held  on  error;  Citing 

Gregory  v.  Langdon,  11  Neb.  166,  7  N.  W.  871). 

"  Stanley  y.  Holliday,  130  Ind.  464,  30  N.  £.  634. 

*  Day  V.  Schnider,  28  Or.  457,  43  Pac.  650. 

But  the  averment  in  a  complaint  to  remove  a  doud  on  title  that  defendant 
claims  under  a  tax  deed  sufficiently  shows  the  apparent  validity  of  the 
outstanding  title,  as  a  tax  deed  in  Oregon  ia  prima  facie  evidence  of 
title.    Ibid  (Citing  Eihemia  Sav,  d  Loan  Soo.  ▼.  Ordway,  38  Gal.  679). 

*  Clark  V.  Darlington,  7  S.  D.  148,  63  N.  W.  771. 

A  complaint  to  remove  tax  deeds  as  a  cloud  on  plaintiff's  title,  alleging 
irregularities  in  assessing  taxes  oit  several  lots  in  different  blocks  in 
gross,  instead  of  assessing  the  separate  lands,  and  that  a  sale  in  gross 
was  made  under  such  assessment,  is  insufficient  in  the  absence  of  any 
averment  of  injustice  or  injtury  to  plaintiff  from  the  invalid  assess- 
ment, or  of  payment  of,  or  an  offer  to  pay,  the  just  and  legal  taxes 
chargeable  on  his  property.  Casey  v.  Wright,  14  Mont.  315,  36  Pac. 
191. 

A  complaint  showing  the  ownership  of  the  land  in  question  in  plaintiff, 
that  defendant  claims  it  by  virtue  of  a  sale  made  by  a  county  treasurer 
at  a  certain  date  for  the  unpaid  taxes  of  a  specified  year,  that  the  tax 
was  invalid  and  the  sale  illegal  and  without  authority  of  law,  though 
valid  in  appearance,  and  asking  for  a  cancelation  of  the  papers  given 
by  the  treasurer, — states  a  cause  of  action  to  remove  a  cloud  on  title. 
Bandera  v.  Parshall,  67  Hun,  lOo,  22  N.  Y.  Supp.  20  (so  held  on  error). 

Collusion. 

See  also  Confederact,  S  145,  infra;  Conspiracy,  §§  148-151,  infra;  Fraud,  §S 
298-301,  infra. 

142.  Must  be  specially  stated. 

A  general  allegation  of  collusion  and  fraud,  without  stating  facts 
constituting  them,  is  not  sufficient  on  demurrer,  for  it  is  a  mere  con- 
clusion.* 

A  bill  of  interpleader  is  demurrable  where  there  is  no  aflSdavit  that 
it  was  not  filed  by  the  plaintiff  in  collusion  with  any  of  the  defend- 
ants.* 

Collusion  on  the  part  of  a  debtor  to  unlawfully  prefer  a  creditor 
is  shown  by  averments  that  he  knew  beforehand  and  consented  that 
an  attachment  should  be  sued  out  and  levied  on  his  property,  with  an 
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intent  to  give  an  unlawful  preference  to  tlie  attachment  creditor  over 
others.^ 

*  Wood  V.  Amoryy  105  N.  Y.  282,  1 1  N.  E.  630,  so  holding  of  a  complaint 

against  one  who  recovered  a  judgment,  and  his  assignee,  alleging  that 
they  fraudulently  colluded  and  concealed  a  mistake  in  the  judgment. 

An  allegation  in  a  cross-bill  in  a  Hen  case,  that  a  party  to  a  previous 
cause,  in  making  a  motion  therein,  combined  and  colluded  with  another 
party  to  injure  and  defraud  the  complainant,  is  not  sufficient  for  wazi 
of  allegation  of  the  facts  as  to  the  object  of  the  combination  and  th'> 
means  of  injury.  Hence,  it  may  be  struck  out  as  not  requiring  an 
answer.     Borden  v.  Murphy  (N.  J.  Eq.)  3  Cent.  Rep.  377. 

Allegationfi  that  the  register  and  receiver  of  tlie  land  office  and  the  com 
missioner  combined  to  deprive  one  of  public  land  upon  which  he  hau 
settled,  without  showing  the  acts  done,  are  insuilicient  to  show  that  hj 
has  been  deprived  of  the  right  to  complete  his  purchase  of  the  land  by 
any  fault  of  such  otlicers.     United  States  v.  Braddock,  50  Fed.  669. 

A  complaint  alleging  that  a  contract  by  county  commissioners  for  the  erec 
tion  of  a  courthouse  was  made  by  collusion  between  the  contractor  an>I 
the  county  commissioners,  or  some  of  them,  in  order  to  give  such  con- 
tractor an  undue  advantage  over  any  other  persons,  to  tlie  damage  an  I 
injury  of  the  county,  is  demuri'able  as  stating  only  the  conclusion  of 
the  pleader,  as  it  fails  to  show  how  the  purpose  to  give  the  contracto 
an  undue  advantage  over  others  is  injurious  to  the  county.  Eaifs  v. 
Ahlrichs,  115  Ala.  239,  22  So.  465.  Contra,  see  Bemey  v.  Drej-el,  33 
Hun,  34,  419,  Aairming  63  How.  Pr.  471. 

^ Borne  L.  Iiis.  Co.  v.  Caulk  Bros.  86  Md.  385,  38  AU.  901  (Citing  Ammen- 
dale  Normal  Inst,  v.  Anderson,  71  Md.  128,  17  Atl.  1030;  Story,  Eq.  PI 
8  291;  2  Dan.  Ch.  PI.  &  Pr.  p.  1562). 

•  Plaster  v.  Throne- Franklin  Shoe  Co.  123  Ala.  360,  26  So.  225. 

A  bill  charging  collusion  between  plaintiffs  in  an  attachment  suit  pn?- 
viously  brought,  and  the  defendant  therein,  debtor  of  the  complainant, 
with  the  intent  to  hinder,  delay,  and  defraud  creditors,  is  within  Ala 
Code,  §  2156,  which  declares  suits  instituted  to  hinder,  delay,  or  de- 
fraud creditors  void  as  against  them.  Gassenheimer  v.  Kellogg,  121 
Ala.  109,  26  So.  29  (CiUng  Comer  v.  Heidelbach,  109  Ala.  223,  19  Sc- 
719;  Steiner  v.  Parker,  108  Ala.  365,  19  So.  386;  Collier  v.  Werthemtr 
Schtcartz  Shoe  Co.  122  Ala.  320,  25  So.  191). 

Compulsion. 

143.  Oeneral  allegation. 

It  is  the  better  opinion  tliat  under  the  new  procedure  a  general  al- 
l^ation  that  the  party  was  compelled  by  another  to  do  an  act  is  not 
bad  on  dennirrer  because  the  particulars  are  not  also  stated.^ 

An  allegation  tliat  he  was  compelled  by  the  judgment  of  a  court  of 
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competent  jurisdiction,  describing  the  suit,  though  without  stating  in 
what  court,  is  deemed  sufficient ;  for  a  general  demurrer  admits  the 
recovery  to  have  been  in  a  court  of  competent  jurisdiction.* 

'  Action  to  cancel  bond.  Allegation  that  it  "was  given  for  no  considera- 
tion, but  was  extorted  from  the  plaintiff."  If  not  sufficiently  definite 
the  remedy  was  by  motion.  Zimmerman  v.  Kinklef  108  N.  Y.  282,  15 
N.  E.  407. 

Action  by  servant  for  injuries  received  in  his  employment.  Allegation 
that  he,  being  an  employee  of  defendant,  was,  with  defendant's  knowl- 
edge  and  consent,  "directed,  ordered,  and  compelled"  to  do  an  act, 
without  stating  the  facts  constituting  the  compulsion,  is  sufficient  on 
demurrer  and  would  be  so  without  the  word  "compelled."  The  court 
says  the  objection  should  be  raised  by  motion  to  make  more  specific. 
Brazil  Block  Coal  Co.  v.  Gaffney,  119  Ind.  455,  4  L.  R.  A.  850,  21  N.  E. 
1102. 

Same  point  at  common  law.  Packard  v.  Hill,  7  Cow.  434,  Affirmed  in 
5  Wend.  375. 

Contra,  Commercial  Bank  v.  Rochester ,  41  Barb.  341  (action  to  recover 
back  a  tax.  Allegation  that  plaintiff  was  compelled  to  and  did  pay 
under  protest  and  by  compulsion,  and  not  voluntarily,  to  said  defend- 
ant a  specified  sum,  is  bad.  After  amendment  the  allegation  of  com- 
pulsion was  disregarded  on  the  trial  [42  Barb.  488],  because  the  facts 
showed  voluntary  payment).  I 

An  averment  that  a  thing  was  done  or  accomplished  by  threats,  imposi- 
tions, and  menaces,  is  not  a  statement  of  substantive  facts,  but  is  a 
mere  conclusion  of  law.  Taggart  v.  Kern,  22  Ind.  App.  271,  53  N.  £. 
651. 

So,  an  averment  of  the  intimidation  of  officers  charged  by  law  with  the 
duty  of  approving  plaintiff's  official  bond,  without  stating  facts  to 
show  that  they  were  lawfully  selected  or  were  de  facto  officers,  is  only 
a  legal  conclusion,  where  it  appears  that  there  were  two  distinct  bodies 
of  men  claiming  to  exercise  that  power.  Millican  v.  JfcA'ei7,  92  Tex. 
400,  49  S.  W.  219,  Affirmed  in  50  S.  W.  428. 

*  Packard  v.  Hilly  7  Cow.  434,  Affirmed  in  5  Wond.  375  (on  general  demur- 
rer). But  such  an  allegation  is  bad  on  special  demurrer.  Patton  v. 
Fooie,  1  Wend.  207. 

Concealment. 

144.  Effect  of  allegation. 

An  allegation  of  concealment  of  a  cause  of  action  is  not  equivalent 
to  an  allegation  of  fraudulent  concealment^ 

An  allegation  of  concealment  of  the  person  by  living  under  a  false 
name  is  not  equivalent  to  an  all^ation  of  absence.^ 

^Brunson  v.  Ballou,  70  Iowa,  34,  29  N.  W.  794   (under  statute  of  limi- 
tations). 
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'Engel  v.  Fischer,  102  N.  Y.  400,  55  Am.  Rep.  818,  7  N.  E.  800,  Eenersuig 
19  Jones  &  S.  71. 

Confederacy. 

See  also  Agency,  fi§  84,  85,  supra;  Collusion,  §  142,  supra;  CoNSFnucr,  H 
148-151,  infra. 

145.  Tort  committed  through  agent  or  confederate. 

In  an  action  for  an  injury  done  by  several,  by  means  of  a  con- 
epiracy  or  combination,  an  allegation  (after  stating  the  conspiracy) 
that  one  in  pursuance  thereof  did  the  act  in  question  is  good  on  de- 
murrer as  against  all ;  for  in  judgment  of  law  it  is  the  act  of  alL^ 

So,  an  allegation  that  one  defendant,  at  the  instigation  and  re- 
quest of  the  other,  entered,  etc.,  and  that  the  latter  employed  the  for- 
mer to  do  so,  is  a  good  allegation  of  a  trespass  by  the  latter.* 

*  Tappan  v.  Povers,  2  Hall,  277. 

*  A  complaint  against  two  defendants  for  a  trespass  is  not  bad  because  it 

alleges  one  entered,  etc.,  at  the  instigation  and  req  t  of  the  other. 
according  to  the  fact,  instead  of  alleging  that  both  entered,  etc.,  accord- 
ing to  the  legal  effect.     Ives  v.  Humphreys,  1  £.  D.  Smith,  196. 

Consent. 

146.  General  allegation. 

147.  Necessity  of   sufficiency    of  aver- 

ment. 

See  also  Contracts,  fiS  152-196,  infra. 

146.  General  allegation. 

An  allegation  or  denial  of  consent  is  a  matter  of  fact,  and  not  a  con- 
clusion of  law  (unless  the  details  relied  on  to  support  it  are  stated) ; 
and  an  allegation  and  denial  of  it  form  a  material  issue.* 

^Kemeys  v.  Richards,  11  Barb.  312;  Millard  v.  Shaw,  4  How.  Pr.  13" 
(execution  returned  without  waiting  sixty  days,  by  defendant's  con- 
sent). 

An  allegation  that  the  plaintiff  had  the  consent  of  the  defendant  to  do 
certain  things  is  not  demurrable  as  stating  a  mere  conclusion  of  law, 
the  remedy  being  by  application  to  have  the  pleading  made  more  spe- 
cific and  certain.  Newport  Light  Co.  v.  Newport,  14  Ky.  L.  B^P-  ^' 
19  S.  W.  188. 

147.  Necessity  or  Bufficicncy  of  averment. 

The  want  of  the  consent  of  property  o^vTiers  need  not  be  allesfcd  in 
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a  proceeding  to  annex  tteir  land  to  a  city,  where  such  proceeding  is 
only  necessary  when  consent  is  refused.* 

But  a  complaint  to  recover  lands  taken  by  a  railroad  company  for 
a  right  of  way  should  all^e  that  the  owner  signified  in  writing  his 
refusal  of  consent,  where,  otherwise,  by  statute,  his  consent  is  pre- 
sumed.- 

In  a  complaint  to  enforce  a  trust  assumed  to  result  from  a  convey- 
ance of  peal  estate  to  one  person  for  a  consideration  paid  by  another, 
the  want  of  consent  of  the  person  making  the  payment  should  be  ex- 
pre^ly  alleged,  and  not  left  to  inference  from  other  allegations.* 

A  petition  in  an  action  against  a  husband  and  wife  for  a  tort  com- 
mitted by  her  out  of  her  husband^s  presence  need  not  allege  that  the 
wrong  was  inflicted  without  his  consent  or  direction.* 

An  averment  of  the  purchase  and  ownership  of  a  ferry  franchise 
sufficiently  alleges  the  consent  of  the  board  of  supervisors  to  the  trans- 
fer of  the  franchise,  since  ownership  is  the  ultimate  fact^  and  the 
steps  by  which  it  was  acquired  would  be  mere  probative  matter.' 

*  Farsyihe  ▼.  Hammond,  142  Ind.  605,  30  L.  R.  A.  576,  40  N.  E.  267,  41 

K.  E.  950. 

'Tompkins  ▼.  Auffusia  d  K,  B.  Co.  37  S.  C.  382,  16  6.  E.  149. 
*Peteold  ▼.  Peteold,  63  Minn.  39,  64  N.  W.  933  (so  held  on  error). 

*  Bruce  v.  Bomheck,  79  Mo.  App.  231   (bo  held  on  error;  Citing  Heckle  v. 

Lurvey,  101  Mass.  344,  3  Am.  Rep.  366;  State,  Hildreth,  Prosecutor,  v. 
Camp,  41  N.  J.  L.  306 ;  Casein  v.  Delany,  38  N.  Y.  178 ;  Clark  v.  Bayer, 
32  Ohio  St  299,  30  Am.  Rep.  593 ;  NichoU  v.  Nichols,  147  Mo.  387,  4S 
S.  W.  953). 

^Fortain  v.  Smith,  114  Cal.  494,  46  Pac.  381. 

COKSPIBACT. 

148.  Damage  necessary.  150.  Conspiracy  to  slander. 

149.  Faets  should  be  stated.  151.  Sufficiency  of  allegations. 

See  also  Confedebact,  8  145,  supra. 

148.  Damage  neoesiary. 

A  complaint  for  conspiracrp^  is  bad  on  demurrer  unless  it  shows  re- 
sulting damage.* 

*  Douglass  v.  Winslow,  20  Jones  &  S.  439. 

To  constitute  a  criminal  conspiracy,  it  is  necessaxy  that  the  petition  show 
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a  combination  to  do  an  unlawful  act,  by  reason  of  which  a  ciril  right 
of  tiie  plaintifT  is  infringed  and  an  injury  to  his  person,  property,  repu- 
tation, or  business  sustained.  SchuUen  v.  Bavarian  Brewing  Co.  9G 
Ky.  224,  28  S.  VV.  604  (CiUng  Careuc  v.  Rutherford,  106  Mass.  1, 
8  Ani.  Rep.  287 ;  Bohn  Mfg.  Co.  v.  HoUis,  54  Minn.  223,  suh  nom.  Bohu 
Mfg.  Co.  V.  idortktceatern  Lumbermcn'ts  Asso.  21  L.  R.  A.  337,  55  X.  W. 
1119). 

An  allegation  in  an  action  by  a  wife  for  defrauding  her  out  of  her  prop- 
erty by  an  alleged  fraudulent  conspiracy,  that  her  father's  will  nras  her 
property,  and  that  her  brother  secreted  it,  does  not  state  a  cause  of 
action,  in  the  absence  of  any  allegation  that  the  will  was  valuable  to 
her,  or  that  she  was  injured  by  such  secretion,  or  did  not  receive  all 
the  property  bequeathed  to  her  in  such  will.  Shultz  v.  Shultz,  36  Ind. 
126,  36  N.  E.  128. 

The  complaint  in  an  action  on  the  case  for  conspiracy,  in  that  the  defend- 
ant appropriated  an  invention  devised  by  the  plaintiff  and  patented 
under  the  laws  of  the  United  States,  and  secured  a  patent  thereon  from 
the  Canadian  government  by  fraud  and  perjury,  does  not  state  a  cause 
of  action,  where  it  is  not  shown  that  the  plaintiff  was  entitled  to  a 
patent  as  a  matter  of  right  at  the  hands  of  the  Canadian  government, 
or  that  it  would  have  been  issued  to  him  but  for  such  fraud,  perjury, 
and  conspiracy.     Silverman  v.  Doran,  23  Misc.  06,  51  N.  Y.  Supp.  731. 

A  complaint  alleging  that  defendants  conspired  to  destroy  plaintiff's  busi- 
ness as  publisher  of  a  newspaper,  and  to  compel  him  to  give  up  his 
business  and  leave  the  country,  and  that  they  unlawfully  entered  into 
the  printing  office,  took  therefrom  the  printing-press,  material,  files  of 
the  newspaper,  and  plaintiff's  private  property  and  wearing  appareU 
and  burned  or  destroyed  the  same, — states  a  cause  of  action  for  nom- 
inal damages,  at  least,  notwithstanding  a  further  allegation  that  plain- 
tiff, prior  to  the  destruction  of  the  property,  believing  that  defendants 
would  force  him  to  surrender  his  property,  and  in  hope  of  protecting 
such  property,  made  a  bill  of  sale  of  the  newspaper  and  job-printing 
office  to  a  specified  third  person.  MacBride  v.  Hitchcock,  11  S.  D.  373, 
77  N.  W.  1021. 

Allegations  that  a  mayor  and  street  commissioner  falsely  pretended  that 
it  was  not  lawful  for  the  plaintiff  to  build  a  brick  blodc  with  a  nietal 
roof  upon  his  land,  and  pretended  to  issue  a  veto  against  it,  and  con- 
spired to  prevent  the  erection  of  the  building  by  means  of  threats, 
whereby  it  was  impossible  for  the  plaintiff  to  hire  men  and  procure 
materials  without  great  and  disproportionate  expense, — state  a  cause 
of  action.     Saxe  v.  Burlington,  70  Vt.  449,  41  Atl.  438. 

A  complaint  by  a  lessee  of  real  property  states  a  cause  of  action  for  con- 
spiracy against  certain  tenants  in  common  of  the  property  who  ratified 
the  lease,  which  alleges  facts  sui!icient  to  show  that  they  conspired  to 
deprive  him  of  his  possession  of  the  property  under  the  lease,  although 
the  lease  may  be  avoided  by  other  tenants  in  common  whose  ratifica- 
tion of  it  was  not  binding  upon  them  because  of  their  infancy.  Mortem 
▼.  O'Connor,  101  Wis.  18,  76  N.  W.  774. 
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149.  Facts  shonld  be  stated. 

Broad  generalizations  charging  conspiracy  are  insufficient  in  plead- 
ing, and  cannot  supply  the  want  of  specific  facts.^ 

^  ConcluBions  stated  aa  facts,  broad  generalizations,  sweeping  and  oompre- 
hensive  assertions  of  conspiracy,  fraud,  mismanagement,  and  incompe- 
tency, cannot  be  made  in  pleading  to  supply  the  want  of  specific  facta. 
Robinaoti  v.  Dolores  No.  B  Land  d  Canal  Co.  2  Colo.  App.  17,  20  Pac. 
750. 

A  petition  charging  county  commissioners  and  the  county  treasurer  with 
unlawfully  and  corruptly  conspiring  together  to  pervert  the  course  of 
justice,  with  the  fraudulent  intent  to  misapply,  embezzle,  and  appro- 
priate to  their  own  use  the  funds  of  the  county,  sufficiently  charges  the 
conspiracy,  as  against  a  general  demurrer,  where  it  proceeds  further  to 
set  out  the  specific  acts  committed  by  defendants  in  furtherance  of 
such  conspiracy.  Eheratadt  v.  State  ex  rel.  Armistead,  20  Tex.  Civ. 
App.  164,  40  S.  W.  654. 

A  complaint  in  an  action  to  enjoin  a  labor  union  and  others  from  inter- 
fering with  the  plaintiff's  workmen  and  boycotting  his  business  is  ob- 
noxious to  a  special  demurrer,  where  it  merely  avers  in  general  terms 
that  the  defendants  have  conspired  together  and  have  attempted  by 
force,  menace,  and  threats  to  intimidate  the  plaintiff's  workmen  and 
prevent  them  from  working  for  him,  without  pleading  any  overt  acts 
specifying  the  particular  character  of  the  force,  menace,  and  threats 
employed.    Davitt  v.  American  Bakers*  Unix)n,  124  Cal.  99,  50  Pac.  775. 

150.  Conspiracy  to  slander. 

A  complaint  alleging  a  conspiracy  to  slander  plaintiff  is  demur- 
rahle  where  the  slander  is  not  sufficiently  charged.  In  such  case  the 
conspiracy  is  not  the  gravamen  of  the  action,  but  only  an  aggrava- 
tion of  the  tort* 

-  Severinghaus  v.  Beckman,  9  Ind.  App.  388,  36  N.  E.  930. 

In  May  v.  Wood,  172  Mass.  11,  51  N.  £.  191,  an  allegation  of  a  conspiracy 
to  induce  plaintiff's  employer  by  false  and  malicious  statements  to  dis- 
charge her  and  deprive  her  of  the  benefit  of  a  provision  in  the  contract 
of  employment  that  the  employer  would  provide  for  her  by  will  is  held, 
when  taken  alone,  not  to  state  a  cause  of  action.  The  court  says: 
The  allegation  of  the  conspiracy  is  immaterial,  and,  taken  alone,  does 
not  show  a  cause  of  action.  If  the  declaration  had  averred  that  the 
defendants  made  the  false  and  malicious  statements  with  the  intent 
alleged,  and  that  these  had  caused  the  discharge  of  the  plaintiff,  it 
would  have  described  a  well-known  form  of  action;  but  the  false  and 
malicious  statements  should  have  been  set  out  in  the  declaration,  cither 
according  to  their  tenure  or  their  substance  and  effect  (Citing  Hutch- 
ins  V.  Hutchins,  7  Hill,  104;  Pollard  v.  Lyon,  91  U.  S.  22a»  23  L.  ed. 
308;  Rice  v.  Alhee,  164  Mass.  88,  41  N.  E.   122;  Morasse  v.  Brochu, 
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151  Mass.  507,  8  L.  K.  A.  524,  25  N.  E.  74;  Beals  v.  Thompson,  149 
Mass.  405,  21  N.  £.  959;  Elmer  v.  Fesaenden,  151  Mass.  359,  5  L.  R.  A. 
724,  22  N.  E.  635,  24  N.  E.  208 ;  Lee  t.  Kane,  6  Gray,  495 ) . 

6o,  a  complaint  by  a  school  teacher  against  a  school  trustee  and  a  coantr 
superintendent,  to  whom  an  appeal  from  the  decision  of  the  former  was 
taken,  drawn  on  the  theory  of  a  libel  by  trying  and  removing  plaintiff 
on  false  charges  of  incompetency  and  general  neglect  of  duty,  alleging 
that  they  entered  into  a  conspiracy  to  destroy  him  in  his  business,  and 
were  actuated  by  malicious  and  corrupt  motives,  is  fatally  defective 
where  it  fails  to  set  out  the  specific  charges  made  asrainst  him,  or  to 
aver  that  defendanta  knew  their  falsity,  or  that  they  were  not  fully 
proved  on  the  trial.     Branaman  ▼.  Hinkle,  137  Ind.  496,  37  K.  £.  546. 

151.  Sufficiency  of  allegations. 

An  allegation  of  a  complaint  against  the  directors  of  a  bank  that, 
acting  together,  tliey  committed  the  torts  complained  of,  is  sufficient 
without  an  averment  of  conspiracy  or  common  design.^ 

General  allegations  of  conspiracy  are  insufficient^  but  facts  suffi- 
cient to  constitute  a  cause  of  action  must  be  stated.* 

^Solomon  v.  Bates,  IIS  N.  C.  311,  24  S.  £.  478  (Citing  Long  v.  Stnndell 
77  N.  C.  183;  Mode  v.  Penland,  93  N.  C.  295). 

'General  allegations  of  conspiracy  and  fraud  on  the  part  of  an  owner  of 
property,  in  that  he  had  agreed  with  an  agent  having  his  property  for 
sale  to  misrepresent  the  price  he  was  to  receive  therefor,  so  that  the 
agent  might  obtain  an  interest  therein  with  a  proposed  purchaser, 
without  any  allegation  that  he  received  any  benefit  from  such  agree- 
ment, or  did  anything  to  induce  the  purchaser  to  buy, — state  no  cause 
of  action  against  him.     Kennah  v.  Huston,  15  Wash.  276,  46  Pac.  23G. 

An  allegation  of  the  intention  of  defendants,  and  of  their  conspiring  to- 
gether to  carry  out  what  is  characterized  aa  an  inequitable,  unlawful, 
and  fraudulent  purpose  set  forth  in  the  complaint,  gives  no  cause  of 
action  unless  the  acts  which  are  alleged  as  having  been  performed  or 
contemplated  are  unlawful  or  illegal.  Oelbermann  v.  Xew  York  d  >*• 
R.  Co,  7  Misc.  352,  27  N.  Y.  Supp.  945. 

But  a  petition  setting  forth  the  facts  of  a  conspiracy  between  the  defeD*!- 
ants,  including  the  administrators  of  the  estate  of  plaintiff's  father, 
whereby  the  title  to  a  large  estate  was  obtained  by  some  of  them  hold- 
ing a  fiduciary  relation  to  plaintiff's  natural  guardian,  for  a  grossly 
inadequate  consideration,  and  the  land  divided  with  the  others,  and  the 
property  covered  up  so  that  plaintiflf,  on  coming  of  age,  would  not  be 
able  to  discover  the  fraud, — states  a  cause  of  action.  Dees  v.  Freeman, 
87  Ga.  588,  13  S.  £.  747. 

And  a  complaint  to  enforce  a  trust  against  a  husband  and  wife,  alleging 
that  plaintiff  indorsed  a  bank  check  to  the  husband  to  get  it  cashed 
and  loan  the  proceeds  to  a  responsible  party,  and  that  the  defeDdants 
conspired  together,  and  the  husband  purchased  lands  with  the  proceeds, 
and  had  them  con^'eyed  to  his  wife,  who  had  full  knowledge  of  the  trust. 
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and  joined  in  the  conspiracy  with  her  husband, — states  a  cause  of 
action  against  both  defendants.  Orb  v.  Coapstick,  136  Ind.  313,  36 
N.  E.  278. 

A  complaint  which  alleges  that  the  trustee  of  a  mortgage  upon  street  rail- 
way property  and  the  receivers  of  such  property  entered  into  a  secret 
agreement  with  third  parties  to  sell  it  to  one  of  them  for  an  inadequate 
consideration,  thereby  securing  to  themselves  the  benefit  of  a  sale  thus 
conducted  at  the  expense  of  the  bondholders  and  those  to  whom  they 
sustain  a  fiduciary  relation,  states  a  cause  of  action.  Atkina  v.  Jud- 
son,  33  App.   Div.    42,  53    N.    Y.  Supp.    504   (Citing  Ahen   v.  Bond, 

Flan.  &  K.  196.  Distinguishing  Allen  v.  Qillette,  127  U.  6.  589,  32  L. 
ed.  271,  8  Sup.  Ct.  Rep.  1331). 

An  allegation  in  a  complaint  against  several  defendants,  charging  some  of 
them  with  having  "entered  into  collusion  with"  the  other  defendants  to 
have  a  criminal  operation  performed  upon  the  plaintiff,  and  that  such 
operation  was  in  fact  performed,  sufficiently  sets  forth  that  a  conspir- 
acy existed  among  such  defendants  for  the  performance  of  such  opera- 
tion, and  that  the  purpose  oi  it  was  unlawful.  Miller  v.  Bayer,  94 
Wis.  123,  68  N.  W.  869. 


CONTBACTS. 


a.  The  maJcing  of  the  contract. 

152.  Implied      contract,  —  facts 

raising  implied  promise. 

153.  Express    contract, — technical 

words  not  necessary. 

154.  — mutuality. 

l.j.3.  — Execution  and  delivery. 

VX  — seal. 

i:>7.  — statute  of  frauds,  where 
contract  appears  to  be 
oral. 

153. where  contract  does  not 

appear  to  be  oral. 

159.  — agency  in  making. 

ICD. contract  not  purport- 
ing to  be  that  of  the 
party. 

161. appearing  on  the  face 

of  the  contract. 

b.  Terme. 

162.  Legal  effect. 

163.  Term    omitted    implied    by 

law. 
e.  Consideration* 

1G4.  Necessity  of  alleijing. 


165.  Formal  words  not  necessary. 

166.  Executed  consideration. 

167.  Unconscionable       considera- 

tion. 

168.  General  allegation. 

169.  Sufficiency  of  allegations. 

d.  Extrinsic  facta, 

170.  Oral  to  vary  writing. 

171.  Usage  or  custom  to  aid. 

e.  Performance  of  conditions. 

172.  Performance  by  plaintiff. 

173.  — exception  or  proviso. 

174.  Conditions  not  alleged. 

175.  Form  of  allegation  at  com- 

mon law. 

176.  Statutes  sanctioning  general 

allegation    that    he    duly 
performed. 

177.  What  are  "conditions"  with- 

in the  statute. 

178.  Form  of  allegation  under  the 

statute. 

179.  Performance  by  acts  of  third 

persons. 

180.  Acceptance  of  work. 
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181.  Mutual  and  dependent  con- 

ditions. 

182.  Conditions  subsequent. 

183.  Excuses  for  nonperfoxmanoe 

of  conditions, 
f.  Breach. 

184.  Necessity   of   allegation, — ^in 

money  contracts. 

185.  — in  other  actions. 

186.  General  allegation. 

187.  Allegation  in  terms  of  con- 

tract. 

188.  Breach  of  warranty. 


189.  Exception  or  provisa 

190.  Several  parties  indited. 

191.  Disabling  one's  self;  antici- 

patory refusal, 
g.  Instruments    for    the    paymaU    of 
money  only. 
102.  What  are  within  the  sUtut^. 

193.  Validity,    e.xecution,   owner- 

ship, and  conditions. 

194.  Form  of  allegation. 

195.  Language. 

h.  Cancelation  or  rescission. 

196.  Sufficiency  of  averments. 


See  also  Agi::«ct,  SS  84,  85,  supra;  Carrhtrs,  fS  136-138,  supra;  Coicfulsho.v, 
I  143,  supra;  Damages,  §§  210-216,  infra;  Date,  S§  217-221,  infra;  Doa- 
UESTSy  fi§  246-274, 1 n/ra;  Fraud,  §S  298-301,  infra;  Tt.t.egat.ity,  <S  311-315. 
infra;  Ownership,  §§  412-418,  infra;  Payment,  |  426,  infra. 


tL     The  making  of  the  contract. 

152.  Implied  contract, — facts  raising  implied  promise. 

A  complaint  which  states  facts  from  which  the  law  raises  an  im- 
plied promise  is  good  on  demurrer,  although  it  does  not  allege  a  prom- 
ise. 

Otherwise,  if  it  neitlier  alleges  a  promise  nor  all  the  facts  neces- 
sary to  imply  a  promise.* 


*  De  La  Ouerra  v.  yewhall,  55  Cal.  21 ;  Bouslog  ▼.  Garrett,  39  Ind.  338  (al- 
legation of  account  stated) ;  Farron  v.  Sherwood,  17  N.  Y.  227;  Gnhatu 
T.  Dunnigan,  4  Abb.  Pr.  426,  6  Duer,  620  (cotenant's  action  for  contri- 
bution to  taxes  paid) ;  Byxlie  v.  Wood,  24  N.  Y.  607,  Affirming  SM- 
don  V.  Wood,  2  Bosw.  267. 

Jordan  d  8.  PL  Road  Co.  v.  Morley,  23  N.  Y.  552  (use  of  turnpike  nwJ 
without  paying  toll ) . 

MUliken  v.  Western  U.  TeUg.  Co.  110  N.  Y.  403,  1  L.  R.  A.  281,  18  N.  E. 
251,  Reversing  21  Jones  &  S.  Ill  (valuable  servioes  rendered  on 
request ) . 

A  oomplaint  bad  on  demurrer  as  setting  up  an  oral  contract  void  under  the 
statute  of  frauds  will  be  sustained  where  it  also  contains  allegation! 
raising  an  implied  promise  to  pay  a  quantum  meruit.  WonsettUr  v. 
Lee,  40  Kan.  367,  19  Pac.  862. 
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If  the  coDtract  relied  on  is  express,  it  must  be  so  pleaded ;  but  if  it  is  im- 
plied, the  facts  out  of  which  it  is  claimed  to  arise  must  be  pleaded.  If 
the  facts  stated  are  such  that  the  law  implies  an  agreement  the  pleader 
may,  with  propriety,  after  stating  the  facts,  draw  that  conclusion. 
JVetmore  v.  Crouch,  150  Mo.  071,  51  S.  W.  738  (nonsuit). 

A  complaint  in  an  action  on  account  stated  need  not  aver  an  express  prom- 
ise by  the  defendant  to  pay  the  balance  agreed  upon,  as  such  promise 
is  implied  by  the  facts  establishing  the  account  stated.  Voight  v. 
Brooks,  10  Mont.  374,  48  Pac.  549. 

A  general  demurrer  will  not  lie  to  a  petition  which  shows  by  implication 
a  contract  between  plaintiff  and  defendant,  and  a  right  of  recovery 
thereon.     Hallock  v.  Brier,  80  Mo.  App.  331. 

No  allegation  of  an  implied  promise  to  pay  damages  for  the  breach  of  an 
express  contract  is  necessary  in  an  action  of  assumpsit,  as  the  law  im- 
poses the  payment  of  damages.     Keyea  v.  BinJcert,  48  111.  App.  259. 

Sale  and  delivery  of  goods,  not  alleging  promise  to  pay.  Demurrer  over- 
ruled because  the  only  effect  of  alleging  it  would  be  to  invite  an  imma- 
terial denial  of  a  legal  inference.     Glenny  v.  Uitchins,  4  How.  Pr.  98. 

Chitty  says  that  to  omit  the  allegation  of  a  promise  is  untechnical.  1 
Chitty,  PI.  16th  Am.  ed.  309. 

A  complaint  in  an  action  for  services,  from  which  it  is  impossible  to  deter- 
mine whether  plaintiff  relies  on  a  specific  contract  or  on  an  implied  con- 
tract for  the  reasonable  value  of  the  services,  is  not  good  against  a  spe- 
cial demurrer  for  uncertainty  or  ambiguity.  Sfiade  v.  Siason  Mill  d 
Lumber  Co.  115  Cal.  357,  47  Pac.  135. 

An  implied  undertaking  by  a  factor  to  pay  drafts  drawn  by  a  customer  cut 
of  funds  of  the  latter  in  his  possession  is  sufficiently  pleaded  in  a  peti- 
tion in  an  action  for  damages  for  his  refusal  to  pay  a  draft,  by  aver- 
ring that  previous  drafts  so  drawn  had  been  promptly  paid,  and  that 
the  refusal  was  wanton  and  malicious.  Moss  v.  Stokeley,  95  Qa.  075, 
22  S.  £.  G92  (motion  on  arrest  of  judgment). 

An  allegation  in  a  complaint,  that  defendant  used  and  occupied  a  certain 
building  owned  by  plaintiff,  for  a  stated  period,  with  plaintiff's  permis- 
sion, and  that  the  use  and  occupation  were  reasonably  worth  a  specified 
sum,  and  that  no  part  thereof  has  been  paid  except  a  sum  named,  and 
alleging  the  amount  still  due, — is  a  sufficient  allegation  of  an  implied 
contract.    Bank  of  Sun  City  v.  "Keff,  50  I^n.  606,  31  Pac.  1054. 

A  complaint  alleging  that  plaintiff  was  requested  by  defendant  to  do  cer- 
tain extra  work  in  addition  to  that  called  for  by  the  contract  of  employ- 
ment is  not  demurrable  on  the  ground  that  the  implication  is  that  the 
charge  for  extra  work  is  embraced  in,  and  compensated  for  by,  the  origi- 
nal employment.  Searl  ▼.  American  Tobacco  Co.  12  Misc.  201,  33  N. 
Y.  Supp.  271. 

A  declaration  in  an  action  on  a  policy  of  insurance  sufliciently  avers  an 
agreement  by  the  insured  to  pay  sudi  sums  as  he  might  be  assessed  in 


318  BBIEFON    PLEADINGS ^DEMUBBBB. 

addition  to  the  cash  pTemiuma,  where  it  appears  therefrom  that  the 
agreement  is  a  part  of  the  consideration  for  the  policy  and  a  coBditioo 
of  its  issuance,  as  the  acceptance  of  the  policy  is  tantamount  to  such 
an  agreement.     Whipple  v.  United  F,  Ina.  Co.  20  R.  L  2G0,  38  Atl.  498. 


153.  Express  contract, — ^teclmical  words  not  necessary. 

Under  the  new  procedure  an  allegation  of  a  contract  docs  not  re- 
quire any  particular  technical  words.  It  is  enough  if  the  intent  is 
clear.* 

^  A  declaration  in  assumpsit  is  good  without  the  word  "promised."  Uortk 
V.  Kizer,  72  HI.  172. 

"Express  understanding  and  agreement"  enough.  Heichew  t.  Homtl/ofi)  3 
G.  Greene,  596.    See  Spence  v.  Spenee,  17  Wis.  448,  to  the  same  effect 

A  finding  that  there  was  no  delivery  of  a  deed  was  held  error  in  law  be- 
cause the  complaint  assumed  delivery,  and  alleged  that  the  grantee^ 
"obtained"  the  deed  for,  etc,  and  the  answer  did  not  deny  its  execution 
and  implied  delivery.  Todd  v.  yelaon,  109  N.  Y.  316,  325,  16  N.  £. 
360. 


Allegation  between  vendor  and  purchaser  that  certain  encumbrances  were 
to  be  paid  by  the  purchaser,  held  to  import  a  promise  to  pay.  Smith  v. 
John9<m,  HiU  Sl  D.  Supp.  240. 

Compare  First  Nat,  Bank  v.  Fair,  127  Pa.  324,  18  Atl.  3,  holding  an  alle 
gation  thai  a  payment  alleged  to  have  been  made  "was  to  apply  on"  a 
specified  demand,  not  an  allegation  of  an  agreement  so  to  apply  it 

Compare,  also,  Brunsunck  d  W.  R.  Co,  v.  Clem,  80  Ga.  534,  7  S.  £.  84,  an 
action  for  personal  injuries,  in  which  it  was  held  that  a  plea  that  plain- 
till  was,  after  his  injury,  and  prior  to  this  suit,  employed  by  the  de- 
fendant, and  paid  for  his  services,  on  the  faith  of  the  statement  and 
agreement  by  him  that  he  intended  not  to  sue  for  damages,  was  prop- 
erly stricken  out,  as  it  failed  to  specify  to  whom  the  statement  was 
made,  or  with  whom  the  agreement  was  made,  and  did  not  allege  they 
were  made  to  or  with  defendant. 

A  declaration  which  sets  out  the  contract  sued  on,  states  when  and  where 
it  was  made,  and  alleges  all  the  circumstances  necessary  to  support  the 
action,  with  sufficient  fullness  and  precision  to  apprise  the  defendant  of 
the  grounds  of  the  plaintifT's  claim  and  enable  him  to  plead  thereto,  is 
not  demurrable  for  not  stating  "when,  where,  and  how"  the  contract  de- 
clared on  was  made.  Mutiial  L.  In8,  Co,  v.  Oliver,  95  Va.  445,  28  S.  S 
594. 

A  complaint  alleging  that  plaintiff  claims  of  defendant  a  specified  amount 
due  on  a  rental  contract  "executed  by  defendant  in  January,  1895,  fcsr 
the  rent  of  specified  land"  for  such  year,  is  not  demurrable  oo  the 
gi'ound  that  it  does  not  show  a  contract  by  defendant  to  pay  plaintif 
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rent,  or  that  plaintiff  has  a  lien  on  the  crop  for  rent,  or  any  crop  on 
which  plaintiff  has  a  lien.  Burgess  t.  American  Mortg,  Co,  115  Ala. 
468,  22  So.  282. 

An  allegation  in  a  bill  that  an  antenuptial  contract  had  been  executed,  and 
the  money  paid  to  the  widow  and  receipted  for  by  her,  is  a  sufficient 
averment  of  an  executed  contract,  and  need  not  set  out  that  she  had  full 
knowledge  of  the  decedent's  property  and  of  all  the  rights  she  sur- 
rendered by  entering  into  the  contract.  HudncUl  y.  Ham,  172  III.  76, 
49  N.  E.  985. 

The  making  of  an  agreement  by  defendant  not  to  engage  in  a  certain  busi- 
ness in  a  certain  city  is  sufficiently  pleaded  by  a  complaint  alleging 
that  plaintiff  and  defendant  were  partners  in  such  business,  and  that 
defendant  offered  plaintiff  to  surrender  his  interest  in  the  firm,  and  not 
to  go  into  such  business  again  in  that  city  so  long  as  plaintiff  remained 
in  the  business,  ii  plaintiff  would  pay  him  a  specified  consideration,  and 
that  upon  such  conditions  the  parties  consummated  the  trade.  O'Neal 
V.  Hines,  145  Ind.  32,  43  N.  £.  946. 

A  complaint  sufficiently  avers  an  agreement  or  promise  to  pay  a  bill  of 
exchange,  when  it  alleges  an  express  promise  by  the  acceptor,  and  that 
before  maturity  it  was  sold,  discounted,  and  indorsed  to  plaintiff  by  the 
indorsee  in  the  usual  course  of  business.  Rudd  v.  Deposit  Bank,  105 
Ky.  443,  49  S.  W.  207,  Affirmed  on  Rehearing  in  105  Ky.  449,  49  S.  W. 
971. 

That  there  was  an  agreement  between  a  railroad  company  and  contractors 
engaged  in  constructing  the  roadbed,  to  transport  the  latter's  employ- 
ees, is  sufficiently  shown  by  an  averment  in  an  action  for  personal  in- 
juries against  the  company,  that  there  was  an  "arrangement"  between 
them  to  that  effect,  where  it  is  clear  from  the  other  allegations  of  the 
complaint  that  the  word  was  used  in  the  sense  of  an  agreement  or  con- 
tract.   Boyle  ▼.  Great  Northern  R.  Co,  13  Wash.  383,  43  Pac.  344. 

A  complaint  in  an  action  to  foreclose  a  materialman's  lien  is  not  insuffi- 
cient for  failure  to  show  any  contractual  relation  existing  between  the 
owner  of  the  building  and  premises  in  controversy  and  the  person  to 
whom  the  materials  were  furnished,  where  it  alleges  an  agreement  be- 
tween the  parties  for  the  furnishing  and  doing  the  plumbing  on  the 
dwelling  house  in  question.  Oriffith  v.  Mawwell,  20  Wash.  403,  56  Pac. 
571. 

A  complaint  clearly  showing  that  defendant  undertook  to  furnish  sheep, 
which  plaintiff  was  to  get  kept  and  fattened  by  farmers  until  ready  for 
market,  and  to  have  a  certain  sum  as  compensation  for  his  services; 
that  plaintiff  accepted  the  proposition  and  spent  time  and  money  in 
making  the  arrangements;  and  that  defendant  partially  failed  to  carry 
out  the  agreement, — states  a  cause  of  action  on  an  express  contract. 
Watemixin  v.  Waterman,  81  Wis.  17,  50  X.  W.  668. 

A  contract  consisting  of  a  letter  containing  a  proposal,  and  a  telegram  of 
acceptance,  is  a  parol  contract  and  properly  declared  on  as  such  in  an 
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action  for  breach  of  the  contract.  Trench  v.  Hardin  County  Canning 
Co.  168  111.  135,  48  N.  E.  64  (so  held  on  error;  Citii^  Madison  County 
V.  Miller,  87  Ind.  257 ) . 

A  complaint  on  an  oral  agreement,  part  of  which  has  been  reduced  to  writ- 
ing, may  properly  allege,  as  a  basis  for  the  recovery  of  damages  result- 
ing from  its  breach,  the  eicecution  of  a  parol  agreement.    American 
Contract  Co,  v.  Bullen  Bridge  Co.  29  Or.  549,  46  Pac.  138  (Citing  Loui« 
ville,  N,  A.  d  C.  R.  Co,  v.  Reynolds,  118  Ind.  170,  20  N.  £.  711). 


154.  — mutuality. 

Wliere  mutuality  is  necessary  to  sustain  a  contract,  a  mere  aUega- 
tion  of  making  an  apparently  unilateral  contract  is  not  enough.^ 

And  if  the  pleader  sets  fortli  an  offer  accepted,  his  allegation  must 
show  an  express  acceptance^  unqualified,'  or  acts  that  may  be  pre- 
sumed to  have  been  equivalent  thereto.* 


'  Banhom  v.  Rodgers,  33  Fed.  851 ;  Rohinson  Consol.  Min.  Co.  y.  Johnson, 
13  Colo.  258,  5  L.  R.  A.  769,  22  Pac.  459  (allegation  that  plaintiff  en- 
tered into  a  contract  with  defendant  to  furnish,  etc,  without  all^g 
that  defendant  agreed  to  take) . 

'Billings  v.  Sanderson,  8  Mont.  201,  19  Pac  307  (allegation  of  contract  tn 
purchase,  ujider  circular  issued  by  railroad  company,  but  not  alleging 
notice  of  acceptance,  bad). 

Wiley  V.  San  Pedro  rf  C.  i>.  A.  Co.  5  N.  M.  Ill,  20  Pac.  115  (allegation  of 
offer  requiring  acceptance  by  signature,  and  nothing  to  show  it  but  "ae- 
cepted"  indorsed  without  signature,  bad ) . 

*Greenaicalt  v.  Este,  40  Kan.  4 IS,  19  Pac.  803  (allegation  of  offer  to  sell. 
accepted  by  agreeing  to  pay  at  a  place  not  mentioned  In  the  offer,  bad). 

*  Franklin  Needle  Co.  v.  Franklin,  65  N.  H.  177,  18  Atl.  318  (allegation  of 
offer  of  exemption  from  tax  if  plaintiff  would  go  on  and  build  his  mill: 
and  that,  relying  on  the  offer,  he  actually  did  go  on  and  build  it,— held 
suihcient  to  imply  acceptance). 


155.  —  execution  and  delivery. 

An  allegation  of  making/  executing,^  or  indorsing,'  and  the  like, 
the  parties  to  the  act  being  designated,^  sufficiently  imports,  on  de- 
murrer, whatever  acts  are  essential  to  the  validity  of  effectual  execu- 
tion,— such  as  delivery  in  the  case  of  a  note  or  deed,  and  acknowledg- 
ment in  the  case  of  a  married  woman's  deed ;  unless  the  instrmncDt 
is  sucli  that  acceptance  cannot  be  presumed,^-such  as  an  assignment 
in  trust' 
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But  where  time  of  execution  is  material,  and  the  specific  time  is  to 
be  determined  by  the  time  of  delivery,  an  allegation  or  denial  of  mak- 
ing at  a  specified  time  is  not  equivalent  to  an  averment  of  delivery 
at  that  time.® 

And  if  delivery  and  acceptance  is  admitted,  a  denial  that  any  con- 
tract was  thereby  made  is  unavailing,  being  a  mere  conclusion.^ 

A  plea  that  a  paper  was  blank  when  signed,  and  so  is  not  the 
party's  deed,  is  insufficient  without  stating  tliat  it  was  blank  when  de- 
livered.® 

^Chappett  v.  Bissell,  10  How.  Pr.  274;  Burrall  v.  De  Grooi,  5  Duer,  379. 

An  aUegation  that  an  award  was  made  imports  that  it  waa  ready  to  be  de- 
livered.    Munro  v.  Alaire,  2  Cai.  320. 

An  allegation  in  a  complaint,  that  the  defendant  made  and  entered  into  an 
agreement,  suificiently  imports  a  delivery.  Stanton  v.  Singleton  (Cal.) 
54  Pac.  587  (Citing  RwseU  v.  Whipple,  2  Cow.  536;  Peeta  v.  Brait,  6 
Barb.  662;  Smith  v.  Waite,  103  Cal.  372,  37  Pac.  232). 

An  allegation  in  a  complaint  on  a  joint  and  several  bond,  that  "defendants 
bound  themselves  by  a  writing  under  seal/'  is  a  sufficient  allegation  of 
delivery  of  the  bond.  Jacobs  v.  CurtisSs  67  Conn.  497,  35  Atl.  501  (Cit- 
ing Martin  v.  Davie,  2  Colo.  313;  State  ex  rel.  Phillips  v.  Rush,  77  Mo. 
58C). 

*Parkison  v.  Boddiker,  10  Colo.  503,  15  Pac.  806;  La  Fayette  Ins.  Co.  v. 
Rogers,  30  Barb.  491,  and  cases  cited  (action  on  specialty;  demurrer 
held  frivolous) ;  Robert  v.  Oood,  36  N.  T.  408  (undertaking) ;  Brincker- 
hoff  V.  Laicrence,  2  Sandf.  Ch.  400;  Moore  v.  Tibman,  83  Dl.  358 
(mortgage). 

Bull  V.  Meloney,  27  Conn.  560  (strict  foreclosure;  allegation  that  respond- 
ent executed  to  petitioner  a  deed  of  the  land,  equivalent,  on  default,  to 
ar  allegation  that  he  conveyed). 

'^ade  and  entered  into"  a  written  agreement  imports  delivery.  Romans 
V.  Langevin,  34  Minn.  312,  25  N.  W.  638  (Citing  Churchill  y.  Gardner, 
7  T.  R.  596). 

Express  admission  of  execution  of  deed  to  defendant  precludes  proof  that 
it  was  not  delivered.    Thorp  v.  Keokuk  Coal  Co.  48  N.  Y.  253. 

In  Todd  V.  Nelson,  109  N.  Y.  316,  325,  16  N.  E.  360,  the  court  says  the 
word  "executing**  may  appear,  from  the  context,  to  include  the  whole 
formality  of  making  a  valid  conveyance. 

Allegation  that  a  person  "entered  into**  a  contract  in  writing  means  exe- 
cuted, and  implies  a  delivery  and  acceptance  of  it.  Douthit  v.  Mohr, 
116  Ind.  482,  18  N.  E.  449. 

Allegation  that  defendant  "executed**  a  written  agreement  is  equivalent  to 
saying  "subscribed."    The  Code  rule  of  liberal  construction  lequirets 
this.     Cheney  v.  Cook,  7  Wis.  413. 
Abb.  Pl.  Vol.  I.— 21. 
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Allegation  that  the  bond  sued  upon  is  writing  obligatory  of  defendants 
guffidentlj  imports  delivery.  The  Auditor  use  of  State  t.  Woodrug, 
2  Ark.  73,  33  Am.  Dec.  3C8. 

An  allegation  that  defendant  made,  executed,  and  delivered  the  note  io 
suit,  whereby  he  pronused  to  pay  a  specified  amount  to  a  desigDatcd 
payee  therein  named,  is  sufficient  without  an  allegation  that  the  note 
was  delivered  to  such  payee.  Topping  y.  Clay,  65  Minn.  340,  68  X.  W. 
34. 

An  averment  in  a  complaint,  of  the  making  and  execution  of  a  contract, 
sufficiently  alleges  its  delivery.  Elbring  T.  Mullen  (Idaho)  38  Pac. 
404  (Citing  Book  v.  White,  36  Cal.  299). 

An  allegation  that  a  husband  and  wife  executed  a  warranty  deed  souglit  to 
be  corrected,  and  that  the  grantee  therein  named  subsequently  ooDveyeii 
a  part  of  the  laad,  is  a  sufficient  allegation  that  the  deed  was  delivereJ 
to  and  accepted  by  such  grantee.  McReynolde  v.  Qrubh,  150  Mo.  352, 
51  S.  W.  822  (so  held  on  error) . 

A  petition  alleging  that  the  defendants  were  partners,  and  as  such  executed 
the  contract  sued  upon,  and  delivered  it  to  the  plaintiffs,  need  not  alsci 
aver  a  delivery  of  the  contract  to  the  defendants.  Batee  v.  Scheik^  47 
Ho.  App.  642  (so  held  on  error). 

A  bill  for  specific  performance  of  a  contract  for  the  sale  of  real  estate  suf- 
ficiently shows  the  contract  to  have  been  in  writing  and  subscribed  by 
the  defendant)  by  an  averment  that  defendant  executed  a  deed  in  pur- 
suance of  the  agreement,  and  still  retains  possession  thereof,  to  entitle 
plaintiff  to  go  to  his  proofs.  Becker  v.  Patten,  10  Pa.  Co.  Ct  643,  1  Pa. 
Dist.  R.  24. 

A  petition  in  an  action  to  recover  street  improvement  assessments,  alleg- 
ing the  execution  of  the  contract,  sufficiently  alleges  that  the  contract 
was  signed  by  the  mayor  and  clerk,  where  such  signature  is  required. 
Breath  v.  Galveston  (Tex.  Civ.  App.)  46  S.  W.  903,  Reversed  in  92  Tex. 
454,  49  S.  W.  575. 

Contra,  Hatch  v.  Peet,  23  Barb.  575  (allegation  that  a  party  did  "execute 
a  release"  is  not  sufficient  without  stating  the  manner, — whether  mider 
seal,  etc.  But  this  case  is  not  authority  for  holding  the  defect  reacbeii 
by  demurrer.    Motion  is  the  remedy). 

*Bank  of  Lowville  v.  Edtcards,  11  How.  Pr.  216  (intimating  that  if  the  al- 
legation be  defective  the  remedy  is  by  special  demurrer;  not  by  motion 
to  make  more  definite  and  certain). 

Lloyd  V.  Boward,  20  L.  J.  Q.  B.  N.  S.  1.  The  rule  of  law  is  that  an  in 
dorsement  consists  not  only  of  the  writing  of  the  indorser,  but  also  of 
the  delivery  of  the  bill  with  the  intention  of  passing  the  property  in 
the  bill.  Thus,  an  allegation  of  indorsement  to  a  particular  person  may 
be  denied  if  there  was  no  delivery  to  him. 

*  But  an  allegation  that  a  note  properly  indorsed  was  presented  to  plaintiff 
by  a  certain  person  as  agent  of  defendant  is  not  equivalent  to  an  alle- 
gation that  it  was  indorsed  by  the  defendant.  Vationai  City  Bank  t. 
Westcott,  118  N.  Y.  468,  23  N.  E.  900,  Reversing  43  Hun«  637. 


Vn. FOB  INSUFFICIENCY  ;  PAETICULAE  ALLEGATIONS.     823 

Compare  Jones  v.  Bow,  137  Mass.  119  (allegation  that  the  makers  of  a  note 
entered  into  the  following  contract,  indorsed  upon  the  note, — ^''We  here- 
by  guarantee  the  payment  of  the  within  note/'  and  that  the  note,  in 
such  condition,  was  indorsed  to  the  plaintiff  for  valuable  consideration, 
etc.,  is  not  objectionable  on  the  ground  that  there  is  no  express  aver- 
ment that  the  guarantee  was  made  to  the  plaintiff). 

*  Joseph  V.  Dougherty,  60  Cal.  358.    Tjfie  court  says  that  an  acknowledg- 

ment being  essential  to  validity,  until  acknowledged  an  instrument  is 
not  executed,  but  when  executed  it  is  acknowledged ;  for  when  it  is  said 
that  an  instrument  is  "executed,"  every  act  is  imported  which  is  requi- 
site to  make  it  operative  and  effective. 

For  other  cases,  see  Mechanics'  Bkg,  Asso,  v.  Spring  Valley  Shot  d  Lead 
Co.  25  Barb.  419;  Gristcold  v.  Laverty,  3  Duer,  691;  JVeu?  York  Marbled 
Iron  Works  v.  Smith,  4  Duer,  362;  Price  v.  McClave,  6  Duer,  544;  Prin- 
die  V.  Carutliers,  15  N.  Y.  425;  LaFayette  Ins.  Co,  v.  Rogers,  30  Barb. 
491. 

*  Mallory  v.  Latnphear,  8  How.  Pr.  491 ;  Union  Mui.  Ins,  Co.  v.  Commercial 

Mut.  Marine  Ins,  Co,  2  Curt.  C.  C.  524,  Fed.  Cas.  No.  14,372;  and  see 
affirmance,  19  How.  318,  15  L.  ed.  636. 

An  affidavit  of  defense  averring  that  the  bond  in  suit  was  "executed"  on 
Sunday  is  insufficient  where  the  bond  is  not  dated  on  Sunday,  since  it 
does  not  negative  its  delivery  on  a  different  day.  Stevens  v.  HaUock^ 
7  Kulp,  260  (rule  for  judgment). 

*  Budd  V.  Kramer,  14  Kan.  101. 

*  Lockart  y.  Roberts,  3  Bibb,  361. 

156.  —  seaL 

At  common  law  to  maintain  an  action  of  covenant,  the  declaration 
is  bad  on  demurrer  if  it  does  not  expressly  allege  that  the  instrument 
was  under  seal,  either  in  terms,  or  by  describing  it  as  an  "indenture," 
or  a  '"deed,"  or  a  "writing  obligatory,"*  each  of  which  phrases  suffi- 
ciently imports  a  seal.^  Neither  giving  a  copy  with  a  testificandum 
clause  aaying  "our  hands  and  seals,"  nor  adding  a  scroll  or  "l.  s."  in 
a  copy  pleaded,  is  enough  as  against  demurrer.  Nor  does  the  word 
"release"  import  a  seal.* 

Under  the  new  procedure  it  is  the  better  opinion  that  an  allega- 
tion that  the  parties  conveyed,  or  one  executed  to  the  other  a  deed,  or 
a  mortgage,  or  the  like,  suffices  on  demurrer  to  import  a  seal  when- 
ever a  seal  is  necessary.* 

*  Van  Saniwood  v.  Sandford,  12  Johns.  197  j   Macomb   v.   Thompson,  14 
Johns.  207. 
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Dictwn  in  Jenkins  v.  Pell,  17  Wend.  417.  In  alBrming  this  decision  in  20 
Wend.  450,  the  chancellor  says:  "Where  the  law  requires  an  instru- 
ment to  be  under  seal  to  authorize  a  particular  remedy  thereon,  it  is 
necessary  in  pleading  to  state  the  fact  that  it  w&s  under  seal,  either  in 
terms  or  in  other  language  from  which  the  fact  that  it  was  imder  seal 
can  be  legally  inferred."  But  this  seems  too  broad.  See  |  158,  infra, 
as  to  Pleading  under  Statute  of  Frauds,  where  the  Contract  does  not 
Appear  to  be  Oral. 

A  bill  by  creditors  to  set  aside  a  release  of  their  claims  by  one  to  whom 
they  had  been  assigned  for  purposes  of  suit  is  demurrable  where  it  fails 
to  allege  that  the  release  was  under  seal,  and  contains  no  sufficient 
charges  of  fraud  or  breach  of  trust,  although  the  release  is  set  out  ver- 
batim, and  purports  to  be  under  seal.  Dougan  v.  Mitchell,  0  Manitoba 
Rep.  477. 

But,  in  Virginia,  the  question  whether  or  not  the  inatnuneat  sued  on  is  a 
sealed  one  is  one  of  fact  to  be  presented  at  the  hearing  by  proper  motion 
or  plea,  and  not  by  demurrer  to  the  declaration,  where  there  is  no  alle- 
gation therein  that  it  is  a  sealed  instrument.  Qruhha  v.  "SationaX  L 
Maturity  Ins,  Co,  94  Va.  589,  27  S.  E.  464. 

So,  also,  the  provi&ion  of  N.  C.  Code,  S  683,  requiring  contracts  of  corpora- 
tions creating  a  liability  exceeding  $100  to  be  in  writing,  with  the  cor- 
porate seal  attached  to  the  signature  of  an  officer,  is  available  only  by 
plea  as  in  case  of  the  statute  of  limitations,  and  not  by  demurrer. 
Friedewcald  Co,  ▼.  AsheviUe  Tobacco  Works,  117  N.  C.  544,  23  S.  £ 
490. 

*See  cases  under  note  1;  Magee  y.  Fisher,  8  Ala.  320;  Clark  v.  PhiUi^y 
Hempst.  294  (writing  obligatory). 

Contra  of  the  terms  "indenture,"  "covenant,"  "demise,"  and  "to  farm  let." 
Magee  v.  Fisher,  8  Ala.  320. 

Whether  "indenture"  implies  a  seal,  compare  Hopewell  Ttcp,  Overseert  of 
Poor  V.  Amicell  Ticp.  Overseers  of  Poor,  6  N.  J.  L.  169 ;  Magee  v.  Fisher, 
8  Ala.  320. 

Averring  that  defendant  "covenanted"  to  do  a  certain  thing  is  not  sujS- 
cient  to  show  that  the  contract  was  under  seal.  Wineman  r.  Hughson, 
44  111.  App.  22. 

*  See  note  to  S  I55>  supra. 

An  averment  that  parties,  one  of  which  was  a  railroad  company,  had  set 
their  hands  and  seals  to  a  contract  the  attesting  clause  of  which  alleged 
tliat  the  railroad  company  had  signed,  sealed,  and  delivered  in  the  pres- 
ence of  two  witnesses  who  signed  their  names  thereto,  is,  on  detnumr, 
a  sutFicient  allegation  that  the  instrument  was  sealed  with  the  common 
or  corporate  seal  of  the  company.  Jacksonville,  M.  P.  R.  d  A'ac.  Co. 
V.  Hooper,  160  U.  S.  514,  40  L.  ed.  515,  16  Sup.  Ct.  Rep.  379. 

That  the  instrument  sued  on  in  an  action  of  assumpsit  is  set  out  and  is 
shown  to  contain  an  attesting  clause,  "Witness  our  hands  and  seals," 
and  the  word  "seal"  in  connection  with  the  signature,  does  not  shov 
that  it  was  in  fact  under  seal  so  as  not  to  support  an  action  of  assump- 
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flit,  since  the  evidence  may  show  that  the  instrument  was  not  in  fact 
sealed  with  defendant's  seal.    Kent  v.  Bay  State  0<t8  Co,  93  Fed.  887. 

A  declaration  upon  a  contract  does  not  sufficiently  show  that  the  contract 
was  under  seal  by  setting  it  forth  verbatim,  including  the  words  "in 
witness  whereof  the  said  parties  hereto  have  hereunto  set  their  hand^ 
and  seals/'  and  the  signatures  followed  by  the  letter  ''S."  Work  v. 
Curtis,  10  Manitoba  Hep.  201. 

An  impression  of  the  seal  of  a  company  upon  a  promissory  note  will  not 
affect  the  personal  obligation  of  the  persons  signing,  in  the  absence  of 
an  averment  in  the  petition  in  an  action  thereon  that  the  company  is  a 
corporation  having  a  seal.  Tama  Water  Povcer  Co.  v.  Raniadell,  00 
Iowa,  747,  Appx.,  52  N.  W.  200  (so  held  on  error). 

^  Webster  v.  People,  92  N.  Y.  426  (criminal  indictment). 

Allegation  that  the  corporation  by  its  corporate  name  made  the  bonds,  and 
"made  and  delivered  a  deed  purporting  to  be  a  trust  deed,  and  by  said 
trust  deed  granted,  sold,  and  conveyed,"  etc.,  imports  a  seal.  McAllis- 
ter V.  Plant,  54  Miss.  106. 

The  court  will  look  at  the  exhibit  annexed  if  necessary.  Moore  v.  Titman, 
33  111.  358;  Comerford  v.  Cohh,  2  Fla.  418. 

As  to  the  rule  imder  statutes  making  an  unsealed  instrument  equal  to  a 
sealed  one,  see  Duncan  v.  Clements,  17  Ark.  279. 

An  allegation  that  defciulant  and  his  wife  made,  executed,  and  delivered 
the  mortgage  sought  to  be  foreclosed,  is  sufficient  to  include  the  sign- 
ing, sealing,  atte^tation,  and  acknowledgment  of  such  mortgage.  Laur- 
efit  V.  Lanning,  32  Or.  11,  51  Pac.  80. 

A  complaint  on  a  tax  deed  to  bar  former  owners  sufficiently  shows  that  the 
tax  deed  therein  set  forth  was  sealed  with  the  county  board  seal,  where 
the  attestation  clause  recites  that  the  county  clerk  affixed  the  seal  of 
the  board  of  supervisors,  and  his  signature  is  then  indicated,  followed 
by  the  word  "[Seal]."     Uunt  v.  Miller,  101  Wis.  583,  77  N.  W.  874. 

157.  —  statute  of  frauds,  where  contract  appears  to  be  oral. 

A  pleading  seeking  to  enforce  a  contract  which  is  witliin  the  stat- 
ute of  frauds  is  bad  on  demurrer  if  it  shows  tliat  the  contract  was 
oral,  and  does  not  show  that  it  was  made  in  conformity  to  the  statute,^ 
or  that  the  case  is  within  some  exception  to  tlie  statute.^ 

^Randall  v.  Howard,  2  Black,  585,  17  L.  ed.  269  (bill  sought  to  establish 
a  trust)  ;  Barr  v.  O'Donnell,  76  Cal.  469,  18  Pac.  429  (bill  to  establish 
a  trust) ;  Krohn  v.  Bantz,  68  Ind.  277,  Overruling  Harper  v.  Miller, 
27  Ind.  277;  Lifm  Boyd  Tobacco  Warehouse  Co.  v.  Terrill,  13  Bush, 
463  (general  demurrer  enough) ;  Walker  v.  Locke,  5  Gush.  90;  Camp- 
bell V.  Broun,  129  Mass.  23;  Slack  v.  Black,  109  Mass.  490;  Wentvcorfh 
V.  Wenitcorth,  2  Minn.  277,  72  Am.  Dec.  97,  Gil.  238;  Maccy  v.  Chit- 
dress,  2  Tenn.  Ch.  438. 

A  demurrer  is  the  proper  remedy  where  the  bill  shows  on  its  face  that  tV.o 
agreement  to  convey  was  an  oral  one.     Cloud  v.  Oreasley,  125  111.  313, 
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17  N.  E.  82C  (Citing  Walker  v.  Locke,  5  Cush.  00;  Slack  v.  Black.  109 
Mass.  496;  Ahrend  ▼.  Odiome,  118  Mas&  268,  19  Am.  Ilep.  449;  Fam- 
ham  y.  Clements,  51  Me.  42C;  Walker  v.  Ray,  111  111.  315). 

According  to  Dargin  v.  Hetclitty  116  Ala.  510,  22  So.  128,  the  defense  tht 
a  contract  is  void  under  the  statute  of  frauds  because  not  in  writ::.: 
is  not  available  on  demurrer,  but  must  be  made  by  plea. 

Demurrer  lies  if  it  is  fairly  to  be  inferred  from  the  pleading  that  the 
agreement  was  oral.     Howard  ▼.  Broioer,  37  Ohio  St.  402. 

But  if  the  pleading  alleges  facts  which  raise  an  implied  promise,  not  im- 
paired by  the  statute,  it  may  be  sustained  in  that  aspect.  Wonscttkr 
V.  Lee,  40  Kan.  367,  10  Pac.  862. 

In  a  foreclosure  action  a  cross-bill  filed  by  a  defendant  railroad  oompnnT 
whose  road  is  operated  on  a  portion  of  the  premises,  asking  that  the 
property  be  marshaled  for  the  payment  of  the  encumbrance,  and  that 
its  holding  be  charged  only  with  the  value  of  the  premises  at  the  date 
of  entry,  because  its  road  was  constructed  under  an  express  agreement 
with  the  original  owner,  and  continued  by  a  subsequent  owner,  to  make 
conveyance,  ia  not  demurrable  as  an  attempt  to  enforce  an  oral  con- 
tract within  the  statute  of  frauds^  but  the  relief  sought  is  an  enforce- 
ment of  equities.     Huntington  v.  Headley  (N.  J.  Eq.)  41  Atl.  670. 

'  In  ejectment  an  answer  setting  up  aa  oral  agreement  for  the  sale  of  the 
land  and  praying  specific  performance  of  it  is  not  demurrable  where  it 
also  avers  acts  of  part  performance  which  take  the  case  out  of  the 
statute.     Arguello  v.  Edinger,  10  Cal.  150. 

If  it  is  averred  that  a  parol  agreement  within  the  statute  has  been  ei^ 
cuted,  it  is  no  longer  in  parol,  and  demurrer  will  not  lie.  Shaiik  t. 
Teeple,  33  Iowa,  189. 

After  stating  a  contract,  without  indicating  that  it  was  in  writing,  a  fur- 
ther statement,  "a  copy  of  said  written  contract  is  herewith  filed  sod 
made  a  pai*t  of  this  answer,"  is  a  sufficient  allegation  that  it  was  in 
writing.     Burrow  v.  Tcrre  Haute  d  L,  R.  Co,  107  Ind.  432,  8  N.  E.  167. 

Whether  the  law  of  the  place  of  making  the  contract  or  of  the  forum  applies, 
see  Marie  v.  Garrison,  13  Abb.  N.  C.  210;  Reed,  Stat.  Fr.  18,  note  (t); 
Adams  v.  Clutterbuck,  L.  R.  10  Q.  B.  Div.  403. 

A  petition  in  an  action  upon  a  contract  within  the  statute  of  frauds  vi 
demurrable  where  it  fails  to  state  facts  taking  the  contract  out  of  the 
statute.  Powder  River  Live  Stock  Co,  v.  Lamb,  38  Neb.  339,  56  N.  ^' 
1019. 

The  court  must,  upon  demurrer,  determine  whether  or  not  the  faets  stated 
in  the  bill  as  taking  an  oral  contract  out  of  the  statute  of  frauds  con- 
stitute a  sufficient  part  performance.  Dicken  v.  McKinley,  163  Ill> 
318,  45  N.  E.  134. 

A  claim  that  the  contract  sued  on  need  not  be  in  writing  b  available  on 
demurrer  to  an  answer  setting  up  the  statute  of  frauds  and  allegin.? 
that  the  contract  ^-as  not  in  writing.  Brookline  Vat,  Bank  v.  Moers, 
19  App.  Div.  155,  45  N.  Y.  Supp.  997. 
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158. where  contract  does  not  appear  to  be  oral. 

A  pleading  seeking  to  enforce  a  contract  which  is  within  the  stat- 
ute of  frauds  is  not  demurrable  because  it  does  not  affirmatively  show 
that  it  was  made  in  conformity  to  the  statute,  or  within  some  excep- 
tion. It  is  enough  that  it  does  not  show  it  was  oral  or  otherwise  with- 
out conformity  to  the  statute.* 

Under  statutes  requiring  written  instruments  sued  on  to  be  filed 
or  furnished  as  exhibits,  the  failure  to  allege  or  file  a  writing  suffi- 
ciently shows  that  the  contract  was  not  in  writing.^ 

^Sanborn  v.  Rodgera,  33  Fed.  851;  Dargin  v.  Hetclitt,  115  Ala.  510,  22  So. 
128;  Broder  v.  Conklin,  77  Gal.  330,  19  Pac.  513;  Hunt  v.  Eayi,  10 
Colo.  278,  15  Pac.  410;  Draper  v.  Macon  Dry-Goods  Co.  103  Ga.  661, 
30  S.  £.  566;  Bluthenthal  v.  Moore,  106  Ga.  424,  32  S.  E.  344;  Homer 
V.  Frazier,  65  Md.  1,  4  Atl.  133;  Price  v.  Weaver,  13  Gray,  272;  Elliott 
V.  Jenneas,  111  Mass.  29;  Steams  v.  iKLke  Shore  d  M,  S.  R.  Co.  112 
Mich.  651,  71  N.  W.  148  (Citing  Harris  Photographing  Supply  Co.  v. 
Fisher,  81  Mich.  136,  45  N.  W.  661);  Krohn  ▼.  Bantz,  68  Ind.  277; 
Shertcood  v.  Sawton,  63  Mo.  78;  Whitehead  y.  Burgess,  61  N.  J.  L.  76, 
38  Atl.  802  (Citing  Duppa  y.  Mayo,  1  Wms.  Saund.  276;  Elting  v. 
Vanderlyn,  4  Johns.  237 ;  Marston  v.  Siceit,  66  N.  Y.  206,  23  Am.  Rep. 
43 ;  Cogine  v.  Graham,  2  Paige,  177 ;  Harris  v.  Knickerhacker,  5  Wend. 
638;  Livingston  v.  Smith,  14  How.  Pr.  490;  McCoy  Lime  Co.  v.  McCoy, 
16  Montg.  Co.  L.  Rep.  32;  Whiting  v.  Dyer,  21  R.  I.  85,  41  Atl.  895; 
Day  V.  Dalziel  [Tex.  Civ.  App.]  32  S.  W.  377;  Green  v.  Seymour,  59 
Yt.  459,  12  Atl.  206) ;  Stephens  v.  Spokane,  11  Wash.  41,  39  Pac.  26C 
(Citing  Pettit  ▼.  Hamlyn,  43  Wis.  314;  Hamilton  y.  Lau,  24  Neb.  59, 
37  N.  W.  688;  Higgins  v.  McDwinell,  16  Gray,  386;  River  Falls  Bank 
y.  German  American  Ins.  Co.  72  Wis.  635,  40  N.  W.  506). 

For  other  cases  on  the  subject,  see  Righy  v.  Vorwood,  34  Ala.  129;  Robin- 
son y.  Tipton,  31  Ala.  595;  Brown  y.  Adams,  1  Stew.  (Ala.)  51,  18 
Am.  Dec.  36;  Vunez  v.  M(yrgan,  77  Cal.  427,  19  Pac.  753;  McDonald 
V.  Mission  View  Homestead  Asso.  51  Cal.  210;  Wakefield  v.  Greenhood, 
29  Cal.  597;  Miller  v.  Upton,  6  Ind.  53;  Walker  v.  Richards,  39  N.  H. 
269;  Steams  v.  St.  Louis  d  8.  F.  R.  Co.  4  N.  Y.  S.  R.  715.  Contra, 
Duncan  v.  Clements,  17  Ark.  279;  Babcock  y.  Meek,  45  Iowa,  137 
(under  Iowa  Code,  |  2648) ;  Hocker  v.  Gentry,  3  Met.  (Ky.)  463;  Smith 
y.  Fah,  15  B.  Mon.  443. 

A  declaration  upon  a  contract  within  the  statute  of  frauds  need  not  allege 
that  the  contract  is  in  writing,  since  such  fact  will  be  presumed.  Wil- 
kinson-Gaddis  Co.  v.  Van  Riper,  63  N.  J.  L.  394,  43  Atl.  675;  Cahill 
Iron  Works  v.  Pemberton,  30  Abb.  N.  C.  455,  27  N.  Y.  Supp.  931; 
Donaldson  v.  Donaldson,  31  Ohio  L.  J.  102;  Smith  v.  Stevenson,  190 
Pa.  48,  42  Atl.  380. 

But  where  the  contract  is  a  matter  of  defense  the  writing  should  be 
averred.  Headington  v.  Keff,  7  Ohio,  pt.  1,  p.  229;  ReinJieimer  y. 
Carter,  31  Ohio  St.  679. 
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A  complaint  alleging  an  agreement  and  promise  to  convey  real  estate  is 
not  demurrable  because  it  does  not  expressly  allege  that  the  contract 
was  in  writing.  Van  Epps  y.  Redfield,  68  Conn.  39,  34  L.  R.  A.  360, 
35  Atl.  809. 

The  petition  in  a  suit  by  a  vendor  of  real  property  to  recover  the  purchase 
price  from  the  vendee  need  not  allege  that  the  contract  of  sale  was  in 
writing.  Soicards  v.  Moss,  58  Neb.  119,  78  N.  W.  373,  Reversed  on 
Rehearing  in  59  Neb.  71,  80  N.  W.  268  (so  held  on  error;  Citing 
Schmid  v.  Schmid,  37  Neb.  629,  56  N.  W.  207). 

It  is  not  necessary  in  a  bill  for  specific  performance  of  a  contract  for  the 
sale  of  lands,  to  allege  that  the  contract  is  in  writing  or  haa  been  bo 
far  executed  as  to  take  it  out  of  the  statute.  Re  Breitenstein^  23 
Pittsb.  L.  J.  N.  S.  255. 

A  demurrer  to  a  bill  to  enforce  a  vendor's  lien,  on  the  ground  that  the  con- 
tract of  purchase  violated  the  statute  of  frauds,  is  bad  where  the  aver- 
ment of  the  contract  in  the  bill  is  general,  and  does  not  state  whether 
it  was  written  or  verbal.    Harper  v.  Campbell,  102  Ala.  342,  14  So.  650. 

A  declaration  alleging  that  plaintiff  was  induced  by  defendants  to  put  io 
operation  a  sawmill,  upon  a  contract  with  them  which  is  set  out  therein, 
and  that  plaintiff  performed  his  part  and  defendant  refused  to  per- 
form, states  a  cause  of  action,  although  there  is  no  allegation  that  the 
contract  was  in  writing,  as  it  is  made  binding,  even  if  in  parol,  by 
plaintiff's  perfommnce.     Hancock  v.  Council,  96  Ga.  778,  22  S.  E.  335. 

An  answer  alleging  that,  in  pursuance  of  an  antenuptial  agreemrat  en- 
tered into  between  plaintiff  and  defendant,  who  is  plaintiff's  husband, 
certain  deeds  were  executed,  is  not  demurrable  on  the  ground  that  such 
agreement  was  verbal,  as  there  is  no  allegation  to  that  effect  Lamb 
V.  Lamh,  18  App.  Div.  250,  46  N.  Y.  Supp.  219. 

A  petition  in  an  action  for  rent,  alleging  that  defendant  occupied  the 
premises  by  permission  of  plaintiff  as  her  tenant  for  a  number  of  years, 
does  not  disclose  on  its  face  a  verbal  lease  obnoxious  to  the  statute  of 
frauds  because  for  more  than  a  year,  but  is  consistent  either  with  ft 
tenancy  at  will  or  upon  a  written  agreement,  and  is  therefore  good  on 
demurrer.  Robh  v.  San  Antonio  Street  R.  Co.  82  Tex.  392,  18  S.  W. 
707. 

A  petition  alleging  an  agreement  by  defendant  to  reconvey  land  conveyed 
to  him  by  plaintiff,  without  stating  whether  such  agreement  was  verbal 
or  written,  does  not  disclose  an  agreement  within  the  statute  of  frauds. 
Richerson  ▼.  Moody,  17  Tex.  Civ.  App.  67,  42  S.  W.  317. 

To  render  a  complaint  or  bill  subject  to  demurrer  on  the  ground  that  the 
agreement  declared  on  is  obnoxious  to  the  statute  of  frauds^  it  must 
aflirmatively  appear  that  the  agreement  is  so  obnoxious.  Strou8$  ▼. 
Elting,  110  Ala.  132,  20  So.  123. 

To  authorize  the  statute  of  frauds  to  be  raised  by  demurrer  '^he  bill  must 
show  aflirmatively  that  the  contract  or  promise  declared  on  was  not  in 
writing.*'     Manning  v.  Pippen,  86  Ala.  357,  5  So.  572. 

That  an  agreement  was  not  in  writing  and  signed  by  the  parties  as  re- 
quired by  the  statute  of  frauds  cannot  be  urged  on  demurrer  when  not 
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apparent  on  the  face  of  the  bill,  but  it  should  be  set  up  by  answer  or 
plea.     RaUton  ▼.  Rahton,  23  Pittsb.  L.  J.  N.  S.  254. 

'  Goodrich  v.  Johnson,  66  Ind.  258,  holding  that,  under  the  Indiana  Code, 
if  a  contract  be  in  writing  a  copy  must  be  filed  with  the  complaint; 
and  if  it  is  not  all^;ed  to  be  in  writing  and  no  copy  is  filed,  the  pre- 
sumption arises  that  the  contract  declared  on  is  not  a  written  one;  and 
if  the  contract  is  such  as  is  required  by  the  statute  of  frauds  to  be  in 
writing,  the  objection  may  be  taken  by  demurrer. 

For  these  Statutes,  see  Documents,  {§  24C-274,  infroh, 

159.  —  agency  in  making. 

An  allegation  that  a  party  "made'\  the  contract  alleged,  "by  his 
agent,"  is  sufBcient  on  demurrer,  although  it  docs  not  state  that  the 
alleged  agent  was  authorized;  for  making  by  agent  necessarily  im- 
plies authority.' 

^Regents  of  Vniveraity  t.  Detroit  Young  Men's  8oc.  12  Mich.  138;  Chil- 
dress V.  Emory,  8  Wheat.  642,  5  L.  ed.  705  (nor  is  it  necessary  to  state 
that  the  principal  signed  it). 

All  the  defendants  are  liable,  without  amendment  of  the  declaration,  which 
alleges  that  two  of  the  defendants  were  partners  under  a  common  firm 
name,  and  that  they,  by  their  agent,  who  is  joined  as  a  party  defendant, 
made  their  notes,  where  it  appears  that  such  agent  was  not  a  partner 
as  betwe^i  the  defendants,  but  was  liable  by  holding  himself  out  as 
such.     Nichols  y.  James,  130  Mass.  589. 

Tarver  y.  OarUngton,  27  8.  C.  107,  2  S.  E.  846,  so  holding,  even 
though  the  contract  appeared  on  its  face  to  be  that  of  the  agent.  The 
court  says  that,  for  the  purposes  of  the  demurrer,  the  objection  to 
varying  the  contract  by  parol  is  waived.  But  compare  to  the  contrary 
S  170,  infra. 

Otherwise,  where  the  proceeding  is  against  the  agent  to  charge  him  with 
liability  for  the  act  as  done  by  him  personally.  Trenholm  v.  Com- 
mercial Nat,  Bank,  38  Fed.  323;  Gaffney  v.  Colvill,  6  Hill,  567. 

A  complaint  alleging  a  simple  contract  between  a  city  by  its  accredited 
agents  and  the  plaintiff,  and  that  a  note  issued  under  and  by  authority 
of  its  council  was  given  as  part  of  the  purchase  price,  and  that  the 
plaintiff  is  now  the  owner  and  holder  of  said  note,  and  that  there  is 
now  due  and  owing  a  certain  sum,  which  claim  has  been  duly  pre- 
sented to  the  council,  which  has  repudiated  the  said  note  and  obliga- 
tion and  refused  to  pay  the  same, — states  a  cause  of  action  without 
reference  to  the  question  whether  the  council  was  empowered  to  exe- 
cute the  note.  La  France  Fire-Engine  Co.  v.  Mt,  Vernon,  9  Wash. 
142,  37  Pac  287,  38  Pac.  80. 

160. contract  not  purporting  to  be  that  of  tlie  party. 

kWhere  a  contract  set  forth  in  pleading  appears  on  its  face  to  be  the 
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contract^  not  of  tlie  party  sought  to  be  charged,  but  of  a  third  person 
who  executed  it,  althoiigh  he  is  described  in  the  contract  as  agent,  the 
pleading  is  bad  on  demurrer,  even  though  it  alleges  the  contract  to 
have  been  that  of  the  party  sought  to  be  charged.^ 

But  if  it  be  not  under  seal  tlie  pleading  is  made  sufficient  by  add- 
ing allegations  showing  that  the  latter  was  the  real  party  in  interest, 
and  the  other  his  authorized  agcnt^ 

*  Buffalo  Catholic  Inst.  t.  Bitter,  S7  N.  Y.  250   (action  against  corpora- 

tion, on  contiuct  to  purchase  land,  sig^Md  by  a  person  describing  him- 
self as  president,  and  stipulating  for  approval  by  the  corporation,  as  a 
condition  of  the  contract) ;  Loeh  y.  Barria,  50  N.  J.  L.  3S2,  13  Atl. 
602.  Compare  Avery  v.  Dougherty,  102  Ind.  443,  52  Am.  Rep.  6S0. 
2  N.  E.  123;  Williama  v.  Vncompahgre  Canal  Co.  13  Colo.  409,  22 
Pac.  SOS. 

Otherwise,  if  ratification  be  alleged.     See  Chapman  ▼.  Lee,  47  Ala.  143. 

The  rule  of  law  obtaining  in  the  jurisdiction,  as  to  whether  such  a  con- 
tract is  binding  on  the  party  supposed  to  be  interested,  should  be  con- 
sidered in  applying  these  rules.  The  authorities  are  fuU  of  conflict. 
See  note  to  Schaefer  v.  Henkel,  7  Abb.  N.  C.  12. 

A  declaration  alleging  that  a  contract  was  made  by  defendants  with  plain- 
tiff is  demurrable  when  it  fails  to  show  defendants'  connection  witb 
the  contract  set  out,  which  purports  to  be  the  contract  of  a  third  per- 
son by  whom  it  is  signed,  with  the  addition  ''correspondent  of  defenJ- 
ants  to  his  signature.     Phillips  v.  Knight,  20  R.  I.  624,  40  Atl.  7C2. 

*  Arnold  ▼.  Bernard,  8  Abb.  Pr.  N.  S.  IIC   (so  holding  even  though  tbc 

testificandum  clause  recites  that  it  was  sealed) ;  Loeb  v.  Barris,  50 
N.  J.  U  3S2,  13  Atl.  602. 

Compare  Atlanta  d  W.  P.  R.  Co.  v.  Texae  Orate  Co.  81  Oa.  602,  9  S.  E 
600  (action  for  damages  to  goods  in  tranMtu.  Holding  that  where 
plaintiff  claimed  to  have  an  agent,  such  agency  should  be  alle^  a^ 
well  as  proved,  and  the  contract  should  be  set  out  "as  made  with  the 
principal  through  the  agent;"  and  if  the  terms  be  "to  pay  to  the 
agent'*  or  "to  deliver  goods  to  him,"  they  should  be  recited  as  they  were 
in  fact). 

181. appearing  on  the  face  of  tlie  contract. 

Where  a  contract  pleaded  must  have  been  made  by  an  agent,  if  ^ 
all,^  or  where  it  is  set  forth  in  pleading  and  appears  on  its  face  to  be 
the  contract  of  the  party  sought  to  be  charged,  but  was  executed  \>J 
the  hand  of  his  agents,*  an  allegation  that  it  was  the  contract  of  the 
party,  without  saving  anything  of  the  agency,  is  sufficient 

*  Even  though  the  statute  requires  a  corporation  contract  to  be  signed  bj 

specified  officers,  an  allegation  that  the  corporation  made  the  cootracc 
is  enough.     Delafield  v.  Kinney,  24  Wend.  345.  J 
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•  Many  v.  Beelcman  Iron  Co,  9  Paige,  1S8;  Begxcelin  v.  Lee,  8  N.  Y.  S.  R. 

79S;  Ohio  cC-  i/.  R.  Co,  v.  Middleton,  20  111.  C2l);  Frascr  v.  Spofford, 
5  Blackf.  207. 

But  in  pleading  a  deed  executed  by  a  married  woman,  if  the  pleader  states 
it  was  executed  by  attorney,  he  must  also  state  the  facts  which  make 
the  case  one  in  which  such  mode  of  execution  is  validi  or  his  ploadiii^^ 
is  demurrable.    Johnston  v.  Taylor,  15  Abb.  Pr.  339. 

A  complaint  against  a  corporation  for  breach  of  contract,  which  sets  forth 
the  contract  in  full  and  alleges  that  it  was  made  and  executed  by 
defendanti  is  suflicient  although  the  contract  does  not  recite  that  it  is 
made  by  defendant,  but  is  signed  by  an  individual  name,  with  the  addi- 
tion of  the  abbreviation  "Prest."  Hand  v.  Society  for  Havings,  44 
N.  Y.  S.  R.  785,  18  N.  Y.  Supp.  157. 

A  complaint  alleging  that  defendant  corporation  for  a  valuable  considera- 
tion made  and  delivered  a  contract  to  plaintilf^s  assignor  is  not  bad 
on  demurrer  on  the  ground  that  the  name  of  the  corporation  ap[)ears 
to  have  been  signed  by  a  director,  as  the  demurrer  admits  the  fact  to 
be  as  Alleged.  Wamsley  v.  H,  L.  Horio^i  d  Co.  77  Hun,  317,  28  N.  Y. 
Supp.  423. 

b.  Terms. 

162.  legal  effect. 

The  rule  that  a  contraxjt  may  be  pleaded  according  to  its  legal  ef- 
fect* does  not  mean  that  it  is  enough  to  allege  the  legal  effect, — as, 
for  instance,  that  the  party  made  a  mortgage  to  the  plaintiff,  and  im- 
der  it  plaintiff  became  entitled  to  possession.^  The  substance,  so  far 
as  material  to  tlie  pleader's  case,  must  be  sta.ted. 

Particulars  not  material  to  the  case  may  be  omitted.^ 

•  Biggins  v.  McDonnell,  16  Gray,  3SG;  Brown  v.  ChampUn,  66  N.  Y.  214. 

The  citing  of  an  exhibit  as  part  of  a  pleading  cannot  take  the  place  of  the 
positive  allegations  of  the  terms  of  a  contract  in  a  complaint  according 
to  their  legal  effect,  or  In  the  very  terms  of  the  contract,  as  required 
by  Code  pleading.     Penrose  v.  Pacific  Mvt.  L.  Ins.  Co,  66  Fed.  253. 

•  Fairbanks  v.  Bloom  field,  2  Duer,  349. 

^Dunham  y.  Eaton  d  H.  R.  Co,  1  Bond,  493,  497,  Fed.  Gas.  No.  4,150. 

163.  Term  omitted,  implied  by  law. 

In  pleading,  by  legal  effect,  an  instrument  which  fails  to  state 
some  term  of  the  contract,  which,  liowever,  the  law  supplies, — as, 
where  a  contract  does  not  specify  the  time  for  performance,  the  law 
thereupon  implying  a  reasonable  time, — it  is  not  necessary  to  supply 
in  the  allegation  the  term  thus  omitted ;  but  the  law  aids  the  pleading 
as  it  does  the  instrument^ 
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■  Derrick  v.  Bennett,  8  Johns.  374 ;  Okie  v.  Spencer,  2  Whart.  253.  30  Am. 
Dec.  251;  Bolmes  y.  West,  17  Cal.  623.  Contra,  Bacon  y.  Page^  1  Conn. 
404;  Dale  v.  Dean,  16  Conn.  679. 

But  if  the  term  thus  implied  is  a  condition,  performance  of  it  must  be 
alleged.  Pope  v.  Terre  Haute  Car  d  Mfg.  Co.  107  N.  Y.  61,  13  N.  E. 
592;  Richardson  v.  Jones,  1  Ner.  405. 

c  Consideralioru 

164.  Necessity  of  alleging. 

A  pleading  on  contract  need  not  expi-essly  allege  a  consideration,  if 
the  contract  is  negotiable  paper,^  or  an  instrument  under  seal,^  or 
given  pursuant  to  the  requirement  of  a  statute,*  or  if  it  is  an  instru- 
ment pleaded  by  copy  and  containing  a  recital  of  consideration.* 

In  other  cases^  in  the  absence  of  a  statute  to  the  contrary,*  omit- 
ting to  show  consideration  is  a  demurrable  defect** 

If  a  contract  is  of  a  nature  to  require  a  peculiar  eonsideration,— 
such  as  a  contract  in  restraint  of  trade^  or  a  compromise,® — ^the  nec- 
essary kind  of  consideration  must  appear. 

Coimts  in  an  action  upon  contract,  which  are  certain  to  a  common 
intent,  are  not  subject  to  demurrer  for  failure  to  show  consideration, 
since  such  matters  may  properly  be  reserved  for  consideration  at  the 
trial.® 

*  Undcrhill  v,  Phillips,  10  Hun,  591  (omission  of  'S'alne  received"  imma- 
terial) ;  Fisher  v.  Fisher,  113  Ind.  474,  15  N.  E.  832. 

A  complaint  upon  a  promissorj'  note  need  not  aver  consideration  for  the 
maker's  promise.  Salazar  v.  Taylor,  18  Colo.  538,  33  Pac.  369  (so  held 
on  error;  Citing  Cowan  v.  Ballack,  9  Colo.  578,  13  Pac.  700). 

An  allegation  of  a  consideration  for  the  assignment  of  a  note  is  not  essen- 
tial to  a  complaint  in  an  action  thereon  by  an  indorsee.  Oishei  t. 
Craven,  11  Misc.  139,  31  N.  Y.  Supp.  1021. 

Whether  a  nonnegotiable  pai)er  or  a  nonnegotiable  indorsement  is  also 
within  the  rule,  compare  Myers  v.  Crim,  3  How,  Pr.  N.  S.  194,  and 
cases  cited;  and  Roberts  v.  Smith,  58  Vt.  492,  56  Am.  Rep.  567,  4 
Atl.  709. 

'Barrett  v.  Cardeai,  65  Vt.  431,  26  Atl.  530;  Tyler  v.  Hand,  7  How.  573, 
12  L.  ed.  824  {dictum) ;  Northern  Kansas  Town  Co,  v.  Oswald,  18  Kbil 
336;  Bush  ▼.  Stevens,  24  Wend.  256;  Clark  v.  Thorp,  2  Bosw.  680. 

In  Montgomery  County  v.  Auchley,  92  Mo.  126,  4  S.  W.  425,  where  a  bond 
was  signed  by  a  surety  long  after  the  execution  by  the  principal,  it  ^*s 
held  error  to  sustain  a  demurrer  for  want  of  allegation  of  oonside^ 
ation. 

An  allegation  of  "bond  or  writing  obligatory**  implies  a  seal  suiliciently  to 
imply  a  consideration.     Paddock  v.  Hume,  6  Or.  82. 
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A  complaiDt  in  an  action  for  breach  of  a  bond  need  not  allege  that  it  was 
executed  upon  a  consideration.  The  seal  imports  a  consideration. 
Iforthem  Assur.  Co.  v.  Hotchkisa,  90  Wis.  415,  63  N.  W.  1020. 

•Black  y.  Heathy  1  Abb.  Pr.  331;  Shaw  v.  Tobias,  3  N.  Y.  188  (if  in  accord 
with  the  statute,  an  allegation  that  it  was  taken  pursuant  to  the  stat- 
ute is  not  necessary). 

*Prindle  ▼.  Oaruthers,  15  N.  Y.  425  ("value  received,"  in  a  promissory 
note,  enough) ;  Leonard  v.  Btceetzer,  16  Ohio,  1  ("value  received"  in 
guaranty). 

A  complaint  in  an  action  on  a  policy,  in* which  the  policy  itself  is  made  a 
proper  exhibit,  is  not  bad  for  failure  to  directly  aver  the  consideration 
and  time  of  expiration  of  the  policy,  ^tna  Ins,  Co.  v.  Stout,  16  Ind. 
App.  160,  44  N.  E.  934  (so  held  on  error;  Citing  J  aqua  v.  Woodbury, 
3  Ind.  App.  289,  29  N.  £.  573;  Reynolds  v.  BaXdwin,  93  Ind.  57). 

A  declaration  on  contract  in  partial  restraint  of  trade  need  not  expressly 
aver  the  reason  to  support  the  restraint,  if  it  sufficiently  appears  from 
the  contract  itself,  which  is  set  forth  in  the  declaration.  Kellogg  v. 
Larkin,  3  Finn.  (Wis.)  123,  3  Chand.  (Wis.)  133,  56  Am.  Dec.  164. 

Covenant  to  stand  seised  to  uses,  showing  relationship,  enough.  In  other 
conveyances  the  effect  of  which  is  relied  on  under  the  statute  of  uses, 
payment  of  a  valuable  consideration  should  be  shown.  1  Chitty,  PI. 
16th  Am.  ed.  380. 

*  Qoodpaster  v.  Porter,  11  Iowa,  161;  First  M,  E,  Church  T.  Don/nell,  95 
Iowa,  494,  64  K.  W.  412  (Citing  University  of  Des  Moines  v.  Living- 
ston, 57  Iowa,  307,  42  Am.  Rep.  42,  10  N.  W.  738;  Roller  v.  Ott,  14 
Kan.  609) ;  Caples  v.  Branham,  20  Mo.  248,  64  Am.  Dec.  183  (notes 
payable  in  money  or  property). 

Every  yrritten  contract  imports  a  consideration.  Moore  v.  Waddle,  34  Cal. 
145;  WilUams  v.  Hally  79  Cal.  606,  21  Pac.  965;  Younglove  v.  Cunning- 
ham (Cal.)  43  Pac.  755  (so  also  by  statute  in  several  states). 

A  complaint  averring  that  the  defendant  executed  a  contract  in  writing, 
wherein  it  promised  at  a  given  date  to  pay  the  plaintiff  a  certain  sum 
of  money,  need  not  allege  a  consideration,  under  Cal.  Civ.  Code,  §  1614. 
providing  that  "a  written  instrument  is  presumptive  evidence  of  a  con- 
aideration,"  although  the  contract  is  not  set  out  in  haec  verba.  Benke 
T.  Eureka  Endowment  Asso,  100  Cal.  429,  34  Pac.  1089. 

An  averment  of  a  written  contract  in  consideration  of  mutual  promises 
and  agreements  sufficiently  alleges  consideration  where  the  statute  pro- 
vides every  written  contract  shall  import  a  consideration.  Oulf,  C.  d 
S.  F.  R.  Co.  V.  Hughes  (Tex.  Civ.  App.)  31  S.  W.  411  (so  held  on 
error). 

Complaint  in  an  action  on  a  bond  need  not  allege  a  consideration  to  de- 
fendant, under  2  How.  (Mich.)  Anno.  Stat.  |  7521,  providing  that  the 
defense  of  want  of  consideration  shall  not  be  made  unless  defendant 
gives  notice  thereof  with  his  plea  to  the  general  issue.  Boyer  v. 
8ou:les,  109  Mich.  481,  67  N.  W.  530. 

*1  Chitty,  PI.  16th  Am.  ed.  300,  308;  Robinson  v.  Barbour,  5  Blackf.  4GS: 
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Murdoch  v.  Caldvccll,  8  Allen,  309;  Jones  v.  Dote,  137  Mass.  119;  Spear 
V.  Doicning,  12  Abb.  Pr.  437,  34  Barb.  522,  22  How.  Pr.  30  (the  words 
"for  her  attention  to  my  son"  in  the  instrument,  not  enough) ;  Doug- 
loss  v.  Davie,  2  McCord  L.  218. 

In  Kean  v.  Mitchell,  13  Mich.  207,  it  was  said  by  Gooley,  J.,  citing  author- 
ities, that  an  allegation  that  it  was  "for  a  good  and  valuable  consider- 
ation"  is  not  enough  on  demurrer.  Under  the  new  procedure,  motion 
would  be  the  remedy  for  such  an  allegati<m. 

The  rule  applies  whether  the  promise  be  in  writing  or  oral.  Burnet  v. 
Bisco,  4  Johns.  235. 

A  plea  in  a  suit  by  an  insurance  company  upon  a  note,  upon  the  theory 
that  it  was  not  authorized  to  do  a  banking  business,  alleging  th&t  it 
discounted  the  note,  but  not  alleging  the  consideration,  is  insuffident, 
as  the  note  may  have  been  for  a  debt  to  the  company.  Qorrell  v.  Home 
L.  Ins,  Co.  11  C.  C.  A.  240,  24  U.  S.  App.  188,  63  Fed.  371. 

The  fact  that  an  allegation  of  no  considerati<Ht  would  be  negative  in  char- 
acter is  no  excuse  for  failure  to  make  it,  where  it  forms  an  essential 
part  of  a  cause  of  action  or  defense,  although  the  burden  of  its  disproof 
may  rest  upon  the  opposite  party.  Meyer-Marw  Co,  t.  Masten,  119 
Ala.  186,  24  So.  506  (so  held  on  error). 

A  plea  in  an  action  against  the  indorser  of  a  promissory  note,  alleging  the 
release  of  one  of  the  indorsers,  is  insufficient  where  there  is  no  aver- 
ment of  a  consideration  for  the  alleged  release.  Scharf  v.  Moore,  10"^ 
Ala.  468,  14  So.  879. 

A  complaint  declaring  on  a  sale  of  goods  to  part  of  the  defendants,  aod 
alleging  that  the  other  defendants  guaranteed  the  payment  of  the  bill 
at  maturity,  a  copy  of  the  guaranty  being  annexed  thereto,  does  oot 
state  any  cause  of  action  on  the  gfuaranty,  in  the  absence  of  allegations 
showing  that  the  guaranty  was  made  in  consideration  of  the  sale  or 
was  supported  by  any  other  consideration.  Chase  v.  Cow,  64  Aik.  64S, 
44  S.  W.  222. 

An  answer  setting  up  a  release  of  a  lien  for  an  annuity  upon  lands  devised 
is  demurrable,  where  it  fails  to  aver  or  show  any  consideratioD,— 
especially  where  such  release  was  given  to  a  person  having  no  intereit 
in  the  lands.     Yanney  v.  Hine,  5  Ohio  Dec.  301. 

An  affidavit  of  defense  purporting  to  set  up  a  new  contract  subsequent  to 
and  modifying  the  terms  of  a  written  contract  sued  upon  must  allege 
the  new  contract  in  an  unequivocal  way,  and  must  show  that  it  vas 
made  upon  some  adequate  consideration.  Boyle  v.  Flicks  9  Kulp,  445 
(rule  for  judgment). 

A  petition  in  an  action  against  the  acceptor  of  an  order  is  demurrable 
where  it  fails  to  allege  any  consideration  for  the  acceptance,  and  shows 
no  obligation  on  defendant's  part  to  pay  the  same.  Summers  v.  San- 
ders (Tex.  Civ.  App.)  28  S.  W.  1038. 

^Ross  V.  Sadgbeer,  21  Wend.  166;  Weller  v.  Hersee,  10  Hun,  431  (seal  not 

enough) ;  Goodridge  v.  Union  P.  R.  Co.  87  Fed.  182. 
*  A  declaration  on  a  promise  in  consideration  of  plaintiff  withdrawing  the 
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caveat  must  show  that  plaintilf  had  an  interest  to  prevent  probate. 
Seaman  v.  Seaman,  12  Wend.  381. 

Dolcher  v.  Fry,  37  Barb.  152  (promise  in  consideration  of  discontinuing 
proceedings). 

*Eent  V.  Bay  State  Qas  Co.  93  Fed.  887. 

165.  Formal  words  not  necessary. 

A  pleading  on  contract  is  not  bad  on  demurrer  for  not  formally  al- 
leging a  oonsideration,  if  it  shows  by  fair  inference  a  valid  consid- 
eration.^ 

*  Uaiie  V.  Garrison,  83  N.  Y.  14;  Hessel  v.  Johnson,  70  Wis.  638,  36  N.  W. 
417  (allegation  that  plaintiff  sold  and  defendant  purchased) ;  Bean  v. 
Ayers,  67  Me.  482  ("thereupon"  interpreted  to  mean  "in  consideration 
thereof"). 

Compare  Whitall  t.  Morse,  5  Serg.  &  R.  358. 

No  prescribed  form  of  words  is  required  and  it  is  not  necessary  that  either 
the  word  "promise"  or  the  word  "consideration"  should  occur  in  the 
pleading.  Ramsey  v.  Johnson,  7  Wyo.  392,  52  Pac.  1084,  holding  that 
a  petition  in  an  action  to  recover  money  due  upon  a  lease  is  not  demur- 
rable for  want  of  a  specific  allegation  that  the  defendant  promised  to 
pay,  or  of  a  consideration  upon  which  the  promise  was  made,  where  it 
is  averred  that  the  defendant  leased  the  premises  for  a  certain  term  at 
a  specified  yearly  rental  to  be  paid  in  advance,  and  took,  and  still 
retains,  possession  of  the  premises. 

166.  Executed  consideration. 

Where  the  consideration  of  the  promise  sued  on  has  been  executed, 
and  the  validity  of  the  promise  depends  upon  previous  request,  or 
benefit,  or  moral  obligation,  the  previous  request,  or  the  benefit,  or 
the  moral  obligation  must  be  alleged.^ 

x\n  allegation  that  defendant  agreed  "for  a  valuable  consideration'^ 
is  enough,-  unless  the  contract  is  one  which  the  law  requires  a  pecu- 
liar consideration  for. 

A  mere  allegation  that  defendant,  ^Tbeing  indebted"  or  ^Tbeing  lia- 
ble" to,  etc.,  promised,  is  not  enough.'  Otherwise,  if  the  indebted- 
ness is  only  collaterally  involved.* 

» 1  Chitty,  PL  16th  Am.  ed.  302;  Comstock  v.  Smith,  7  Johns.  87,  and  Eng- 
lish cases  cited;  Parker  v.  Crane,  6  Wend.  C47;  Herendeen  v.  De  Witt, 
49  Hun,  53,  1  N.  Y.  Supp.  467,  holding  that  where  a  promise  to  pay 
for  a  past  executed  consideration  was  made  in  writing,  accompanie«) 
by  an  oral  request  and  promise  to  pay  for  a  future  continuance  of  the 
like  consideration,  accepted  and  acted  upon  by  the  promisee,  the  coin- 
plaint  should  set  out  the  oral  request  and  promise  as  well  as  the  writ- 
ten one. 
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A  complaint  which  shows  that  plaintiiT  rendered  services  to  a  decedent, 
which  were  received  by  him  in  person,  is  good  as  against  a  general 
derourrer,  although  it  does  not  aver  that  they  were  rendered  at  the  tes- 
tator's request,  since  there  is  a  presumption  that  they  were.  McFar- 
land  V.  Holcomh,  123  Cal.  84,  55  Pac.  761. 

'  Allegation  that  defendant,  for  a  valuable  consideration,  entered  into  tHe 
contract  described,  is  sufficient  on  demurrer.  If  too  indefinite,  the 
remedy  is  by  motion.  River  Falls  Bank  v.  German  American  Int.  Co. 
72  Wis.  535,  40  N.  W.  606. 

*Doty  V.  Wilson,  14  Johns.  378;  Spear  ▼.  Downing,  34  Barb.  522. 

*  Bates  V.  Cobb,  5  Dosw.  29;  Brown  v.  Southern  M.  R.  Co.  6  Abb.  Pr.  237; 
Bailey  v.  Bussing,  29  Conn.  1;  Beauchamp  ▼.  Bosworth,  3  Bibb.  115; 
Chandler  ▼.  State,  5  Harr.  &  J.  2S4;  Maury  t.  Olive,  2  6tew.  (Ala.) 
472. 

167.  TTnconscionable  consideration. 

A  declaration,  or  a  complaint  even  in  a  legal  action,  which  stat^ 
as  the  cause  of  action  a  contract  which  is  so  inequitable  and  uncon- 
scientious that  no  man  capable  of  contracting  would  intelligentlv 
make  it,  and  no  honest  and  fair  man  would  accept  it,  is  bad  on  de 
murrer;  or,  if  good  on  demurrer,  the  obligation  to  pay  according  to 
it  is  not  admitted  by  the  demurrer ;  but  the  damages  should  be  as- 
sessed on  equitable  principles,  at  a  nominal  or  otlier  appropriate 
sum.^ 

'  Thomhorough  v.  Whitacre,  6  Mod.  305,  2  Ld.  Raym.  1164  (contract  to 
pay  £5  for  delivery  of  two  grains  of  rye  on  a  certain  Monday,  an^i 
doubling  delivery  successively  on  eA'ery  Monday  for  a  year,  found  on 
calculation  to  call  for  524,288,000  quarters  of  rye) ;  approved  and  iol 
lowed  in  Hume  v.  United  States,  132  U.  S.  406,  413,  33  L.  ed.  393. 
10  Sup.  Ct.  Rep.  134,  holding  that  a  government  contractor  who  got  a 
contract  to  furnish  shucks  at  60c.  a  pound,  when  the  market  value  n< 
only  lie,  could  recover  only  the  market  value. 

Compare  Encin  v.  Parham,  12  How.  197,  13  L.  ed.  952  (purchase,  at  exe- 
cution sale,  of  a  chose  in  action  of  $260,000  for  $G00,  sustained). 

An  agreement  to  convey  real  estate  appraised  at  $3,300,  in  consideration 
of  the  release  of  the  grantor  from  his  liability  with  respect  to  a  bas- 
tard child,  when  the  amount  of  this  burden  does  not  appear,  is  v^ 
based  on  such  an  inadequate  consideration  that  a  bill  for  specific  per- 
formance of  the  agreement  to  convey  will  be  bad  on  demurrer,  but  tlK* 
sufficiency  of  the  consideration  will  be  left  for  determination  at  the 
trial.     Van  Epps  v.  Redfield,  68  Conn.  39,  34  L.  R.  A.  360,  35  AtL  $09. 

168.  General  allegation. 

A  plea  by  defendant  sued  on  a  written  agreement,  that  it  is  ^'tb 
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out  oansideration^  is  not  bad  as  stating  a  mere  conclusion  without 
setting  forth  the  facts  showing  the  want  of  consideration.^ 

But  an  answer  that  there  was  no  consideration  moving  to  the  prom- 
isor for  the  note  in  suit  is  not  sufficient^  since  there  may  have  been  a 
consideration  in  loss  or  detriment  to  the  promisee.^ 

^KaUky  t.  Enalen,  103  Ala.  97,  16  So.  568. 
^Dalrymple  v.  Wyker,  60  Ohio  St  108,  63  N.  E.  713. 

169.  Sufficiency  of  allegations, 

A  complaint  in  an  action  on  a  written  instrument  is  not  demur- 
rable for  failure  to  aver  a  consideration,  where  a  sufficient  considerar 
tion  appears  in  the  instrument  itself.^ 

A  petition  sufficiently  shows  a  oonsideration  for  an  alleged  contract 
by  the  defendant  to  account  to  the  plaintiff  for  an  interest  in  land, 
where  it  discloses  a  moral  duty  to  do  so,  although  not  l^al,  or  one 
that  oould  be  enforced.* 

So,  a  sufficient  consideration  for  an  agreement  by  a  carrier  to  re- 
place an  article  injured  by  its  negligence  while  in  transit  is  set  out 
in  a  petition  alleging  that  the  article  was  damaged  by  its  negligence^ 
and  that  it  thereafter  recognized  and  admitted  its  liability  and  agreed 
to  replace  the  article.* 

Allegations  of  a  bill  to  cancel  bonds  of  an  irrigation  district  will 
be  held  to  show  that  the  district  received  consideration  for  them, 
where  they  show  that  the  district  has  a  system  of  waterworks,  and 
that  the  bonds  were  issued  in  payment  for  labor  performed  and  mate- 
rial used  in  the  construction  of  such  system.^ 

But  an  allegation  that  defendant  promised  in  writing  to  pay  the 
plaintiff's  claim  does  not  set  up  a  contract,  but  a  rmdum  pactum, 
where  it  is  not  averred  to  whom  the  promise  was  made,  or  upon  what 
consideration.' 

*8uUii>an  t.  Spring  Oarden  Ins.  Co.  34  App.  Div.  128,  64  N.  Y.  Supp.  629; 
Wood  v.  Knight,  35  App.  Diy.  21,  54  N.  Y.  Supp.  46C. 

'Brown  ▼.  Latliam,  92  Ga.  280,  18  S.  E.  421. 

"DTeio  York  d  T.  8.  8,  Co.  v.  Island  City  Boating  d  Athletic  Asso.  2  T«x. 
CSt.  App.  400,  21  S.  W.  1007  (so  held  on  error). 

•MiUer  ▼.  Perris  Irrig,  IHst,  92  Fed.  263. 

*  Miller  v.  Schaefer,  76  lU.  App.  389  (so  held  on  error). 
Abb.  Pl.  Vol.  I.— 22. 


838  BRIEF  ON    PLEADINGS ^DEMUBRBB. 

d.  JExtrinsic /acts. 

170.  Oral,  to  vary  writing. 

A  pleading  which  alleges  or  admits  a  written  instrument.,  and  sedis 
to  vary  its  effect  by  allegations  of  negotiations  or  other  oral  matter, 
such  as  is  not  competent  evidence  to  vary  it,  is  demurrable.^ 

It  is  the  better  opinion  tJiat  if  the  pleading  does  not  indicate  that 
the  extrinsic  matter  was  oral,  and  therefore  incompetent,  it  may  be 
presumed,  against  demurrer,  that  it  was  in  writing,  and  the  plead- 
ing be  thus  sustained.* 

*  Carr  v.  Hays,  110  Ind.  408,  11  N.  E.  25. 

In  Lea  v.  Roheson,  12  Gray,  280,  Shaw,  Ch.  J.,  said :  "If  a  party  sets 
fortli  an  agreement  in  writing,  and  all  the  circumstances  to  give  it  its 
proper  and  legal  effect,  and  then  •  .  •  alleges  another  and  parol 
agreement,  inconsistent  and  incompatible  with  the  written  agreement, 
which  it  would  not  be  competent  to  control  by  parol  evidence.  •  •  • 
the  defendant  may  safely  demur." 

In  assumpsit  on  a  note  a  plea  that  the  note  was  given  on  a  partial  settle- 
ment, with  verbal  promise  that  the  payee  would  hold  until  final  settle- 
ment, and  claiming  a  larger  sum  due  from  the  payee,  as  set-off  against 
the  note,  is  demurrable  on  the  ground  tliat  it  attempts  to  vary  a  writ- 
ten contract  by  showing  a  different  verbal  agreement  at  the  same  time. 
Puacij  v.  Peck,  67  III.  98. 

Greig  v.  Russell,  115  111.  483,  4  N.  E.  780  (bill  to  redeem  from  a  deed  as 
being  by  mutual  agreement  a  mortgage). 

Action  on  guaranty;  complaint  alleging  the  contract  and  the  guaranty, 
and  that  they  were  executed  at  the  same  time.  Dictum  that  if  the 
statute  of  frauds  would  not  allow  this  to  be  shown  by  extrinsic  eTi- 
dence,  demurrer  would  lie.  Draper  v.  Snow,  20  N.  Y.  331,  75  Am. 
Dec.  408. 

See  also  Hastings  v.  White,  24  Aik.  269;  Salary  v.  Stultz,  22  Fla.  2G3; 
Booske  V.  Oulf  Ice  Co.  24  Fla.  551,  5  So.  247;  Cairo  d  V.  R.  Co.  f. 
Parker,  84  111.  613;  Ft.  Scott  Coal  d  Min.  Co.  v.  Sweeney,  15  Ksa. 
244;  Hunter  v.  McHose,  100  Pa.  38;  Wright  v.  Hays,  34  Tex.  253; 
Sanborn  v.  Murphy,  86  Tex.  437,  25  S.  W.  olO. 

Contra,  Vinal  v.  Continental  Constr.  A  Improv.  Co.  53  Hun,  247,  6  N.  Y. 
Supp.  595  (Learned,  P.  J.);  and  Tarver  v.  Garlington,  27  S.  C.  107, 
2  S.  E.  846.  In  these  cases  the  court  says  that  the  allegation  of  the 
fact  to  be  proved  by  oral  evidence  ought  to  be  deemed  admitted  by  the 
demurrer;  and  that  non  constat  but  what  objection  to  oral  evidence 
may  be  waived  on  the  trial.  A  collateral  stipulation,  even  if  oral,  may 
be  pleaded.      See  Van  Bnmt  v.  Day,  81  N.  Y.  251. 

*Weller  v.  Hersce,  10  Hun,  431.  Contra,  Carr  v.  Hays,  110  Ind.  408,  11 
N.  E.  25  (Citing  Lungford  v.  Freenuin,  60  Ind.  46;  Goodrich  y.  Joh»' 
9on,  66  Ind.  258;  Ice  v.  Ball,  102  Ind.  42,  1  N.  £.  06). 
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A'eic  York  Trust  d  Loan  Co.  v.  Helmer,  12  Hun,  35,  Affirmed  in  77  N.  Y. 
64,  concurring  in  this  point.  The  supreme  court,  per  Daniels^  J.,  con- 
ceding that  if  the  pleading  showed  a  mere  verbal  agreement  it  would 
be  bad,  says  that  a  party  is  not  required  to  plead  his  evidence. 

171.  Usage  or  custom  to  aid. 

Where  extrinsic  evidence  of  usage  or  custom  is  necessary  to  make 
out  a  cause  of  action  on  the  contract  alleged,  the  usage  or  custom 
must  be  pleaded,  as  affecting  the  contract^ 

*  Undley  v.  First  Nat.  Bank,  76  Iowa,  629,  2  L.  R.  A.  709,  41  N.  W.  381 
(custom  of  banks  to  pay  exchange  in  addition  to  face  of  paper). 

Custom  of  plaintiff's  business  to  require  pay  in  advance.  Petition  bad 
for  not  alleging  that  the  contract  had  anything  to  do  with  the  custom. 
Pullan  V.  Cochran,  6  Ohio  L.  J.  390. 

Complaint  by  consignee  against  consignor  for  neglecting  to  mark  goods  of 
the  latter  with  value,  etc.,  so  as  to  charge  carrier  with  value  on  loss; 
bad  for  not  alleging  that  it  was  part  of  the  proper  sending,  etc.,  to  do 
so.     Roehling  v.  Tiffany,  N.  Y.  Daily  Reg.  May  9,  1884. 

Compare  contra,  Whitehouse  v.  Moore,  13  Abb.  Pr.  142,  cited  on  p.  105, 
ante,  under  chapter  v.,  §  12. 

An  allegation  in  an  action  against  a  railroad  company  for  refusing  to  let 
plaintiff  off  at  a  flag  station,  that  on  previous  occasions  plaintiff  had 
taken  the  train  and  gotten  off  at  such  station,  is  insuflicient  as  an  alle- 
gation of  a  custom  on  the  part  of  the  defendant  to  stop  its  trains  at 
such  station  for  the  purpose  of  enabling  persons  holding  tickets  for 
other  points  to  get  off  at  such  station.  Mattheics  v.  Charleston  d  8. 
R.  Co.  38  8.  0.  429,  17  S.  E.  225   (complaint  dismissed). 

A  demurrer  to  an  answer  setting  up  the  custom  of  commission  merchants 
with  reference  to  advancements  on  shipments  will  be  sustained  where 
the  suit  wa.s  upon  a  contract  made  with  the  agent  of  the  commission 
merchants,  if  liability  thereunder  could  not  be  limited  or  controlled  bj 
such  custom.  Greer  v.  First  If  at.  Bank  (Tex.  Civ.  App.)  47  S.  W, 
1045. 

e.  Performance  of  conditions. 

Tot  the  Rules  as  to  Defendant's  Plea  of  Performance  on  His  Part,  see  also  De- 
murrer TO  Akbwsr,  chapter  xm.,  infra, 

172.  Performance  by  plaintiff. 

If  by  the  contract  sued  on,  either  by  express  provision  or  by  neces- 
sary implication,  something  was  to  be  done  as  a  condition  precedent 
to  what  defendant  agreed  to  do,  the  complaint  is  demurrable  if  it 
does  not  all^e  the  performance  of  the  condition*  or  facts  constitatr 
ing  an  excnae  for  nonperformance.* 
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'  Gallup  V.  Sterling,  22  Misc.  072,  49  N.  Y.  Supp.  942  (motion  to  dismifis). 

Under  contract  for  delivery  at  epecilled  places,  delivery  at  those  placet 
muBt  be  alleged.     Bart  v.  Roae,  Hemp»t.  238. 

Under  a  contract  to  build  a  wall  the  dimensions  of  which  were  dependent 
upon  grading  to  be  done  by  the  plaintiff,  alleging  that  the  grading  had 
been  done  is  essential.  United  States  v.  Beard,  5  McLean,  441,  Fed. 
Cas.  No.  14,551. 

A  complaint  upon  a  building  contract  providing  that  the  last  inttalsieiit 
shall  be  payable  upon  completion  of  the  contract,  provided  a  certificate 
be  obtained  from  the  architect,  should  aver  that  the  architect  umea- 
Bonably  withheld  his  certificate,  where  it  has  not  been  given  and  has 
not  been  waived.  Weeks  v.  O'Brien,  141  K.  Y.  199,  36  N.  £.  185 
(nonsuit;  Citing  Thomas  v.  Fleury,  20  N.  Y.  26;  Botcery  Nat.  Bank  t. 
New  York,  63  N.  Y.  336;  Doll  v.  Noble,  116  N.  Y.  233,  6  L.  B-  A.  554. 
22  N.  E.  406;  Oakley  v.  Morton,  II  N.  Y.  25,  62  Am.  Dec  49). 

A  statement  in  scire  facias  sur  judgment  entered  on  a  oontractor'B  bond 
upon  a  contract  for  building  a  schoolhouse,  providing  that  on  failure 
to  perform  the  work,  properly  certified  by  the  architect^  the  owner 
mighty  after  thirty  days'  notice,  provide  labor,  material,  etc,  and 
charge  the  contractor;  and  the  certificate  of  the  architect  to  the  ex- 
penses inciirred  should  be  conclusive, — ^is  defective  in  not  alleging  a 
written  notice  or  a  certificate  by  the  architect  Moreland  School  Diit. 
Y.  Picker,  14  Montg.  Co.  L.  Rep.  85. 

A  complaint  in  an  action  for  the  contract  price  of  grading  lots  under  a 
contract  providing  that  the  work  shall  be  paid  for  on  the  certificate 
of  the  assistant  city  engineer  must  allege  that  such  certificate  had  been 
furnished.  Boden  v.  Maher,  95  Wis.  05,  69  N.  W.  930  (Citmg  Osi- 
wood  Retreat  Asso.  v.  Rathbome,  65  Wis.  177,  26  N.  W.  742;  Boonnaa 
V.  Juneau  County,  76  Wis.  550,  45  N.  W.  675). 

A  clause  in  an  insurance  policy,  providing  that  the  company  shall  have 
sixty  days  after  due  notice  and  satisfactory  proofs  of  loss  or  damage 
made  by  the  owner  or  receiver  in  the  office  of  the  company,  imposes  a 
condition  precedent  to  recovery  under  the  policy;  and  perfonnanee  is 
not  suiliciently  averred  by  an  allegation  that  the  owner  has  strietlj 
complied  with  all  the  conditions,  as  such  allegation  does  not  show 
prima  facie  a  present  right  of  action.  Pierson  v.  Springfield  F.  d  M^ 
Ins.  Co.  7  Houst.  (Del.)  307,  31  Atl.  966. 

But  the  petition  in  an  action  on  an  oral  contract  of  insurance  need  not  set 
forth  the  terms  and  conditions  of  the  policy  that  was  to  have  been 
issued  in  pursuance  of  the  contract,  and  allege  specifically  their  per- 
formance, or  generally  that  plaintiff  had  performed  all  the  conditions 
found  in  such  a  policy.  Failure  to  perform  such  conditions  is  a  matter 
of  defense  to  be  pleaded  by  defendant.  Duff  v.  Fire  Asso.  of  PhUadel- 
phia,  129  Mo.  460,  30  S.  W.  1034,  Reversing  56  Mo.  App.  355. 

A  petition  in  an  action  on  an  oral  contract  of  insurance,  which  alleges 
that  the  policy  was  to  be  in  the  usual  form  of  policies  issued  by  the 
company,  without  setting  forth  the  terms  and  conditions  of  such  policj, 
or  alleging  the  performance  of  any  other  condition  than  the  giving  of 
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notice  of  the  loss,  does  not  state  a  cause  of  action.     Trash  v.  German 
ins.  Co.  58  Mo.  App.  431. 

In  an  action  upon  a  benefit  certificate  an  allegation  in  ibe  petition  that 
the  member  made  payment  of  all  premiums  secured  and  assessments 
due,  and  in  all  respects  complied  with  the  conditions  and  provisions  of 
such  certificate,  sufficiently  avers  such  compliance.  Cfreen  v.  Supreme 
Lodge  A' at.  Reserve  Asso,  79  Mo.  App.  179  (so  held  on  error). 

A  complaint  upon  a  policy  of  fire  insurance,  requiring  service  of  proof  of 
loss  within  a  certain  time  as  a  condition  precedent  to  recovery,  is 
in&ulficient  if  it  fails  to  allege  performance  of  the  condition.  Furlong 
▼.  Agnculiural  Ins.  Co.  28  Abb.  N.  C.  444,  18  N.  Y.  Supp.  844  (so  held 
on  error;  Citing  Bogardus  v.  Xew  York  L.  Ins.  Co.  101  N.  Y.  334,  4 
N.  E.  522  5  Inman  ▼.  Wesiem  F.  Ins.  Co.  12  Wend.  452). 

An  SLXiAwer  in  an  action  on  an  insurance  policy,  setting  up  failure  by  plain- 
tiff to  make  proofs  of  loss  within  sixty  days,  is  bad  on  demurrer,  in 
the  absence  of  an  allegation  that  the  making  of  proofs  within  that  time 
was  a  condition  precedent  to  a  recovery.  Continental  Ins.  Co.  v. 
Chase,  89  Tex.  212,  34  S.  W.  93,  Affirming  (Tex.  Civ.  App.)  33  8.  W. 
602. 

The  averment  in  a  petition  in  an  action  on  a  policy  of  insurance,  that  the 
plaintiff  performed  all  the  conditions  and  stipulations  of  the  policy  on 
his  part,  is  sufficient  as  an  averment  on  the  performance  of  the  condi- 
tions precedent  to  recovery.  London  d  L.  F.  Ins.  Co.  v.  Schumlst  (Te.t. 
Civ.  App.)  46  S.  W.  89  (so  held  on  error). 

A  provision  in  a  policy  of  insurance  that  the  company  is  not  liable  to  pay 
any  loss  until  it  has  been  ascertained  and  sixty  days  have  elapsed  cre- 
ates a  condition  precedent  to  liability,  the  performance  of  which  must 
be  pleaded.     Cooledge  v.  Continental  Ins.  Co.  67  Vt.  14,  30  Atl.  798. 

No  recovery  can  be  had  on  an  insurance  policy  by  the  terms  of  which  the 
money  is  only  payable  on  the  performance  of  certain  acta  by  the  in- 
flfored  and  the  existence  of  certain  facts,  without  alleging  in  the  dec- 
laration the  performance  of  auch  acts  and  the  existence  of  such  facts. 
Itetropolitan  L.  Ins.  Co.  v.  Rutherford,  95  Va.  773,  30  S.  E.  383. 

A  complaint  in  an  action  for  damages  for  breach  of  a  contract  to  renew  a 
policy  of  insurance  is  not  rendered  defective,  as  not  showing  perform- 
ance of  conditions  of  the  policy,  by  the  allegation  that  the  defendant's 
agent  through  whom  the  renewal  agreement  had  been  made  told  the 
plaintiff  before  the  loss  that  the  policy  had  been  renewed,  as  such  an 
allegation  is  entirely  irrelevant  as  a  matter  of  pleading.  Schu^ahn  v. 
Michigan  F.  d  M.  Ins.  Co.  89  Wis.  84,  61  N.  W.  78. 

A  complaint  in  an  action  on  the  acceptance  of  an  order  payable  out  of  the 
amount  due  the  drawer  on  the  acceptor's  note,  payable  to  such  drawer 
on  a  specified  date,  provided  "the  note  can  be  gotten  here  by  that  date," 
alleging  that  the  conditions  contained  in  such  acceptance  have  "all" 
been  complied  with  and  the  note  has  been  taken  up  by  defendant,  and 
that  in  paying  the  same  he  reserved  the  amount  sued  on,  states  a  good 
cause  of  action.     Taylor  v.  Insley,  7  Colo.  App.  175,  42  Pac.  1046. 

A  complaint  setting  forth  a  copy  of  an  order  for  the  payment  of  money 
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"Srhen  the  second  tier  of  beams  ifl  set/'  and  alleging  an  acceptance  of 
the  order  and  that  such  tier  of  beams  was  set,  is  not  demurrable  for 
failure  to  stale  facts  sufficient  to  constitute  a  cause  of  action,  although 
it  is  vague,  indefinite,  and  uncertain.  Vanderheck  r,  Hemmelj  25 
Misc.  299,  54  N.  Y.  Supp.  5C2,  Reversed  in  26  Misc.  714,  57  N.  Y. 
Supp.  156. 

A  complaint  alleging  the  sale  of  lumber  in  consideration  of  accepted  orde» 
made  payable  out  of  the  first  pa^iuent  due  the  vendee  "when  the  secoDd 
tier  of  beams  is  set,''  and  that  such  second  tier  was  set,  and  no 
part  of  the  purchase  price  of  the  lumber  has  been  paid,  is  demurrable 
for  failure  to  allege  that  the  second  tier  of  beams  was  set  by  the  vendee 
or  pursuant  to  his  contract,  or  that  the  first  payment  ever  became  due 
to  him.  Vanderheek  v.  Hemmel,  26  Misc.  714,  57  N.  Y.  Supp.  156, 
Keversing  25  Misc.  299,  54  N.  Y.  Supp.  562  (motion  to  dismiss). 

A  petition  in  an  action  for  failure  of  a  telegi*aph  company  to  deliver  a 
telegram  must  aver  compliance  with  a  condition  requiring  a  written 
claim  for  damages  to  be  presented  within  sixty  days.  Albers  v.  West- 
em  U.  Teleg.  Co,  98  Iowa,  51,  66  N.  W.  1040. 

A  complaint  against  a  telegraph  company  for  total  failure  to  deliver  a  tel- 
egram is  not  demurrable  for  failure  to  allege  compliance  with  a  condi- 
tion requiring  claims  to  be  presented  in  writing  within  sixty  day^, 
since  in  case  of  nondelivery  the  sixty  days  will  not  begin  to  run  until 
after  knowledge  of  1;he  nondelivery,  and  failure  to  present  it  within 
sixty  days  thereafter  is  matter  of  defense.  SherriU  v.  Western  V. 
Teleg.  Co.  109  N.  C.  527,  14  S.  E.  94. 

A  complaint  alleging  that  defendant  is  indebted  to  plaintiff  in  a  given  sum 
as  wages  between  specified  dates  is  insufficient  in  the  absence  of  any 
allegation  that  the  services  had  been  performed.  Louisville,  7^.  A.  d 
C.  R.  Co.  V.  Barnes,  16  Ind.  App.  312,  44  N.  E.  1113  (so  held  on  error). 

An  averment  in  an  action  for  wages  under  a  s>pecial  contract,  that  plain- 
tiff has  performed  all  the  conditions  thereof  so  far  as  defendant  per- 
mitted, sufficiently  alleges  performance  unless  attacked  by  motion. 
Culbertson  Irrig.  d  W.  P.  Co.  v.  Wildman,  45  Neb.  663,  63  N.  W.  W7. 

Fry  V.  Lexington  d  B.  S.  R.  Co.  2  Met.  (Ky.)  314  (action  on  stock  sab- 
scription;  objection  fatal  on  appeal,  even  when  not  taken  below). 

A  petition  to  recover  upon  a  subscription  contract  which  provides  thit 
unless  a  specified  sum  is  subscribed  by  a  certain  date  the  subscriptioa 
shall  be  null  and  void  is  demurrable  luiless  it  alleges  that  such  condi- 
tion has  been  performed.  Knottsville  Roller  Mill  Co.  v.  MaUingl^t 
18  Ky.  L.  Rep.  246,  35  S.  W.  1114. 

Complaint  on  notes,  alleging  a  collateral  agreement  imposing  a  condiUoo, 
is  bad  for  not  alleging  pei-formance  of  the  condition.  Rogers  v.  Cody* 
8  Cal.  324. 

Performance  by  plaintiff  in  an  action  on  a  contract,  of  a  condition  requir- 
ing a  certain  payment  on  his  part,  is  not  sufficiently  averred  by  dechi- 
ing  that  the  money  had  been  deposited  with  a  certain  trust  company. 
and  that  certain  shares  of  stock  received  by  plaintiff  from  defendant 


Vn. FOR  INSUFFICIENCY  ;  PARTICULAB  ALLEGATIONS.  343 

represent  the  money  "so  as  aforesaid  paid  over  by  plaintiff"  to  defend- 
ant.    Jones  V.  Perot,  19  Colo.  141,  34  Pac.  728. 

Bipley  County  v.  Hill,  115  Ind.  316,  16  N.  £.  156  (bond  for  performance 
of  construction  contract). 

A  cross-complaint  in  an  action  upon  a  note,  alleging  that  the  payee  of  the 
note  agreed  to  cancel  it  if  defendant  would  become  reconciled  to  and 
live  with  and  support  his  wife,  and  that  defendant  agreed  so  to  do,  is 
demurrable  when  it  fails  to  allege  that  defendant  complied  with  his 
agreement.      N orris  v.  2i orris,  3  Ind.  App.  500,  28  N.  E.  1014. 

Where  a  breach  of  contract  can  be  compensated  in  damages,  an  action  for 
nonperformance  may  be  supported  against  defendant  who  has  received 
a  partial  benefit  from  the  contract,  without  averring  performance  by 
plaintiff.  Romel  v.  Alexander,  17  Ind.  App.  257,  46  N.  E.  595  (Citing 
Pordage  v.  Cole,  1  Wms.  Saund.  320;  Pickens  v.  Bozell,  11  In  J.  270; 
Boyle  V.  Ouysinger,  12  Ind.  273;  Cummings  ▼.  Pence,  1  Ind.  App.  317, 
27  N.  E.  631). 

The  complaint  in  an  action  to  enjoin  the  defendant  from  obstructing  a  pri- 
yate  way,  which  alleges  that  it  was  granted  the  plaintiff  under  an  oral 
agreement  for  specified  considerations  paid  and  value  parted  with,  suf- 
ficiently shows  that  the  plaintiff  has  paid  the  consideration  or  has  oth- 
erwise performed  her  part  of  the  contract,  liohle  v.  Sherman,  151  Ind. 
573,  52  N.  E.  150. 

A  complaint  based  on  a  contract  of  purchase,  demanding  damage 9  for  de- 
fects in  the  article  bought,  but  failing  to  show  a  compliance  by  plain- 
tiff with  the  conditions  of  the  contract,  which  had  been  waived  by  a 
subsequent  oral  agreement,  is  subject  to  demurrer  if  such  oral  ogrce- 
ment  is  not  pleaded.  F,  C.  Austin  Mfg.  Co,  v.  Clendenning,  21  Ind. 
App.  459,  52  N.  E.  708  (Citing  Ohio  Thresher  d  Engine  Co.  v.  Hensel, 
9  Ind.  App.  328,  36  N.  E.  716;  Springfield  Engine  d  Thresher  Co.  v. 
Kennedy,  7  Ind.  App.  502,  34  N.  E.  856;  Davis  v.  Gosser,  41  Kan.  414, 
21  Pac.  240). 

An  averment  in  the  complaint  in  an  action  to  recover  damages  for  breach 
of  a  live-stock  contract,  that  the  shipper  made  claim  in  writing  for  the 
live  stock  killed,  as  provided  for,  and  within  the  time  limited  by  the 
contract,  is  not  a  conclusion,  but  the  averment  of  a  fact.  Cleveland, 
C.  C.  d  St.  L.  R.  Co.  V.  Heath,  22  Ind.  App.  47,  53  N.  E.  198  (so  held  on 
error). 

A  bill  in  equity  which  seta  forth  an  agreement  whereby  the  plaintiff  so]d 
to  the  defendant  an  undivided  half  interest  in  a  paitnership,  and  a  de- 
livery to  and  acceptance  by  defendant  of  a  bill  of  sale  of  a  half  intere.st 
in  the  tools  and  machinery  of  such  partnership,  which  tools  and  ma- 
chinery constituted  all  of  the  partnership  assets, — shows  performance 
by  the  plaintiff  on  his  part  of  such  contract.  Draper  ▼.  Boilings,  163 
Mass.  127,  39  N.  E.  793. 

A  complaint  in  an  action  for  the  price  of  railroad  ties  purchased  under  a 
contract  fixing  the  time  of  payment  at  thirty  days  after  they  have  been 
inspected  must  allege  such  inspection  thirty  days  before  suit  wa^ 
brought,  or  facts  which  would  entitle  plaintiff  to  judgment  without  an 
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inspection.    Potter  ▼.  Holmes,  66  Minn.  377,  68  N.  W.  63  (ao  bdd  €B 

error). 

A  count  upon  an  agreement  to  pay  money  for  a  dyeing  recipe  on  a  eertain 
day  subject  to  certain  conditions  precedent,  undertaking  to  show  lia- 
bility by  special  averments  of  performance,  is  faulty  where  it  fails  ta 
aver  that  the  event  mentioned  happened  by  the  day  named,  or  that 
defendants,  by  some  wilful  or  fraudulent  act  or  neglect,  prevented  its 
happening.    Beohi  v.  Taubel,  66  K.  J.  L.  419,  26  Atl.  902. 

Under  a  contract  not  specifying  the  tame  for  delivery,  an  allegation  of  de- 
livery within  a  reasonable  time  is  essential.  Pope  t.  Terre  EauU  Car 
d  Mfg,  Co,  107  N.  Y.  61,  13  N.  E.  692. 

The  amount  of  compensation  sued  for  being  dependent  on  earnings,  the 
facts  on  which  it  depended  nnist  be  alleged.  Belyea  ▼.  Drew,  I  DeniOr 
661. 

Oakley  ▼.  Morton,  11  N.  T.  25,  62  Am.  Dee.  49  (judgment  OfD  verdict  di- 
rected by  trial  judge  reversed  for  error  in  disr^^ding  failuie  to  show 
performance  of  condition  precedent). 

Allegations  that  plaintiff  did  duly  assign  to  defendant^  or  for  its  nse,  cer- 
tain letters  patent,  are  insufficient  avermoota  of  performance  on  bis 
part  of  an  agreement  to  assign  to  defendant  all  his  patents  and  inven- 
Uons.  Daleell  v.  Fahy's  Watoh  Case  Co,  43  N.  Y.  S.  B.  57,  17  K.  Y. 
8upp.  366. 

Where  condition  involves  compliance  with  another  instrument  the  latter 
must  be  pleaded.  Portage  Canal  d  Mfg,  Co,  ▼.  Crittenden,  17  Ohio, 
436. 

An  averment  of  aubstantial  performaaoe,  or  of  readiness  and  an  offer  to 
perform,  is  necessary.     Wilson  v.  Lyle,  1  Monaghan,  199,  16  Atl.  861. 

A  complaint  in  an  action  on  a  promissory  note  providing  on  its  fsce  for  s 
payment  of  10  per  cent  attorneys'  fees  ''should  judicial  proceedings 
be  used  in  collecting,"  which  sets  out  the  note  in  full,  need  not  state 
that  judicial  proceedings  were  used  in  collecting.  MoKeUigon  v.  Biste 
Vat.  Bank  (Tex.  Civ.  App.)  24  8.  W.  688. 

A  general  averment  of  performance  of  the  conditions  necessary  to  entitle 
plaintiff  to  recover  includes  all  conditions  precedent  to  recovery.  Dus- 
ham  T.  Baint  Croim  Soap  Mfg,  Co,  34  N.  B.  243. 

'Allegations  showing  performance,  satisfactory  to  defendant,  up  to  the 
time  when  defendant  defaulted  in  payments  under  the  contract,  as 
shown  by  the  facts  alleged,  held  enough.  PhUlips  d  C.  Constr,  Co.  t. 
Seymour,  91  U.  S.  646,  23  L.  ed.  841. 

A  petition  in  an  action  on  a  fire  insurance  policy,  alleging  that  certain  con- 
ditions of  the  policy  were  not  performed  because  defendant  company 
and  its  agents  directed  and  requested  plaintiff  not  to  perform  the  same, 
states  with  sufficient  certainty  a  waiver  of  such  conditions.  Phenis 
Ins,  Co,  V.  Amoldy,  5  Kan.  App.  174,  47  Pac  178. 

A  condition  precedent  should  be  set  out  as  a  part  of  the  contract,  and  pe^ 
formance  of  it  averred,  or  the  want  of  performance  excused;  and  a  neie 
allegation  that  defendant  has  done  and  performed  all  things  on  its  part 
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in  the  agreement  to  be  done  and  performed,  and  has  done  and  kept  all 
tbe  conditions  of  the  agreement,  ia  not  sufficient.  Newton  Rubber 
Works  ▼.  Graham,  171  Mass.  352,  50  N.  E.  647  (Citing  Netooomb  v. 
Bracken,  16  Mass.  161;  Whiiaker  v.  Bmiih,  4  Pick.  83;  Stamoood  t. 
Scovel,  4  Pick.  422;  Codding  v.  Mansfield,  7  Gray,  272;  Murdock  T. 
OaldtceU,  8  Allen,  309;  Riley  v.  FamstDorth,  111  Mass.  152;  Palmer  t. 
Sawyer,  114  Mass.  1). 

A  petition  in  an  action  for  breach  of  a  bond  for  title  to  land  is  bad,  where 
it  faUs  to  allege  the  payment  of  a  specified  amount  provided  for  in  the 
contract,  or  anything  in  excuse  of  such  nonperformance.  Ricketts  ▼. 
Hart,  73  Mo.  App.  647  (motion  for  new  trial;  Citing  Basye  t.  Am- 
hrose,  32  Mo.  484;  Beckmann  v.  Phcsniw  Ins.  Co,  49  Mo.  App.  604). 

A  complaint  alleging  that  defendants  promised  to  pay  plaintiff  a  specified 
sum  for  information  to  be  supplied  after  such  promise  is  insufficient, 
where  performance  or  an  excuse  for  nonperformance  of  such  condition 
is  not  averred.  Winch  v.  Farmers*  Loan  d  T.  Co,  11  Misc.  390,  32  N. 
Y.  Snpp.  244  (nonsuit;  Citing  Oakley  v.  Morton,  11  N.  Y.  25,  62  Am. 
Dec.  49;  Levy  v.  Burgess,  64  N.  Y.  390;  Tooker  v.  Amoux,  76  N.  Y. 
397;  Bogardus  v.  New  York  L,  Ins,  Co.  101  N.  Y.  328,  4  N.  E.  522). 

Butterworth  v.  Kinsey,  14  Tex.  495  (allegation  of  a  waiver,  being  equivar 
lent  to  performance,  supplies  the  place  of  an  averment  of  performance). 
See  also  §  183,  infra. 

It  is  better,  as  a  matter  of  caution,  to  allege  waiver  of  a  condition  of  a  pol- 
icy of  insurance  than  to  rely  on  an  averment  of  perfonnaaoe  of  all  eon- 
diti<ms.    American  P.  Ins.  Co,  v.  Stuart  (Tex.  Civ.  App.)  38  S.  W.  396. 

Where  an  action  is  brought  for  the  violation  of  a  covenant  in  a  lease  pro- 
viding for  its  renewal,  which  was  conditioned  on  the  performance  of  the 
terms  of  the  lease,  the  lessee  must  allege  a  performance  of  such  condi- 
tions, or  a  valid  excuse  for  nonperformance.  Orubb  v.  Burford,  98  Va» 
653,  37  S.  £.  4. 

173.  —  exception  or  proviso. 

In  pleading  the  perfomiance  or  happening  of  a  condition  prece- 
dent, it  is  not  necessary  to  show  compliance  with  an  exception  or  pro- 
viso to  such  condition  contained  in  a  separate  clause. 

Otherwise,  if  contained  in  the  general  clause.^ 

^Freeman  v.  Travelers'  Ins.  Co.  144  Mass.  572,  12  N.  E.  372  (Citing  Com. 
V.  Hart,  11  Cush.  130). 

Compare  Hcmimer  v.  Kaufman,  2  Bond,  1,  Fed.  Cas.  5,997,  where  in 
a  suit  on  a  bond  given  by  the  buyer  of  a  secret  process  to  pay  a  cer- 
tain sum,  conditioned  with  the  proviso  that  he  could  discontinue  the 
use  of  the  process  at  a  specified  time,  it  is  held  not  necessary  for  the 
obligee  to  allege  that  the  obligor  had  used  it  after  that  time. 

Where  there  is  an  exception  in  the  general  granting  clause  of  a  deed,  the 
party  relying  upon  such  general  clause  must,  in  pleading,  state  the  gen> 
eral  clause,  together  with  the  exception,  and  must  also  show  by  the  tes- 
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Umony  that  he  is  not  within  the  exception.     Maxwell  Land  Grant  Co. 
v.  Dawson,  151  U.  S.  586,  38  L.  ed.  279,  14  Sup.  Ct.  Rep.  458,  Reversing 
7  N.  M.  133,  34  Pac.  191   (so  held  on  error). 

In  declaring  on  a  contract  which  contains  a  condition  or  proviso,  one  need 
only  allege  the  general  clause  under  which  his  cause  of  action  ba^ 
arisen,  and  need  not  set  out  and  negative  a  clause  which  operates  as 
an  exception  to  the  general  clause,  but  which  is  not  incorporated  in  it 
Railway  Officials  d  E,  Acci.  Asso.  v.  Drummand,  66  Neb.  235,  76  N.  W. 
562  (Citing  Meadows  v.  Pacific  MuL  L.  Ins.  Co.  129  Mo.  76,  31  S.  W. 
578;  Com.  v.  Hart,  11  Cash.  130). 

A  petition  in  an  action  on  an  insurance  policy,  providing  that  the  com 
pany  shall  not  be  liable  for  loss  caused  by  invasion,  insurrection,  riot. 
civil  commotion,  military  or  usurped  power,  need  not  allege  that  the 
fire  was  not  due  to  any  such  causes.  Burlington  Ins.  Co.  v.  RiverSj  9 
Tex.  Civ.  App.  177,  28  S.  W.  463. 

An  allegation  in  a  petition  on  a  fire  insurance  policy,  that  a  fire  occurred 
without  any  fault  on  plaintiff's  part  and  under  circumstances  not  di- 
rectly or  indirectly  made  an  exception  by  the  terms  of  the  policy  vhich 
would  render  it  void,  sufficiently  negatives  that  the  fire  resulted  from 
invasions,  insurrections,  riots,  and  like  causes  excepted  in  the  policy. 
Alamo  F.  Ins.  Co.  v.  Sliacklett  (Tex.  Civ.  App.)  26  S.  W.  630. 

174.  Conditions  not  alleged. 

Conditions  not  appearing  in  the  instrument  pleaded,  or  in  the  al- 
legations of  its  legal  effect,  as  the  case  may  be,  even  though  usual  iii 
all  instruments  of  that  class,  will  not  be  considered  on  demurrer.' 

^  But  in  an  action  by  a  county  to  recover  for  the  hire  of  a  convict,  a  couitt 
in  the  complaint  alleging  the  defendant's  refusal  to  pay  the  hire,  and 
that  such  refusal  constituted  a  breach  of  the  bond  given  by  the  defend- 
ant, is  demurrable  where  the  conditions  of  the  bond  are  not  averred. 
Pike  County  v.  Hanchey,  119  Ala.  36,  24  So.  751. 

In  an  action  for  breach  of  a  contract  to  renew  a  fire  policy,  it  will  not  be 
presumed  that  the  original  policy  contained  any  conditions  the  breach 
of  which  would  defeat  plaintiff's  cause  of  action.  Oold  v.  Sun  Ins.  Co. 
73  Cal.  216,  14  Pac.  786. 

In  Ellis  V.  Sharp,  42  Hun,  179,  a  comnion-school  teacher's  complaint  for 
wages,  with  a  general  allegation  of  having  entered  upon  the  emploj- 
ment  and  taught  the  school  for  the  period,  was  held  sufficient  without 
alleging  performance  of  other  statutory  duties,  such  as  keeping  rec- 
ords, etc. 

Plaintiff  must,  where  defendant's  liability  is  conditional  and  depends  on 
facts  outside  the  instruments  sued  on,  allege  such  facts  in  his  eon- 
plaint.  Hand  v.  Shaw,  20  Misc.  698,  46  N.  Y.  Supp.  528,  Affirmed  in 
21  Misc.  313,  47  N.  Y.  Supp.  166  (motion  to  dismiss). 

Action  on  bond,  wliich,  when  produced  on  oyer,  showed  conditions  not  is- 
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telligible  without  extraneous  facts.    BmUh  v.  Lloyd,  16  Gratt.  295; 
Bmith  V.  Wistcall,  2  Hall,  469. 

Bank  of  River  Falls  v.  German  American  Ina,  Co,  72  Wis.  535,  40  N.  W. 
506  (fii*e  policy). 

175.  Form  of  allegation  at  common  law. 

In  the  absenoe  of  statute,  if  the  contract  is  pleaded,  and  specifies 
explicitly  the  acts  to  be  performed,  then  an  allegation  of  perform- 
ance of  the  specified  acts,  following  the  language  of  the  contract,  is 
sufficient;^  or  even  a  general  allegation  that  he  performed  all  the 
acts  and  conditions  specified  in  the  instrument^ 

If  the  language  of  the  contract  is  not  pleaded,  or  does  not  specify 
the  acts  to  be  done,  a  general  allegation  of  performance  of  all  that 
plaintiff  was  bound  to  do,  or  in  any  equivalent  terms,  is  a  mere  con- 
clusion, and  bad  on  general  demurrer.* 

^  Bmith  y.  Lloyd,  16  Gratt.  295,  313,  so  holding  since  special  demurrers 
were  abolished  in  Virginia. 

Eaile  v.  Bmiih,  113  Cal.  056,  45  Pac.  872,  so  holding  of  an  averment  in 
the  precise  language  of  the  agreement  to  sell  land,  that  the  plaintiff 
tendered  ''a  good  and  sufficient  deed  of  grant,  bargain,  and  sale  of  the 
property." 

*Kem  V.  Zeigler,  13  W.  Va.  707,  714. 

Contra,  Washington  v.  Ogden,  1  Black,  450,  sub  nom.  Turner  t.  Ogden,  17 
L.  ed.  203  (contract  by  which  vendor  stipulated  "to  make  a  deed,"  held 
insufficient  to  allege  readiness  to  deliver  a  deed  without  alleging  good 
title.  Grier,  J.,  says  it  is  not  sufficient  to  pursue  the  words,  if  the  in- 
tent be  not  performed.  But  this  was  after  trial,  on  which  it  appeared 
that  plaintiff  was  unable  to  perform). 

*Averb€ck  v.  Hall,  14  Bush,  505  (agreement  to  dismiss  certain  actions,  and 
to  "use  every  lej»al  and  proper  endeavor  to  have  di.snnased"  certain 
criminal  prosecutions.  General  allegation  that  "he  did  these  things" 
bad  on  general  demurrer). 

Read  ▼.  Cisney,  4  Litt.  (Ky.)  137  (allegation  that  he  had  done  all  he  was 
bound  to  do^  except  when  prevented  by  defendant). 

Gouvemeur  v.  Txllotson,  3  Edw.  Oh.  348,  352  ( in  chancery.  Bill  not  show- 
ing particularly  the  acts  performed,  so  that  the  court  might  judge  of 
their  sufficiency,  bad). 

Contra,  Bmith  v.  Wistiall,  2  Hall,  460. 

Contra  also  now  in  England.  See  Bentley  v.  Dawes,  9  Exch.  666;  Rust  ▼. 
Nottidge,  1  El.  &  Bl.  09. 

For  other  cases,  see  Commercial  Union  Assur,  Co.  v.  State  ex  rel.  Smith, 
113  Ind.  331,  15  N.  E.  518;  Ellsworth  v.  Buell,  4  Ind.  555;  Home  Ins, 
Oo.  V.  Duke,  43  Ind.  418;  Glover  t.  Tuck,  24  Wend.  153. 
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176.  Statutes  sanctioning  general  allegation  that  lie  dnly  performed. 

Statutes  exist  in  a  nninber  of  the  states  to  the  effect  that  in  plead- 
ing the  performance  of  conditions  precedent  in  a  contract^  it  diall  not 
be  necessary  to  state  the  facts  showing  such  performance,  but  it  may 
be  stated  generally  that  the  party  duly  performed  all  the  oonditions 
on  his  part,  thus  modifying  the  common-law  rule.^ 

*  See  also  Duly,  §  277,  infra. 

Arizona — ^Rev.  Stat.  (18S7),  f  662.  "In  pleading  the  performanoe  of  eon- 
dition  precedent  in  a  contract,  it  ahall  not  be  necessary  to  state  the  facts 
showing  such  performance,  but  it  may  be  stated  generally  that  the 
party  duly  performed  all  the  conditions  on  his  part;  and  if  sneh  alle- 
gation be  controverted,  the  party  pleading  shaU  establish  on  the  trisl 
the  facts  showing  such  performance." 

Arkan9a» — ^Mansfield's  Digest,  S  6068.  '^In  pleading  the  performanee  of 
a  condition  precedent  in  a  contract,  it  shall  not  be  necessary  to  state 
the  facts  showing  such  performanoe,  but  it  may  be  stated  generally  that 
the  party  duly  performed  all  the  conditions  on  hia  part;  and  if  sach 
an  allegation  is  not  controverted  as  stated  in  the  last  section  in  regard 
to  judgments," — i.  e.,  controverted  in  the  answer  to  a  complaint,  or  in 
reply  to  a  counterclaim  or  set-off, — ^"it  shall  not  be  necessaiy  to  pro?» 
it  on  trial." 

California — Code  Civ.  Proc.  §  457.  Same  as  Arizona,  supra,  eoEcept  "most 
establish"  instead  of  "shall  establish,"  and  "oonditions"  instead  of 
"condition,"  and  different  punctuatioo. 

Colorcufo— Code  Civ.  Proc.  §  66.  Same  as  Arizona,  eupra,  except  "oondi- 
tions" instead  of  "condition,"  and  different  punctuation. 

FZorid<^— McClellan's  Digest  (1881),  S  69,  p.  826.  "It  shall  be  lawfol  for 
the  plaintiff  or  defendant  in  any  action  to  aver  performanoe  of  oondi- 
tions precedent  generally,  and  the  opposite  party  shall  not  deny  sadi 
averment  generally,  but  shall  specify  in  his  pleading  the  condition  or 
conditions  precedent  the  performance  of  which  he  intends  to  contest" 

Idaho — ^Rev.  Stat.  <1887),  §  4212.  Same  as  Arizona,  supra,  except  ''must 
establish"  instead  of  "shall  establish,"  "conditions"  instead  of  "oondi- 
tion,"  and  different  punctuation. 

Indiana — ^Rev.  Stat.  (1888),  S  370.  ''In  pleading  the  performance  of  a 
condition  precedent  in  a  contract,  it  shall  be  sufficient  to  allege  gsoer- 

1  ally,  that  the  party  performed  all  the  conditions  on  his  part.    If  the 

allegation  be  denied,  the  facts  showing  a  performance  must  be  proved 

;  on  the  trial." 

/otro— Code  (1888),  S  2715;  McClain's  Anno.  Code,  §  3922.  "In  pleading 
the  performance  of  conditions  precedent  in  a  contract,  it  is  not  neoes- 
68 ry  to  state  the  facts  constituting  such  performance,  but  the  party 
may  state  generally  that  he  duly  performed  all  the  conditions  on  hit 
part." 

Code,  §  2717;  Mcaain's  Anno.  Code,  S  3924.  "If  either  of  the  all^tions 
contemplated  in  the  three  preceding  sections  is  controverted,  it  shall 
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not  be  suffieiezLt  to  do  ao  in  tenns  contradictory  of  the  allegation,  but 
the  facts  relied  on  shall  be  speciUcally  stated." 

Kan»<u—Comp.  Laws  (1885),  S  3921;  Gen.  Stat.  (1889),  §  4205.  <*In 
pleading  the  performance  of  conditions  precedent  in  a  contract,  it  shall 
be  sufficient  to  state  that  the  party  duly  performed  all  the  conditions 
on  his  part;  and  if  such  allegations  be  controverted,  the  party  plead- 
ing  must  establish,  on  the  trial,  the  facts  showing  such  performance.** 

Ma88achuseti9-'Fnh.  Stat.  (1882),  chap.  167,  §  2,  d.  10,  p.  965.  "When  a 
bond,  or  other  conditional  obligation,  contract,  or  grant,  is  declared  on, 
the  condition  shall  be  deemed  part  of  the  obligation,  contract,  or  grants 
and  shall  be  set  forth;  breaches  relied  on  shall  be  assigned;  and  con- 
ditions precedent  to  the  right  of  the  party  relying  thereon  shall  be 
averred  to  have  been  performed,  or  his  excuse  for  the  nonperformance 
thereof  stated."  Chap  167,  §  23,  p.  967.  "When  a  conditional  obliga- 
tion, contract,  or  grant  is  relied  on  in  an  answer  or  subsequent  allega- 
ti<«,  the  condition  shall  be  deemed  a  part  of  the  instrument,  and  sim- 
ilar averments  shall  be  required  in  pleading  on  the  same  as  are  required 
by  the  tenth  clause  of  section  two." 

Minnesota — 1  Gen.  Stat,  chap  66,  S  109,  p.  722.  Same  as  Arizona,  suprtM, 
except  instead  of  "shall  establish  on  the  trial"  the  Minnesota  statute 
reads  "is  bound  to  establish,"  etc.,  "conditions"  instead  of  "condition,** 
and  different  punctuation. 

MissUsippi — ^Rev.  Code  (1880),  §  1574.  "In  pleading  the  performance  of 
conditions  precedent,  the  plaintiff  or  defendant  may  aver  generally 
that  he  duly  performed  all  the  conditions  on  his  part,  and  the  opposite 
party  shall  not  deny  such  averment  generally,  but  shall  specify  in  his 
pleading  the  condition  precedent  the  performance  of  which  he  intends 
to  contest." 

Missouri — Rev.  Stat.  1899,  S  634.  In  pleading  the  performance  of  a  con- 
dition precedent  in  a  contract,  it  shall  not  be  necessary  to  state  the 
facts  showing  such  performance,  but  it  may  be  stated  generally  that 
the  party  duly  performed  all  the  conditions  on  his  part.  And  in 
pleading  a  judgment  or  other  determination  of  a  coiu*t  or  officer  of  spe- 
cial jurisdiction,  it  shall  not  be  necessary  to  state  facts  conferring  ju- 
risdiction, but  such  judgment  or  determination  may  be  stated  to  have 
been  duly  given  to  him.  If  such  allegations  be  controverted  the  party 
pleading  shall  be  bound  to  establish  on  the  trial  the  facts  showing  such 
performance  or  conferring  such  jurisdiction,  as  the  case  may  require. 

Montana — Comp.  Stat.  (1887),  §  104,  p.  86.  Same  as  Arizona,  supra, 
except  "conditions"  for  "condition." 

2fel>raska— Code  Civ.  Proc.  |  128;  Comp.  Stat.  (1887),  p.  757.  Same  as 
Kansas,  supra,  except  "allegation"  for  "allegations." 

Tfevada — Gen.  Stat.  (1885),  (  3082.  Same  as  Arizona,  supra,  except  "con- 
ditions" instead  of  "condition,"  and  different  punctuation. 

Jlew  Jersey— ^v.  (1877),  §  126,  p.  868.  "The  plaintiff  or  defendant  in 
any  action  may  aver  performance  of  conditions  precedent  generally; 
and  the  opposite  party  shall  not  deny  such  averment  generally,  but 
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ihall  specify  in  hiB  pleaxLing  the  oondition  precedent  the  perfomunoe  of 
which  he  intends  to  conteat." 

ISew  York — Code  Civ.  Proc.  §  533.  "In  pleading  the  performance  of  s  con- 
dition precedent  in  a  contract,  it  is  not  necessary  to  state  the  facte  con- 
stituting performance;  but  the  party  may  state  generally  that  be,  or 
the  person  whom  he  represents,  duly  performed  all  the  conditions  on  his 
part.  If  that  allegation  is  controverted,  he  must,  on  the  trial,  estab- 
lish performance." 

The  corresponding  provision  in  the  original  Code  Proc.  S  162,  was  substan- 
tially the  same  as  Arizona,  supra, 

Hforth  Carolina — Code,  §  263;  Code  Civ.  Proc.  §  122.  Same  as  Arizona, 
tupra,  except  "conditions"  for  "condition,"  and  "shall  be  bound  to  es- 
tablish" instead  of  "shall  establish." 

North  Dakota — Comp.  Laws  (1887),  §  4927.  Same  as  Arizona,  nijra, 
except  "conditions"  instead  of  "condition,"  "allegations"  instead  of 
"allegation,"  "shall  be  bound  to  establish"  instead  of  "shall  establiafa." 

Ohio— liev.  Stat.  (1890),  |  5091.  Same  as  Kansas,  8upra,  except  *'aUega- 
tion"  instead  of  "allegations." 

Oregon — Code  Civ.  Proc.  §  87.  Same  as  Arizona,  aupra,  except  "shall  be 
bound  to  establish"  instead  of  "shall  establish,"  "conditions"  instead 
of  "condition,"  and  different  punctuation. 

Bouth  Carolina— Code  Civ.  Proc.  §  183,  Gen.  SUt.  (1882).  Same  as  Ari- 
zona, supra,  except  "conditions"  instead  of  "condition,"  and  "shall  be 
bound  to  establish"  instead  of  "shall  establish." 

Bouth  Dakota — Comp.  Laws  (1887),  §  4927.  Same  as  Arizona,  supra,  ex- 
cept "conditions"  instead  of  "condition,"  "allegations''  instead  of  "alle- 
gation," "shall  be  bound  to  establish"  instead  of  "shall  establish." 

Utah — Comp.  Laws  (1888),  §  3243.  Same  as  Arizona,  supra,  except  "con- 
ditions" for  "condition,"  and  "must  establish"  instead  of  "shall 
establish." 

Washington — Code  (1881),  §  97.  Same  as  Arizona,  supra,  except  "con- 
ditions" instead  of  "condition,"  and  "shall  be  bound  to  establish"  in- 
stead of  "shall  establish." 

Wisconsin — Anno.  Stat.  (1889),  §  2674.  Same  as  Arizona,  supra,  except 
"shall  be  bound  to  establish"  instead  of  "shall  establish,"  and  "condi- 
tions" instead  of  "condition." 

Wyoming — Rev.  Stat.  (1887),  §  2478.     Same  as  Kansas^  stipra. 

177.  What  are  ''conditions"  within  the  statute. 

The  statutory  general  allegation  of  performance  of  conditions 
precedent  in  a  contract  covers  the  making  of  a  necessary  demand  or 
notice  by  the  party  before  suit^  (including,  in  insurance  cases,  the 
furnishing  of  proofs  of  loss,^  and  the  procuring  of  a  notary's  or  mag- 
istrate's certificate^),  and  the  nonoccurrence  of  any  breach  on  the 
part  of  the  party  claimant* 
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This  short  form  of  pleading  is  applicable  to  statutory  oonditions 
which  have  beea  engrafted  on  a  contract  of  public  officers^^  but  not  to 
other  statutory  conditions^  whatever  the  cause  of  action. 

*Ca9e  T.  Phoenix  Bridge  Co,  23  Jones  k  S.  25  (notice  that  the  state  of  the 
work  ieq[uiTed  performance). 

Behciderer  v.  Travelers'  Ins.  Co.  58  Wis.  13,  46  Am.  Rep.  618,  16  N.  W.  47 
(notice  of  accident  against  which  plaintiff  was  insured). 

^Conimeroidl  Union  Assur.  Co.  ▼.  State  ex  rel.  Smith,  113  Ind.  331,  15  N. 
E.  618;  Boardman  v.  Westchester  F,  Ins.  Co.  54  Wis.  364,  11  N.  W. 
417;  Schohacher  y  Germantown  Farmers'  Mut.  Ins.  Co.  59  Wis.  86,  17 
N.  W.  969. 

But  a  complaint  upon  an  employer's  insurance  bond  providing  for  the  re- 
imbursement of  all  loss  within  three  months  after  notice,  accompanied 
by  satisfactory  proof  of  lose,  must  allege  that  the  proof  of  loss  was  fur- 
nished the  defendant  at  least  three  months  before  the  commencement 
of  the  action;  and  the  general  allegation  that  the  plaintiff  duly  kept 
and  performed  all  the  conditions  of  said  bond  cm  its  part  is  insufficient 
iu»der  a  statute  providing  that  it  is  not  necessary  in  pleading  the  per- 
formance of  conditions  precedent  to  state  the  facts  showing  perform- 
ance, but  it  may  be  stated  generally  that  the  party  duly  performed  all 
the  conditions  on  its  part.  California  Sav.  Bank  v.  American  Surety 
Co.  82  Fed.  866. 

*  Ferrer  v.  Home  Mut.  Ins.  Co.  47  Cal.  416. 

*  National  Ben.  Asso.  v.  Boicman,  110  Ind.  355,  11  N.  E.  316,  holding  that 

the  allegation  effectually  negatives  any  violation  of  conditions  prece- 
dent contained  therein,  or  that  the  injury  had  occurred  outside  the  lim- 
its of  the  risk. 

VermiUion  County  v.  Hammond,  83  Ind.  453  (nonacceptance  of  a  commis- 
sion, the  acceptance  of  which  was  forbidden  by  the  contract). 

Whether  the  stipulation  against  the  bringing  of  an  action  before  the  re- 
quired period  has  elapsed  after  presentation  or  demand  is  a  condition 
precedent  within  the  meaning  of  the  contract  seems  unsettled.  There 
are  three  views :  ( 1 )  It  is  a  condition  precedent ;  ( 2 )  it  is  a  condition 
Bubsequent;  (3)  it  goes  to  the  time  of  performance,  and  the  real  objec- 
tion is  only  that  the  action  is  premature.  Ck>mpare  Doyle  v.  Phoenix 
Ins.  Co.  44  Cal.  264;  Cray  v.  Hartford  F.  Ins.  Co.  1  Blatchf.  280,  Fed. 
Cas.  No.  3,375;  Wilson  v.  /Etna  Ins.  Co.  27  Vt.  99,  41  N.  W.  406;  Qer- 
man-American  Ins.  Co.  v.  Etherton,  25  Neb.  505;  Home  Ins.  Co.  v. 
Lindsey,  26  Ohio  St.  348. 

In  Carberry  v.  German  Ins.  Co.  51  Wis.  605,  8  N.  W.  406,  the  court  says 
that  waiting  the  period  required  by  the  policy  is  not  a  condition 
precedent. 

A  general  averment  of  perfoimance  of  the  conditions  of  a  policy  of  insur- 
ance is  sufficient  under  the  Indiana  statute.  Voluntary  Relief  Depart- 
wnent  y.  Spenoer,  17  Ind.  App.  123,  46  N.  £.  477    (so  held  on  error; 
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aUng  LouiwUU  UnderwHterM  ▼.  Durland,  123  Ind.  644,  7  L.  B.  A.  399, 
24  N.  £.  221). 
'  White  Pine  County  ▼.  Herri€k,  19  Nev.  34,  5  Pac.  276. 

An  uncertainty  in  the  contract  will  sustain  a  motion  to  make  the  com- 
plaint thereon  more  definite  in  its  allegation  of  performance,  notwith- 
standing this  sUtute.  Toy  William  v.  Hallett,  2  Sawy.  261,  Fed.  Cia 
No.  14,123. 

178.  Form  of  allegation  under  the  statute. 

A  general  allegation  in  the  words  of  the  statute^^  or  substantially 
equivalent'  suffices. 

An  all^ation  which  is  not  substantially  equivalent  is  bad  on  de- 
murrer unless  sufficient  at  common  law.* 

*  Griffiths  ▼.  Henderson,  49  Cal.  566;  Lowry  ▼.  Megee,  52  Ind.  107;  Tree- 
land  y.  Beekman,  7  N.  J.  L.  13;  Crawford  v.  Satterfield,  27  Ohio  St 
421. 

*Bertelson  v.  Bovser,  81  Ind.  512. 

An  allegation  that  plaintiff  has  performed  all  and  singular  his  agreemsnts 
and  covenants  with  defendant  is  sufficient.  Moritz  v.  LaveUe,  77  Gal. 
10,  18  Pac.  803. 

The  averment  in  a  complaint  in  an  action  upon  a  street  assessment  under 
the  California  street  improvement  act,  that  the  plaintiff  did  all  the 
work  in  the  contract  mentioned,  and  duly  performed  in  every  respect 
the  said  work  according  to  the  specifications  and  terms  of  the  ooDtraet, 
sufficiently  pleads  its  performance.  California  Improvement  Co,  t. 
Reynolds,  123  Cal.  88,  55  Pac.  802.  This  is  not  a  statutory  avemieot 
of  the  performance  of  conditions  precedent,  referred  to  in  Code  Civ- 
Proc.  i  457. 

A  declaration  on  a  written  contract,  setting  it  out  in  ewtenso  and  alleging 
generally  that  plaintiff  performed  the  contract  on  his  part,  is  not  d^ 
murrable  under  Fla.  Rev.  Stat.  §  1045,  because  it  does  not  speeificallj 
allege  the  performance  of  some  particular  condition  precedent  arising 
out  of  the  contract.     Wilcox  v.  Btephenson,  30  Fla.  377,  11  So.  659. 

Mason  v.  Seitz,  3C  Ind.  516  (suit  for  rent  under  a  lease.  AUegation  of  the 
execution  of  the  contract,  etc.,  and  that  defendant  was  placed  in  poe^ 
sessioui  and  still  retains  it,  sufficient  as  to  plaintiff's  performanoe  of 
conditions  precedent). 

Under  the  Indiana  Code  a  complaint  in  an  action  on  a  contract  sufficientlf 
pleads  the  performance  of  a  condition  precedent  by  alleging  that  the 
plaintiff  "has  fulfilled  each  and  every  part  of  his  agreement,"  or  by  al- 
leging facta  which  constitute  such  performance.  Watson  v.  DeedSj  3 
Ind.  App.  75,  29  N.  E.  151. 

But  an  allegation  by  plaintiff  in  an  action  to  recover  premiums  on  life  in- 
surance policies,  that  he  paid  the  premiums  as  provided  for  in  the  pol- 
icy, is  not  a  sufficient  allegation  that  he  performed  all  the  oonditionB  ci 
his  contract  Metropolitan  L.  Ins,  Co.  v.  McCormiek,  19  Ind.  App.  49, 
49  N.  E.  44. 
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A  oomplaint  alleging  that  "plaintiff  has  fully  complied  with  his  contract 
•  .  •  to  be  performed  by  said  plaintiff"  is  a  sufficient  complianco 
with  Ind.  Il6T.  Stat.  1894,  §  373,  providing  that  in  pleading  a  condition 
precedent  in  a  contract,  it  shall  be  sufficient  to  allege  generally  that  the 
party  "performed"  all  the  conditions  on  his  part.  Pacific  Mut,  L.  Ins. 
Co.  V.  Turner,  17  Ind.  App.  644,  47  N.  E.  231. 

The  ayerments  of  the  complaint  as  to  performance  of  the  conditions  of  a 
contract  to  purchase  peas  to  be  raised  by  the  plaintiff  are  sufficient 
under  Homer's  (Ind.)  Rey.  Stat.  1897,  §  370,  where  it  is  alleged  that 
the  plaintiff  raised  the  peas,  packed  and  delivered  them  to  the  defend- 
ants in  good  condition  and  in  accordance  with  the  contract,  but  that 
they  refused  to  receive  them,  and  that  soch  refusal  was  not  by  reason 
of  strikes,  failure  to  obtain  the  necessary  labor,  or  any  other  "unavoid- 
able incidents  or  accidents"  happening  to  defendants  or  their  machin- 
ery.    Vice  v.  BrotDn,  22  Ind.  App.  345,  53  N.  E.  776. 

It  18  not  essential  to  a  general  allegation  of  performance  of  a  contract 
without  spedficatioD  of  each  separate  condition,  that  the  pleading  shall 
use  the  words  of  Homer's  (Ind.)  Rev.  Stat.  1896,  §  370,  providing  it 
shall  be  sufficient  to  allege  generally  that  the  plaintiff  "performed  all 
the  conditions  on  his  part,"  but  is  sufficient  if  equivalent  language  is 
employed.    Darnell  v.  Keller,  18  Ind.  App.  103,  45  N.  E.  676. 

Performance  of  a  street  improvement  contract  as  a  condition  precedent  to 
an  action  for  the  foreclosure  of  an  assessment  is  sufficiently  alleged  by 
a  oomplaint  averring  that  the  plaintiffs  completed  the  work  in  accord- 
ance with  the  terms  and  stipulations  of  the  agreement,  to  the  entire  sat- 
isfaction of  the  department  of  public  works  of  the  city,  and  that  the 
same  was  duly  accepted  by  said  'department,  in  view  of  Homer's  ( Ind. ) 
Rev.  Stat.  1896,  S  370,  providing  that  it  shall  be  sufficient  to  allege  gen- 
erally that  the  plaintiff  "performed  all  the  conditi(»s  on  his  part." 
Ihid. 

A  petiticm  in  an  action  for  breach  of  a  written  contract,  which  alleges 
that  plaintiffs  have  "duly  fulfilled  all  of  the  conditions  of  the  said  con- 
tract on  their  part,  and  that  defendant  has  violated  the  terms  and  con- 
ditions of  such  contract,"  is  sufficient  as  against  a  general  demurrer, 
although  it  does  not  refer  to  a  provision  in  the  contract  for  arbitration 
of  differences,  under  Kan.  Code  Civ.  Proc.  §  122,  providing  that  in 
pleading  the  performance  of  conditions  precedent  in  a  contract  it  shall 
be  sufficient  to  state  that  the  party  duly  performed  all  the  conditions 
on  his  part.  Cupples  v.  Alamo  Irrig.  d  Mfg.  Co.  7  Kan.  App.  692,  51 
Pac  920. 

An  allegation  in  a  suit  for  specific  performance  of  a  contract  to  convey 
land,  that  plaintiff  has  duly  performed  all  the  conditions  of  the  con- 
tract on  his  part,  sufficiently  alleges,  under  Mo.  Rev.  Stat.  1889,  §  2079, 
the  performance  of  conditions  precedent  requiring  a  cash  payment  and 
the  tender  of  a  mortgage.  Pomeroy  v.  FuUerton,  113  Mo.  440,  21  S. 
W.  19. 

Alleging  that  plaintiff  "performed,"  without  the  word  "uuly"  or  any  equiv- 
Abb.  Pl.  Vol.  I.— 23. 
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alent  term,  is  sufficient.     Wood  ▼.  LUley  (Hoffman,  J.)  1  Bliss's  K.  T, 
Code,  400,  3d  ed.  600. 

A  complaint  upon  an  insurance  policy  upon  the  life  of  one  who  oommittod 
suicide  need  not  allege  that  he  died  by  suicide,  but  was  insane  wben  he 
committed  the  act;  a  general  averment  that  the  conditions  of  the  poliej, 
under  X.  Y.  Code  Civ.  Proc.  §  533,  were  duly  performed,  is  all  that  is 
requisite.  Mutual  L.  Ins,  Co,  v.  Leuhrie,  18  C.  C.  A.  332,  38  U.  S.  App. 
37,  71  Fed.  843. 

The  general  allegation  of  performance  of  conditions  precedent  to  the  en- 
forcement of  a  contract,  permitted  by  N.  Y.  Code  Civ.  Proc  §  533,  does 
not  extend  to  matters  which  plaintiff  has  specifically  pleaded.  Dakell 
V.  Fahy'a  Watch  Case  Co.  43  N.  Y.  S.  R.  67,  17  N.  Y.  Supp.  366. 

The  averment  in  a  complaint  in  an  action  on  a  policy  of  life  insurance, 
that  "satisfactory*'  proofs  of  death  were  delivered,  is  sufficient  without 
pleading  the  facts  with  reference  thereto,  unoe  an  allegation  of  per- 
formance in  the  very  terms  of  the  contract  is  equivalent  to  pleading 
that  the  conditions  were  ''duly  performed,"  as  allowed  by  the  Kew 
York  Code  of  Civil  Procedure.  Ohlsen  v.  Equitable  Life  Asswr,  Boe. 
26  Misc.  230,  55  N.  Y.  Supp.  73. 

An  averment  in  the  complaint  in  an  action  on  a  contract  of  life  inaursnoe, 
that  all  the  obligations  and  conditions  forming  the  consideration  for 
which  the  defendant  issued  the  policy  and  made  the  contract  and  agret- 
ment  were  fully  performed  "on  the  part  of  the  plaintiff  herein,"  suffi- 
ciently alleges  the  performance  of  all  conditions  precedent  on  the  part 
of  the  insured  and  of  the  plaintiff;  and  the  use  of  the  word  "considera- 
tion" does  not  limit  the  effect  of  the  allegation.    Ibid, 

Under  a  contract  to  dig  a  well,  and  insure  water  therein,  an  alkgatioo 
that  "the  work  was  performed  according  to  contract"  was  held  suffi 
cient.     Qriffm  v.  Pitman,  8  Or.  342. 

A  plaintiff  in  an  action  on  an  insurance  policy  need  not  expressly  aver  per- 
formance or  waiver  of  a  condition  requiring  him  to  submit  to  an  exam- 
ination, and,  in  case  of  disagreement  as  to  the  amount  of  loss,  that  the 
same  shall  be  ascertained  by  appraisers,  under  Utah  Comp.  Laws  18S8, 
§  3243,  providing  that  in  pleading  the  performance  of  conditions  prec- 
edent in  a  contract,  it  is  not  necessary  to  state  the  facts  showing  each 
performance,  but  it  may  be  stated  generally  that  the  party  duly  per- 
formed all  the  conditions  on  his  part,  where  there  is  such  a  general 
averment,  and  it  is  further  alleged  that  the  defendant  disclaims  all  lia- 
bility and  refuses  to  pay  the  loss,  without  assigning  any  reason  for  its 
action,  and  it  does  not  affirmatively  appear  that  any  dispute  had  arisen 
which  called  for  an  appraisal  or  an  award.  Stephens  ▼.  Union  Assur. 
8oc.  16  Utah,  22,  50  Pac.  626. 

An  allegation  that  the  insured  "fully  complied  with  all  the  conditions  of 
said  contract,  and  rendered  the  said  defendant  a  particular  account  and 
proof  of  said  loss,  as  required  by  said  contract,"  is  sufficient.  Bank  of 
River  Falls  v.  German  American  Ins,  Co,  72  Wis.  535,  40  N.  W.  506. 

An  allegation  that  plaintiff  kept  and  performed  all  conditions  nece&sarj 
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to  entitle  him  to  the  stock  in  the  corporation,  is  sufficient.    Smith  y. 
Chicago  d  N.  W.  R.  Co.  19  Wia.  326. 

Batch  V.  Peet,  23  Barb.  576  (action  on  bond  with  condition  for  perform- 
ance of  various  acta  by  third  persons) ;  McCreery  v.  Duncan,  21  Jones 
&  S.'448  (reasonable  interpretation) ;  Cotcper  v.  Theall,  26  N.  Y.  Week. 
Dig.  73,  4  N.  Y.  S.  R.  674  (necessary  implication). 

*Home  Ins.  Co.  t.  Duke,  43  Ind.  418  (mere  allegation  that  ''though  proof 
of  said  loss  has  been  duly  made  and  notice  given,  yet  the  said  defend- 
ant haa  not  made  the  plaintiff  good  in  said  loss,"  insufficient). 

Les  8uccesseur8  D* Aries  v.  Freedman,  21  Jones  &  S.  518  (allegation  that 
he  "in  all  respects  carried  out  his  agreement  on  his  part,"  not  good. 
It  is  necessary  to  plead  substantially  in  the  words  of  the  statute). 

Lovpe  V.  Phillips,  14  Ohio  St.  308  (allegation  that  the  contract — aa  ante- 
nuptial contract — "has  been  a  valid  and  subsisting  contract  ever  since 
the  date  of  its  execution,  and  is  still  a  valid  and  subsisting  oontract» 
and  binding  on  the  said"  widow,  bad ) . 

179.  Performance  by  acts  of  tbird  persons. 

It  is  the  better  opinion  that  the  usual  words  of  the  statute,  "the 
party  duly  performed/'  are  not  confined  to  a  party  to  the  action  or 
the  contract,  but  sanction  an  allegation  in  effect  that  the  person  upon 
whom  performance  of  the  conditions  devolved  duly  performed.* 

Sut  an  allegation  that  ike  plaintiff  duly  performed  does  not  im- 
port performance  by  a  third  person,^  unless  by  express  terms  of  the 
contract  the  plaintiff  undertakes  to  procure  the  performance  of  such 
third  person.^ 

*  California  Steam  Vav.  Co,  v.  "Wright,  6  Cal.  258,  65  Am.  Dec.  611   (per^ 

formanoe  by  plaintiff's  assignor) ;  Rowland  v.  Phalen,  1  Bosw.  43;  and 
see  Graham  v.  Machado,  6  Duer,  514. 

*  Carroll  v.  Girard  F.  Ins,  Co,  72  Cal.  297,  13  Pac.  863  (award  to  be  made 

before  suit) ;  Johnson  v.  Hoicard,  20  Minn.  370,  Gil.  322  (measurement 
to  be  made  by  government  officer). 

A  complaint  in  an  action  for  breach  of  a  contract  in  failing  to  make  requi- 
sition and  pay  for  books  to  be  obtained  by  plaintiff  for  defendant  from 
a  third  party,  which  alleges  that  plaintiff  has  fully  complied  with  and 
performed  all  the  stipulations  and  conditions  of  the  contract^  does  not 
sufficiently  show  plaintiff's  ability  to  deliver  the  books,  nor  cover  the 
acts  of  such  third  party  through  whose  fault  he  might  not  be  able  to 
procure  them.  Bergmeier  v.  Eisenmenger,  59  Minn.  175,  60  N.  W. 
1097. 

See  §  186,  note  2,  infra. 

*  Rowland  v.  Phalen,  1  Bosw.  43  ( stipulation  by  plaintiff  to  procure  a  third 

person  to  do  a  specified  act). 
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180.  Acceptance  of  work. 

An  allegation  '%at  the  defendant  duly  accepted  the  work  pe^ 
formed  by  plainti£F  under  and  by  virtue  of  said  agreement"  is  not 
sufficient  on  demurrer  as  an  allegation  that  the  entire  work  as  pe^ 
formed  was  accepted  as  a  full  compliance  with  the  requirements  of 
the  contract^ 

^  Schencke  v.  Rowell,  3  Abb.  N.  C.  42  (ao  held  under  a  building  oontnet) ; 
Smith  y.  Broum,  17  Barb.  431;  Myriek  y.  MerrUt,  22  Fla.  335. 

But  a  complaint  in  an  action  to  enforce  the  lien  of  a  drainage  asseaament, 
alleging  that  the  woric  of  the  construction  of  said  drains  and  levees  has 
long  since  been  completed  and  accepted  by  the  county  suryey<»'  and  com- 
missioner, and  that  the  contractors  fully  completed  the  work  of  the 
construction  of  such  drains  and  levees,  sufficiently  shows  that  the  work 
was  completed  according  to  plans  and  speciftcatioosw  Hoefffen  y.  Btait 
ew  rel.  Brown,  17  Ind.  App.  537,  47  N.  £.  28. 

And  an  allegation  in  an  action  for  the  purchase  price  of  a  thing  sold,  of 
the  receipt  and  retention  of  such  thing  by  the  defendant  after  delivery 
and  after  alteration  as  required  by  him,  is  equivalent  to  an  allegation 
of  acceptance,  and  dispenses  with  the  usual  averment  of  performanoe 
of  the  conditions  of  the  contract  of  sale.  Logan  v.  Berkahin  Apart- 
ment House,  3  Misc.  296,  22  N.  Y.  Supp.  776,  Affirming  1  Misc.  18,  20 
N.  Y.  Supp.  369  (motion  to  dismiss). 

181.  Mutual  and  dependent  conditions. 

If,  upon  a  proper  construction  of  the  contract^  conditions  are  mu- 
tual and  dependent,^  so  tiiat  the  obligation  of  each  party  ia  (xmdi- 
tioned  on  concurrent  performance  by  the  other,  it  not  being  certain 
that  either  is  obliged  to  do  the  first  act,  the  party  seeking  to  recover 
for  nonperformance  must  all^e  that  he  was  ready  and  wilUng,  and 
(naming  time  and  place^)  offered  to  perform,*  or  facts  excusing  lack 
of  offer. 

In  ordinary  contracts,  such  offer  is  sufficient  without  alleging  a 
formal  tender,  if  refusal  be  alleged.* 

An  allegation  that  he  always  has  been  ready  and  wiUing  to,  ete., 
but  defendant,  though  often  requested  to,  etc*,  hitherto  has  refused, 
and  still  does  refuse,  is  insufficient.*^ 

In  ordinary  contracts,  an  allegation  that  at  the  time  and  place  for 
performance  he  was  ready  and  willing  to  perform  is  sufficient,  if 
coupled  with  an  allegation  that  defendant  then  and  there  refused  to 
perform  and  has  never  performed,®  or  that  plaintiff  was  prevented 
from  performing  by  specified  conduct  of  defendant.'' 

An  allegation  that  plaintiff  was  ready  and  willing  to  perform,  and 
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then  and  there  requeeted  defendant  to,  etc,  but  defendant  refused, 
is  sufficient;  for  a  demand  implies  the  correlative  offer.® 

Under  an  ordinary  executory  contract  of  sale  of  personal  prop- 
erty, the  seller  to  deliver  at  a  specified  place  (especially  if  it  is  the 
buyer's  address)  for  payment  "on  delivery,"  the  buyer  need  only  al- 
l^e  that  he  was  ready  and  willing  (specifying  time  and  place),  and 
that  the  seller  neglected  and  refused,  etc.* 

But  the  seller  must  allege  delivery  or  tender.^^ 

Under  a  contract  requiring  execution  of  a  deed  or  similar  instru- 
ment, and  making  delivery  and  payment  of  price  concurrent  acts, 
to  be  simultaneously  performed,  neither  party  can  recover  without 
alleging  a  tender.  AUeging  the  purchaser's  readiness  and  willing- 
ness and  offer  to  accept  und  pay  is  not  enough.^* 

^  Much  of  the  apparent  conflict  in  the  caaee  results  from  the  peculiar  lan- 
guage of  different  contracts.  This  explains  such  exceptional  cases  as 
Pomray  v.  Goldy  2  Met.  500. 

The  cases  nutke  some  modifications  or  peculiar  applications  of  these  prin^ 
ciples  in  actions  on  covenants  to  convey  real  property. 

A  covenant  which  goes  to  only  part  of  the  consideration  is  not  regarded  as 
mutual  and  dependent.  Bennet  v.  Piwley,  7  Johns.  249;  Orani  v. 
Johnson,  5  N.  T.  247,  Reversing  5  Barb.  161. 

If  the  covenants  on  one  side  are  for  performance  on  a  specified  day  or  days, 
which  may  happen  before  those  on  the  other  side  are  to  be  performed 
{Couch  V.  Ingersoll,  2  Pick.  297;  Grant  v.  Johnson,  5  N.  Y.  247),  or  if 
thoee  on  the  other  side  are  of  a  continuous  nature,  not  being  a  condi- 
tion precedent, — ^they  are  not  regarded  as  mutual  and  dependent  within 
the  rule.  See  Hard  v.  Beeley,  47  Barb.  428,  where  the  seller's  covenant 
was  not  to  disclose  the  secret  of  the  thing  bought,  and  the  buyer's  wa^ 
for  payments  on  specified  days.  Contra,  see  Cray  v.  Hinton,  2  Mc- 
Crary,  167,  7  Fed.  81. 

*  Failure  of  the  seller  to  state  that  his  tender  was  within  a  reasonable  time, 
where  the  contract  alleged  was  silent  as  to  time,  is  fatal.  Brror  to  re- 
fuse to  dismiss  at  the  trial.  Pope  v.  Terre  Haute  Car  d  Mfg.  Co.  107 
N.  Y.  61,  13  N.  E.  592. 

Where  goods  were  to  be  delivered  on  demand,  the  buyer's  aUegation  that 
he  was  ready  and  willing  to  receive,  and  had  offered  to  receive  and  pay, 
and  had  demanded,  etc.,  and  defendant,  though  often  requested,  refused, 
etc,  without  stating  time,  was  sufficient  under  the  Code,  although  it 
would  have  been  bad  on  special  demurrer  at  common  law.  Deady,  J., 
adds:  "Doubtless  there  are  cases  in  which  the  time  wherein  an  act 
was  done  or  occurred  is  material,  and  the  statement  of  the  fact  without 
the  time  would  not  constitute  a  cause  of  action,  nor  an  element  of  one." 
Veis  V.  Tooum,  9  Sawy.  24,  16  Fed.  168  (Cited  in  Ex  parte  Koehler,  24 
Fed.  107). 

BohUon  V.  TffMon,  46  Pa.  286  (contract  to  deliver  on  request). 
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Acoording  to  Patterson  v.  Jone9,  13  Ark.  69,  56  Am.  Dec.  296,  if  no  plMB 
is  specified  the  law  fixes  the  place;  and  the  party  at  whose  residenee 
or  in  whose  presence  the  law  thus  fixes  it  need  not  allege  demand  or 
notice.  Compare  the  case  of  a  marriage  promise,  where,  the  place  not 
being  fixed,  notice  of  readiness  may  be  required.  Seymour  v.  Q<irtiidet 
2  Dowl.  &  R.  55. 

An  allegation  that  he  was  "at  all  tiroes"  ready  at  the  place  specified  ii 
equivalent  to  an  allegation  that  he  was  ready  there  on  the  day  speci- 
fied.   Porter  v.  Rose,  12  Johns.  209. 

In  a  suit  by  heirs  to  recover  damages  for  the  defendant's  failure  to  per- 
form a  contract  for  the  purchase  of  their  land,  an  averment  of  perfonn- 
ance  on  their  part  as  fully  as  they  could,  and  of  willingness  to  convey 
the  title  in  accordance  with  the  terms  of  purchase,  is  not  demurrable 
as  a  mere  conclusion,  or  for  failure  to  all^e  performance  of  the  obliga- 
tion assumed  by  them  or  to  show  the  facts  constituting  such  perform- 
ance.    HowUon  V.  Oakley,  118  Ala.  215,  23  So.  810. 

A  declaration  counting  upon  the  breach  of  a  contract  which  contemplates 
the  performance  of  concurrent  acts  must  aver  performance  or  readiness 
to  perform  on  the  part  of  the  plaintiff.  Leslie  v.  Casey,  59  N.  J.  L.  6, 
86  Atl.  6. 

So,  an  averment  in  an  action  for  breach  of  covenant,  that  plaintiffs  hare 
kept  and  performed  all  covenants  on  their  part,  is  insufiicient  without 
a  special  averment  that  they  were  ready  and  willing  to  do  what  the 
covenant  implies  they  were  to  do  to  make  performance  by  defendant 
possible.  Chicago,  M,  d  8t.  P,  R.  Co,  v.  Hoyt,  37  111.  App.  64  (so  held 
on  error). 

*  Lester  v.  Jeioett,  11  N.  Y.  453,  Reversing  12  Barb.  502  (leading  New 
York  case,  reviewing  conflicting  cases). 

An  allegation  by  a  purchaser  that  he  has  been  ready  and  willing  is  not  suf- 
ficient without  ail  allegation  of  tender.  Heine  v.  Treadwell,  72  Cal 
217,  13  Pac.  503  (Citing  Bakeman  v.  Pooler,  15  Wend.  637;  DunKam  t. 
Jackson,  6  Wend.  27;  and  Strong  v.  Blake,  46  Barb.  227). 

Under  an  executory  sale  the  seller  must  not  only  allege  that  he  was  ready 
and  willing,  but  also  that  he  offered  to  deliver  within  the  time  fixed. 
Dunham  v.  Pettee,  8  N.  Y.  513. 

In  an  action  on  a  written  instrument  by  which  defendant  promised  to  pay 
the  plaintiff  $5,000,  adding,  "for  which  I  am  to  receive"  specified  stock, 
it  is  necessary  to  allege  that  the  stock  was  delivered,  or  that  there  was 
an  offer  to  deliver,  on  the  day  fixed  for  pa}'ment.  Considerant  v.  Brit- 
bane,  14  How.  Pr.  487. 

In  an  action  on  a  contract  consisting  of  reciprocal  promises  to  be  con- 
currently performed,  the  plaintiff  must  allege  performance  or  tender  of 
performance  on  his  part  before  suit  brought.  Burtcell  d  0.  Irrig.  d 
Power  Co.  v.  Wilson,  67  Neb.  396,  77  N.  W.  762  (so  held  on  error). 

The  averment  in  a  petition  in  an  action  for  breach  of  a  logging  contract, 
that  a  tender  of  the  logs  was  made  'in  accordance  with  the  terms  of  the 
contract,  which  is  copied  into  and  made  a  part  of  the  petition,  is  suf- 
ficient,— and  the  failure  of  plaintiff  to  comply  with  the  requirement  of 
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the  eontract  in  regard  to  scaling  or  measurement  cannot  be  taken  by 
exception,  but  must  be  set  up  by  plea.  SdMne  Tram  Oo.  ▼.  Jonet  (Tex. 
Ciy.  App.)  43  8.  W.  905. 

^In  LeMter  v.  Jevceit,  11  N.  Y.  453,  the  allegation  in  the  count  sustained 
was,  in  effect,  that  plaintiff  at  the  specified  time  and  place  ''was  ready 
and  willing  and  offered  to  defendant  to,"  etc.,  for,  etc.,  "yet  said  de- 
fendant did  not  at  [that  time]  nor  at  any  time,  although  often  re- 
quested to  do  so,  purchase." 

•heater  v.  Jevoett,  11  N.  Y.  453  j  Kern  v.  Ziegler,  13  W.  Va.  707,  716. 

On  an  executory  sale,  payment  and  delivery  being  concurrent  acts»  a  gen- 
eral allegation  by  the  buyer  that  he  was  ready  and  willing  to  accept 
and  pay,  and  that  defendant  neglected  and  refused,  is  not  enough. 
(Dictum  that  it  is  not  enough  for  either  party.)  Smith  v.  Wright ^  4 
Abb.  App.  Dec.  274.  To  same  effect,  see  Fickett  v.  Brice,  22  How.  Pr. 
104. 

'*  Smith  T.  Lewis,  26  Conn.  110,  118. 

*An  allegation  by  a  vendor  of  real  property  that  he  was  ready  and  will- 
ing, but  was  prevented  by  failure  of  the  defendant  to  be  there  on  that 
day,  and  that  defendant  was  on  that  day  absent  from  the  state  and  was, 
etc.,  in  the  state  of,  etc.,  is  sufficient.  Kern  v.  Zeigler,  13  W.  Va.  707, 
716.  And  see  Smith  v.  Smith,  25  Wend.  404;  Woolner  v.  Hill,  93  N.  Y. 
576,  580  (seller  of  goods  had  made  an  assignment  for  benefit  of  credit- 
ors, before  time  for  performance  arrived). 

^Tinney  v.  Ashley,  15  Pick.  546,  552,  26  Am.  Dec.  620  ("certainly  suffi- 
cient in  an  action  in  a  court  of  equity  to  enforce  specific  perform- 
ance") ;  St,  Paul  Div.  No.  1  8.  of  T.  v.  Brotcn,  0  Minn.  157,  164,  Gil. 

141. 

'Allegation  by  buyer,  under  contract  to  give  his  notes  for  the  price,  that 
a  reasonable  time  called  for  by  the  contract  had  elapsed;  that  plain- 
tiff had  always  been  ready  and  willing  to  accept,  receive,  and  pay  for 
said  goods  in  manner  aforesaid;  and  that  defendant  had  refused  to  de- 
liver the  same, — is  sufficient  on  general  demurrer.  White  v.  Demilt, 
2  Hall,  405,  per  Oakley,  J. 

In  an  action  on  a  contract  to  sell  goods,  to  be  delivered  to  plaintiff  at 
a  certain  place,  by  a  day  named,  to  be  paid  for  by  him  "on  deliv- 
ery," where  it  is  alleged  that  he  had  always  been  ready  and  will- 
ing to  accept  and  pay,  but  defendant  did  not  deliver,  it  is  error  to  non- 
suit for  want  of  a  tender  or  offer,  in  defendant's  absence  (plaintiff 
being  a  merchant  having  a  store  at  the  place).  Coonley  v.  Anderson,  1 
Hill,  519. 

Sut  a  declaration  in  an  action  for  breach  of  contract  to  deliver  hay,  which 
alleges  merely  that  defendants  failed  to  deliver  at  the  time  specified, 
is  insufficient  where  no  time  is  specified,  and  there  is  no  allegation  of 
any  demand  for  delivery,  or  any  refusal  to  deliver,  or  any  payment  or 
tender  of  the  purchase  money,  or  of  willingness  or  readiness  by  plain- 
tiffs to  perform.  Ptisey  v.  McElveen  Commission  Co.  93  Ga.  773,  21 
B.  £.  150  (so  held  on  error). 
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'^Davenport  v.  Wheeler,  7  Cow.  231. 

"  Englander  t.  Rogers,  41  Cal.  420. 

But  a  petition  in  an  action  by  a  purchaser  for  damages  for  the  fatlnre  of 
the  vendor  to  perform  the  contract  need  not  allege  performance  or  offer 
of  performance  on  plaintiff's  part,  where  it  alleges  readiness  and  will- 
ingness to  perform  upon  the  defendant's  performance  of  the  condition 
precedent  of  exhibiting  a  sufficient  title.  Thampaon  ▼.  Dtdbervon,  66 
Mo.  App.  535  (so  held  on  error). 

▲  complaint  in  an  action  to  recover  money  which  defendant  agreed  to  pay 
plaintiff  at  a  certain  time,  on  condition  that  plaintiff  should  first  fiu^ 
nish  to  defendant  a  general  release  specified  in  the  contract,  which  al- 
leges that  after  the  time  for  payment  of  the  money  had  arrived  plain- 
tiff tendered  such  release  to  defendant  and  demanded  the  sum  provided 
in  the  instrument  to  be  paid,  but  that  defendant  refused  to  pay  and 
has  not  paid  the  same,  or  any  part  thereof,  and  that  plaintiff  la^  and 
always  has  been,  ready  and  willing  to  deliver  the  release  to  defendant 
on  receiving  payment,  sufficiently  shows  that  plaintiff  has  done  all  r^ 
quired  of  him  to  entitle  him  to  payment.  Kelly  v.  Baker,  26  App.  DiT. 
217,  49  N.  Y.  Supp.  973  (motion  to  vacate  attachment). 

182.  Conditions  subsequent. 

Porf ormanoe  of  conditions  subsequent  need  not  be  alleged,^  even 
though  expressed  in  the  contract  in  the  form  of  an  exception  or  pro- 
viso.* 

*  Redman  ▼.  Mina  Ine,  Co,  49  Wis.  431,  438,  4  N.  W.  691. 

There  has  been  much  difference  of  opinion  as  to  the  application  of  this 
rule  to  representations  and  warranties  in  insurance. 

A  petition  upon  an  insurance  policy  need  not  aver  the  performance  of  war- 
ranties for  violation  of  which  the  policy  may  be  avoided  by  the  com- 
pany.    Queen  Ins.  Co,  v.  Leonard,  9  Ohio  G.  G.  46. 

Collateral  stipulations  and  agreements  annexed  to  a  policy  of  insuranee, 
not  constituting  conditions  precedent  to  an  action,  need  not  be  set  forth 
or  noticed  in  any  way  in  a  declaration  upon  the  policy.  Poteen  v* 
New  England  F,  Ins.  Co.  68  Vt.  390,  35  Atl.  331  (so  held  on  error). 

A  complaint  need  not  negative  the  occurrence  of  a  contingency  which  nnder 
the  contract  would  operate  to  relieve  the  defendant  from  his  obligation 
thereunder;  but  if  the  obligation  is  dependent  upon  the  occurrence  of  a 
contingency  the  happening  of  the  same  must  be  alleged.  Root  v. 
ChUds,  68  Minn.  142,  70  N.  W.  1087. 

*1  Chitty,  PI.  16th  Am.  ed.  246;  Qrietoold  v.  Scott,  13  Ga.  210;  Cog  v. 
Plough,  69  Ind.  311. 

In  Wheeler  v.  Bavidge,  9  Exch.  668,  it  was  held  that  the  usual  ezoeptioa 
in  the  body  of  a  charter-party,  as  to  act  of  Qod,  etc.,  need  not  be  nq^ 
tived  by  plaintiff,  but  was  to  be  set  up  by  defendant. 
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183.  Excuses  for  nonperformance  of  conditions. 

An  allegation  that  defendant,  before  the  time  for  plaintiff  to  per- 
form a  condition  preoedent  arrived,  communicated  to  plaintiff  his  re- 
fusal to  perform  the  contract  on  his  part,  dispenses  with  an  allegation 
of  offer  or  tender  of  performance  of  the  condition  precedent* 

But  it  does  not  dispense  with  an  allegation  that  plaintiff  was  ready 
and  willing  to  perfomi  sudi  condition,^  or,  at  leasts  that  he  would 
have  been  had  he  not  been  prevented  from  making  ready  by  such  no- 
tice.' 

A  general  allegation  that  defendant  had  disabled  himself  from 
performing,  and  had  prevented  plaintiff  from  performing,  without 
stating  the  acts  done,  is  not  enough  to  dispense  with  alleging  such 
offer  or  tender  as  would  otherwise  be  required.* 

But  an  allegation  that  he  had  conveyed  to  a  stranger  the  property 
he  had  agreed  to  convey  to  plaintiff  is  enough.^ 

Alleging  defendant's  failure  to  perform  an  independent  stipula- 
tion is  not  an  excuse  for  plaintiff's  failure  to  perform.' 

'Buyer's  anticipatory  refusal  to  accept  excuses  omission  to  tender.  Me- 
Pherson  v.  Walker,  40  HI.  371. 

An  allegation  that  the  plaintiff  is  willing  to  perform  his  part  of  the  con- 
tract sued  upon  is  unnecessary  in  a  complaint  alleging  that  the  defend- 
ant has,  without  any  just  cause  or  sufficient  reason,  announced  that  he 
will  no  longer  perform  his  part  of  it.  Riley  v.  Walker,  6  Ind.  App. 
622,  34  N.  E.  100  (Citing  Floyd  v.  Maddiuc,  6S  Ind.  124;  Mathie  v. 
Thomas,  101  Ind.  119;  Skehan  t.  Rummel,  124  Ind.  347,  24  N.  E.  1089, 
Phosnia  Mui,  L.  Ina.  Co.  v.  Hinesley,  75  Ind.  I ) . 

A  complaint  in  an  action  upon  an  insurance  policy,  alleging  that  the  in- 
surance company  notified  the  plaintiff  that  it  would  not  pay  the  insur- 
ance for  the  reason  that  the  property  was  vacant  when  the  fire  oc- 
curred, in  violation  of  the  conditions  of  the  policy,  is  not  demurrable 
for  failure  to  show  a  waiver  of  proof  of  loss,  as  such  proof  would  have 
been  unavailing  after  refusal  to  pay.  Phenito  Ine.  Co.  v.  Rogers,  11 
Ind.  App.  72,  38  N.  E.  865. 

The  averment  in  a  complaint  in  an  action  on  a  policy  of  insurance,  that  the 
policy  is  in  the  possession  of  the  company  and  its  agent  refuses  to  de- 
liver it  up  on  demand,  saying  that  he  has  sent  it  to  the  company  and 
that  the  company  is  not  liable  and  will  never  pay  insured  any  part  of 
ity  shows  a  sufficient  excuse  for  not  setting  out  a  copy  of  the  policy. 
Walter  A.  Wood  Mowing  d  Reaping  Mach.  Co.  v.  Irons,  10  Ind.  App. 
454,  36  N.  £.  862,  37  N.  E.  1046. 

And  also  for  not  averring  the  making  of  proofs  of  loss,  as  required  by  the 
terms  of  the  policy.  National  F.  Ins.  Co.  v.  Strebe,  16  Ind.  App.  110, 
44  N.  E.  768  (Citing  Continental  Ins.  Co.  v.  Chew,  II  Ind.  App.  330, 
88N.  E.417). 
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▲  complaint  in  an  action  upon  an  inauranoe  policy  is  not  defective  for  MI- 
ure  to  aver  that  proofs  of  death  were  furnished  within  the  time  limited 
bj  the  policy,  when  it  is  alleged  that,  after  notice  of  the  death  of  the 
insured  was  given,  the  company  denied  its  liability.  Railway  Ofidak 
d  E.  Acci.  Asso.  V.  Anustrong,  22  Ind.  App.  406,  53  N.  £.  1037. 

Communicated  intent  not  to  perform,  not  withdrawn  before  time  for  per- 
formance of  condition  by  plaint] If,  exouerates  plaintiff  and  dispeDaes 
with  his  offering  to  perform  condition  precedent.  The  rule  is  the  Bsme 
in  case  of  many  successive  conditions, — such  as  payment  of  premiums 
in  life  insurance.  Shato  ▼.  Republic  L.  Ins.  Co.  69  N.  Y.  286,  Modifying 
67  Barb.  686. 

But  mere  refusal  by  an  insurance  company  to  furnish  blanks  for  proofs  of 
loss,  without  any  reason  assigned  therefor,  does  not  waive  proofs  of 
loss.     Coldham  v.  American  Casualty  d  Security  Co,  8  Ohio  C.  C.  620. 

Where  an  insurance  company  disclaims  liability  under  the  policy  snd  re- 
fuses to  pay,  proof  of  loss  is  waived.  Stephens  v.  American  F.  Ins.  Co. 
14  Utah,  265,  47  Pac.  83  (Citing  West  v.  Noncich  Union  F.  Ins.  Co. 
10  Utah,  442,  37  Pac.  685;  Daniher  v.  Grand  Lodge,  A.  0.  17.  W.  10 
Utah,  110,  37  Pac.  245). 

*  Jones  V.  Powell,  15  Ala.  824;  Porter  v.  Rose,  12  Johns.  209,  7  Am.  Dee. 

200. 

It  is  not  sufilcicnt  for  plaintiff  in  assumpsit  upon  an  entire  contract  under 
seal,  containing  dependent  covenants  set  forth  in  a  special  count,  to 
aver  readiness  and  willingness  to  perform  the  condition  precedent  con- 
tained in  the  contract,  but  he  must  show  a  sufficient  legal  excuse  for  his 
nonperformance  of  such  condition.  Jones  v.  Singer  Mfg,  Co,  38  W.  Vs. 
147,  18  S.  E.  478. 

•  Clarke  v.  Crandall,  27  Barb.  73. 

*Denny  v.  Denny,  8  Allen,  311. 

Nor  is  an  allegation  of  performance  by  the  plaintiff  "except  wherein  the 
same  were  afterwards  waived  and  altered  from  said  written  agreements 
by  the  direction,  consent,  or  negligence  and  fault  of  the  said  defend- 
ants" sufficient.    Smith  v.  Brown,  17  Barb.  431;  see  I  180,  note,  supra; 
Wilson  V.  Tucker,  9  R.  I.  137. 

Compare  Little  v.  Mercer,  9  Mo.  218. 

An  allegation  in  an  action  for  specific  performance  of  a  contract,  that  de- 
fendant refuses  to  permit  perfoinoianoe  of  conditions  precedent,  is  not 
equivalent  to  an  allegation  of  performance  by  plaintiff, — especially 
where  he  does  not  allege  his  willingness  and  ability  to  perform  at  the 
time  of  such  refusal,  or  at  any  time  before  the  expiration  of  the  period 
fixed  for  performance.  Thomson  v.  Kyle,  39  Fla.  582,  23  So.  12  (so 
held  on  error;  Citing  Myrick  v.  Merritt,  22  Fla.  335). 

An  allegation  in  a  complaint,  that  plaintiff  failed  to  lay  a  pipe-line  for  gas 
within  50  feet  of  defendant's  residence  as  required  by  &  subscriptioii 
contract,  because  defendant  refused  to  let  him  lay  the  same  within  that 
distance,  and  ordered  him  and  his  workmen  off  his  premises,  shows  s 
Bulhcient  excuse  for  noncompliance  without  an  allegation  that  plaintiif 
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was  on  hand  with  men  and  material  and  offered  to  lay  the  pipe-line  as 
required  by  the  contract.  Current  v.  Fulton,  10  Ind.  App.  617,  38 
N.  E.  419. 

The  complaint  in  an  action  by  a  lessee  to  recover  damages  for  the  failure 
of  the  lessor  to  perform  the  conditions  of  a  written  lease  need  not  aver 
that  plaintiff  has  complied  with  his  portion  of  the  contract  if  it  shows 
that  he  was  unable  to  perform  his  part  of  the  agreement  because  of 
defendant's  wrong  in  keeping  him  from  such  performance.  Loufer  v. 
Btottlemyer,  Id  Ind.  App.  221,  44  N.  £.  1008. 

Id  an  action  upon  a  contract  the  rule  that  the  plaintiff  must  aver  per- 
formance on  his  part,  or  plead  facts  which  will  constitute  a  valid  excuse 
for  nonperformance,  is  adhered  to,  as  we  understand  ic,  by  the  courts  of 
last  resort,  in  most,  if  not  all,  of  the  btates :  and  this  rule  is  sound  in 
principle.  In  a  contract  where  there  are  reciprocal  covenants  or  mu- 
tual conditions  to  be  performed,  where  one  of  the  parties  puts  it  out  of 
or  beyond  the  power  of  the  other  to  perform  the  covenants  or  condi- 
tions to  be  performed  by  him,  he  is  thus  relieved  from  such  perform- 
ance; and  in  a  complaint  upon  the  contract  for  a  breach,  if  the  com- 
plaint avers  such  facts,  it  will  not  be  demurrable  for  failure  to  allege 
performance  on  the  part  of  the  plaintiff.  PeopWa  Bldg.  Loan  d  8av, 
Asso,  V.  Reynolds,  17  Ind.  App.  453,  46  N.  E.  1008. 

A  complaint  praying  for  vacation  of  a  judgment  on  a  note,  on  the  ground 
that  the  defendant  has  disabled  himself  from  performing  the  agreement 
for  which  the  note  was  given,  is  demun'able  where  it  api)ears  upon  its 
face  that  the  plaintiff  first  committed  a  breach  of  the  contract.  Tiffany 
V.  Morris,  28  Abb.  N.  C.  97,  18  N.  Y.  Supp.  428. 

An  allegation  in  a  petition  in  an  action  on  a  contract  to  furnish  an  ice 
plant  to  be  ready  at  a  given  date,  that,  "owing  to  the  misconduct  of  the 
defendant  in  refusing  to  furnish  labor  and  material  for  making  ice 
when  the  plant  was  ready,  plaintiff  did  not  have  the  plants  producing  ice 
until  a  few  weeks  after  the  date  agreed  upon,"  and  "that  defendant  con- 
tinually threw  obstacles  in  the  way  of  the  plaintiff  in  completing  said 
plant," — is  subject  to  a  special  exception  that  the  facts  constituting' 
the  obstructions  are  not  stated.  Alamo  Mills  Co.  v.  Hercules  Iron 
Works,  1  Tex.  Civ.  App.  C83,  22  S.  W.  1097. 

^Netccomb  v.  Brackett,  10  Mass.  101. 

A  petition  in  a  suit  to  recover  damages  for  the  breach  of  a  written  con- 
tract for  the  exchange  of  land  need  not  allege  performance  of  the  con- 
tract on  the  part  of  plaintiff,  where  it  avers  that  the  defendant,  within 
a  few  days  after  the  time  he  had  agreed  to  deliver  possession,  sold  and 
conveyed  the  property  to  another.  Way  v.  Miller,  80  Mo.  App.  382 
(nonsuit;  Citing  Si.  Louis  v.  Cruikshank,  16  Mo.  App.  495;  Beckman 
V.  Phoenix  Ins.  Co,  49  Mo.  App.  007;  liasye  v.  Ambrose,  32  Mo.  484). 

^Bogardus  v.  New  York  L,  Ins.  Co.  101  N.  Y.  328,  4  N.  E.  562. 
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f.  Breach. 

184.  Necessity  of  allegation, — ^in  money  contracts. 

In  an  action  on  a  contract  for  the  payment  of  money  only, — such 
as  negotiable  paper  or  a  bond  conditioned  only  for  the  payment  of 
money, — if  the  money  is  shown  by  the  complaint  to  have  become  due 
and  payable,  an  allegation  of  nonpayment  is  not  necessary ;  a  general 
allegation  substantially  to  the  effect  that  the  same  has  not  been  paid, 
although  the  defendant  has  been  often  requested  to  pay  it,  is  enougL^ 

It  is  the  better  opinion  that  not  even  such  an  allegation  is  neoes- 
aary,  because  plaintiff  is  not  required  to  prove  nonpayment* 

^Keteltas  v.  Myers,  19  N.  Y.  231,  Reversing  3  E.  D.  Smith,  83;  CUiU  t. 
McCrea,  12  N.  Y.  S.  R.  647   (loan). 

A  complaint  to  foreclose  a  mortgage  given  as  security  for  a  precedent  d^t 
due  from  the  mortgagor's  husband  need  not  allege  nonpayment  of  the 
sum  demanded,  where  it  shows  that  when  the  mortgage  was  given  the 
debt  was  already  due  and  unpaid.  Chaffee  v.  Browne,  109  Gal.  211, 
41  Pac.  1028. 

'  Salisbury  v.  Stinsonf  10  Ilun,  242,  so  holding  even  of  a  complaint  for 
goods  sold ;  the  theory  of  the  decision  being  that  plaintiff,  having  pronred 
the  sale  and  promise  to  pay,  is  not  bound  to  prove  demand  or  nonpay- 
ment, and  therefore  need  not  allege  it.  But  it  is  the  uniform  practice  to 
insert  a  general  allegation  of  nonpayment. 

In  Lent  V.  ^ew  York  d  if.  R.  Co.  130  N.  Y.  504,  29  N.  £.  988,  holding  so 
allegation  of  nonpayment  essential  to  a  cause  of  action  against  a  rail- 
way company  to  recover  an  award  in  railway  condemnation  proceedings, 
the  court  says:  "The  question  is  presented  whether  an  allegatioB  of 
nonpayment  is  essential  and  material  to  the  cause  of  action.  .  .  • 
It  does  not  admit  of  controversy  that,  upon  an  ordinary  contiact  for 
the  payment  of  money,  nonpayment  is  a  fact  which  constitutes  the 
breach  of  the  contract,  and  is  the  essence  of  the  cause  of  action,  ind, 
being  such,  within  the  rule  of  the  Code  it  should  be  alleged  in  the  com- 
plaint. It  is  said,  however,  that  payment  is  always  an  affirmatiTe 
defense,  which  muat  be  pleaded  to  be  available ;  and  hence,  nonpayment 
need  not  be  alleged,  aa  it  is  not  a  fact  put  in  issue  by  a  general  demil- 
Salisbury  v.  Stinson,  10  Hun,  242.  The  rule  that  payment  is  an  affirma- 
tive defense  is  not  one  embodied  in  the  Code,  but  had  its  origin  under 
the  common-law  practice  in  the  plea  of  non  assumpsit;  and  the  reason 
for  it  was  that  in  assumpsit  the  allegation  in  the  declaration  and  the 
traverse  in  the  plea  were  in  the  past  tense,  and,  under  the  rule  which 
excluded  all  proof  not  strictly  within  the  issue,  no  evidence  was  admis- 
sible, except  such  as  had  a  tendency  to  show  that  the  defendant  never 
had  made  the  promise.  It  was  never  applied  in  the  action  of  debt,  the 
allegation  in  that  form  of  action  being  in  the  present  tense,  and,  under 
the  plea  of  nil  debet,  any  fact  tending  to  show  that  there  was  no  in- 
debtedness on  the  part  of  the  defendant  was  admissible.     The  history 
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of  the  rule  is  set  forth  in  Judge  Sclden'a  opinion  in  McKyring  ▼.  Bull^ 
16  N.  Y.  297,  69  Am.  Dec  696,  and  need  not  be  referred  to  here.  Fol- 
lowing the  rule  thus  established  under  the  former  practice  the  courts 
have  uniformly  held,  since  the  adoption  of  the  Code,  that  payment  must 
be  pleaded,  and  cannot  be  proved  under  the  general  issue.  While  the 
effect  of  these  decisions  is  to  modify  some^vhat  the  rule  embodied  in 
f  500  of  the  Code,  their  tendency  is  to  simplify  pleading,  as  under  their 
application  the  plaintiff  is  informed  of  the  precise  defen«e  intended  to 
be  made,  and  thus  unnecessary  preparation  is  obviated,  and  surprise  on 
the  trial  avoided. 

"But  there  is  no  need  to  further  extend  the  rule,  and  hold  that,  because  pay- 
ment, as  a  defense,  must  be  pleaded,  the  breach  of  the  agreement  need 
not  be  alleged  in  the  complaint.  That  would  have  the  contrary  effect, 
and  lead  to  embarrassments  that  are  avoided  when  the  plain  provisions 
of  the  Code  are  followed.  No  authority  exists,  so  far  as  I  am  able  to 
find,  except  the  case  of  Salisbury  v.  Stinson,  aupra,  holding  that  a 
breach  of  the  contract  need  not  be  pleaded;  but  all  text- writers  and 
reported  cases  hold  to  the  contrary.  1  Chitty,  PI.  &  Pr.  pp.  325-359; 
Comyns'  Digest,  title  Pleader,  C,  44;  2  Wait,  Law  A  Pr.  p.  318;  1 
Wait,  Act.  k  Dei.  pp.  394,  395,  and  cases  cited;  Witherhead  v.  Allen, 
4  Abb.  App.  Dec.  628;  Tracy  v.  Tracy,  59  Hun,  1,  12  N.  Y.  Supp.  665; 
Van  Gieaen  v.  Van  Oieeen,  10  N.  Y.  316;  Krower  v.  Reynolds,  99  N.  Y. 
245, 1  N.  E.  775.  Witherhead  v.  Allen  arose  upon  a  demurrer  to  a  com- 
plaint. The  opinion  states  the  rule  as  follows:  'When  the  action  is 
founded  upon  the  contract  obligation  or  duty  of  the  defendant,  the  very 
gist  and  essence  of  the  cause  of  action  is  the  breach  thereof  by  the 
defendant,  and,  unless  a  breach  is  alleged,  no  cause  of  action  is  shown.* 
In  Van  Giesen  v.  Van  Giesen,  10  N.  Y.  316,  it  is  said:  'The  material 
allegations  of  the  complaint  in  this  case  are  the  making  by  the  defend- 
ants of  the  promissory  note,  the  transfer  of  it  to  the  plaintiff,  and  the 
nonpayment  by  the  defendants.  Each  of  them  is  material,  for  without 
the  concurrence  of  all  of  them  the  complaint  would  not  show  a  cause  of 
action.'  To  the  same  effect  is  Keteltas  v.  Myers,  19  N.  Y.  231.  See 
also  Code,  §§  534,  1213,  subd.  2.  In  Krower  v.  Reynolds,  it  was  held, 
in  an  action  on  a  covenant  to  pay  a  mortgage,  that  it  was  necessary  to 
allege  that  the  mortgage  had  not  been  paid,  or  that  the  defendant  had 
failed  to  perform  his  covenant,  and  without  such  allegation  the  com- 
plaint was  demurrable.  And  in  numerous  cases,  which  need  not  be 
cited,  but  of  which  Allen  v.  Patterson,  7  N.  Y.  476,  67  Am.  Dec.  542,  is 
a  type,  the  rule  is  recognized  by  implication,  but  the  complaints  were 
held  good  because  of  an  allegation  of  indebtedness  by  the  defendant  to 
the  plaintiff.  This  rule  is  further  recognized  in  §  534  of  the  Code, 
which  provides  a  simple  form  of  pleading  on  an  instrument  for  the  pay- 
ment of  money  only,  but  requires  the  plaintiff  to  state  the  siim  whicli 
he  claims  to  be  due  to  him  thereon." 

C<mtra,  Scroufe  v.  Clay,  71  Cal.  123,  11  Pac.  882  (allegation  of  refusal  to 
pay,  and  sum  now  due,  not  enough)  ;  Richards  v.  Travelers*  Ins.  Co. 
80  Cal.  505,  22  Pac.  939  (insurance  policy;  omission  to  allege  nonpay- 
m^t  fatal  even  after  verdict). 
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A  complaint  in  an  action  on  a  contract  is  insufficient  wbere  it  Ms  to 
allege  that  the  debt  sued  on  has  not  been  paid.  Hurley  r,  Ryan,  119 
Cal.  71,  61  Pac.  20. 

A  complaint  in  an  action  to  recover  an  alleged  debt^  which  failt  to  allege 
the  nonpayment  thereof,  is  demurrable.  Newton  v.  Browne^  56  N.  Y. 
S.  R  605,  26  N.  Y.  Supp.  83. 

A  complaint  upon  a  promissory  note  by  an  indor^er  against  the  nisker  ib 
es&entially  defective  in  omitting  an  averment  of  nonpayment  or  present 
indebtedness.     Wright  v.  Dvcring,  2  Misc.  296,  21  N.  Y.  Supp.  929. 

An  allegation  that  the  obligors  in  an  injunction  bond  conditioned  for  the 
pa^'ment  of  damages  sustained  by  the  injunction  have  not  paid  sudi 
dam.'iges  is  essential  to  a  complaint  on  the  bond.  OurtisM  ▼.  Badiman 
(Oal.)  40  Pac.  801. 

Such  a  complaint  is  fatally  defective  where  there  is  no  allegation  that  tke 
plaintifT  iu  the  injunction  proceedings  has  not  paid,  or  has  failed,  re- 
fused, or  neglected  to  pay,  the  damages.     Oeary  v.  San  Diego  County, 
107  Cal.  530,  40  Pac.  800. 

A  complaint  in  an  action  upon  a  contract  whereby  defendant  bound  himself 
"in  the  peoal  sum  of  $2,000  as  liquidated  damages,"  to  be  paid  by  him 
"should  he  fail  to  keep  his  covenants  and  agreements"  not  to  engage  in 
business  within  a  certain  locality,  must  negative  the  payment  of  such 
amount.  Frana  v.  Bieler,  126  Cal.  176,  56  Pac.  249,  Reversed  in  Banc 
in  126  Cal.  179,  58  Pac.  466. 

A  declaration  alleging  that  the  note  sued  on  is  overdue,  and  that  "the 
defendant  did  not  pay  the  same,"  sufficiently  shows  that  the  note  re- 
mained unpaid  at  the  time  of  the  institution  of  the  suit.  WUkina  t. 
McGuire,  2  App.  D.  C.  448. 

Allegations  in  a  complaint  on  a  contract,  that  a  plaintiff  demanded  pay- 
ment of  a  specific  sum,  that  defendant  refused  payment  thereof,  and 
that  the  same  is  now  due  and  unpaid,  sufficiently  allege  the  nonpayxneot 
of  the  sum  alleged  to  be  due  from  defendant  to  plaintiff.  Ferguion  t. 
McBean  (Cal.)  36  Pac.  559. 

An  allegation  in  a  complaint  in  an  action  to  foreclose  chattel  mortgages 
securing  notes,  that  such  notes  are  wholly  owing  and  unpaid,  suffi- 
ciently alleges  their  nonpayment.  Tomlinaon  v.  Ayres,  117  Cal.  568, 
49  Pac.  717. 

A  complaint  in  an  action  to  recover  money  upon  a  contract  must  allege 
nonpayment.  An  allegation  that  there  is  due  and  owing  a  certain 
amount  from  the  defendant  to  the  plaintiff  is  not  sufficient.  Riehordt 
v.  Lake  Vieuc  Land  Vo,  115  Cal.  642,  47  Pac.  683. 

A  complaint  setting  up  an  agreement  for  the  sale  of  land  for  $1,500,  $170 
of  which  was  to  be  paid  in  cash,  and  the  balance  in  monthly  payments 
of  $20,  with  the  privilege  of  paying  more  than  $20  at  any  time  during 
the  continuation  of  the  contract,  which  alleges  that  no  money  has  beea 
paid  under  the  contract  or  in  accordance  with  its  terms  since  a  specified 
date  between  three  and  four  years  after  its  execution, — is  insufficient  ia 
failing  to  allege  the  amount  paid,  as  under  the  terms  of  the  contract 
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the  entire  amount  might  have  been  paid.     Tozer  ▼.  Qeorge,  123  CaL 
650,  66  Pac.  465. 

A  oomplaittt  in  an  action  to  foreclose  a  chattel  mortgage  sufficiently  avers 
the  nonpayment  of  the  mortgage  debt,  where  it  alleges  that  the  plain- 
tiff holds  a  claim  of  lien  on  the  mortgaged  chattels  by  virtue  of  her 
mortgage,  and  that  the  interest  in. the  property  held  by  a  purchaser 
thereof  is  inferior  and  junior  to  such  lien.  Baldwin  v.  Boyce,  152  Ind. 
46,  51  N.  E.  334. 

A  ctMnplaint  against  a  broker  for  loss  from  his  negligence  in  loaning  to  an 
insolvent  person  without  security  sufficiently  shows  that  the  note  given 
for  such  loan  is  unpaid,  when  it  alleges  that  the  loan  was  made  to  an 
insolvent  party  and  that  it  is  utterly  worthless.  Bronnenburg  t. 
Rinker,  2  Ind.  App.  391,  28  N.  E.  568. 

185.  —  in  other  actions. 

In  actions  other  than  those  on  contracts  for  the  payment  of  money 
only, — such  as  a  bond  conditioned  for  any  other  matter  than  the  pay- 
ment of  money  by  the  obligor  alone/  or  an  assumption  clause  con- 
tained in  a  conveyance  subject  to  the  payment  of  a  mortgage/ — ^the 
complaint  is  insufficient  unless  it  alleges  a  breach.^ 

^Kamping  v.  Horan,  21  N.  Y.  8.  R.  418,  4  N.  T.  Supp.  51. 

The  complaint  in  an  action  against  the  sureties  upon  a  bond  given  by  an 
insurance  agent  states  a  cause  of  action,  although  it  is  not  averred 
that  the  agency  has  ended,  whfen  the  bond  required  him  to  promptly  pay 
over  money  received,  and  it  is  alleged  that  he  collected  a  specified 
amount  which  he,  as  well  as  his  sureties,  have  failed  to  pay  over  on 
demand.  Bates  v.  Watson,  76  Minn.  332,  79  N.  W.  309  (motion  for 
new  trial). 

A  declaration  in  an  action  for  breach  of  an  insolvent  bond  conditioned  that 
defendant  would  appear  before  the  ''next  court"  of  common  pleas,  and 
petition  the  court  for  the  benefit  of  the  insolvent  laws,  which  alleges 
that  defendant  did  not  appear  before  the  next  court  of  common  plea4 
after  the  making  of  said  bond,  and  petition  the  court  for  the  benefit  of 
the  insolvent  laws,  and  did  not  comply  with  the  requirements  of  the 
insolvent  laws, — sufficiently  sets  out  the  breach  of  the  condition  of  the 
bond.     Hart  v.  Boyle,  60  N.  J.  L.  320,  38  Atl.  801. 

Failure  of  a  statement  in  an  action  upon  a  penal  bond  of  a  guardian  to 
allege  that  the  guardian  broke  any  condition  of  the  alleged  Ixmd,  or 
what  condition,  if  any,  of  the  bond  was  broken,  constitutes  essential 
defects.     Com.  use  of  Stamhaugh  v.  Hoobaugh,  5  Pa.  Dist.  R.  502. 

Allegations  that  the  principal  in  a  bond  mined  and  shipped  during  October 
the  amount  of  rock  shown  by  his  return,  and  did  not  pay  the  royalty 
thereon,  sufficiently  aver  the  breach  of  a  condition  providing  for  the 
return  of  the  amount  mined  and  shipped  at  the  end  of  each  month,  and 
the  payment  of  royalties  thereon  at  the  end  of  each  quarter.  Btaie  v. 
Beahrook,  42  S.  C.  74,  20  S.  E.  58. 
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A  petition  in  an  aetion  for  breach  oi  a  retail  liquor-dealer's  bond  in  selling 
liquor  to  a  minor  sufficiently  shows  the  breach,  where  it  allege  that 
the  bond  was  executed  to  procure  a  license  in  such  city  and  countj,  and 
that  the  license  was  issued,  and  the  sale  made  in  violation  of  the  bond. 
Maier  v.  State,  2  Tex.  Ov.  App.  296,  21  S.  W.  974. 

^Krotcer  ▼.  Reynolds,  99  N.  Y.  245,  I  N.  E.  775,  Reversing  19  N.  Y  Week. 
Dig.  383. 

'  A  declaration  which  avers  an  agreement  as  a  cause  of  action,  but  faib  to 
set  out  any  breach  thereof,  is  demurrable.  Rich  v.  Calhoun  (No.  1) 
(Miss.)  12  So.  707. 

No  recovery  can  be  had  upon  a  written  contract  by  a  married  woman,  in 
which  she  agrees  to  "substantiate"  the  claim  of  the  other  party  against 
the  estate  of  the  former's  husband  for  rent>  improperly  paid  to  the  hus- 
band, of  property  belonging  to  herself,  where  the  bill  contains  no  alle- 
gation that  there  has  been  a  breach  of  such  agreement.  (George  v.  Bolo- 
mon,  71  Miss.  168,  14  So.  531  (bill  dismissed). 

A  complaint  for  breach  of  a  contract  by  defendant,  in  consideration  of  his 
election  as  director  of  a  corporation  through  plaintiff's  effcnrts,  to  use 
his  best  endeavors  to  accomplish  certain  results,  is  demurrable  when 
it  fails  to  show  that  he  did  not  keep  his  promise.  Kountze  v.  FZas- 
nagan,  40  N.  Y.  S,  R.  471,  19  N.  Y.  Supp.  33. 

A  petition  in  an  action  upon  a  bond  conditioned  for  the  payment  of  money 
as  interest  and  of  damages  by  way  of  waste,  where  the  breach  oom- 
plained  of  is  for  the  nonpayment  of  money,  need  not  assign  the  specific 
breaches  for  which  the  action  is  brought,  nor  ask  judgment  for  the  pen- 
alty of  the  bond  as  required  by  Mo.  Rev.  Stat,  fi  860,  in  an  action  upon 
a  bond  for  the  breach  of  a  condition  other  than  the  payment  of  money. 
Mutual  Benefit  Ins.  Co.  v.  Brown,  80  Mo.  App.  459. 

And  a  complaint  alleging  a  clear  breach  of  a  contract  is  not  bad  on  demur- 
rer because  it  does  not  allege  a  failure  to  perform  other  obligations. 
Keller  v.  Reynolds,  12  Ind.  App.  383,  40  N.  E.  76,  Reheaxing  Denied  in 
12  Ind.  App.  390,  40  N.  £.  280. 

186.  Oeneral  allegation. 

A  general  allegation  that  the  defendant  has  not  performed  his  con- 
tract sued  on  is  insufficient  on  demurrer.^ 

So,  also,  as  against  a  surety,  an  allegation  that  his  principal  has 
not  performed  is  insufficient^ 

'  Hart  V.  Bludworih,  49  Ala.  218  (''defendants  have  fedled  and  refused  to 
comply  with  their"  contract). 

A  complaint  admitting  that  a  party  to  a  contract  has  furnished  the  articles 
required  by  it,  but  "charged"  for  them  a  sum  in  excess  of  that  allowed 
by  the  contract,  is  insufhcient  to  show  a  breach,  since  it  cannot  be  in- 
ferred from  the  use  of  the  word  "charge"  that  such  excess  was  paid,  or 
that  any  damage  resulted  therefrom.  Lamhie  v.  Sloss  Iron  d  Steel  09> 
118  Ala.  427,  24  So.  108. 
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An  avennent  that  a  railroad  company  has  paramount  and  legal  title  to  a 
portion  of  the  property  conveyed  under  a  covenant  that  it  was  free 
from  encumbrances  does  not  set  forth  a  breach  of  the  covenant.  Haran 
T.  Straiton,  120  Ala.  146,  23  So.  81,  27  So.  048. 

A  plea  is  bad  which  alleges  generally  that  a  party  has  not  carried  out  a 
contract  "as  he  agreed  to  do/'  under  Fla.  Laws,  chap.  1006,  }  10,  re- 
quiring that  the  plea  shall  specify  particulars  wherein  the  work  was 
not  carried  out  according  to  agreement.  Livingston  v.  Anderson,  30 
Fla,  117,  11  So.  270. 

In  an  action  against  an  indorser  of  a  note  the  words  "wherefore  a  cause 
of  action  hath  accrued"  do  not  import  nonpayment  by  the  maker. 
Bmythe  v.  Scott,  106  Ind.  245,  6  N.  E.  145,  147. 

An  allegation  that  defendant  neglected  to  do  the  specified  acts  "according 
to  the  terms  of  said  agreement"  is  bad,  as  a  mere  conclusion  of  law. 
Wilson  V.  Clarke,  20  Minn.  367,  Gil.  318. 

An  allegation  that  he  "totally  disregarded  all,  and  did  not  fulfil  any,  of 
the  covenants  and  stipulations  to  be  kept  and  performed,  and  made  by 
him  in  the  written  instnmient,"  is  bad.  Whitehill  v.  Shickle,  43  Mo. 
537. 

Under  a  covenant  not  to  let  or  allow  to  be  underlet,  etc.,  for  specified  pur- 
poses, an  allegation  that  the  premises  were  occupied  for  such  purposes 
"in  violation  of  defendant's  agreement"  is  bad.  Sohenck  v.  Jfaylor,  2 
Duer,  675. 

Allegations  in  an  affidavit  oi  defense  to  an  action  for  the  purchase  price  of 
machinery,  that  plaintiff  did  not  and  has  not  complied  with  its  con- 
tract, but  not  specifying  particulars,  and  that  defendant  has  been  put 
to  great  delay  and  expense  and  damages  to  an  amount  specified,  are 
insufficient  as  stating  conclusions,  and  not  facts.  American  Electric 
Conatr,  Co.  v.  Consumers'  Gas  Co.  47  Fed.  43,  Affirmed  in  1  G.  C.  A. 
663,  3  U.  S.  App.  Ill,  50  Fed.  778  (motion  for  judgment). 

But  a  demurrer  for  want  of  sufficient  facts  is  properly  overruled  in  an 
action  brought  for  the  breach  of  a  written  contract,  where  the  pleading 
alleges  the  breach,  and  the  performance  of  all  the  conditions  of  the 
contract  upon  the  part  of  the  plaintiff  is  averred  generally.  Vice  v. 
Brotcn,  22  Ind.  App.  345,  53  N.  £.  776. 

A  declaration  alleging  a  refusal  by  defendant  to  purchase  from  plaintiff 
coloring  matter,  though  a  reasonable  time  for  its  consumption  had 
elapsed,  sufficiently  states  a  breach  of  contract  to  purchase  coloring 
matter  sufficient  to  finish  dyeing  a  specified  amount  of  goods.  Lynd  v. 
Apponaug  Bleaching,  Dyeing  d  Printing  Co.  20  R.  I.  344,  39  Atl.  188. 

3ut  a  complaint  in  an  action  to  foreclose  a  mortgage,  which  alleges  that 
the  mortgagor  had  died  leaving  defendant  aa  his  "sole  heir  and  dis- 
tributee at  law,"  and  that  the  conditions  of  the  mortgage  have  been 
broken  and  that  there  remains  due  a  specified  amount,  is  not  demurra- 
ble on  the  ground  that  it  does  not  sufficiently  state  the  breach  of  the 
conditions.     Rutherford  v.  Johnson,  49  S.  G.  465,  27  S.  E.  470. 

And  a  complaint  which  states  a  contract  and  alleges  a  breach  and  damages 
directly  resulting  therefrom  states  a  cause  of  action  without  showing 
Abb.  Pl.  Vol.  I.— 24. 
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the  particular  manner  in  which  the  dBmsLge%  occurred.     Johnaon  t.  Oit- 
more,  6  S.  D.  276,  60  N.  W.  1070. 

And  in  an  action  to  recover  money  due  upon  a  lease,  a  breach  of  contmet 
18  sufficiently  alleged  by  an  averment  ''that  defendant  has  not  paid  ni<f 
sum,  nor  any  part  thereof,  although  requested  so  to  do."  Bansey  T. 
Johns<m,  7  Wyo.  392,  62  Pac  1084. 

*Van  Schaick  ▼.  Winne,  16  Barb.  95. 

Action  on  official  bond.  Allegation  that  officer  is  a  defaulter  not  equiyaknt 
to  averring  failure  to  pay  over  on  demand.  Washington  County  t- 
Sefnler,  41  Wis.  374. 

But  a  complaint  upon  a  bond  binding  the  sureties  to  pay  upon  failure  of 
the  principals  to  comply  with  the  obligation  sufficiently  alleges  breach 
by  the  sureties  by  alleging  that  the  principals  did  not  comply  in  ^l 
certain  respect.    Farley  v.  Moran  (Cal.)  81  Pac.  158. 

187.  Alleviation  in  terms  of  contract. 

An  allegation  of  a  breach  is  suiEcient  if  expressed  by  negativing 
the  terms  of  the  contract^  as  pleaded,  or  in  language  which  is  equaDy 
specific  and  substantially  the  same  in  meaning.^ 

If  the  contract  was  to  pay  upon  a  condition  which  imports  the  ob- 
ligation of  the  contracting  party  to  use  diligence, — as  in  the  case  of 
a  contract  to  pay  money  when  collected, — it  is  sufficient  to  allege  that 
he  did  not  use  such  diligence,  without  stating  in  what  respect  he  had 
failed  to  do  sa* 

*  Maraton  v.  Eohhs,  2  Mass.  433,  3  Am.  Dec.  61 ;  Bacon  ▼.  Lincoln^  4  Cush. 
210,  50  Am.  Dec.  765  (covenant) ;  Craghill  v.  Page,  2  Hen.  &  M.  44^ 
(bond  with  collateral  condition) ;  Smith  v.  Jansen,  8  Johns.  Ill  (bond 
for  liberties) ;  Hughes  v.  Smith,  5  Johns.  168  (deputy's  bond  to  sheriff). 

Undertaking  on  the  issue  of  attachment.  Allegation  that  the  attachmeot 
proceeding  was  disposed  of  against  the  appellee  at  the  September  tenn^ 
1883,  of  the  Benton  circuit  court,  and  that  there  was  a  breach  in  iJo/t 
undertalcing,  in  that  the  plaintiff  did  not  duly  prosecute  his  proceed- 
ings in  attachment,  and  that  they  were  wrongful  and  oppressive,— beht 
sufficient  as  at  common  law.     Sannes  v.  Ross,  105  Ind.  558,  5  N.  R  699. 

Bond  of  bank  cashier.  Omission  to  comply  with  statute  as  to  assignins^ 
breaches  held  not  ground  for  difnnissal.  Motion  to  make  more  definite 
is  the  remedy.     Bosticick  v.  Van  Voorhis,  91  N.  Y.  353. 

On  a  bond  with  two  conditions  an  allegation  that  neither  was  perfoimed 
was  held  good.  Dictum  that  if  only  one  of  two  disjunctive  oonditioiift 
had  been  broken,  a  declaration  assigning  breach  conjunctively  would  be 
bad.    Johnstons  v.  Meriwether,  3  Call  (Va.)  524. 

All  that  is  necessary  in  declaring  for  a  breach  of  the  covenant  of  seisin  is^ 
to  negative  the  words  of  the  covenant  generally.  No  description  of,  or 
reference  to,  the  outstanding  or  permanent  title  is  necessary ;  nor  is  it 
necessary  to  aver  an  eviction  or  ouster.     The  covenant  is  broken,  if  *t. 
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&]],  as  soon  as  it  is  made,  and  not  by  the  occurrence  of  any  future 
event.  The  grantor  is  presumed  to  know  the  estate  of  which  he  was 
seised.  The  fact  is  peculiarly  within  his  knowledge  and  he  must  plead 
and  prove  it.  Copeland  v.  McAdoryy  100  Ala.  553,  13  So.  545  (Citing 
Rickert  ▼.  Snyder,  9  Wend.  421;  Anderson  v.  Know,  20  Ala.  156). 

But  in  actions  on  covenants  of  warranty  and  quiet  enjoyment,  the  breach 
must  be  set  forth  particularly;  and  it  is  not  sufficient  that  the  words  of 
the  undertaking  be  negatived,  or  that  the  covenantor's  failure  to  comply 
with  the  terms  of  the  undertaking  be  averred.  Chestnut  v.  Tyson,  105 
Ala.  149,  16  So.  723  (Citing  BUmchard  v.  Hoxie,  34  Me.  378;  Mills  v. 
Rice,  3  Neb.  76;  Morgan  v.  Henderson,  2  Wash.  Terr.  367,  8  Pac.  491; 
Banks  v.  Whitehead,  7  Ala.  83). 

A  count  in  an  action  by  a  county  to  recover  the  agreed  hire  of  a  convict, 
which  sets  out  as  an  exhibit  the  contract  of  hire  and  avers  that  defend- 
ant failed  and  refused  to  pay  the  hire  according  to  the  contract,  shows 
a  breach  thereof.     Pike  County  t.  Hanchey,  119  Ala.  36,  24  So.  751. 

A  petition  containing  an  agreement  in  which  are  specifically  set  forth  the 
conditions  and  covenants  to  be  kept  and  performed  by  the  defendants, 
and  alleging  that  they  have  not  observed  its  requirements,  and  have 
failed,  neglected,  and  refused  to  perform  any  of  the  conditions  which  it 
imposed  on  them,  sufficiently  sets  forth  a  breach  of  the  contract.  West-- 
hrook  V.  Schmaus,  51  Kan.  558,  33  Pac.  306.  ^ 

U  the  words  of  a  covenant  taken  in  connection  with  the  residue  of  the  deed 
do  not  mean  the  same  as  when  they  are  separated  from  their  context,  a 
breach  assigned  in  the  words  of  the  covenant  is  bad.  Chicago,  M.  d  8t, 
P.  R.  Co.  V.  Hoyt,  44  HI.  App.  48  (Citing  Sioklemore  v.  Thistleton, 
6  Mauled  S.  9). 

*  Fletcher  v.  Peck,  6  Cranch,  87,  127,  3  L.  ed.  162,  175  (covenant  "that  the 
legislature  had  a  right  to  convey;"  breach  assigned  "that  the  legisla- 
ture had  no  authority  to  convey," — ^good). 

WilcosD  V.  Cohn,  5  Blatchf.  346,  Fed.  Cas.  No.  17,640  (breach  of  covenant 
in  patent  license). 

Potter  V.  Bacon,  2  Wend.  583,  holding  that  on  an  obscure  covenant,  an  alle- 
gation of  breach,  according  to  the  substance  and  the  legal  effect,  though 
not  according  to  the  letter,  was  enough. 

Breach  of  a  condition  in  a  contract  that  a  certain  amount  of  grain  "shall 
h(^  received  at"  certain  elevators  during  each  year  is  not  properly  as- 
signed by  charging  that  such  amount  "was  not  received,"  where  tho 
agreement,  taken  as  a  whole,  plainly  means  that  such  amount  should 
be  delivered  at  the  elevator.  Chicago,  M,  d  St,  P.  R.  Co,  v.  Hoyt,  44 
111.  App.  48. 

A  declaration  upon  a  bond  given  in  certiorari  proceedings  is  bad  where  the 
bond  is  conditioned  against  the  recovery  of  a  judgment  by  plaintiff,  and 
the  breach  stated  is  a  judgment  in  favor  of  defendants.    Palestine  Bldy. 
Asso,  V.  Spengeman  (N.  J.  L.)  43  Atl.  653. 

^Cliddon  v.  McKinstry,  26  Ala,  246;  White  v.  Snell,  9  Pick.  16. 

An  allegation  that  a  school  trustee  "has  neglected  and  refused  to  pay"  is 
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eqtiivalent  to  an  averment  that  he  has  ref^lsed  to  give  a  warrant  upon 
the  supervisor,  and  of  a  refusal  to  collect  by  tax  of  the  district  EUis 
V.  Sharp,  42  Hun,  179. 

An  allegation  in  the  complaint  in  an  action  for  breach  of  contract,  th&t 
defendant,  who  was  an  attorney,  neglected  to  collect  certain  notes,  or 
any  of  them,  g^ven  to  him  for  collection,  fails  to  show  a  breach  vhere 
by  the  terma  of  the  contract  defendant  agreed  simply  to  use  msonable 
diligence  to  collect.  Stevens  v.  Rogers^  16  Utah,  105,  51  Pae.  261  (ao 
held  on  error). 

188.  Breach  of  warranty. 

A  breach  of  warrajity  pleaded  as  a  cause  of  action  or  defense  must^ 
to  be  good  upon  demurrer,  aver  the  character  and  extent  of  the  wa^ 
ranty,  and  the  nature  and  particulars  of  the  breach.* 

In  an  action  for  the  breach  of  a  warranty,  it  is  essential  for  the 
purchaser  to  allege  that  he  relied  upon  the  warranty  and  was  thereby 
deceived.* 

In  pleading  the  breach  of  a  general  warranty  that  the  articles  sold 
are  of  good  and  substantial  material,  an  allegation  that  they  were  not 
of  good  material  is  sufficient' 

^  Shirk  y.  Mitchell,  137  Ind.  185,  36  N.  E.  850  (Citing  Booher  ▼.  0<M»' 
borough,  44  Ind.  400;  Robinson  Uach.  Works  ▼.  Chandhr,  56  Ind.  575; 
Johnston  Harvester  Co.  v.  Bartley,  81  Ind.  406;  MeClamrock  ▼.  Flint, 
101  Ind.  278;  Flint  v.  Cook,  102  Ind.  391,  1  N.  E.  633;  Corumt  v. 
National  State  Bank,  121  Ind.  323,  22  N.  E.  250;  Aultm^in,  if.  d  Co.  v. 
Seichting,  126  Ind.  137,  25  N.  E.  894;  Lincoln  v.  Ragsdale,  7  Ind.  App. 
354,  31  N.  E.  581). 

A  breach  of  warranty  that  a  machine  will  work  well  is  sufUciently  pleaded 
by  an  averment  that  it  would  not  do  the  work  which  it  was  warranted 
to  do,  in  connection  with  averments  describing  the  manner  in  which  \% 
did  the  work,  showing  that  the  work  so  done  was  not  well  done.  Sdher- 
Ung  J,  F,  d  Co,  v.  Tailock,  13  Ind.  App.  345,  41  N.  E.  841. 

*  Abilene  Nat.  Bank  v.  Vodine,  26  Or.  53,  37  Pac.  47  (Citing  Hohnan  t. 
Dord,  12  Barb.  336;  Torkelson  v.  Jorgenson,  28  Minn.  383,  10  N.  W. 
416;  Zimmerman  v.  Morrow,  28  Minn.  367,  10  N.  W.  139;  Wat«an  ▼. 
Roode,  30  Neb.  264,  46  N.  W.  491 ;  Reed  v.  Hastings,  61  111.  266). 

A  petition  alleging  a  breach  of  wai-ranty  of  a  horse  purchased  by  plaintilT 
from  defendant  should  allege,  besides  the  warranty  and  its  breach,  that 
the  purchaser  bought  relying  upon  the  warranty.  Richardson  v.  Coi- 
man,  87  Iowa,  121,  54  N.  W.  356. 

•Broiver  v.  Nellis,  6  Ind.  App.  323,  33  N.  E.  672  (Citing  Leeper  v.  Sha%c 
man,  12  Ind.  463;  McCormick  Harvesting  Mach.  Co.  v.  Gray,  li/M  Ind. 
285;  Johnston  Harvester  Co.  v.  Bart  ley,  81  Ind.  406). 

189.  Exception  or  proviso. 

In  alleging  the  breach,  it  is  not  necessary  to  negative  an  exception 
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or  proviso,  contained  in  a  separate  clause  from  the  stipulation  broken, 
by  which  performance  might  have  been  waived  or  the  obligation 
avoided.* 

^Broicn  v.  Commercial  F,  Ins,  Co.  80  Ala.  189,  5  So.  530  (insurance  policy). 

In  an  action  for  the  breach  of  an  agreement  by  a  licensee  not  to  do  certain 
things  outside  of  his  district,  it  is  not  necessary  to  allege  that  he  had 
not  taken  advantage  of  another  clause  under  which  he  might  hav« 
secured  the  right.     Steams  v.  Barrett,  I  Pick.  443,  11  Am.  Dec.  223. 

190.  Several  parties  indebted. 

Where  an  all^ation  of  nonpayment  is  necessary,  if  all  those  that 
are  liable  on  the  cause  of  action  stated  are  made  defendants  an  alle- 
gation that  the  defendants  have  not  paid  is  sufficient  without  negativ- 
ing payment  by  any  other  persons.^ 

If  tliey  are  not  all  made  defendants  an  allegation  that  the  defend- 
ants have  not  paid^  is  not  sufficient;  but  a  general  allegation  that  the 
sum  has  not  been  paid  is  sufficient.^ 

So,  if  all  those  legally  entitled  to  demand  payment  are  joined  as 
plaintiffs,  an  allegation  of  refusal  to  pay  plaintiffs  is  sufficient ;  and 
should  payment  to  a  principal,  to  a  cestui  que  trust,  or  to  a  third  per- 
son for  whose  benefit  the  contract  was  made,  be  a  performance,  it  is 
for  the  defendant  to  allege  and  prove  it* 

If  the  contract  is  for  performance  by  a  person  and  his  assigns,  etc^ 
or  to  a  person  and  his  assigns,  etc.,  and  the  action  is  by  or  against 
assignee,  executor,  heir,  administrator,  etc.,  an  allegation  of  nonper^ 
formance  by  such  defendant,  or  to  such  plaintiff,  as  the  case  may  be, 
is  not  enough  without  negativing  performance  by  or  to  the  representa- 
tive.® 


1  if 


Said  defendants  have  not  paid''  is  sufficient;  for  a  performance  by  one 
is  a  performance  l^  all.     Hibhard  v.  McKindley,  28  111.  240. 

In  an  action  on  a  benefit  certificate  an  answer  that  the  decedent  did  not 
pay  his  assessments  sufficiently  avers  that  they  were  not  paid.  Qray  v. 
Supreme  Lodge  K.  of  H,  118  Ind.  293,  20  N.  E.  833. 

Even  though  the  covenant  be  by  defendant  for  himself  and  his  assigns,— 
since  assignment  will  not  be  presumed.     1  Chitty,  PI.  16th  Am.  ed.  344 
(Citing  Gyae  v.  Ellis,  1  Strange,  228). 

An  allegation  in  an  action  for  contribution,  that  no  part  had  been  paid  to 
the  plaintiff  by  the  defendant,  is  not  an  admission  that  any  part  had 
been  paid  by  a  cosurety.  So  held,  denying  motion  to  make  more  defi- 
nite and  certain.     Van  Demark  v.  Van  Demark,  13  How.  Pr.  372. 

*  Robins  V.  Pope,  Hempst.  219  (reversing  for  error  in  this  respect). 

'  In  a  covenant  for  rent  against  the  assignee  of  a  lease  an  allegation  that 
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a  speeifted  amount  for  a  specified  time  ''had  accrued  and  bccone  due 
and  was  in  axrear"  is  sufficient  without  alleging  that  the  lessee  had  not 
paid  it.     Van  Rensselaer  v.  Bradley,  3  Denio,  135,  45  Am.  Dee.  461. 

To  same  effect,  see  Dubois  v.  Van  Orden,  6  Johns.  105. 

*  Rowland  r.  Phal^n,  1  Bosw.  43. 

•  1  ChiUy,  PI.  16th  Am.  ed.  344*. 

191.  Disabling  one's  self;  anticipatory  Fefnsal. 

An  action  oommenoed  before  the  time  for  defendant's  perform- 
ance had  arrived  may  be  maintained  on  allegations  showing  ads  on 
his  part  which  have  rendered  performance  impossible.* 

To  sustain  an  action  commenced  before  the  time  for  breach  has  ar- 
rived, on  the  ground  of  an  anticipatory  refusal  to  perform,^  it  must 
appear  from  the  allegations  that  defendant  communicated  his  refusal 
to  plaintiff,^  and  that  plaintiff  acted  thereon.^ 

^  An  action  on  a  trustee's  bond  to  pay  interest  during  the  life  of  a  third 
person  and  then  distribute  is  sustainable  after  his  embezzlement  of  the 
fund,  insolvency,  and  death,  without  awaiting  the  terminatioo  of  the 
life  referred  to.     Lee  ▼.  Pennington,  7  111.  App.  247. 

And  see  Shaw  ▼.  Rejmhlio  L.  Ina.  Co.  69  N.  Y.  286,  293. 

'Hochster  v.  De  La  Tour,  2  El.  ft  Bl.  678  (leading  English  case) ;  Burtis  t. 
Thompson,  42  N.  Y.  246,  1  Am.  Rep.  516  (marriage  promised). 

Replevin  sustained  by  mortgagee  of  vessel,  upon  the  mortgagor  announciog 
that  he  would  not  employ  the  vessel  in  the  manner  he  had  agreed,  the 
announcement  being  acted  on  by  plaintiff.  Fow  v.  Kitton,  19  HI.  519, 
533. 

Refusal  to  let  plaintiff  make  up  for  lost  time  by  work  gives  right  to 
abandon  contract  and  s\ie  for  quantum  meruit,  Schoonover  v.  Chrittyf 
20  HI.  426. 

Action  for  refusal  to  receive  into  employment  said  to  lie  before  time  for 
commencing  service.     Howard  v.  Daly,  61  N.  Y.  362,  19  Am.  Rep.  285. 

An  averment  that  a  life  association  had  notified  the  insured  that  it  would 
declare  the  policy  or  certificate  forfeited  or  lapsed  if  a  certain  assess- 
ment, which  was  illegal,  was  not  paid  by  a  certain  date,  does  not  Bho«r 
such  an  absolute  repudiation  of  the  association's  contract  as  will  sup- 
port a  petition  in  an  action  for  an  anticipatory  breach  or  rennnciation 
of  the  contract,^-especially  where  the  action  is  not  brought  until  after 
the  time  designated  by  the  association  for  declaring  the  policy  forfeited. 
Lee  V.  Mutual  Resei-ve  Fund  Life  Asso.  97  Va.  160,  33  S.  E.  556. 

The  form  of  declaration  in  actions  upon  policies  of  life  insurance,  provided 
for  by  Va.  Code,  S  3251,  as  amended  and  re-enacted  by  Va.  act  March  ;l 
1896,  is  not  applicable  to  an  action  based  upon  an  anticipatory  breach 
or  renunciation  before  the  policy  or  certificate  has  matured  according 
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to  its  tenns,  as  the  section  requires  the  complaiiit  to  set  forth  the  loss 
or  death  relied  upon  aa  the  ground  of  plaintiff's  recovery.    Ihid, 

"*  Traver  y.  Hahted,  23  Wend.  66. 

-*  Qray  ▼.  Qreerty  9  Hun,  334,  Followed  in  Putnam  v.  Qriifin,  19  N.  Y.  Week. 
Dig.  46. 

Although  this  ia  the  general  rule,  it  is  the  better  opinion  that  it  is  not 
necessary  in  all  cases  to  show  that  plaintiff  acted  thereon  otherwise 
than  by  bringing  an  action.  Plaintiff  is  held  to  elect  whether  to  treat 
the  commimication  as  a  breach  or  not.     It  is  a  question  of  election. 

g.  Instruments  for  the  payment  of  money  only. 

192.  What  are  within  the  statute. 

The  statutes  existing  in  several  of  the  states/  allowing  instruments 
for  the  payment  of  money  only  to  be  pleaded  by  giving  a  copy  and 
^ll<^ing  what  is  due,  etc.,  are  construed  as  applying  to  instruments 
which  raise  an  implied  promise  to  pay,*  as  well  as  to  those  which  con- 
tain, an  express  promise.* 

But  they  do  not  apply  to  conditional  obligations,*  nor  to  a  mortgage 
pleaded  in  foreclosure,'  nor  to  judgments  or  transcripts  of  judg- 
^nents.* 

*  The  statutes  are  as  follows : 

Florida — ^McClellan's  Digest,  1881,  chap.  162,  f  33,  subds.  13-16,  prescribe 
simple  short  forms  of  pleadings  on  written  instruments,  all  of  which 
allege  what  is  due  to  plaintifF,  and  defendant's  failure  to  pay. 

Jtafisew — Comp.  Laws  (1885),  p.  620,  §  123.  "In  an  action,  counterclaim, 
or  set-off,  founded  upon  an  account,  promissory  note,  bill  of  exchange,  or 
other  instrument,  for  the  unconditional  payment  of  money  only,  it  eliall 
be  sufficient  for  a  party  to  give  a  copy  of  the  account  or  instrument, 
with  all  credits,  and  the  indorsements  thereon,  and  to  state  that  there 
is  due  to  him  on  such  account  or  instrument,  from  the  adverse  party, 
a  specified  sum,  which  he  claims,  with  interest.  When  others  than  the 
makers  of  a  promissory  note,  or  the  acceptors  of  a  bill  of  exchange,  are 
parties  in  the  action,  it  shall  be  necessary  to  state,  also,  the  kind  of 
liability  of  the  several  parties,  and  the  facts,  as  they  may  be,  which  fix 
their  liability." 

Michigan— 'lio\r.  Anno.  Stat.  (1882),  chap.  259,  §  7346.  "The  plaintiff  in 
any  such  action''  (against  makers,  drawers,  guarantors,  indorsers,  etc., 
of  notes  and  bills  of  exchange ) ,  "and  in  all  other  actions  on  bills  of  ex- 
change  or  promissory  notes,  may  declare  upon  the  money  counts  alone ; 
and  any  such  bill  or  note  may  be  given  in  evidence  under  money  counts 
in  all  cases  where  a  copy  of  the  bill  or  note  shall  have  been  served  with 
the  declaration;  and  the  sheriff's  return  of  service  of  such  a  copy  upon 
the  defendant  or  defendants  shall  be  prima  facie  evidence  of  such 
service." 
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Minnesota — G«n.  Stat.  1894,  S  4984,  provides  that,  when  a  cause  of  aetioo 
upon  an  instrument  is  for  the  payment  of  money  only,  it  is  suffieient  &r 
the  party  to  deliver  the  instrument  to  the  eourt,  and  to  state  that  there 
is  due  him  a  specified  sum  thereon.  Continental  Ins,  Co,  t.  SiGKoH- 
son,  69  Minn.  433,  72  N.  W.  458. 

Ifehraska — Code  (1881),  §  129.    Same  as  Kansas,  supra. 

Jfew  York — Code  Civ.  Proc.  {  534.  "Where  a  cause  of  action,  defense,  or 
counterclaim,  is  founded  upon  an  instrument  for  the  payment  of  money 
only,  the  party  may  set  forth  a  copy  of  the  instrument,  and  state  that 
there  is  due  to  him  thereon,  from  the  adverse  party,  a  specified  sum, 
which  he  claims.  Such  an  allegation  is  equivalent  to  setting  forth  the 
instrument,  according  to  its  legal  effect." 

Jforik  Carolina— Code  Civ.  Proc.  (1883),  {  263.  Same  aa  North  Dakota, 
infra, 

Tiorth  Dakota^-Comp,  Laws  (1887),  9  4927;  Code  Civ.  Proc  I  131.  "Id 
an  action  or  defense  founded  upon  an  inatrument  for  the  payment  oi 
money  only,  it  shall  he  sufficient  for  a  party  to  give  a  copy  of  the  in- 
strument, and  to  state  that  there  is  due  to  him  thereon,  from  the  ad- 
verse party,  a  specified  sum,  which  he  claims.'' 

OAio— Rev.  Stat.  (1890),  fi  5086.  "In  an  action,  counterclaim,  or  set-ofT 
founded  upon  an  account,  or  up<m  an  instrument  for  the  unconditional 
payment  of  money  only,  it  shall  be  sufficient  for  a  party  to  aet  forth  a 
copy  of  the  account  or  instrument,  with  all  credits  and  the  indorsements 
thereon,  and  to  state  that  there  is  due  to  him,  on  auch  account  or  in- 
strument, from  the  adverse  party,  a  specified  sum,  which  he  claims,  with 
intereat;  and  when  others  than  the  makers  of  a  promissory  note,  or  the 
acceptors  of  a  bill  of  exchange,  are  parties,  it  shall  be  necesaaiy  to  state 
the  facts  which  fix  their  liability." 

Bouth  Carolina — Code  of  Civ.  Proc.  9  183.     Same  as  North  Dakota,  supra. 

Bouth  Dakota-<^v,  Proc.  f  131;  Comp.  Laws  (1887),  9  4927.  Same  aa 
North  Dakota,  supra. 

Wisconsin — ^Anno.  Stat.  ( 1889) ,  §  2675.  "In  an  action,  defense^  or  counter 
claim  founded  upon  an  instrument  for  the  payment  of  money  only,  it 
shall  be  sufficient  for  the  party  to  give  a  copy  of  the  instrument,  tad 
to  state  that  there  is  due  to  him  thereon,  from  the  adverse  party,  a 
specified  sum,  which  he  claims." 

Wyoming— ^ey.  Stat.  (1887),  §  2473.     Same  as  Ohio,  supra. 

*  Burke  v.  Ashley,  12  Hun,  637  (acknowledgment  of  indebtedness  in  a  speci- 
fied amount  is  enough,  though  not  repressing  a  promise  to  pay) ;  snd 
see  Stansell  v.  Corley,  81  6a.  453,  8  S.  E.  868  (action  for  the  debt 
evidenced  by  a  sealed  instrument  giving  a  factor's  lien  for  supplies); 
yoonan  v.  Ilsley,  21  Wia.  138  (due-bill) ;  Goodwin  v.  Goodwin,  65  m. 
498  (writing  reciting  a  sum  due  at  death,  with  intereat,  etc.,  if  asseta 
be  sufficient). 

*Vced€r  v.  Lima,  11  Wis.  419  (money  bond  with  coupons  attached); 
Spaulding  v.  Equitable  Life  Assur.  Boo.  22  N.  T.  Week.  Dig.  18  (tour 
tine  policy). 
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A  note  is  such  an  instrument,  although  it  recites  an  executory  conside ra- 
tion. Chase  v.  Behrman,  10  Daly,  344,  Affirming  1  N.  T.  City  Ct.  Hep. 
352. 

^Tooker  v.  Amouw,  76  N.  T.  397  (order  for  payment  only  out  of  an  uncer* 
tain  fund) ;  Beniley  v.  Dorcas,  11  Ohio  St.  398,  408  (an  appeal  bond)  ; 
Carringian  v.  Bayley,  43  Wis.  607  (guardian's  bond). 

A  complaint  in  an  action  on  a  note  which  recites  that  it  is  given  to  securs 
an  overdraft  of  some  of  the  makers  must  aver  the  existence  of  an  over- 
draft at  the  time  the  action  is  brought.  County  Bank  v.  Oreenberg,  116 
Cat.  467,  48  Pac.  386. 

*Pey8er  v.  MoCormaok,  7  Hun,  300;  Rose  v.  Meyer,  7  N.  Y.  Civ.  Proe.  Rep. 
219. 

*  Transcript  of  judgment  sued  on  not  "an  instrument  of  writing  for  the  un- 
conditional  payment  of  money  only,"  within  the  statute.  Memphis  Med- 
ical College  v.  Newton,  2  Handy  (Ohio)  163. 

There  is  a  difference  of  opinion  as  to  whether  they  apply  to  instruments 
which  bind  one  party  to  the  payment  of  money  incidentally,  or  as  a  con- 
sideration for  executory  stipulations.  Compare  Hard  v.  Seeley,  47 
Barb.  428;  Dupre  v.  Rein,  7  Abb.  N.  G.  256. 

193.  Validity,  execntion,  ownenhip,  and  oonditiom. 

It  is  settled  in  New  York  that  the  statute  makes  the  copy  the 
equivalent  only  of  pleading  the  terms  of  the  instrument  according  to 
l^al  eiTeot^^  and  does  not  dispense  with  alleging  whatever  extrinsic 
facts  may  be  necessary,  if  any,  to  show  its  consideration,^  its  valid- 
ity,^ the  identity  of  defendant  and  the  signer,*  and  tlie  title  of  plain- 
tiflF,'  if  these  facts  do  not  sufficiently  appear,  presumptively,  at  least^ 
by  the  terms  of  the  copy ;  and  that  to  charge  an  indorser  of  a  negotia- 
ble instrument,  the  extrinsic  facts  of  dishonor  and  notice  must  be  al- 
leged.* 

Allegations  of  execution  and  delivery  are  not  essential  in  a  com- 
plaint by  a  payee  against  the  maker,  upon  a  promissory  note,  where 
the  note  is  set  out  under  a  statute  providing  that  in  an  action  found- 
ed upon  an  instrument  for  the  payment  of  money  only,  it  shall  be 
sufficient  to  give  a  copy  of  the  instrument,  and  state  that  there  is  due 
thereon  a  specified  sum.'' 

Decisions  in  some  other  states,  it  will  be  seen  below,  have  been 
raade  in  accord  with  the  view  that  the  object  of  the  statute  was  to 
preserve  and  extend,  in  case  of  mere  money  instruments,  all  that  waa 
convenient  in  the  old  common-law  practice  of  common  counts  with  a 
copy  of  the  note  annexed.^ 

'New  York  Code  Civ.  Proc.  §  534,  which  provides  "where  a,  cause  of  action^ 
defense,  or  counterclaim  is  founded  upon  an  instrument  for  the  payment 
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of  money  only,  the  party  may  set  forth  a  copy  of  the  instrument,  and 
state  there  is  due  to  him  thereon  from  the  adverse  party  a  specified  smn 
which  he  claims.  Such  an  allegation  is  equivalent  to  setting  forth  the 
instrument  according  to  its  legal  effect." 

It  is  held  in  Illinois  that  pleading  the  legal  effect  of  a  note,  rather  than  set- 
ting it  out  in  haee  verba,  is  the  proper  and  scientific  mode  of  declaring 
thereon.     Fitzgerald  v.  Loreng,  79  111.  App.  651. 

*Epear  v.  Downing,  34  Barb.  522. 

'  If  the  maker's  coverture  appears  the  facts  necessary  to  give  validity  to  the 
contract  must  be  alleged.     Broome  v.  Taylor,  76  N.  Y.  564. 

^YogU  v.  Kirhy,  15  N.  Y.  av.  Proc.  Rep.  332,  4  N.  Y.  Supp.  99;  Vickeii  v. 
American  Railtcay  Signal  Co.  N.  Y.  Daily  Reg.  Fleb.  26,  1884. 

Contra  in  Indiana,  Jackson  v.  Burgert,  28  Ind.  36. 

•  Qumee  v.  Beach,  40  Hun,  108 ;  Roee  v.  Meyer,  7  N.  Y.  Civ.  Proc.  Rep.  219. 

Contra  in  Ohio  under  the  peculiar  form  of  the  statute  there.  Sargent  v. 
Steuhenville  d  /.  R,  Co,  32  Ohio  St.  449.  But  there  the  indorsement  un- 
der which  plaintiff  claims  must  appear  in  the  copy.  Tiaen  v.  Hanfordy 
31  Ohio  St.  193. 

It  is  unnecessary  to  allege  in  a  petition  seeking  recovery  on  an  indorsed  bill 
of  exchange,  that  the  indorsement  was  to  plaintiff,  when  it  is  averred 
that  the  payees  indorsed  the  bill  by  %vriting  their  names  across  the  back 
thereof,  and  that  plaintiff  was  the  owner  and  holder.  Lyddane  v. 
Oiceneboro  Bkg.  Co.  106  Ky.  706,  61  S.  W.  453  (Citing  D.  U.  Oshome 
d  Co.  V.  Stevens,  15  Wash.  478,  46  Pac.  1027). 

The  averment  in  a  petition  on  a  promissory  note,  that  the  owner  and  holder 
indorsed  and  delivered  the  note  to  plaintiff,  is  equivalent  to  an  txjpnsA 
averment  that  the  plaintiff  is  the  owner  of  the  note.  Myers  v.  Parmer^ 
State  Bank,  53  Neb.  824,  74  N.  W.  252. 

But  a  petition  in  an  action  on  county  warrants,  whether  the  suit  is  brought 
by  the  original  owner  or  some  other  person,  need  not  contain  any  atate- 
ment  of  extrinsic  facts  in  regard  to  the  claim  of  title  or  ownership, 
where  the  petition  is  framed  to  meet  the  requirements  of  Neb.  Code  Oir. 
Proc.  §  129,  providing  that  in  an  action  on  instruments  for  imcondi- 
tional  payment  of  money  only,  it  shall  be  sufficient  to  give  a  copy  of  the 
account  or  instrument,  with  all  credits  and  indorsements  thereon,  and 
to  state  that  there  is  due  to  plaintiff  a  specified  amount  which  he  claims, 
with  interest.  Pollock  v.  Stanton  County,  57  Neb.  399,  77  N.  W.  1081 
(Citing  Sargent  v.  Steuhenville  d  I.  R.  Co.  32  Ohio  St.  449;  Myert  ▼• 
Miller,  2  West.  Law  Month.  420;  Ohio  Life  Ins.  d  T.  Co.  v.  Goodin,  1 
Handy  [Ohio]  31;  Prindle  v.  Caruthers,  15  N.  Y.  425;  Butchers  d  D. 
Bank  v.  Jacohson,  15  Abb.  Pr.  218). 

A  declaration  upon  a  bill  of  exchange  by  the  drawer  against  the  drawee, 
alleging  the  drawing  of  the  bill,  its  acceptance,  presentment  at  maturity, 
and  dishonor,  and  that  the  bill  "is  still  held  by  the  plaintiff,"  sufficiently 
shows  title  in  the  plaintiff  to  the  bill,  since  from  the  omission  of  any  al- 
legation that  the  bill  was  delivered  to  the  payee,  and  the  statement  that 
it  is  still  held  by  plaintiff,  it  may  be  assumed  that  he  was  always  the 
holder  of  the  bill.    Richard  v.  Bowes,  31  N.  B.  144. 
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The  lawful  delivery  of  a  note,  and  title  in  the  indorsee,  are  sufficiently 
averred  by  an  allegation  that  the  note  was  assigned,  transferred,  deliv- 
ered, and  indorsed  to  him,  without  specifying  that  such  transfer,  deliv- 
ery, and  indorsement  were  made  by  the  owner  of  the  note.  OWiei  v. 
Craven,  11  Misc.  139,  31  N.  Y.  Supp.  1021. 

^Cankling  v.  Gandall,  1  Abb.  App.  Dec.  423. 

A  complaint  against  an  indorser  of  a  promissory  note,  averring  that  at  the 
time  of  the  execution  and  of  the  indorsement  thereof  the  indorsee,  at  the 
request  of  the  indorser  and  for  his  sole  accommodation,  paid  to  the 
maker  the  amount  thereof,  does  not  show  that,  as  between  the  maker 
and  the  indorser,  the  latter  was  the  party  accommodated,  so  as  to  ren- 
der notice  of  nonpayment  unnecessary.  People^s  Nat.  Bank  v.  Winton, 
13  Ind.  App.  110,  41  N.  E.  75. 

A  complaint  in  an  action  against  the  indorsers  of  a  note,  which  does  not  al- 
lege demand  of  payment,  or  notice  of  nonpayment  and  protest,  or  any 
reason  for  failing  to  make  the  same,  is  insufficient.  Malott  v.  Jetoett, 
1  Kan.  App.  14,  41  Pac.  674. 

A  complaint  in  an  action  against  an  indorser  to  entitle  plaintiff  to  take 
judgment  thereon  for  want  of  a  sufficient  affidavit  of  defense  must  al- 
lege presentation  of  the  note  to  the  maker  at  maturity,  demand  of  pay- 
ment, and  notice  to  such  indorser  of  the  maker's  default  or  refusal  to 
pay.     Peale  v.  Addicks,  174  Pa.  643,  34  Atl.  201. 

A  declaration  upon  a  bill  of  exchange  against  the  drawer,  alleging  that  the 
bill  was  duly  presented  for  payment,  and  was  dishonored  nnd  duly  pro- 
tested for  nonpayment,  is  bad  for  want  of  an  averment  of  presentmeot 
for  acceptance.     Merchants  Bank  v.  Ready  31  N.  B.  91. 

Contra,  Btrunk  v.  Smith,  30  Wis.  631,  holding  a  complaint  against  indorsers 
good  without  any  allegation  as  to  the  makers,  or  any  as  to  dishonor, 
other  than  that  plaintiff  duly  performed  all  conditions  on  his  part. 

A  petition  in  an  action  against  an  indorser  of  a  bill  of  exchange  which  is 
annexed  thereto  need  not  aver  protest  of  the  bill  or  waiver  of  protest, 
where  the  bill  has  indorsed  on  its  face  the  words  '*no  protest."  Citizens* 
Bank  v.  Millett,  103  Ky.  1,  44  L.  R.  A.  664,  44  S.  W.  366. 

Allegations  that  the  indorser  of  a  note  had  due  and  legal  notice  of  its  dis- 
honor and  nonpayment  sufficiently  show  the  giving  of  the  notice  holding 
him  to  his  promise  to  pay,  required  by  Utah  Comp.  Laws  1888,  9  2864, 
to  fix  his  liability.     Smith  v.  McEvoy,  8  Utah,  58,  29  Pac.  1030. 

^Soott  V.  Esterhrooks,  6  S.  D.  253,  60  N.  W.  850. 

8o,  the  setting  out  of  a  note  in  connection  with  an  allegation  by  defendant 
that  he  promised  to  pay  according  to  the  terms  as  set  out  sufficiently 
avers  the  execution  of  the  note  by  the  defendant.  And  an  averment  that 
the  note  is  the  property  of  the  payee  of  the  note  mentioned  therein  im- 
plies a  delivery  of  the  note  to  such  payee  by  the  maker.  Lord  v.  Russell, 
64  Conn.  86,  29  AU.  242. 

A  petition  alleging  that  defendant  is  indebted  to  the  plaintiff  in  a  given 
amount,  according  to  the  terms  of  a  certain  promissory  note  of  which  a 
■abstantial  copy  is  set  out,  signed  by  the  defendant,  sufficiently  averd 
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the  execution  of  the  note,  in  the  ahsenoe  of  an  exoeptioou    Behrmt  ?. 
Dignowitty,  4  Tex.  Civ.  App.  201,  23  S.  W.  28a. 

*  See  Purdy  t.  Vermilya,  8  N.  Y.  346. 

194.  Form  of  allegation. 

Substantial  oompliance  with  the  statutoiy  form  as  to  the  allega- 
tion of  what  is  due^  or  as  to  the  averment  of  a  consideration^  is 
enough. 

^  A  statement  in  an  oral  complaint  as  entered  in  the  docket  in  a  jnstioe'^ 
court,  that  a  specified  sum  appears  to  he  due  the  plaintiff  upon  the  note 
filed  with  the  court,  is  a  substantial  compliance  with  Minn.  Gen.  Stat. 
1894,  S  4984,  providing  that,  when  a  cause  of  action  upon  an  instmrnent 
is  for  the  payment  of  money  only,  it  is  sufficient  for  the  party  to  deliTcr 
the  instrument  to  the  courts  and  to  state  that  there  is  due  him  a  speci- 
fied sum  thereon.  Continental  Ins.  Co,  v.  Richardson^  69  Minn.  433,  72 
N.  W.  458. 

The  omission  of  the  word  "thereon''  or  its  equivalent,  after  "due  to  the 
plaintiff,*'  is  not  ground  of  demurrer.    Smith  v.  JPellotrs,  26  Hon,  384. 

The  omission  of  "from  the  defendants"  is  not  a  ground  of  demurrer,  where 
it  appears  that  they  were  the  makers.  Hendricks  v.  Wolff,  14  N.  T. 
Civ.  Proc.  Rep.  428. 

'  A  petition  in  an  action  on  a  note,  in  which  the  note  sued  on  is  copied  «• 
haec  verba,  from  which  it  appears  that  it  was  executed  for  "value  re- 
ceived," is  sufficient,  without  an  allegation  that  the  note  was  "expressed 
to  be  for  value  received."    Earkness  v.  Jones,  71  Mo.  App.  289. 

195.  Language. 

A  contract  in  a  foreign  language  may  be  pleaded  by  a  copy  in  that 
language.^ 

'  If  a  correct  translation  were  used  instead,  alleging  it  to  be  a  translation, 
the  departure  from  the  statute,  if  it  be  one,  ought  to  be  disregarded  ss 
immaterial.     Ifoumy  v.  Zhibosty,  12  Abb.  Pr.  128. 

See  Documents,  SS  246-274,  infra, 

h.  Cancelation  or  rescission. 

196.  Sufficiency  of  averments. 

A  complaint  to  cancel  a  contract  is  demurrable  whero  there  is  bo 
allegation  of  want  of  consideration,  fraud,  accident,  or  mistake^ 

In  an  action  to  rescind  a  contract  the  complaint  need  not  allege  a 
disaffirmance  or  previous  offer  to  return  what  plaintiff  received  upon 
the  contract,  or  offer  to  do  v/hat  the  court  may  require  as  a  con- 
dition  of  relief.* 
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The  effectiveness  of  the  disaffirmanoe  of  a  parol  sale  in  a  bill  to 
recover  possession  of  the  property  is  not  conditional  upon  the  truth 
of  the  reasons  assigned  therefor.^ 

^Boyd  V.  American  Carbon  Black  Co.  6  Pa.  Dist.  R.  209  (Citing  Murray  v. 
Neup  Y<yrk,  L.  d  W.  R.  Co,  103  Pa.  37;  Sylvius  v.  Kosek,  117  Pa.  67,  11 
Atl.  302;  Botoers  v.  Bennethum,  133  Pa.  306,  19  Atl.  624;  Geddea^a  Ap- 
peal, 80  Pa.  442;  Edmonds's  Appeal,  59  Pa.  220). 

But  the  allegations  are  sufficient  to  n:iake  a  case  of  fraud  authorizing  the 
rescission  of  a  contract  and  the  cancelation  of  a  deed  and  a  mortgage, 
where  they  state  that  the  grantors  were  old,  infirm,  and  illiterate,  hav- 
ing a  homestead  which  they  had  obtained  an  order  to  sell  for  reinvest- 
ment of  the  proceeds,  but  were  deceived  by  defendants,  who  had  notice 
of  the  facts,  and  gave  them  a  second  mortgage,  which  they  understood 
was  a  first  mortgage,  and  that  the  papers  were  falsely  dated  to  cover 
up  the  fraudulent  transaction.  Cctsey  v.  Howard,  105  Gra.  198,  31  S.  £. 
427. 

Kor  is  a  bUl  to  rescind  a  contract  for  the  sale  of  land,  on  the  gpround  of 
fraud,  demurrable  on  the  ground  of  the  inability  of  the  complainant  to 
restore  land  obtained  under  the  contract,  where  it  is  alleged  that  such 
land  was  sold  and  conveyed  by  virtue  of  a  prior  existing  lien.  Hen- 
ninger  v.  Heald,  51  N.  J.  £q.  74,  26  Atl.  449. 

•In  Knappen  v.  Freeman,  47  Minn.  491,  60  N.  W.  633,  the  court  says: 
^When  a  party  seeks  to  rescind  a  contract  by  his  own  act,  he  must  give  the 
other  party  notice  of  his  rescission,  and  restore  or  offer  to  restore  to  him 
whatever  he  received  from  him  under  or  by  reason  of  the  contract.  In 
other  words,  he  cannot  repudiate  its  obligations  and  retain  its  benefits. 
When,  however,  he  seeks  the  aid  of  a  court  to  rescind  the  contract,  it  is 
not  necessary  that  he  should  have  previously  attempted  a  rescission, 
nor  that  he  should  have  made  any  tender  to  the  other  party,  except 
where  such  tender  might  be  necessary  to  put  the  party  in  default. 
What  he  ought  to  do,  and  must  do,  to  reinstate  the  other  party  in  statu 
guo,  as  a  condition  of  the  rescission,  is,  then,  for  the  court  to  determine. 
All  that  is  required  to  justify  a  rescission  by  the  court  is  that  the  con- 
tract is  one  that  a  court  of  equity  will  cancel  or  rescind  on  the  ground 
alleged,  that  such  ground  of  rescission  exists,  and  that  the  plaintiff  has 
not  lost  his  right  to  a  rescission  by  affirmance,  laches,  or  otherwise.  It 
was  one  of  the  rules  of  pleading  in  courts  of  equity,  in  suits  where  the 
court  might  impose  conditions  on  the  plaintiff,  or  give  the  defendant 
affirmative  relief,  as  in  suits  for  specific  performance,  cancelation  of  in- 
struments, rescission  of  contracts,  or  for  accounting,  that  the  plaintiff 
in  his  bill  should  ofi'er  to  do  whatever  the  court  might  deem  equitable. 
This  waa  upon  the  maxim  that  he  who  seeks  equity  must  do  equity. 
But,  although,  at  one  time,  a  bill  was  demurrable  if  it  omitted  this  offer, 
the  requirement  was,  in  its  nature,  formal.  The  offer  was  not  one  of 
the  facts  constituting  the  cauRe  of  action,  any  more  than  was  the  prayer 
for  process.  It  may  be  doubted  that  the  rule  referred  to  still  ex- 
ists in  courts  where  equity  forms  of  pleading  are  retained.  Colombian 
Government  v.  Rothschild^  1  Sim.  94;  Wells  v.  Strange^  6  Ga.  22.  These 
were  suits  for  accounting.    Jervis  v.  Berridge,  L.  R.  8  Ch.  351,  was  a 
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•uit  for  cancelation  or  resciBUon,  and  the  offer  in  the  hill  waa  hdd  sot 
necessary.  However  it  may  be  where  equity  forms  of  pleading  are  re- 
tained, it  cannot  be  so  under  the  Code  system,  which  requires  a  com- 
plaint to  contain  only  a  statement  of  the  facts  constituting  the  eaus& 
of  action  and  the  prayer  for  relief.  See  Ooolbaugh  v.  Roeiner,  32  Minn. 
445,  21  N.  W.  472.  The  willingness  of  the  party  to  perform  those  term» 
which  the  court  may  think  it  right  to  impose  as  the  price  of  any  relief 
is  sufficiently  shown  by  his  submitting  hia  cause  to  the  court,  which  has 
the  power  to  impose  the  proper  terms." 

A  complaint  alleging  a  tender  of  the  amount  paid  for  land,  a  demand  for  a. 
deed  reconveying  such  land,  and  knowledge  on  the  part  of  the  original 
grantee  that  the  grantor  was  non  compos  mentis,  and  demanding  a  re- 
scission of  the  sale,  is  sufficient  without  an  express  allegation  of  a  dis- 
affirmance of  the  contract.  Thrash  t.  Btarhuck,  145  Ind.  673,  44  N.  E. 
543. 

The  allegation  in  a  complaint  for  the  rescission  of  a  sale  of  stock,  that  the 
buyer  disposed  of  the  ^^few  shares"  not  tendered  back  before  he  becsme 
aware  of  the  fraud  complained  of,  is  not  sufficient  to  avoid  the  general 
rule  requiring  a  return  in  specie ;  but  all  the  material  facts  with  respect 
to  such  disposition, — such  as  the  price  received,  the  time  and  place  of 
the  sale,  name  of  the  purchaser,  and  what  particular  shares  they  were,— 
must  be  disclosed.  Hill  v.  Harriman,  95  Terni.  300,  32  S.  W.  202  (Cit- 
ing Farmers  Bank  v.  Groves,  12  How.  51,  13  L.  ed.  889;  Gay  v.  AUer, 
102  U.  S.  79,  26  L.  ed.  48;  Coffee  v.  Ruffln,  4  Goldw.  616,  in  support  of 
the  general  rule  that  rescission  requires,  as  a  condition  precedent,  that 
the  complaining  party  shall  return  the  same  and  all  the  property  that 
he  received,  and  that  he  shall  place  the  other  party  tii  statu  fno). 

•Davis  V.  Ross  (Tenn.  Ch.  App.)  60  S.  W.  650. 

COPYEIOHT. 

197.  Sufficiency  of  averments. 

Originality,  intellectual  production,  thought,  and  conception  on  the 
part  of  the  author  should  be  averred  in  a  petition  for  infringement  of 
a  copyright^ 

In  case  of  the  infringement  of  a  photograph  a  detailed  description 
of  the  method  adopted  in  taking  the  photograph  need  not  be  given» 
nor  need  a  copy  thereof  be  attached  to  the  petition.* 

A  bill  for  infringement  of  the  copyright  of  a  song  described  as  a 
portion  of  a  dramatic  composition  should  show  whether,  by  the  word 
"song,"  is  intended  the  words  only,  or  whether  it  includes  the  music 
accompanying  the  words,  and  whether  the  use  by  defendant  included 
the  music  or  only  the  words.* 

The  deposit  of  copies  of  a  copyrighted  book  in  the  office  of  the  Li- 
brarian of  Congress  should  be  averred  in  a  bill  to  enjoin  infringe- 
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mentp  in  order  to  show  aiSrmatively  that  the  plaintiff  has  complied 
with  the  statutory  requirements.^ 

A  complaint  against  a  corporation  to  recover  penalties  for  insert- 
ing notices  of  copyright  in  uncopyrighted  books  does  not  sufSciently 
aver  that  the  defendant  had  not  obtained  a  copyright,  by  alleging 
that  the  book  was  not  copyrighted  by  the  defendant  corporation  un- 
tler  either  of  its  names,  as  it  might  have  obtained  a  copyright  by  as- 
signment.' 

^  The  court  will  presume  that  the  words  "written  or  composed''  in  a  bill  for 
infringement  of  a  copyright  import  originality,  although  it  fails  other- 
wise to  allege  authorship.     Henderson  v.  Tompkins ,  60  Fed.  768. 

The  question  of  the  essential  characteristics  of  matter  patented  or  copy- 
righted, aside  from  mere  originality  or  utility,  is  one  of  law  which  can 
be  considered  on  demurrer.    Ibid. 

An  averment  in  a  suit  for  infringement  of  a  copyright,  that  complainants 
were,  at  the  time  of  securing  the  copyright,  the  proprietors  of  the  book 
or  periodical  in  which  the  print  and  article  claimed  to  have  been  in- 
fringed were  included,  is  a  sufficient  allegation  that  the  complainants 
are  the  proprietors  of  the  engraving  and  article.  Lillatrd  v.  Sun  Print- 
ing d  Pub.  A880.  87  Fed.  213. 

*FaJk  y.  Schumacher,  48  Fed.  222. 

*  Henderson  v.  Tompkins,  60  Fed.  768. 

^BumeU  y.  Chwm,  69  Fed.  993. 

A  bill  for  infringement  of  a  copyright,  which  alleges  that  two  copies  of  the 
book  were  deposited  in  the  Librarian's  office  at  Washington  within  ten 
days  after  the  publication,  need  not  also  aver  that  the  book  was  pub- 
lisbed  within  a  reasonable  time  after  deposit  of  the  copy  of  the  title. 
Soribner  y.  Henry  0.  Allen  Co.  49  Fed.  864. 

^Rigney  y.  Raphael  Tuck  d  Sons  Co.  77  Fed.  173. 

COEPORATIONS. 

[Incorporation  may  be  material  (1)  as  indicating  capacity  to  make 
the  contract  or  incnr  the  liability  alleged  (in  which  case  the  question 
of  capacity  relates  to  the  time  of  the  transaction)  ;  and  (2)  as  capacity 
to  sue  or  be  sued,  for  which  purpose  the  question  of  capacity  relates 
to  the  time  of  suit  The  circumstance  that  both  aspects  are  usually 
inTolred  in  the  same  case  and  covered  by  the  usual  allegation  that  '^at 
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the  times  hereinafter  mentioned  was  and  ever  since  has  been"  has 
Tendered  it  usually  unnecessary  to  notice  this  distinction.] 

198.  Necessity   of   alleging   incorpora-      203.  Subscriptions. 

tion.  204.  Failure  to  file  report,— director's 

199.  General  allegation  of  organization.  liability. 

200.  Power  to  act.  205.  Stockholders  action. 

201.  Prirate  or  foreign  corporation.  206.  Stockholder's  liability. 

202.  Mode  of  act. 

198.  Necessity  of  alleging  incorporation. 

In  the  absence  of  a  statut>e  requiring  an  allegation,^  a  pleading  in- 
Tolving  the  existence  or  transactions  of  a  corporation  is  not  necessa- 
rily demurrable  for  insufficiency  by  reason  of  not  alleging  incorpora- 
tion ;  for  that  fact  may  be  assumed  from  the  use  of  a  name  appropri- 
ate to  a  corporation,  or  from  the  fact  that  the  party  contracted  with 
it  by  such  a  name  ;*  and  if  the  objection  is  to  want  of  capacity  to  sue 
oar  be  sued,  the  demurrer  must  be  special,  on  that  ground,  and  the 
^^ant  of  capacity  must  affirmatively  appear.^ 

'  Such  statutes  exist  in  several  of  the  states.  See  N.  Y.  Code  Civ.  Proa  I 
1775.  And  in  the  view  of  Mr.  Bliss,  such  a  requirement  is  implied  in 
the  provision  of  the  Code  that  the  facts  constituting  the  cause  of  action 
must  be  pleaded.     Bliss,  Code  PI.  §  246. 

•Abbott,  Trial  Ev.  18,  5  1;  Union  Cement  Co.  v.  Noble,  15  Fed.  502  j  WJi^- 
ley  V.  Chicago  Trust  d  Sav.  Bank,  167  III.  480,  47  N.  E.  711,  Affinning 
64  111.  App.  612;  Parker  v.  Carolina  Sav,  Bank,  53  S.  C.  583,  31  S.  £. 
673. 

Compare  Bliss,  Code  PI.  S§  250,  260,  408a. 

A  complaint  upon  a  claim  against  an  estate  need  not  aver  that  the  claim* 
ant  is  a  corporation.  Bauer  v.  Jung  Brevjvng  Co.  ( Ind.  App. )  42  N.  E. 
827. 

A  complaint  on  a  contract,  describing  plaintiff  as  a  certain  named  person 
"&,  Co.,"  is  not  bad  in  not  showing  whether  plaintiffs  are  a  partnership, 
corporation,  or  an  individual,  since  in  the  absence  of  anything  on  the 
face  of  the  complaint  showing  the  contrary,  they  are  to  be  regarded  ssii 
corporation.    Shearer  v.  R.  8,  Peale  d  Co.  9  Ind.  App.  282,  36  K.  £.  455. 

A  complaint  in  an  action  against  a  corporation  need  not  allege  defendant's 
corporate  existence  unless  the  fact  of  such  existence  enters  into  and 
constitutes  part  of  the  cause  of  action  itself.  Holden  v.  Oreat  Western 
Elevator  Co,  69  Minn.  527,  72  N.  W.  806  (Citing  Kraft  v.  Kraft,  70 
Minn.  144,  72  N.  W.  805). 

A  school  district  need  not,  in  bringing  an  action,  allege  that  it  is  a  corpo- 
ration, where  the  general  school  law  of  the  state  makes  all  school  dis^ 
tricts  corporations,  of  which  fax^  the  couirts  will  take  judicial  sotiee. 
School  Diet.  No,  4  v.  Holmes,  53  Mo.  App.  487. 
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Contra:  A  complaint  in  an  action  against  a  private  corporation,  which 
does  not  contain  an  unequivocal  averment  that  it  is  a  corporation,  is 
fatally  defective.    Miller  v.  Pine  Min.  Co.  2  Idaho,  1206,  31  Pac.  803. 

A  complaint  by  the  assignee  of  a  claim  for  goods  sold  and  delivered  by  a 
"company''  must  aver  the  fact  and  nature  of  its  legal  existence.  8.  C. 
Herbst  Importing  Co.  v.  Hogan,  16  Mont.  384,  41  Pac.  135. 

The  necessity  of  alleging  that  the  defendant  is  a  corporation,  when  such  is 
the  fact,  is  not  removed  by  Dak.  Comp.  Laws,  §  2008,  providing  that  in 
all  civil  actions  brought  by  or  against  a  corporation  it  shall  not  be  nec- 
essary to  prove  on  the  trial  the  existence  of  such  corporation,  unless  the 
defendant  shall  expressly  aver  that  it  is  not  a  corporation.  State  v. 
Chicago,  M.  d  8t.  P.  R.  Co.  4  S.  D.  261,  56  N.  VV.  894. 

The  petition  in  an  action  by  a  corporation  must  allege  that  it  is  "duly  in- 
corporated," under  Tex.  Rev.  Stat.  art.  1190,  providing  that  in  pleading 
the  act  of  incorporation  of  any  corporation  it  shall  be  sufficient  to  al- 
lege that  it  "was  duly  incorporated."  TTay  v.  Bank  of  Sumner  (Tex. 
Civ.  App.)  30  S.  W.  497. 

An  action  brought  by  one  describing  himself  as  the  agent  of  a  certain-named 
company,  without  stating  whether  it  is  a  partnership  or  a  corporation, 
should  be  dismissed  or  the  summons  and  complaint  amended  to  indicate 
that  it  is  a  corporation.  Krell  Piano  Co.  v.  Kent,  39  W.  Va.  294,  19 
S.  E.  400. 

And  it  cannot  be  presumed  that  a  mortgagee  designated  as  the  "Western 
Trust  &  Security  Company,"  by  which  the  mortgage  was  sold  and  as- 
signed to  the  plaintiff,  is  a  corporation.  Barber  v.  Cro  welly  &5  Neb. 
571,  75  N.  VV.  1109. 

•  See  Demubreb  fob  Wa:?t  or  Capacity,  chapter  ix.,  post. 

A  special  demurrer  to  a  petition  by  a  bank  in  an  action  on  a  promissory 
note,  on  the  ground  of  its  failure  to  allege  that  it  was  a  corporation,  and 
that  as  such  it  was  entitled  to  sue  and  be  sued,  will  be  sustained  upon 
the  trial  of  the  demurrer  to  the  answer,  whether  or  not  the  court  had 
acted  upon  the  special  demurrer  prior  to  that  time,  since  the  demurrer 
to  the  answer  would  also  reach  back  to  the  petition.  Pryse  v.  Three 
Forks  Deposit  Bank,  20  Ky,  L.  Rep.  1057,  48  S.  W.  415. 

An  averment  in  a  petition  that  plaintiff  is  a  branch  of  the  Grand  Lodge  of 
the  Independent  Order  of  Odd  Fellows  of  Kentucky,  and  that  by  virtue 
of  the  charter  granted  to  that  lodge  it  is  a  corporation  authorized  to  sue 
and  to  be  sued,  is  not  a  sufficient  allegation  of  corporate  existence  to 
enable  it  to  maintain  an  action,  where  it  is  not  alleged  that  the  Grand 
Lodge  is  a  corporation  empowered  by  law  to  hold  property,  sue  and  be 
sued,  and  it  is  not  alleged  that  the  plaintiff  has  been  incorporated  by 
any  act  of  the  legislature,  or  by  any  proceeding  in  court.  Kichols  v. 
BardtceU  Lodge  A'o.  179,  /.  0.  O.  F.  (Ky.)  48  S.  W.  1091. 

Failure  to  allege  that  the  defendant  is  a  corporation  may  be  taken  advan- 
tage of  on  demurrer  on  the  ground  that  "the  complaint  does  not  state 
facts  sufficient  to  constitute  a  cause  of  action."    State  v.  Chicago,  M. 
d  St.  P.  R.  Co.  4  S.  D.  261,  56  N.  W.  894, 
Abb.  Pl.  Vol.  I.— 25. 
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199.  Oeneral  allegation  of  organization. 

A  general  allegation  of  the  organization  or  creation  of  a  corpora- 
tion, or  its  acceptance  of  a  charter,  is  sufficient  on  demurrer  (wliai 
the  statute,  if  private  or  foreign,  is  duly  pleaded),  without  ailing 
the  prc^ceedings  by  which  it  became  formed.^ 

It  may  be  otherwise  where  the  allegations  of  the  pleading  draw  in 
question  the  validity  or  effect  of  those  proceedings.^ 

^Stanley  v.  Northicestem  Life  Asso.  36  Fed.  75  (successor  corporation); 
Ncllis  V.  yew  York  C.  R.  Co.  30  N.  Y.  505  (consolidation  of  several  cor- 
porationa) ;  Roberts  v.  Wabash,  St.  L.  &  P.  R.  Co.  (Mo.)  3  West.  Rep. 
783  (Citing  Werth  v.  Sprinyfield,  78  Mo.  107;  Stetcurt  v.  Clinton,  79 
Mo.  609 ) ,  and  holding  that  in  an  allegation  that  "by  various  transfers 
defendant  has  succeeded  to  all  the  rights,  privileges,  and  immunities  of, 
and  become  subject  to,  the  same  penalties"  as  a  corporation  named,  un- 
der a  charter  and  statute  providing  for  succession  upon  condition  of  a^ 
ceptance,  it  is  not  necessary  that  acceptance  be  also  pleaded,  for  the  gen- 
eral allegation  necessarily  implies  an  acceptance  and  whatever  else  is 
necessary  to  make  the  charter  binding. 

A  complaint  against  a  consolidated  railroad  company  for  a  tort  of  one  of 
its  predecessors  is  not  demurrable  because  it  does  not  set  forth  the  ar- 
ticles of  consolidation,  where  it  alleges  that  such  predecessor  has  been 
consolidated  and  united  with  the  defendant  company,  and  is  now  bcinsr 
operated  and  run  and  controlled  as  a  part  of  the  railroad  of  the  latter 
company  under  such  consolidation.  Cleveland,  C.  C.  d  St.  L.  R.  Co.  ▼. 
Prewitt,  134  Ind.  557,  33  N.  E.  367. 

In  pleading  the  consolidation  of  two  railroad  companies  under  the  laws  of 
a  foreign  state,  it  is  suiTicient  to  plead  the  statutes,  that  the  provisions 
of  the  statute  have  been  complied  with,  and  that  the  consolidation  has 
been  accomplished,  without  alleging  the  steps  taken  in  the  consolidation, 
as  they  are  not  facts,  but  evidence.  Rothschild  v.  Rio  Orande  WeMten 
R.  Co.  45  N.  Y.  S.  R.  809,  18  N.  Y.  Supp.  648. 

A  complaint  alleging  that  plaintiff  is  a  corporation  duly  organized  unJer 
the  laws  of  the  state  sufficiently  alleges  its  incorporation,  without  al- 
leging the  act  creating  it  or  tlie  proceedings  by  which  it  was  created. 
Northern  Trust  Co.  v.  Jackson,  160  Minn.  116,  61  N.  W.  909. 

A  petition  in  an  action  conmienced  in  the  corporate  name  of  the  company, 
which  alleges  that  it  is  a  corporation  organized  and  incorporated  under 
and  by  virtue  of  the  laws  of  a  designated  state,  and  doing  business  in 
the  state  of  Nebraska,  is  a  sufficient  plea  of  its  corporate  capacity. 
Fletcher  v.  Co-Operative  Pub.  Co.  58  Neb.  511,  78  N.  W.  1070. 

A  complaint  in  an  action  by  a  corporation,  alleging  that  it  is  a  corporation 
organized  under  the  laws  of  the  state  of  New  York,  sufficiently  allege^ 
its  corporate  existence,  where  it  is  organized  under  the  pronsioas  of  a 
general  statute.  Sun  dS  E.  S.  Bldg.  Mut.  Loan  d  A.  Fund  Asso.  v.  Buck, 
36  App.  Biv.  637,  55  N.  Y.  Supp.  262. 

An  allegation  that  a  plaintiff  is  a  national  banking  corporation  incorpo- 
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rated  under  and  by  virtue  of  the  national  banking  laws  is  a  substantial 
compliance  with  the  statute  requiring  an  allegation  that  it  is  ''duly  in- 
corporated/*    Gill  V.  First  ^'at.  Bank  (Tex.  Civ.  App.)  47  S.  W.  75 L 

An  allegation  in  a  complaint  by  a  national  bank  that  it  is  a  national  bank 
and  doing  business  under  the  act  of  Congress  is  a  sufficient  allegation 
that  it  is  a  corporation  under  the  national  bank  act,  U.  S.  Rev.  Stat.  § 
5136  (U.  S.  Comp.  Stat.  1901,  p.  3455),  providing  that  a  company  or- 
ganized pursuant  to  its  tei^ns  shall  be  a  body  corporate.  Joseph  Holmes 
Fuel  d  F,  Co.  v.  Commercial  Sat.  Bank,  23  Colo.  210,  47  Pac.  289. 

A  declaration  in  an  action  on  a  beneficiary's  certificate  which  is  set  forth 
therein,  and  from  which  it  appears  that  the  certificate  was  issued  by  the 
grand  master  and  grand  secretar^^  under  the  seal  of  the  association,  and 
was  countersigned  by  the  master  of  the  subordinate  lodge  with  its  seal 
affixed  thereto,  sufficiently  shows  that  the  defendant  is  a  corporation. 
Grand  Lodge  B.  of  L.  F.  v.  Cramer,  60  111.  App.  212. 

A  bill  of  pailiculars  alleging  that  a  certain  bank  was,  at  a  specified  date, 
and  ever  since  until  the  institution  of  the  suit  has  been,  a  private  cor- 
poration under  the  •  tate  laws,  is  a  sufficient  allegation  that  the  bank 
was  a  corporation  at  the  institution  of  the  action.  Bank  of  Sun  City  v. 
iVetf,  50  Kan.  506,  31   Pac.  1054. 

But  an  averment  in  a  petition,  that  the  plaintiff  is  a  corporation,  is  only 
a  conclusion  of  the  pleader,  and  is  insufficient  where  the  statute  requires 
certain  things  to  be  done  in  order  to  establish  a  corporation.  Brooks- 
ville  R.  Co,  v.  Byron,  20  Ky.  L.  Rep.  1941,  50  S.  W.  530. 

And  an  allegation  that  a  certain  person  acted  as  agent  of  a  designated  in- 
surance company  of  a  designated  place,  "not  organized  or  incorporated 
under  the  laws  of  the  state,"  does  not  sufficiently  show  that  the  company 
was  organized  at  all.     People  v.  Feslcr,  145  111.  150,  34  N.  E.  146. 

And  an  averment  that  a  corporation  chartered  in  several  states  is  "a  unit 
as  a  corporation"  is  a  mere  conclusion  of  the  pleader.  Kahl  v.  Mem- 
phis d  C,  R.  Co.  95  Ala.  337,  10  So.  661. 

•In  a  motion  to  make  a  petition  more  specific,  the  court  says:  "The  aver- 
ment of  the  petition  is  to  the  effect  that  it  was  a  village ;  and  it  has  been 
advanced  to  a  city  under  the  laws  of  the  state  of  Ohio  under  the  name 
of  the  city  of  Defiance.  This  is  an  averment  of  fact,  not  a  conclusion. 
The  proceedings  by  which  it  was  advanced  would  be  evidence  of  this  fact 
and  should  not  be  pleaded.  A  suit  brought  in  the  name  of  a  railroad 
company  sets  forth  its  organization — corporntion  under  what  state,  etc., 
etc.  In  no  instance  the  proceedings  by  which  it  became  organized  are 
set  out  in  the  pleadings.  When  tiie  corporation  is  denied,  the  m&naer 
in  which  it  became  organized  is  evidence  and  should  not  be  pleaded." 
Deatrick  v.  Defiance,  1  Ohio  C.  C.  342. 

200.  Power  to  act. 

Facts  showing  the  power  of  a  private  domestic  corporation  to  do 
an  act  alleged  need  not  be  stated,  if  the  act  may,  for  all  that  appears, 
be  within  the  usual  powers  of  such  corporatiomi.* 
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*  Lindsley  v.  Simonds,  2  Abb.  Pr.  N.  S.  69  ( note  of  business  corporation,  ex- 
pressed to  be  for  value  received) ;  Dubois  v.  Ifew  York  d  H.  R,  Co.  1 
N.  Y.  Legal  Obs.  362;  Mechanics'  Bkg.  Asso.  y.  Spring  Valley  8Koi  i 
Lead  Co,  25  Barb,  419,  Reversing  13  How.  Pr.  227  (indorsement  by  a 
business  corporation ) . 

A  religious  corporation  suing  for  rent  need  not  aver  its  capacity  to  take 
real  property.     Reformed  Dutch  Church  v.  Veeder^  4  Wend.  494. 

A  bill  for  specific  performance  of  a  contract  by  a  land  company  to  build  a 
side  track  upon  land  donated  for  a  factory  need  not  allege  the  interest 
which  complainant  will  have  therein,  how  it  is  to  be  completed,  nor  tl; ' 
power,  riglit,  or  authority  of  defendant  to  build  it.  Southern  Pine  Fibn 
Co.  V.  North  Augusta  Land  Co.  50  Fed.  26. 

A  bill  by  a  corporation  to  quiet  title  to  land  need  not  aver  that  complaiii- 
ant  has  the  power  under  its  charter  to  acquire  and  hold  land.  Torrent 
Fire-Engine  Co.  'So.  5  v.  Mobile,  101  Ala.  559,  14  So.  557. 

A  complaint  in  an  action  by  an  architect  against  a  corporation  to  recover 
for  services  which  are  alleged  to  be  reasonably  worth  a  designated  suit. 
is  not  demurrable  on  the  ground  that  the  contract  was  ultra  vires,  but 
such  defense,  if  relied  upon,  must  be  alleged  and  proved.  Browt^  r.  Po- 
mona Bd.  of  Edu.  103  Cal.  531,  37  Pac  503. 

201.  Private  or  foreign  corporation. 

Where  the  provisions  of  a  private  or  foreign  charter  are  material 
to  the  cause  of  action,  they  must  be  pleaded.* 

A  complaint  against  a  corporation  which  fails  to  state  whether  it  is 
a  domestic  or  foreign  corporation,  and,  if  foreign,  under  what  laws 
incorporated,  is  not  demurrable  for  failure  to  state  facts  sufficient  to 
oonstitute  a  cause  of  action.^ 

The  lack  of  a  certiricate  autliorizing  a  foreign  corporation  ta  do 
business  in  the  state  is  a  matter  of  defense  to  be  pleaded  by  defend- 
ant in  an  action  by  such  corporation.* 

'  Eahnemannian  L.  Ins.  Co.  v.  Beebe,  48  III.  87,  95  Am.  Dec.  519. 

Compare  Rogers  v.  Coates,  38  Kan.  232,  IG  Pac.  463;  Bard  v.  Chamherkin, 
3  Sandf.  31 ;  Camden  d  A.  R.  d  Transp.  Co.  v.  Remer,  4  Barb.  127,  and 
cases  cited. 

An  averment  in  a  pleading  that  a  corporation  had  power  to  execute  a  con- 
tract means  that  it  had  such  power  by  the  law  of  its  being.  Wcsten 
V.  Teleg.  Co.  v.  Union  P.  R.  Co.  1  McCrary,  418,  3  Fed.  1. 

A  statute  of  the  state  in  which  a  foreign  corporation  is  incorporated,  mak- 
ing invalid  a  contract  executed  by  such  corporation  which  is  not  im^W 
by  the  common  law,  and  not  prohibited  by  any  statute  of  New  York, 
must  be  pleaded  as  an  aflimiative  defense  in  an  action  against  such  cor- 
poration on  such  contract  in  the  latter  state;  Dougan  v.  Etansvilk  d 
T.  H.  R.  Co.  15  App.  Div.  483,  44  N.  Y.  Supp.  503. 
Harmot,  v.  Vanderbilt  Hotel  Co.  79  Hun,  392,  29  N.  Y.  Supp.  783. 
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Nor  is  the  fact  that  the  defendant  is  a  foreign  corporation,  and  that  it  is 
not  shown  that  a  decree  could  he  enforced  against  it,  relevant  upon  con- 
sideration of  a  demurrer  that  the  complaint  does  not  state  a  cause  of 
action,  where  the  question  of  jurisdiction  is  not  presented.  Ernst  T. 
Elmira  Municipal  Improv,  Co,  24  Misc.  583,  54  N.  Y.  Supp.  IIG. 

A  complaint  in  an  action  against  a  foreign  corporation,  which  fails  to  state 
"the  state,  county,  or  government  by  or  under  whose  law  it  was  cre- 
ated," as  required  by  N.  Y.  Code  Civ.  Proc.  §  1775,  is  not  demurrable 
because  of  such  omission,  but  the  defendant's  right  must  be  obtained  by 
motion.  Fraser  t.  Granite  State  Provident  Asso.  8  Misc.  7,  28  N.  Y, 
Supp.  65. 

N.  Y.  Code  Civ.  Proc.  $  3215,  does  not  require  the  complaint  in  an  action 
in  a  district  court  of  the  city  of  New  York  against  a  foreign  corporation 
to  state  that  the  defendant  has  an  office  in  the  city  of  New  Yorlc;  it  is 
sufficient  if  the  fact  be  established  on  the  trial.  Hilleary  v.  Skookum 
Root  Hair  Grower  Co.  4  Misc.  127,  23  N.  Y.  Supp.  1016. 

•O'Reilly,  S.  &  F.  Co.  v.  Gre&ney  18  Misc.  423,  41  N.  Y.  Supp.  1056. 

In  an  action  by  the  assignee  of  a  foreign  corporation  upon  a  contract  be- 
tween himself  and  a  third  person,  plaintiff  need  not  allege  or  prove  that 
its  assignor  had  filed  a  certificate  in  compliance  with  N.  Y.  Laws  1892, 
chap.  687,  §  15.     A'ico/Z  v.  Clarky  13  Misc.  128,  34  N.  Y.  Supp.  159. 

The  provision  of  N.  Y.  Laws  1892,  chap.  687,  §  15,  requiring  foreign  corpo- 
rations to  obtain  from  the  secretaiy  of  state  a  certificate  of  authority 
to  do  business  in  the  state,  does  not  afTect  the  cause  of  action,  but  only 
the  remedy;  and  it  is  not  necessary  to  allege  and  prove  compliance 
therewith,  but  that  is  a  matter  of  defense.  >V.  H.  Sawyer  Lfumber  Co, 
V.  Busaell,  84  Hun,  114,  31  N.  Y.  Supp.  1107. 

The  objection  that  a  complaint  does  not  allege  that  the  plaintiff  corporation 
has  a  license  to  do  insurance  business  in  the  state,  as  required  by  Minn. 
Gen.  Stat.  1894,  §  3331,  cannot  be  taken  by  demurrer  in  an  action  where 
the  question  is  involved  collaterally.  Fidelity  d  C.  Co.  v.  Eickhoff^  63 
Minn.  170,  30  L.  R.  A.  586,  65  N.  W.  351. 

A  complaint  by  a  foreign  corporation  is  not  demurrable  for  failure  to  al- 
lege affirmatively  a  compliance  with  Okla.  Laws  1890,  chap.  18,  art.  20, 
requiring  such  corporations  to  file  with  the  secretary  of  the  territory  a 
duly  authenticated  copy  of  tlieir  charter  and  appoint  an  agent.  Keokuk 
Falls  Improv.  Co.  v.  Kingsland  de  D.  Mfg.  Co.  5  Okla.  32,  47  Pac.  484. 

A  complaint  in  an  action  by  a  foreign  corporation  need  not  affirmatively 
aver  compliance  with  the  provisions  of  S.  D.  Laws  1895,  chap.  47,  pre- 
scribing the  conditions  upon  which  a  foreign  corporation  may  maintain 
an  action  within  the  state,  but  the  objection  must  be  taken  by  answer, 
unless  the  failure  to  comply  with  the  statute  appears  on  the  face  of  the 
complaint.  Acme  Mercantile  Agency  v.  Rochford,  10  S.  D.  203,  72  N. 
W.  466. 

A  complaint  alleging  that  plaintiffs  are  foreign  corporations  doing  business 
within  the  state,  but  not  alleging  that  the  contract  sued  on  was  entered 
into  within  the  state,  need  not  aver  that  plaintiffs  have  complied  with 
the  statutory  provisions  entitling  them  to  do  business  in  the  state,  a  vio- 
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lation  thereof  by  them  being  matter  of  defense.     8t.  Louis,  A.  d  T.  R. 
Co.  V.  lire  Asso.  of  Fhiladclphia,  55  Ark.  1G3,  18  S.  \V.  43. 

Contra:  A  foreign  corporation  must  affirmatively  show  compliance  with 
tlie  conditions  on  which  alone  it  is  authorized  to  do  bu;iiuess  in  ihe 
state,  in  a  bill  Hied  by  it,  in  order  to  obtain  any  relief.  Cumherknd 
Land  Co.  v.  Canter  Lumber  Co.  (Teun.  Ch.  App.)  35  S.  W.  886. 

A  petition  in  an  action  by  a  foreign  corporation  doing  business  within  the 
state  must  allege  that  it  has  the  permit  to  do  business  required  by  Ter 
Acts  1889,  p.  88,  as  a  prerequisite  to  the  right  to  sue.  Huffman  ?.  West- 
ern Uortg.  d  Invest.  Co.  13  Tex.  Cir.  App.  169,  36  S.  W.  306. 

But  such  averment  is  not  necessary  where  it  does  not  appear  that  the  plain- 
tiff belongs  to  any  one  of  tlie  classes  of  corporations  named  in  the  stat- 
ute.    Allen  V.  Tyson-Jones  Buggy  Co,  (Tex.  Civ.  App.)  40  S.  W.  740. 

202.  Mode  of  act. 

In  alleging  a  corporate  act  it  is  not  necessary  to  state  tlie  mode  in 
which  it  was  done, — as  by  deed/  or  by  a  particular  vote.* 

*  Chitty,  PI.  16th  Am.  ed.  244. 

*  Over  V.  Grccnficldy  107  Ind.  231,  5  X.  E.  872  (resolution  requiring  m  and 

nav  vote). 
See  also  §  161,  supra, 

203.  Subscriptions. 

f  A  complaint  in  an  action  for  die  recovery  of  the  unpaid  balance 
upon  a  subscription  to  the  capital  stock  of  a  corporation  need  not  iil- 
lege  tliat  all  of  the  stock  has  been  subscribed,  where  it  avers  tliat  ihe 
corporation  is,  and  during  all  the  time  mentioned  has  been,  a  duly  or 
ganized  and  existing  corporation.' 

The  readiness  and  willingness  to  deliver  stock  certificates  must  be 
alleged  in  the  complaint  in  an  action  for  the  whole  amount  subscribeil 
for,  or  for  the  final  insfaliaent  thereof.^ 

It  is  not  necessarv  to  allcijre  tlie  issue  and  tender  of  a  certificate  of 
stock  in  an  action  for  an  unpaid  stock  subscription,  unless  it  is  ex- 
pressly stipulated  in  the  contract  that  tlie  stock  is  to  be  paid  for  upon 
issuance  of  the  certificate  therefor.^ 

An  averment  that  the  defendant  waived  the  nonpa\TneTit  of  tlie 
entire  stock  is  good  as  against  a  general  demurrer,  since  it  is  an  are^ 
mcnt  of  an  ultimate  fact.^ 

A  com])laint  by  a  receiver  of  a  corporation  to  recover  from  stock- 
holders unpaid  subscri])Tions  to  its  cai)ital  stock  is  fatally  defective 
where  it  does  not  allege  that  defendant  had  notice  of  the  call  requir* 
iijg  stockholders  to  pay  for  their  stock,  made  by  the  court  which  ap* 
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pointed  the  recoiver,  or  that  demand  was  made  upon  him  for  paj'ment 
of  his  subscription  in  accordance  with  tJie  court's  order.^ 

An  over-issue  of  stock  as  an  aggregate  of  stock  in  the  plaintifY  and 
anotlier  company  sots  up  no  defense  in  an  action  upon  a  note  giv^^n  for 
the  amount  of  a  subscription  to  the  plaintiff's  capital  ?t'^ck.  wliero 
there  is  no  allegation  that  the  over-issue  applies  to  plaintiir's  stock 
separately.® 

Nor  do  allegations  that  tlie  corporation  is  a  foreign  one,  and  is  at- 
tempting to  transact  business  without  filing  the  statement  re'|uired 
by  law,  state  a  defense  to  an  action  by  tlie  corporation  for  the  enforce- 
ment of  payment  of  subscriptions  to  the  stock.'' 

*  McKay  v.  Elicood,  12  Wash.  579,  41  Pac.  919. 

The  petition  in  a  suit  on  a  note  given  in  fulfilment  of  a  sub«;cription  to 
stock  of  a  corporation  need  not  allege  that  the  full  amount  of  the  stock 
has  been  subscribed.     Ellis  v.  White  (Tex.  Civ.  App.)  31  S.  \V.  1071. 

But  in  an  action  by  an  existing  corporation  on  a  8ub.«*cription  to  stock,  aa 
averment  of  the  subscription  to  the  plaintiff  is  not  defective  for  failuia 
to  aver  that  the  plaintiff  is  a  corporation  and  the  one  to  which  the  sub- 
scription was  made,  or  to  allege  facts  to  show  a  legal  organization. 
Shick  v.  Citizens'  Enterprise  Co.  15  Ind.  App.  329,  44  N.  E.  48. 

And  an  allegation  that  the  amount  of  stock  required  was  never  subscribed 
by  solvent  persona  in  good  faith  is  not  sufficient  as  a  defense  to  a  com- 
plaint alleging  that  it  was  subscribed,  but  Is  a  mere  conclusion,  where 
defendant  does  not  allege  that  a  single  subscription  was  made  by  an  in- 
solvent person  or  by  one  who  did  not  subscribe  in  good  faith.     Ibid. 

An  allegation  in  a  petition  that  the  entire  amount  of  capital  stock  required 
by  the  articles  of  association  of  a  corporation  was  subscribed  is  a  suffi- 
cient averment  that  the  entire  capital  stock  has  been  sub.scribed,  at 
least  in  the  absence  of  objection  to  its  sufficiency.  York  Park  Bldg. 
As80.  V.  Barnes,  39  Neb.  834,  58  N.  W.  440. 

*The  defect  in  not  stating  a  readiness  and  willingness  to  deliver  stock  cer- 
tificates is  not  cured  by  the  fiict  that  the  complaint  sets  forth  a  com- 
plete cause  of  action  as  to  each  instalment,  separate  action  upon  each 
instalment  not  being  allowable  after  the  last  cjvll  is  made.  Walter  A. 
Wood  Harvester  Co.  v.  JeffersoTij  57  Minn.  456,  59  N.  W.  532. 

*Marson  v.  Deithcr,  49  Minn.  423,  52  N.  W.  38. 

*  Macfarland  v.  West  !Side  Improv.  Asso.  5C  Neb.  277,  76  N.  VV.  584. 

*Elderkin  v.  Peterson,  8  Wash.  674,  30  Pac.  1089. 

But  a  complaint  by  a  roceivei*  of  a  corporation  to  recover  from  stockholders 
unpaid  subscriptions  to  the  capital  stock  need  not  allege  that  notice  was 
given  defendant  of  the  application  for  the  appointment  of  a  receiver,  or 
of  the  petition  upon  which  it  was  adjudged  that  he  should  collect  the 
xinpaid  subscriptions  from  stockholders,  as  they  cannot,  in  such  action, 
question  the  couj-t*s  authority  to  appoint  the  receiver,  or  its  judgment 
declaring  the  necessity  of  a  call.     Ihid. 
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And  a  complaint  by  a  receiver  of  an  insolvent  company  to  recover  unpaid 
stock  subscriptions  is  not  vulnerable  to  the  objection  that  it  fails  to 
allege  that  the  part  of  the  unpaid  subscription  necessary  to  pa?  the  in- 
debtedness of  the  company  has  been  judicially  ascertained,  or  that  the 
appellant  demanded  payment  before  bringing  the  action,  where  it  alleges 
th:xt  it  will  require  the  entire  amount  of  the  unpaid  subscriptions  to  pjy 
debts,  and  that  defendant  refuses  to  pay  the  claim  sued  on.  Worth  v. 
Wharton,  122  N.  C.  37G,  29  S.  E.  370. 

*  Russell  V.  Alabama  Midland  R.  Co.  94  Ga.  510,  20  S.  E.  350. 

*  Sigua  Iron  Co,  v.  Vand^rvort,  1C4  Pa.  572,  30  Atl.  491. 

204.  Failure  to  file  report, — director's  liability. 

A  complaint  based  upon  a  statute  making  the  trustees  of  a  corpo- 
ration liable  for  its  debts  unless  they  annually  file  a  specified  report 
in  the  office  of  the  clerk  of  the  county  where  such  business  is  carried 
on  is  defective  where  it  fails  to  state  such  county,  or  that  the  corpo- 
ration was  engaged  in  any  business  in  any  county  in  the  state.* 

A  complaint  in  an  action  against  the  directors  of  a  corporation  to 
enforce  the  statutory  liability  imposed  upon  them  by  the  Xew  Yort 
stock  corporation  law,  for  failure  to  file  annual  reports,  must  allege, 
either  directly  or  by  facts  from  which  it  may  be  fairly  inferred,  that 
the  corporation  was  a  stock  corporation  other  Uian  a  moneyed  or  a 
railroad  corporation.^ 

*  Wcthcy  V.  Kemper,  17  Mont.  491,  43  Pac.  716. 

A  complaint  in  an  aetion  to  enforce  the  individual  liability  of  directors,  nn- 
der  a  statute  making  them  liable  for  the  corporate  debts  unless  there  i"* 
filed  annually  in  the  "county  where  the  business  is  carried  on/'  a  sUte- 
ment  of  the  capital  stock,  etc.,  must  aver  the  county  in  which  the  cor- 
poration does  business.  Fairbanks,  A/,  d  Co.  t.  Alacleod,  8  Colo.  App- 
190,  45  Pac.  282. 

A  complaint  in  an  action  against  the  directors  of  a  stock  corporation  re 
quired  by  statute  to  annually  make  a  report  during  the  month  of  Janu- 
ary, or,  if  doing  business  without  the  United  States,  before  the  first  of 
May,  and  directing  that  if  the  report  is  not  made  and  filed  the  direct- 
ors shall  be  liable  for  all  the  debts  of  the  corporation,  does  not  state 
facts  sufficient  to  constitute  a  cause  of  action  where  it  merely  alleges 
that  the  corporation  did  not  make  and  file  its  report  during  the  month 
of  January,  without  stating  whether  the  report  was  filed  before  Mav 
first,  and  whether  the  company  was  or  was  not  doing  business  without 
the  United  States.  Wilson  Mfg.  Co.  v.  Schwind,  5  Misc.  205,  25  X.  Y. 
Supp.  808. 

■  For  this  purpose  an  allegation  that  the  corporation  is  a  domestic  corpora- 
tion is  insufficient.  Church  v.  Butterfield,  19  Misc.  265,  44  N.  Y.  Supp. 
381. 
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Alcrahall  v.  Barr,  27  App.  Div.  97,  50  N.  Y.  Supp.  116  (action  to  recover 
penalty  against  directors  for  failure  to  file  annual  report). 

But  it  is  unnecessary  to  allege  that  the  directors  were  stockholders  during 
their  term  of  office,  or  any  facts  showing  their  eligibility.  Stoancoat 
V.  Remsen,  26  N.  Y.  Civ.  Proc.  94,  78  Fed.  592. 

Op  to  allege  that  a  judgment  has  been  recovered  and  execution  returned  un- 
satisfied against  the  corporation  in  favor  of  the  plaintiff.  Suancoat  v. 
Remsen,  26  N.  Y.  Civ.  Proc.  94,  78  Fed.  592  (Citing  Miller  v.  White,  50 
N.  Y.  137;  Jones  v.  Barlow,  C2  N.  Y.  202;  Trinity  Church  v.  Vanderhilt, 
98  N.  Y.  170;  Rose  v.  Chadicick,  9  App.  Div.  311,  41  N.  Y.  Supp.  190. 
Distinguishing  National  Bank  v.  Dillingham,  147  N.  Y.  603,  42  N.  £. 
338). 

206.  Stockholder's  action. 

A  bill  by  a  stocldiolder  to  enforce  rights  of  a  corporation  must 
show  effort  to  secure  redress  through  it,  either  by  application  to  the 
managing  body,  to  the  stockholders  as  a  body,  or  through  the  receiver 
of  the  corporation,^  or  facts  showing  that  such  a  demand  would  be 
futile.2 

» Bolton  V.  Wallace,  66  Fed.  409. 

A  complaint  in  an  action  by  a  nonassenting  stockholder  in  behalf  of  him- 
self and  all  other  stockholders  similarly  situated,  to  set  aside  a  fraudu- 
lent transaction  consummated  by  the  directors  and  other  stockholders, 
must  allege  a  demand  upon  the  corporation  to  bring  the  action,  and  its 
refusal  or  neglect  to  do  so;  and  a  mere  averment  that  the  plaintiff  has 
demanded  from  the  corporation  that  it  make  certain  payments  to  him 
which  could  not  be  made  unless  the  transaction  was  set  aside  is  not  suf- 
ficient. Flynn  v.  Brooklyn  City  R,  Co.  158  N.  Y.  493,  53  N.  E.  520,  Af- 
firming 9  App.  Div.  209,  41  N.  Y.  Supp.  566. 

A  complaint  in  an  action  by  a  stockholder  to  set  aside  a  lease  executed  by 
the  corporation  must  allege  that  the  corporation,  on  being  applied  to, 
refused  to  prosecute  an  action  for  such  relief.  Flyrvn  v.  Brooklyn  City 
R,  Co.  9  App.  Div.  269,  41  N.  Y.  Supp.  506. 

A  stockholder  who,  in  a  suit  for  an  accounting  by  the  corporation  of  moneys 
alleged  to  have  been  illegally  voted  by  the  directors  in  payment  of  back 
salary  to  the  president,  charges  that  such  officer  has  refused  to  return 
the  money  on  demand,  that  he  has  a  controlling  interest  in  the  corpo- 
ration, and  that  another  officer  has  refused  to  take  action, — thereby 
shows  that  he  has  taken  all  practicable  steps  to  induce  the  corporation 
to  bring  a  suit.  Blair  v.  Telegram  Newspaper  Co,  172  Mass.  201,  61 
N.  E.  1080. 

See  also  cases  in  chapter  vi.  ante,  under  §  11. 

■Perry  County  v.  Stehhins,  66  111.  App.  427. 

An  allegation  that  the  directors,  or  a  majority  of  them,  are  acting  in  the 
interest  or  under  the  control  of  others  who  are  charged  with  the  fraud, 
la  insuificient  in  a  suit  by  a  stockholder  for  a  wrong  to  the  corporation. 
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^Vatson  V.  Vnitcd  States  Sugar  Rcf.  Co.  15  C.  C.  A.  CC2,  34  U.  S.  App. 
81,  68  Fed.  709. 

A  failure  to  seek  action  on  the  part  of  a  corpcration  cannot  be  excused  in 
a  bill  by  a  dtoc!;hohler  to  enjoin  a  corporate  wrong,  bj  %*ague  and  cen 
eral  avennrnta  of  coniplioity  on  the  part  of  directors  in  the  wror.i: 
against  which  relief  is  sougiit.     Zicglcr  v.  Lake  Street  Elev,  R.  Co.  2_* 
C.  C.  A.  465,  40  U.  S.  App.  242,  76  Fed.  6C2. 

Allegations  in  a  bill  by  minority  stockholders  to  hold  certain  directors  anl 
other  pei-sona  dealing  with  them  liable  for  misappropriation  of  the  coi- 
pornte  funds,  that  the  coniinunication  addressed  to  the  board  of  direc:- 
ors,  calling  their  attention  to  the  wrongs  complained  of  and  asking  Ijat 
proceedings  be  taken  to  right  them,  was  without  result,  and  that  one  of 
the  wrongdoers  at  one  time  owned  and  controlled  a  majority  of  the 
stock,  eitlier  at  the  time  of  the  demand  or  the  filing  of  the  bill, — are  f^' 
vague  and  indefinite  to  confer  upon  the  individual  stockholders  the  ri;:lit 
to  bring  the  suit  in  their  own  names.  Mont  (/ornery  Lijht  Co.  v.  Lahci: 
121  Ala.  131,  25  So.  1000. 

A  bill  by  a  stockholder  to  enforce  a  cause  of  action  in  favor  of  the  corpo- 
ration, alleging  merely  that  plaintiff  has  requested  the  directors  to  Mie. 
and  that  they  have  neglected  and  refused  to  do  so;  with  the  alle^tion 
of  the  conclusion  that  it  was  impossible  for  complainant  to  obtain  an 
action  by  the  Board  of  directors  hostile  to  the  personal  interests  of  the 
defendants;  ^^ithout  any  allegation  as  to  when  or  how  the  request  to  sue 
was  made  or  upon  what  showing  of  facts,  or  as  to  whether  the  person' 
then  composing  the  board  of  directors  continue  in  oflice,  or  any  eiFort  t'» 
bring  about  action  of  the  stockholders,  although  ample  time  has  elapse.:, 
"-is  insuMcient  to  show  that  the  complainant  has  exhausted  all  tje 
means  within  his  reach  to  obtain  in  tlie  eorponition  itself  the  redre?<s  of 
his  grievances,  or  action  in  accordance  with  his  wishes,  so  as  to  give  hiu 
a  right  to  sue.     Sicope  v.  Villard,  61  Fed.  417. 

But  a  complaint  in  an  action  by  a  stockliolder  against  the  corporation  anl 
its  ollicers,  seeking  redress  for  alleged  mismanagement  and  misappropri- 
ation of  the  corporate  property,  need  not  state  that  its  officers  have  b«n 
requested,  and  have  neglected  or  refused,  to  institute  the  action,  where 
it  alleges  that  such  oflicers,  who  control  a  majority  of  tlie  stock,  have 
given  unwarranted  and  fraudulent  extensions  of  credit  to  an  insolvent 
corporation  in  which  they  are  largely  interested,  by  reason  of  which  the 
forn^er  corporation  has  paid  no  dividends,  and  its  stock  has  largely  de- 
preciated in  value,  and  that  the  stockholders  are  powerless  to  obtain  n> 
dress  so  long  as  the  oflicers  own  or  control  by  proxy  the  majority  of  the 
stock.     Stahn  v.  Catawba  Mills,  53  S.  C.  619,  31  S.  E.  498. 

And  a  petition  by  stockholders  of  a  corporation  to  compel  a  former  tre::v 
urer  and  manager  to  account  for  money  of  the  corporation  alleged  to  hi 
in  his  hands  is  not  insufUcient  because  it  fails  to  allege  that  an  applies 
tion  to  the  directors  to  bring  the  action  would  have  been  refused,  where 
it  alleges  that  such  former  treasurer  and  directors  under  his  domination 
and  control  constitute  a  majority  of  the  directors.  Coidcs  v.  0/<w* 
(Tex.  Civ.  App.)  30  S.  W.  293. 
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A  eom plaint  setting  forth  a  purely  personal  cause  of  action  in  equity 
against  specified  persons  as  promoters  of  a  corporation  and  the  corpora- 
tion itself,  as  parties  jointly  liable  for  fraudulent  representations  and 
conduct  by  which  plaintiff  was  induced  to  subscribe  for  the  corporate 
stock,  and  seeking  a  rescission  of  the  contract  of  subscription  and  a  re- 
turn of  the  money  paid  thereon,  is  not  insuflicient  because  of  the  failure 
to  allege  that  the  corporation  or  its  officers  were  requested  to  prosecute 
for  the  wrong  done  by  such  promoters,  and  that  they  refused  to  comply 
therewith,  or  that  such  a  request  would  have  been  useless.  Franey  v. 
Warner,  96  Wis.  222,  71  N.  \V.  81. 

A  bill  by  a  minority  stockholder  for  relief  from  improper  conduct  of  a  ma- 
jority stockholder  by  which  the  corporation  has  been  stripped  of  its 
property  is  not  defective  in  failing  to  set  forth  the  efforts  of  plaintiff  to 
secure  action  bv  the  directors  or  stockholders,  where  it  ai'ers  that  de- 
lendant  obtained  control  of  a  majority  of  the  stock  and  bonds  on  pur- 
pose to  wreck  the  corporation,  procured  a  board  of  directors  in  harmony 
with  that  purpose,  and  that  such  board  did  in  fact,  by  refusing  profit- 
able business  and  diverting  traffic,  accomplish  such  purpose.  De  yeuf- 
ville  v.  New  York  d  N.  22.  Co,  26  C.  C.  A.  306,  51  U.  S.  App.  374,  81 
Fed.  10. 

206.  Stockholder's  liability. 

In  an  action  to  enforce  a  stockholder's  liability  for  debts  of  the 
corporation,  it  must  be  alleged  that  the  defendant  is  a  stockholder 
tboroin  *  or  was  at  the  time  the  debt  was  incurred  ^  or  within  the 
jjtatntory  period  before  the  conimoncement  of  the  action.* 

Btit  a  complaint  bv  a  creditor  of  a  corporation  against  a  stock- 
holder on  the  fi^ound  that  no  certificate  had  been  filed  tliat  the  capital 
^tock  had  been  paid  in.  and  which  allejres  that  defendant  is  a  stock- 
holder, is  not  demurrable  for  failure  to  aver  the  amount  of  stock  hold 
In  him.'* 

The  insolvency  of  the  corporatinn  must  be  shown  where  the  stock 
holder's  liability  depends  upon  that  fact.* 

*  Wheeler  v.  Thayer,  121  Ind.  64,  22  N.  E.  972. 

A  declaration  in  a  suit  to  enforce  a  stockli older 's  liability  does  not  suffi- 
ciently allege  that  defendant  is  or  was  a  stockholder  by  averring  that 
the  stock  was  duly  issued  and  a  certificate  duly  executed,  and  that  the 
stock  so  issued  stands  upon  the  books  in  the  name  of  the  defendant. 
McVickar  v.  Jones,  70  Fed.  754. 

An  averment  that  the  corporation  executed  a  note  while  the  defendant  was 
a  stockholder  does  not  sufficiently  show  that  the  indebtedness  was  in- 
curred while  the  defendant  was  a  stockliolder.  in  the  absence  of  further 
allegations  on  the  subject.  J.  J.  Case  Plow  Works  v.  Montgomery^  115 
Oal.  380,  47  Pac.  108. 

But  a  complaint  against  a  former  stockholder  of  an  insolvent  corporntion. 
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who  had  transferred  his  stock  before  the  time  at  which  it  appears  that 
any  indebtedness  had  been  incurred  by  it  or  it  had  become  insolvent, 
which  alleges  that  such  transfer  was  made  for  the  purpose  of  avoiding 
the  stockholder's  liability,  and  was  not  bona  fide,  and  that  no  considera- 
tion was  paid  therefor,  and  that  he  is  still  the  beneficial  owner  and 
holder  of  the  stock, — states  a  cause  of  action  against  such  stockholder. 
Pioneer  Fuel  Co.  v.  St,  Peter  Street  Improv,  Co,  64  Minn.  380,  67  N.  W. 
217. 

And  a  petition  by  creditors  of  an  insolvent  corporation  to  enforce  its  stock- 
holders' statutory  liability,  averring  that  each  stockholder  is  the  holder 
of  a  specified  number  of  shares,  sufficiently  alleges  that  they  are  stock- 
holders, without  an  express  averment  that  they  own  the  stock  held  bv 
them.     Railroad  Co,  v.  Smith,  48  Ohio  St.  219,  31  N.  E.  743. 

An  answer  by  a  stockholder  sued  for  the  debts  of  the  corporation,  that  he 
disposed  of  his  stock  before  the  return  of  the  execution  nulla  bona 
against  the  coqioration,  need  not  show  how  or  to  whom  the  disposition 
was  made.     Dexter  v.  Edmand^,  89  Fed.  467. 

•  Wcher  v.  Fickey,  47  Md.  196. 

A  complaint  in  an  action  to  enforce  the  individual  liability  of  a  stockholder 
of  a  corporation  upon  a  note  of  the  corporation  must  allege  when  the 
original  debt  or  liability  wslb  incurred ;  and  it  is  not  sufficient  to  allege 
the  date  of  the  execution  of  the  note  and  the  number  of  shares  of  stock 
owned  at  that  time,  as,  under  Cal.  Civil  Code,  §  322,  the  stockholder's 
liability  is  limited  by  the  number  of  shares  of  stock  owned  at  the  time 
the  original  debt  was  incurred.  Winona  Waggon  Co,  v.  Bull,  108  Cal.  1, 
40  Pac.  1077. 

And  an  allegation  that  "defendants  now  are  or  heretofore  have  been  owners 
or  holders  of  the  shares  of  the  stock  of  said  company,  and  constitute 
and  comprise  all  the  stockholders  of  said  company,"  is  bad  on  demurrer, 
where  it  does  not  appear  therefrom  that  any  particular  stockholder  was 
such  at  the  time  the  indebtedness  was  incurred,  or  at  any  subsequent 
time.  International  Trttat  Co.  v.  American  Loan  d  T.  Co,  62  Minn.  501, 
65  N.  W.  78,  032. 

But  a  complaint  in  an  action  to  enforce  the  statutory  liability  of  a  stock- 
holder of  a  stock  corporation,  which  alleges  that  at  the  time  the  debt 
was  created  the  defendant  was  a  stockholder,  need  not  allege  that  he 
ceased  to  be  a  stockholder  and  that  the  action  was  brought  within  two 
years  thereafter,  since  this  is  a  matter  to  be  pleaded  in  defense.  Citi- 
zens' Bank  v.  Weinberg,  26  Misc.  518,  57  N.  Y.  Supp.  495. 

'  An  allegation  of  a  complaint  by  a  permanent  receiver  of  a  domestic  bank- 
ing corporation  in  a  suit  to  enforce  the  statutory  liability  of  its  stock 
holders,  that  the  defendants  were  stockholders  within  two  years  before 
the  conunen cement  of  the  action,  is  sufficient  as  against  a  demurrer  for 
failure  to  state  facts  sufficient  to  constitute  a  cause  of  action.  PenoM 
V.  Gardiner,  26  Misc.  663,  66  N.  Y.  Supp.  822. 

But  the  complaint  in  an  action  to  charge  defendant,  as  stockholder  in  «  our 
poration,  with  a  statutory  liability  for  a  debt  of  the  corporation,  need 
not  allege  that  defendant  was  a  stockholder  within  two  years  beiore  tin 
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oommencement  of  the  suit,  as  required  by  N.  Y.  Laws  1848,  chap.  40,  S 
24,  as  the  failure  to  commenoe  suit  within  two  years  is  a  matter  of  de- 
fense.    Castner  v.  Duryea,  16  App.  Div.  249,  44  N.  Y.  Supp.  708. 

*RaKell  V.  Janvrin,  151  N.  Y.  60,  45  N.  £.  398  (but  the  complaint  would  be 
subject  to  a  motion  to  make  more  definite  and  certain ) . 

Nor  need  it  allege  that  the  stock  was  not  issued  for  property  purchased  by 
the  corporation,  in  which  case,  by  statute,  no  certificate  need  be  filed, 
as  such  matter  is  available  as  a  defense  and  must  be  set  up  in  the  an- 
swer.    Ibid. 

Nor  need  the  complaint  show  how  nmny  directors  were  in  the  company, 
where  the  statute  provides  that  the  directors  ordering  or  assenting  to 
such  violation  shall  jointly  and  severally  be  liable.  Clow  v.  Brovm, 
134  Ind.  287,  33  N.  E.  1126. 

A  complaint  in  an  action  by  a  judgment  creditor  to  obtain  payment  of  its 
debt  from  certain  of  the  stockholders  on  the  ground  that  the  stock  sub- 
scribed by  them  had  not  been  fully  paid  need  not  aver  that  all  of  the 
shares  into  which  the  stock  was  divided  have  been  subscribed  for.  Ada- 
mant Mfg.  Co.  V.  Wallace,  16  Wash.  614,  48  Pac.  415. 

*  Perkins  v.  Church,  31  Barb.  84. 

A  complaint  in  an  action  to  enforce  the  liability  of  stockholders  of  a  bank- 
•  ing  corporation  under  N.  Y.  Laws  1892,  chap.  689,  for  the  debts  of  the 
corporation  to  the  amount  of  their  stock  in  addition  to  the  amount  in- 
vested in  their  shares,  sufliciently  avers  the  insufliciency  of  its  assets  to 
pay  its  debts,  where  it  alleges  that,  after  the  application  of  the  net  pro- 
ceeds of  all  of  such  assets  toward  the  payment  of  the  indebtedness,  there 
will  remain  a  deficiency  upon  the  aggregate  claims  of  the  creditors  of 
the  corporation  exceeding  the  total  amount  of  the  capital  stock  of  the 
bank.     Hagmayer  v.  Farley,  23  App.  Div.  426,  48  X.  Y.  Supp.  336. 

A  petition  against  the  stockholders  of  a  corporation,  alleging  that  at  the 
commencement  of  the  action  the  corporation  was  insolvent  and  had  no 
property  of  any  kfnd  or  character,  sufficiently  shows  the  liability  of  the 
stockholders,  notwithstanding  a  further  allegation  that  certain  securi- 
ties for  the  debt  in  suit  were  placed  by  the  corporation  in  the  hand;^ 
of  trustees.     Dawson  v.  Sholleyy  4  Kan.  App.  367,  45  Pac.  949. 

But  a  petition  against  a  stockholder  of  a  dissolved  corporation  need  not,  in 
Kansas,  allege  the  recovery  of  judgment  against  the  corporation,  or  the 
return  of  execution  thereon  that  the  corporation  has  no  property. 
Kridcr  v.  CoUy,  7  Kan.  App.  349,  51  Pac.  919. 

Nor  need  a  complaint  in  an  action  by  creditors  of  an  insolvent  corporation, 
suing  on  behalf  of  themselves  and  all  other  creditors,  against  its  as- 
signee and  its  stockholders  for  an  accounting  of  its  assets,  and  to  en- 
force the  statutory  liability  of  tlie  stockholders  for  the  corporate  debts, 
show  a  return  of  nulla  bona  against  the  corporation.  Parker  v.  Caro- 
lina Sav.  Bank,  53  S.  C.  583,  31  S.  E.  G73. 

And  a  complaint  in  an  action  under  the  New  York  banking  law  of  1892  to 
enforce  the  liability  of  stockholders  of  a  bank  aft«r  its  dissolution  is 
demurrable  where  it  does  not  show  that  judgment  has  been  recovered 
against  the  corporation  and  an  execution  tiiereon  returned  unsatisfied, 
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as  required  by  the  stock  corporation  law  of  1892,  |  55,  or  show  that  the 
requirements  of  the  statute  are  impossible  of  ]ierformanoe.  Bkthfeld  v. 
Kurgh€€dt,  81  Hun,  555,  30  N.  Y.  Supp.  1023. 

Cotenancy. 

207.  Sufficiency  of  averments. 

A  complaint  in  an  action  by  one  tenant  in  common  against  another 
to  recover  for  use  and  occupation,  which  does  not  show  that  the  de 
fendant  received  rents  and  profits  from  a  third  person,  or  kept  the 
complainant  out  of  possession,  is  demurrable.* 

One  tenant  in  common  will  not  be  enjoined  at  the  suit  of  the  other 
from  cutting  wood  and  timber,  where  nothing  is  stated  in  the  com- 
plaint for  which  the  plaintiff  has  not  a  plain,  adequate,  and  complete 
remedy  at  law;  and  a  prayer  that  the  defendant  may  be  restraine<l 
from  committing  waste  is  not  sufficient  to  give  the  court  equitable  ju- 
risdiction of  the  case.* 

» Angela  v.  Angela,  146  HI.  629,  35  N.  E.  229. 

In  an  action  of  account  between  tenants  in  common,  allegatioiia  that 
defendants  have  taken,  as  bailiflfs  of  the  plaintiffs,  a  certain  quantity 
of  ore,  are  sufficient  after  verdict.  In  such  case  it  is  not  necessarv 
that  the  declaration  state  that  the  defendants  have  taken,  as  tenants 
in  common,  more  than  the  amount  of  their  interest.  Bamum  v.  ban- 
doHy  25  Conn.  137. 

One  teuiint  in  common  cannot  maintain  an  action  of  account  against  his 
cotenant,  who  is  alleged  to  have  received  more  than  hia  share  of  the 
profits,  where  it  is  not  charged  that  the  defendant  received  rents  and 
profits  otherwise  than  by  his  occupancy.  Sargent  v.  Potmik,  12 
Mass.  149. 

A  complaint  in  an  action  for  the  possession  of  land  by  one  cotenant 
against  the  others,  alleging  that  the  defendants  in  possession  refused 
to  allow  plaintiff  to  take  po<«session,  and  have  unlawfully  kept  plain- 
tiff out  of  possession,  sufficiently  avers  a  denial  of  plaintiff's  right  by 
the  other  cotenants.     Myers  v.  Jackson,  135  Ind.  130,  34  N.  E.  810. 

*  Adams  v.  Palmer,  6  Gray,  330. 

An  injunction  will  not  be  granted  where  insolvency  is  not  averred,  nor 
that  the  defendants  had  cut  timber  to  an  amount  in  excess  of  their 
share  in  the  estate,  nor  any  other  facts  which  entitle  plaintiffs  to  an 
injunction.     Eihn  v.  Peck,  18  Cal.  641. 
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Creditors^  Bill. 

208.  Exhaustion  of  legal  remedy.  209.  Sulficiency  of  averments. 

208.  Exhaustion  of  legal  remedy. 

A  creditors'  bill  is  insufficient  which  does  not  aver  that  the  legal 
i-eraedy  for  enforcing  the  judgment  has  been  exhausted.^ 

But  a  bill  by  a  judgment  creditor  to  remove  out  of  the  way  of  his 
execution  a  fraudulent  conveyance  by  the  debtor  is  not  strictly  a 
eix^ditors'  bill,  and  does  not  require  an  averment  that  the  remedy  at 
law  is  exhausted.^ 

A  creditors'  bill  is  insufficient  vrhere  it  fails  to  show  the  return  of 
an  unsatisfied  execution,^  or  to  allege  the  insolvency  of  the  dcfend- 
r.ni,*  or  that  at  the  date  of  the  suit  or  execution  he  had  no  property, 


« V  that  the  land  conveyed  was  all  the  land  owned  by  the  debtor.* 

'  United  States  v.  Eisenleis,  88  Fed.  4. 

*Quinn  v.  People,  45  lU.  App.  547. 

An  allegation  that  tlie  creditors  are  remediless  because  the  debtors  have 
disposed  of  all  their  property  is  not  essential  to  a  complaint  in  an 
action  by  the  creditors  to  set  aside  fraudulent  transfers  by  the  debtors. 
Citizens*  A'af.  Bank  v.  Hodges,  80  Hun,  471,  30  N^,  Y.  Supp.  445. 

*  United  States  v.  Eiscn})eis,  88  Fed.  4;  Kittel  v.  Augusta,  T,  d  G.  R.  Co, 
65  Fed.  859. 

A  bill  to  subject  the  equitable  interest  of  defendant  in  a  designated  fund 
to  the  payment  of  his  judgment  debt  is  demurrable,  where  it  does  not 
allege  that  execution  on  the  judgment  has  been  issued  and  returned 
unsatisfied,  notwithstanding  an  allegation  that  defendant  has  no  prop- 
erty or  estate  upon  which  the  execution  can  be  levied.  Stone  v.  West- 
cott,  18  R.  I.  517,  28  Atl.  C62. 

But  it  is  not  a  necessary  averment  in  a  bill  to  remove  fraudulent  convey- 
ances out  of  the  way  of  an  execution,  that  an  execution  has  been  re- 
turned unsatisfied,  it  is  sutlicient  to  allege  the  recovery  of  judg- 
ment and  that  the  conveyances  were  fraudulent.  Fimt  A'o*.  Dank  v. 
Chapman,  77  111.  App.  105. 

Kor  need  such  allegation  be  made  wliere  it  is  sliown  that  the  debtor  is 
insolvent  and  that  the  issuance  of  an  execution  would  be  absolutely 
useless.     Ryan  v.  Spieth,  18  Mont.  45,  44  Pac.  403. 

A  bill  which  alleges  the  making  of  a  levy  upon  the  property  of  the  defend- 
ant corporation  so  far  as  the  situation  of  the  plant  permitted,  and 
seeks  a  determination  as  to  the  interest  of  such  corporation  therein, 
and  the  sale  of  such  interest  to  satisfy  the  execution,  sufficiently 
alleges  a  return  of  the  execution  unsatisfied  because  of  insuflicieDt 
property  on  which  to  levy.  Campbell  v.  Western  Electric  Co,  113 
Mich.  333,  71  N.  VV.  644. 
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An  allegation  in  a  complaint  in  an  action  to  set  aside  certain  conveyances 
as  fraudulent,  that  "an  execution  was  in  due  form  of  law  issued 
against  the  defendant  upon  said  judgment,  to  the  sheriff,  and  that  said 
execution  was  duly  returned  by  the  sheriff  wholly  unsatisfied,"— silTj 
ciently  shows  that  a  legal  execution  has  been  issued  and  returDeii 
unsatisfied.    Pieratoff  v.  Jorges,  86  Wis.  128,  50  N.  W.  735. 

*Kittel  V.  Augusta,  T.  d  G.  R,  Co.  65  Fed.  859;  Line  v.  State  ex  rel 
Louder,  131  Ind.  408,  30  N.  E.  703;  York  v.  Rockuood,  132  Ind.  35S, 
31  N.  E.  1110;  Pierce  v.  Bower,  142  Ind.  626,  42  N.  E.  223;  DunabacL 
V.  Collar,  95  Mich.  611,  55  N.  W.  435;  Giblons  v.  Pemherion,  101 
Mich.  397,  59  N.  W.  663. 

A  bill  by  a  judgment  creditor  to  set  aside  a  conveyance  of  land  as  fraudu 
lent,  and  for  the  appointment  of  a  receiver  of  the  rents,  which  allege^ 
the  insolvency  of  the  judgment  debtor  and  his  grantee,  is  suffieien* 
without  alleging  particularly  the  nature  and  amount  of  alleged  prior 
encumbrances  on  the  land.  Freeman  v.  Stewart,  119  Ala.  15S,  24 
So.  31. 

A  complaint  to  set  aside  conveyances  as  in  fraud  of  creditors  is  insuf- 
cient  where  it  does  not  show  that  at  the  execution  of  the  convevancv 
the  grantor  did  not  have  sufficient  property  to  pay  his  indebtedness 
although  it  states  that  he  did  not  have  property  subject  to  execution 
at  the  commencement  of  the  action  or  at  the  time  execution  was  issue.: 
and  returned.     Petree  v.  Brotherton,  133  Ind.  692,  32  N.  E.  300. 

One  assailing  a  conveyance  as  fraudulent  against  creditors  must  aver  tha: 
the  grantor  had  no  property  subject  to  execution  at  the  time  it  w&« 
issued,  as  well  as  at  the  time  the  conveyance  was  executed.  PTiir 
atandley  v.  Stipp,  132  Ind.  548,  32  N.  E.  302. 

A  complaint  in  an  action  to  set  aside  a  conveyance  of  land  as  fraudulent, 
which  alleges  that,  three  months  prior  to  the  filing  of  the  complaint, 
execution  was  issued  on  the  plaintiff's  judgment  against  the  property 
of  the  alleged  fraudulent  grantors,  and  returned  unsatisfied,  though 
the  sheriff  made  diligent  search  to  find  any  property  of  the  defendar.t 
on  which  to  levy,  sufficiently  shows  that  the  alleged  fraudulent  grantor 
had  no  property  at  the  commencement  of  the  suit  from  which  to  sat- 
isfy the  judgment.      Whiteside  v.  Hoskins,  20  Mont.  361,  51  Pac.  739 

A  judgment  creditor  in  a  suit  to  set  aside  a  conveyance  on  the  ground  oi 
fraud  need  not  aver  that  the  defendant  had  no  property  out  of  w^bidi 
the  judgment  could  have  been  satisfied,  when  he  alleges  the  is^uanee 
of  an  execution  and  its  return  nulla  bona,  Wyatt  v.  Wyatt,  31  Or. 
631,  49  Pac.  855  (Citing  Jones  v.  Oreen,  1  Wall.  330,  17  L.  ed.  553; 
McElwain  v,  Willis,  9  Wend.  559.  Distinguishing  Brumbaugh  ▼. 
Richcreek,  127  Ind.  240,  26  N.  E.  664). 

^Kittel  V.  Augusta,  T.  dc  0.  R.  Co,  66  Fed.  859;  Wagner  v.  Law,  3  Wash. 
500,  15  L.  R.  A.  784,  28  Pac.  1109,  29  Pac.  927. 

A  complaint  to  set  aside  an  alleged  fraudulent  conveyance  of  land  need 
not  particularly  allege  that  the  property  conveyed  is  itself  subject  to 
execution,  but  it  is  sullicient  to  allege  that  at  the  time  of  the  convey- 
ance and  of  bringing  the  suit  the  debtor  had  no  other  property  than 
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thai  conveyed,  subject  to  execution,  with  which  to  pay  plaintiff's  debt. 
Slagle  y.  Hoover,  137  Ind.  314,  36  N.  £.  1099. 

But  a  bill  by  a  judgment  creditor  to  have  the  lien  of  his  judgment  de- 
clai'ed  superior  to  that  of  a  subsequent  vendee  of  specific  lands  to  the 
debtor,  which  fails  to  allege  that  tlie  debtor  has  no  other  property  out 
of  which  the  judgment  can  be  satisfied,  is  fatally  defective.  Stantofi 
V.  Catrofiy  8  N.  M.  355,  45  Pac.  884. 

A  complaint  alleging  that  a  conveyance  of  property  wtis  made  by  defend- 
ant to  her  son  "without  consideration,  for  the  purpose  and  with  the 
intent  to  hinder,  delay,  and  defraud  her  creditors  and  particularly  thii 
plaintiff,*'  and  that  defendant  ''claims  to  own  and  is  pOfi«edsed  of  no 
property  outside  of  that  so  transferred,  out  of  which  the  plaintiff'^ 
demand  can  be  satisHed," — is  suilicient  to  support  plaintiff's  attack 
upon  the  conveyance  as  fi-audulent  as  to  creditors,  although  tlicre  is  no 
express  allegation  that  defendant  had  no  other  or  sufficient  property 
to  pay  her  debts  after  and  at  the  time  of  the  conveyance.  Fuller  v. 
Brotcn,  76  Hun,  &57,  28  N.  Y.  Supp.  189. 

The  fact  that  a  judgment  debtor  had  no  property  other  than  that  which 
he  fraudulently  transferred,  out  of  which  execution  could  be  satisfied, 
is  sufficiently  alleged  in  a  complaint  in  an  action  to  subject  such  prop- 
erty to  the  satisfaction  of  the  judgment,  by  averments  that  the  prop- 
erty so  attempted  to  be  transferred  was  all  the  property  owned  by 
him  and  that  there  was  a  return  nulla  bona  of  the  execution  issued. 
O'Leary  v.  DuvaU,  10  Wash.  666,  39  Pac.  163. 

A  creditors'  bill  to  set  aside  a  fraudulent  conveyance  need  not  allege  that 
the  debtor  has  no  other  property  but  the  lands  fraudulently  conveyed. 
It  is  suSdent  to  allege  that  an  execution  in  the  jurisdiction  in  which 
the  debtor  resides  has  been  returned  nulla  bona.  Bank  of  Montreal  v. 
buick,  9  Manitoba  Rep.  439. 

209.  Sufficiency  of  avenxieiits. 

A  creditors'  bill  must  affirmatively  show  that  it  is  for  the  benefit 
of  all  the  creditors^  and  should  contain  a  definite  description  and 
identification  of  the  real  estate  soufirht  to  be  reached.^ 

A  bill  by  a  creditor  in  the  nature  of  a  creditors'  bill,  to  sell  the 
real  estate  of  a  deceased  person,  should  set  forth  and  comply  with  the 
essential  requirements  of  the  statute  for  the  sale  of  realty  by  admin- 
istrators for  the  payment  of  debts  of  the  estate.® 

The  allegations  of  a  bill  to  set  aside  a  fraudulent  conveyance  out 
of  the  way  of  the  complainant's  execution  are  sufficient,  where  it  is 
averred  tJiat  the  conveyance  was  made  after  the  complainant's  debt 
was  incurred,  but  before  the  judgment ;  that  the  conveyance  was  with- 
out consideration  and  made  with  the  intent  to  defraud  the  complain- 
aiii  and  other  creditors ;  and  that  the  premises  were  held  by  the  gran- 
Ice  in  trust  for  the  use  and  benefit  of  the  grantor  for  the  purpose  of 
Abb.  Pl.  Vol.  I. — 26. 
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preventing  a  levy  and  sale  of  them  under  complainant's  execution.* 
Plaintiff  in  an  action  to  set  aside  a  voluntary  conveyance  of  land 
as  fraudulent  as  against  creditors  must  not  only  all^e  that  the  con- 
veyance was  made  with  the  intent  to  hinder,  delay,  and  defraud  cred- 
itors, but  that  plaintiff  was  hindered  and  defrauded  by  the  fact  that 
the  debtor  was  left  insolvent  and  without  sufficient  property  to  pay 
his  debts  in  full.' 

*  Pullman  v.  SiebhinSt  51  Fed.  10. 

■  Brotcn  v.  John  V.  Fartcell  Co.  74  Fed.  764. 

'  Uuneke  v.  Dold,  7  N.  3kl.  5,  32  Pac.  45. 

^Andretcs  v.  Donneratag,  171  111.  329,  40  N.  E.  558. 

A  complaint  by  a  judgment  creditor  seeking  to  subject  to  payment  of  the 
judgment  land  conveyed  by  the  debtor  before  rendition  of  the  judg- 
ment, alleging  that  the  debtor  is  still  the  owner  of  the  property,  and 
that  it  is  simply  held  ''in  trust  for  him"  by  the  grantee,  is  insufficient 
under  Minn.  Gen.  Stat.  1804,  S  4218,  in  the  absence  of  an  allegaiioo 
that  the  conveyance  was  made  in  trust  for  such  judgment  debtor. 
Anderson  v.  Lindberg,  64  Minn.  476,  07  N.  W.  538. 

•  Kain  v.  Larkin,  66  Hun,  209,  20  N.  Y.  Supp.  933. 

A  petition  alleging  that  the  petitioner's  debtor,  with  intent  to  hinder, 
delay,  and  defraud  his  creditors,  made  on  a  specified  date  a  transfer  of 
his  stock  of  goods,  a  description  of  which  is  given,  to  a  designated  per- 
son, and  that  such  debtor  was  at  all  times  mentioned  and  now  is  insol- 
vent, and  has  not  sufficient  property  to  satisfy  the  petitioners  ^ 
mands,  is  sufficient  under  the  California  insolvent  act  1830,  f  8.  Bi 
Patton,  110  Cal.  33,  42  Pac.  459. 

The  complaint  in  an  action  by  a  judgment  creditor  against  a  rsilrotd 
company  states  a  cause  of  action  where  it  is  alleged  that  immediatdj 
after  the  plaintiff's  judgment  was  obtained  a  receiver  was  appointed 
for  the  property  of  the  defendant  corporation,  although  it  was  not 
insolvent,  and  that  such  appointment  was  obtained  fraudulently  aod  in 
bad  faith,  for  the  purpose  of  hindering,  delaying,  and  defrauding  the 
unsecured  creditors  of  the  defendant,  including  the  plaintiff.  SUg^ 
▼.  8helton  B.  W.  R.  Co,  20  Wash.  16,  54  Pac  763. 

Damages. 

210.  Allegation     showing     damages,-^      213.  Ad    damnum;    demand  of  jnd^ 

by  breach  of  contract.  ment. 

211.  — by  tort.  214.  Demanding  too  much. 

212.  Distinction   between    general   and       215.  Exemplary  damages. 

special  damages.  216.  Itemization  of  damages. 

See  ftlso  Deihthbeb  to  Relief,  S  60;  supra j  Cause  and  Effect,  S  139,  supra. 
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210.  Allegation  showing  damages, — ^by  breach  of  contract. 

In  an  action  on  a  contract  to  recover  a  sum  of  money  agreed  to  bo 
paid,  an  allegation  of  damage  is  not  necessary,^  unless  the  sum  £xed 
is  a  mere  penalty,  or  the  contract  to  pay  is  conditioned  on  damage.^ 

In  an  action  for  unliquidated  damages  for  a  breach  of  contract,  if 
an  executed  consideration  appears  by  the  complaint  the  omission  to 
allege  damages  is  not  ground  of  demurrer,  because  plaintijBF  is  en- 
titled to  recover  at  least  nominal  damages,^  and  in  such  case  the  in- 
sertion of  a  claim  for  damages  not  recoverable  on  the  facts  alleged 
may  be  disregarded  on  demurrer.* 

It  is  the  better  opinion  that  the  same  rule  applies  even  in  cases 
where  the  consideration  is  wholly  executory  and  damages  are  not 
liquidated,  and  that,  in  such  cases  also,  a  breach,  without  showing 
liow  plaintiff  was  pecuniarily  damaged,  is  enough  against  demurrer. 
But  the  authorities  are  in  conflict.' 

In  an  action  to  recover  damages  for  breach  of  an  executory  con- 
tract for  employment,  allegations  in  the  complaint  which  show  a  loss 
of  the  compensation  agreed  upon  for  the  unexpired  term  are  a  suffi- 
cient averment  of  damages.*  V' 

'  In  an  action  for  liquidated  damages  stipulated  for  in  a  special  contract, 
and  for  other  relief,  it  is  unnecessary,  on  motion  for  an  injunction,  to 
show  how  and  to  what  extent  plaintiff  was  damaged.  Spicer  v.  Hoop, 
51  Ind.  365. 

An  action  on  a  contract  to  manufacture,  seeking  to  recover  the  contract 
price  on  defendant's  refusal  to  receive,  is  not  on  breach  of  an  executory 
sale,  and  an  allegation  of  damages  is  not  necessary.  Mahoney  v. 
Thompson,  24  N.  Y.  Week.  Dig.  204. 

Compare  Laraway  v.  Perkins,  10  N.  Y.  371,  holding  that  under  a  contract 
by  defendant  to  build  a  house  for  plaintiff  and  receive  payment  in 
land,  the  difference  in  value  between  the  house  and  the  land  is  the 
natural  and  necessary  measure  of  damages;  and  that  no  statement  of 
special  damages  is  necessary  to  entitle  the  plaintiff  to  give  evidence 
thereof. 

But  a  complaint  against  bail  for  not  justifying  must  allege  damage. 
Clapp  v.  Schutt,  44  N.  Y.  104. 

•A  contract  to  save  from  a  legal  liability,  from  a  suit,  claim,  demand,  or 
the  like,  gives  a  right  of  action  without  any  averment  of  actual  dam- 
age. The  legal  liability  is,  in  such  case,  the  measure  of  damages. 
McGee  v.  Rocn,  4  Abb.  Pr.  8  (Citing  Gilbert  v.  Wiman,  1  N.  Y.  650, 
49  Am.  Dec.  359;  Churchill  v.  Hunt,  3  Den.  321). 

*  Jacobs  Sultan  Co.  v.  Union  Mercantile  Co,  17  Mont.  61,  42  Pac.  109; 
McCarty  v.  Beach,  10  Cal.  462;  Wilson  v.  Clarke,  20  Minn.  367,  Gil'. 
318;  Fulton  F,  Ins,  Co.  v.  Baldwin,  37  N.  Y.  648;  Brasscll  v.  Williams, 
51  Ala.  349    (compromise  which  the  complaint  showed  had  been  at 


404  BRIEF  ON    PLEADINGS ^DEMUSBES. 

least  partly  performed  by  plaintiff) ;  Stafford  v.  Western  U.  Teleg.  Co, 
73  Fed.  273;  Western  U.  Teleg.  Co.  v.  Bryant,  17  Ind.  App.  70,  4fi 
N.  E.  358. 

A  oomplaint  in  an  action  for  breach  of  contract,  which  aeU  forth  arer* 
ments  entitling  the  plaintiff  to  nominal  damages,  is  good  as  against 
a  demurrer  for  want  of  sufficient  facts.  Dunkirk  v.  Wallace,  19  Ind 
App.  298,  49  N.  E.  4G3. 

In  an  action  against  a  telegraph  company  for  delay  in  delivering  a  mes- 
sage, it  is  error  to  sustain  a  demurrer,  since  in  any  view  of  the  case 
the  plaintiff  is  entitled  to  recover  nominal  damages, — the  amount  paid 
for  the  transmission  of  the  message,  if  no  more.  Aleratider  v.  Weftern 
U.  Teleg.  Co.  66  Misa.  101,  3  L.  R.  A.  71,  5  So.  397. 

A  oomplaint  upon  a  contract,  alleging  a  breach  thereof,  is  not  bod  on 
demurrer  because  it  fails  to  allege  wherein  and  how  damage  resulted 
to  plaintiff  from  such  breach,  since  an  unwarranted  breach  entitle^ 
plaintiff  to  nominal  damages.  Tramtnell  v.  Chambers  County,  93  Ala. 
388,  9  So.  815. 

•  Barber  v.  Caaalis,  30  Cal.  92,  97. 

*  [Sufficient  illustrations  of  the  conflict  are  given  below.     The  reason  why 

the  question  remains  unsettled  may  be  that  it  is  rarely  reversible 
error  to  dismiss  the  complaint  when  only  nominal  damages  are  recov- 
erable, unless  the  parties  are  iu  a  court  where  nominal  damages  earry 
a  right  to  substantial  costs,  or  unless  some  continuing  right  is  io- 
Tolved.] 

Affirmative : 

Paterson  v.  Dakin,  31  Fed.  682. 

A  complaint  upon  a  bond  to  release  a  mortgage,  alleging  that  by  ns^e^ 
t«  perform,  foreclosure  resulted  and  other  premises  were  lost  to  pbio- 
tiff,  is  sufficient.  A  dictum  states  "for  the  breach  of  a  contract  an 
action  lies,  though  no  actual  damages  be  sustained."  McCarty  v 
Beach,  10  Cal.  4(i2  (Citing  Sedgw.  Damages,  53;  Marzetti  v.  IFiUiam-s 
1  Barn.  &  Ad.  415). 

Kenny  v.  Collier,  79  Ga.  743,  8  S.  E.  58,  holds  under  Ga.  Code,  fi  249»- 
that  "in  every  case  of  breach  of  contract  the  other  party  has  a  right 
to  damages." 

In  an  action  against  a  carrier  for  wholly  failing  to  transport  grain,  i« 
contemplated  by  an  executory  contract,  an  allegation  of  the  maiket 
prices  at  %he  two  termini  and  a  general  allegation  that  "by  reason 
thereof  and  of  the  premises,  plaintiff  has  been  damaged"  in  a  specifif<i 
sum,  with  interest,  is  sufficient  without  allegation  of  sale  at  a  \o^ 
The  court  says  that  a  breach  of  contract  entitles  to  nominal  damage?, 
at  any  rate,  and  insufficiency  in  the  allegation  of  special  damages  couU 
not,  therefore,  avail.      Coivley  v.  Davidson,  10  Mtnn.  892,  Gil.  314. 

In  Devendorf  v.  Wert,  42  Barb.  227,  an  action  by  a  buyer  against  the 
seller  lor  refusal  to  perform  an  executory  contract  for  sale,  the  referee 
gave  judgment  for  defendant  because  Hie  goods,  having  latent  defects, 
plaintiff  had  lost  nothing.      This  was  held  erroneouB,  but  as  plaintiif 
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could  have  only  nominal  damages,  which  would  not  affect  costs,  the 
judgment  should  not  be  revei*sed. 

The  right  to  recover  nominal  damages  only  is  recognized  in  Blot  v.  Boi- 
ceau,  3  N.  Y.  78,  51  Am.  Dec.  345,  and  in  Mills  v.  GoiUd,  10  Jones  & 
S.  119. 

A  complaint  in  an  action  demanding  damages  on  the  ground  that  unskil- 
ful dental  work  on  the  teeth  of  plaintiff's  daughter  had  resulted  in 
their  discolorment  and  injury  is  not  demurrable  on  the  ground  that 
damage  to  plaintiff  is  not  alleged.    Fitch  v.  Fitch,  3  Jones  &  S.  302. 

A  complaint  which  sets  out  facte  showing  breach  of  a  contract  made  by 
defendant  with  plaintiffs,  and  that  plaintiffs  have  been  damaged  there- 
by, is  sufficient  in  an  action  for  damages  for  the  breach  when  not 
attacked  by  motion  or  demurrer.  Blumenthal  v.  Pacific  M&oft  Co.  12 
Wash.  331,  41  Pac.  47. 

In  a  complaint  by  a  buyer  against  a  seller  under  an  executory  contract 

wholly  unperformed,  the  words  "to  the  damage  of  plaintiff  $79"  are 

enough.     It  is  wholly  unnecessary  to  allege  price  or  value,  and  ability 

to   resell   at   a   pro.^t, — tliese   are  mattcis   of   evidence.      Conover  v. 

'  Manke,  71  Wis.  108,  36  N.  W.  616. 

Negative : 

I^^iebuhr  v.  Bonn,  29  Apf .  Div.  360,  51  N.  Y.  Supp.  592. 

A  general  allegation  in  a  complaint  that  the  plaintiff  has  been  damaged 
in  a  certain  sum  by  reason  of  the  defendant's  failure  to  make  a  bond 
and  lease  is  insufficient  as  not  showing  how  the  damage  occurred. 
Winter  v.  Goebner,  2  Colo.  App.  259,  30  Pac.  51. 

The  averments  of  a  complaint  that  plaintiff  and-  defendant  entered  into  a 
contract  whereby  plaintiff  was  to  deliver  a  certain  number  of  "stulls" 
to  the  defendant  at  a  specified  price  each,  and  that  plaintiff  delivered 
a  portion  of  the  "stulls"  and  was  then  notified  by  defendant  that  he 
did  not  want  any  more,  and  that  plaintilT  expended  labor  of  a  specified 
value  on  the  balance  of  the  stulls,  do  not  show  that  plaintiff  has  sus- 
tained any  damage  by  defendant's  refusal,  and  the  complaint  is  there- 
fore insufficient.  Morrison  v.  American  Developing  d  Min,  Co,  (Idaho) 
47  Pac.  94  (so  held  on  error). 

A  complaint  in  an  action  for  damages,  alleging  that  defendant,  upon 
receiving  from  plaintiffs  conveyances  of  their  interest  in  certain  land, 
agreed  to  pay  two  outstanding  mortgages  upon  other  land  in  which 
they  were  interested,  and  to  carry  the  indebtedness  represented  thereby 
at  a  reduced  rate  of  interest,  and  alleging  a  breach  of  such  agreement, 
but  failing  to  allege  any  damages  suffered  thereby, — is  bad  on  demur- 
rer.    Smith  v.  Humphreys,  88  Me.  345,  34  Atl.  166. 

In  an  action  on  a  covenant  to  purchase  land,  facta  rendering  loss  probable 
are  not  enough,  as  against  a  special  demurrer.  Gould  v.  Allen,  I 
Wend.  182. 

Thompson  y.  Gould,  16  Abb.  Pr.  N.  S.  424.  holding  that  in  an  action 
against  a  buyer  for  damages  for  refusal  to  accept,  omission  to  allege 
facta  constituting  damages  is  fatal,  though  it  is  otherwise  in  an  actioji 
for  the  price. 
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A  complaint  charging  a  breach  of  contract  fails  to  allege  the  facts  oeees- 
sary  to  constitute  a  cause  of  action  for  such  breach  when  it  does  not 
aver  that  plaintiff  sustained  any  damages  thereby.  MeLellan  t.  Good- 
tcin,  43  App.  Div.  148,  59  N.  Y.  Supp.  200. 

But  a  complaint  is  Aufllcient  if  St  alleges  facts  from  which  damage  nmy  be 
inferred.  Ketchum  v.  Van  Duaen,  11  App.  Div.  332,  42  N.  Y.  Supp. 
1112. 

A  petition  in  an  action  for  breach  of  contract  to  purdiase  sheep  does  not 
state  a  cause  of  action  where  it  alleges  the  disposal  of  the  sheep  after 
the  refusal  of  the  vendee  to  accept  them,  without  alleging  the  sum 
realized  or  that  they  were  sold  at  a  loss.  Halhert  v.  Newell  (Tex.  CiT. 
App.)  27  S.  W.  767. 

*  Hamilton  v.  Love,  152  Ind.  641,  53  N.  £.  181. 

The  petition  in  an  action  for  breach  of  contract  of  employment^  which 
sets  out  the  contract  and  alleges  the  breach  thereof,  and  that  plaintiff 
has  sustained  damages  in  the  full  amount  of  the  balance  due  for  the 
term  of  employment,  need  not  contain  allegations  that  plaintiff  had 
sought  other  emplo^-ment.  Missouri,  K,  d  7\  B,  Co.  v.  Faulkner  (Tex. 
Civ.  App.)  31  S,  W.  543. 

The  complaint  in  an  action  by  an  employee  for  a  wrongful  discharge  need 
not  allege  affirmatively  that  plaintiff  used  leascmable  diligence  to  ob- 
tain other  employment.  Her  rill  v.  Blanchard,  7  App.  Div.  167,  40 
N.  Y.  Supp.  48. 

211.  — by  tort. 

In  an  action  to  recover  damages  for  a  tort  an  allegation  of  dam- 
ages is  not  necessary  as  against  demurrer,  for  plaintiff  is  entitled  at 
least  to  nominal  damages.^ 

At  common  law  the  usual  ad  damnum  clause — "to  the  damage  of 
the  plaintiff,"  specifying  a  sum — ^is  essential,*  and  enough. 

Under  the  new  procedure  a  demand  of  judgment  in  a  specified  sum 
is  essential,  and  enough.* 

In  an  action  of  defense  based  on  fraud  or  deceit^  it  must  be  averred 
that  damage  has  resulted  therefrom.* 

The  petition  in  an  action  soimding  in  tort  for  damages  is  not  re- 
quired to  show  the  items  of  damages  with  that  particularity  as  to 
dates,  persons,  amounts,  and  items  as  is  demanded  in  a  suit  on  a  eon- 
tract® 

A  complaint  for  damages  to  land,  which  alleges  neither  the  value 
of  the  land  nor  the  extent  of  the  injury,  is  fatally  defectiva* 

In  an  action  to  recover  for  injury  to  real  estate  by  reason  of  the 
defendant's  negligence,  allegations  relating  to  the  measure  of  dam- 
ages do  not  render  the  declaration  demurrable.^ 

An  allegation  of  facts  entitling  the  party  to  permanent  damages  for 
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the  flooding  of  lands  is  equivalent  to  a  formal  demand  for  such  dam- 
ages.® 

» Webb  V.  Portland  Mfg.  Co.  3  Sumn.  189,  Fed.  Cas.  No.  17,322  (a  leading 
American  case.  Action  for  overflowing,  in  which  Story,  J.,  held  that 
actual  damage  is  never  necessary  where  there  is  a  tort).  Reiterated 
in  Whipple  v.  Cumberland  Mfg.  Co.  2  Story,  661,  Fed.  Cas.  No.  17,516; 
Glezen  v.  Rood,  2  Met.  490  (action  against  officer  for  not  returning 
bail  bond) ;  Harrington  v.  8t.  Paul  d  8.  C.  R.  Co.  17  Minn.  216,  Gil. 
188  (trespass  by  building  railroad  on  plaintiff's  land). 

A  declaration  in  tort,  although  it  states  personal  injuries,  is  bad  on  de- 
murrer if  it  does  not  lay  damage  in  a  specified  sum.  This  was  essen- 
tial at  common  law.  So,  especially,  in  any  local  court  only  having 
jurisdiction  where  the  damages  exceed  a  specified  sum.  Treuach  t. 
Kamkey  63  Md.  274,  277. 

'See  notes  to  next  section. 

Kenney  v.  "Sew  York  C.  d  H.  R.  R.  Co.  49  Hun,  535,  applies  the  same  rule 
to  actions  on  the  statute  for  negligence,  etc.,  causing  death,  on  the 
ground  that,  the  action  being  given  by  statute,  an  allegation  of  dam- 
ages was  not  needed. 

*  A  complaint  in  an  action  by  the  heirs  of  a  grantor  of  real  property  to  set 

aside  a  deed  executed  by  him,  as  procured  from  him  by  fraud,  is  de- 
murrable for  failure  to  allege  that  the  grantor  sustained  any  damages 
or  injury  by  reason  of  the  conveyance,  or  to  offer  to  place  the  grantees 
in  statu  quo.     Srader  v.  Srader,  151  Ind.  339,  51  N.  E.  479. 

An  answer  setting  up  fraud  or  deceit  as  a  defense  to  a  promissory  note 
should  show  damage,  and  the  extent  thereof.  Parker  v.  Jetoett,  62 
Minn.  514,  65  N.  W.  56. 

A  petition  for  false  representations  in  respect  to  a  horse  is  fatally  defect- 
ive in  failing  to  aver  any  damages.  Gilorest  v.  Nantker,  42  Neb.  564, 
60  N.  W.  900. 

An  allegation  that  it  was  not  true,  as  asserted  by  defendant,  that  a  cer- 
tain lease  which  had  been  assigned  to  plaintiff  as  security  for  less  than 
$10,000  was  well  worth  $25,000,  and  that  defendant's  statement  that 
such  lease  was  a  good  and  valid  security  to  the  plaintiff  for  all  moneys 
which  he  might  advance  thereon  was  not  true,  is  insutficient  to  show 
any  loss  to  plaintiff  resulting  from  such  representations,  necessary  to 
sustain  an  action  for  deceit.  Seaman  v.  Bccar,  15  Misc.  616,  38  N.  Y. 
Supp.  69. 

*  Missouri,  K.  d  T,  R.  Co.  v.  Simmons,  12  Tex.  Civ.  App.  501,  33  S.  W. 

1096. 

*  Morgan  v.  Lake  Shore  d  M.  8.  R.  Co.  130  Ind.  101,  28  N.  E.  648. 

A  petition  allegincj^  that  plaintiff  owned  certain  landa  particularly  de- 
scribed, on  which  there  were  standing  and  growing  certain  fruit,  shade, 
and  ornamental  trees,  shrubs,  and  vines,  also  particularly  described, 
and  that  defendant  negligently  permitted  fire  to  escape  from  its  loco- 
motive, by  which  such  trees,  shrubs,  and  vines  were  destroyed,  suffi- 
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ciently  alleges  an  injury  to  the  freehold.     Missouri,  K,  d  T,  R.  Co.  t. 
Lyotn,  57  Kan.  C3o,  47  Pac.  52G. 

A  petition  which  alleges  that  the  noise  and  dirt  incident  to  the  operation 
of  a  railroad  in  the  street  in  front  of  plaintiff^s  lot  are  a  great  annoy- 
ance to  the  plaintiff  and  his  family,  and  render  his  residence  nofit  for 
habitation,  and  virtually  destroy  its  value,  and  that  by  reason  of  the 
premises  he  has  been  damaged  in  the  sum  of  $1,000,  sufficiently  alle^ 
damage  to  the  lot.  Texarkana  rf  Ft.  8,  R,  Co.  v.  Bulgier  (Tei.  Civ. 
App.)  47  S.  W.  1047. 

An  allegation  in  an  action  against  a  railroad  company  for  damages  from 
its  pulling  down  a  pasture  fence  and  permitting  stock  to  enter  a  pas- 
ture, that  large  numbers  of  animals  went  into  the  inclosure  and.  b^ 
tween  certain  dates,  ate  up  and  tramped  down  and  destroyed  the  grass, 
and  that  plaintiff's  pasture  was  grazed  and  tramped  down  to  such  an 
extent  that  the  grass  thereon  was  destroyed  and  killed, — sufficiently 
alleges  permanent  injury  to  the  sod,  in  the  absence  of  special  excep* 
tions.  (Julf,  C.  d  H,  F.  R.  Co.  v.  Jones,  1  Tex.  Civ.  App.  372,  21  S.  W. 
145. 

An  allegation  that  g^'owing  grass  was  worth  a  certain  sum  per  acre  afforl^ 
a  sufficient  basis  for  estimating  the  damage  resulting  from  its  destruc- 
tion, as  the  measure  of  damages  is  the  market  value  of  the  grass  de- 
stroyed. Galveston,  H.  d  8.  A.  R.  Co.  v.  Rheiner  (Tex.  Civ.  App.' 
25  S.  W.  971. 

But  a  complaint  in  trespass,  alleging  the  tearing  down  of  the  ceiling  and 
wall  in  plaintiff's  building,  causing  great  damage  to  her  goods,  aol 
breaking  up  and  destroying  her  business,  is  subject  to  demurrer  for 
uncertainty  in  not  alleging  the  value  of  the  property  destroyed  anu 
the  amount  of  damage  to  the  premises  and  her  business.  Uallory  v. 
Thomas,  98  Cal.  044,  33  Pac.  757. 

*The  reni^on  is  that  the  loss  sustained  must  be  determined  by  the  jurr 
from  the  facts  and  circumstances  shown  in  evidence.  See  Johnson  v. 
Chapman,  43  W.  Va.  639,  28  S.  E.  744. 

*A  complaint  alleging  that  the  fertility  of  plaintiff's  land  was  destroyed 
and  that  it  was  rendered  wholly  unfit  for  agricultural  purposes  by  an 
overflow  of  water  caused  by  the  negligence  of  defendant  railroad  com- 
pany  in  constructing  its  right  of  way  is  sufficient  to  entitle  him  to 
recover  for  permanent  damages  if  sustair^d  by  proof,  although  there 
is  no  prayer  for  such  damaged.  Parker  v.  Norfolk  d  C.  R.  Co.  11? 
N.  C.  677,  25  S.  E.  722. 

An  averment  in  a  complaint  in  an  action  against  a  railroad  company  to 
recover  damages  for  the  overflowing  of  plaintiff's  land,  that  the  fer- 
tility of  the  land  has  been  almost  wholly  destroyed  and  rendered  unfit 
for  agricultural  purposes,  is  notice  to  the  defendant  that  the  action  is 
for  permanent  damages.  Nichols  v.  Norfolk  d  C.  R.  Co.  120  X.  C. 
495,  20  S.  E.  043. 

The  allegation  in  terms,  of  a  permanent  injury,  is  not  necesaaiy  to  the 
maintenance  of  a  judgment  for  permanent  damages,  in  an  action  of 
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trespass  quare  dausum  fregii.     Chicago  d  A.  R.  Co.  v.  Rohhins,  54  111. 
App.  611. 

212.  SiBtinction  between  general  and  special  damages. 

The  rule  that  general  daraages  are  only  such  as  are  the  natural 
and  necessary  result  of  the  act  or  omission  does  not  mean  the  inevita- 
ble  result,  but  includes  all  damages  which  there  is  a  legal  presump- 
tion, in  the  absence  of  evidence,  would  result. 

That  presumption  will  entitle  plaintiff  to  nominal  damages,  even 
if  he  give  no  evidence  of  their  actual  amount,  and  hence  entitles  him 
to  maintain  the  action  against  demurrer,  though  he  has  not  alleged 
fact5  showing  their  amount* 

^Thus,  where  the  wrong  is  an  injury  to  the  highway,  the  law  presumes 
that  the  public  suffer  damages  thereby;  henoe,  if  the  town  sues,  its 
pleading  is  sufficient  without  alleging  special  damages.  Troy  v.  Che- 
shire R.  Co.  23  N.  H.  83,  66  Am.  Dec.  177. 

But  the  law  does  not  pre.sume  that  any  particular  individual  sufTers  dam- 
ages thereby;  hence,  if  a  private  person  sues,  his  pleading  is  insuffi- 
cient on  demurrer,  if  he  does  not  allege  special  daniages.  Holmes  v. 
Corthclly  80  Me  31,  12  Atl.  730;  She7'0  v.  Carey ,  35  Minn.  423,  29  N. 
W.  58;  United  States  ex  rel.  Search  v.  Choctaw,  0.  d  G.  R.  Co.  3  Okla. 
404,  41  Pac.  729. 

That  a  complaint  for  the  abatement  of  a  nuisance  does  not  allege  any 
damage  different  from  that  resulting  to  the  common  public  is  not  an 
independent  ground  for  demurrer  under  Cal.  Code  Civ.  Proc.  §  430,  but 
is  available  on  a  demurrer  on  the  ground  that  the  complaint  does  not 
state  facts  sufficient  to  constitute  a  cause  of  action.  Siiva  v.  Spangler 
(Cal.)  43  Pac  617. 

A  complaint  in  an  action  to  remove  an  obstruction  from  a  public  highway, 
which  does  not  show  that  other  and  adjacent  property  holders  in  the 
town  will  not  sulTer  like  detriment  and  injury  to  the  plaintiff,  is 
fatally  defective.  Siskiyou  Lumber  d  Mercantile  Co.  v.  Rostel,  121 
Cal.  511,  53  Pac.  1118. 

The  rule  that  a  complaint  by  an  individual  to  enjoin  a  public  nuisance 
must  positively  aver  facts  showing  that  he  has  sustained  special  injury 
different  in  kind  from  that  sustained  by  the  general  public  ia  not 
changed  by  Idalio  Rev.  Stat.  §  4529,  providing  that  an  action  to  abate 
a  nuisance  may  be  brought  by  anyone  injuriously  affected.  Redway 
v.  Moore,  2  Idaho,  1036,  29  Pac.  104. 

An  allegation  that  a  3tandpi|je  obstructs  the  light  to  a  building  is  a  suffi- 
cient allegation  of  special  injury  to  the  owner.  But  the  mere  conelu- 
tion  of  the  pleader  that  a  standpipe  or  water-tower  is  liable  to  blow 
over  or  burst  is  not  sufficient  averment  of  special  damages.  Bar- 
rows  Y.  Sycamore,  150  111.  588,  25  L.  R.  A.  535,  37  N.  £.  1096. 

An  allegation  of  an  easement  in  an  alley  which  is  vacated  is  not  sufficient 
to  show  a  special  damage  or  injury  different  from  that  sustained  by 
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the  general  public     Parker  ▼.  Catholic  Bishop,  146  III.  158,  34  N.  Eb 
473. 

But  a  complaint  in  an  action  against  a  city  for  damages  from  the  maiih 
tenance  of  a  nuisance  by  depositing  garbage  and  rubbish  near  the 
plaintiff's  dwelling  sufficiently  alleges  a  special  injury  to  the  plaintiff 
where  it  avers  that,  by  reason  of  the  nosdous  odors  emitted,  the  health 
of  plaintiff  and  his  family  has  been  affected,  and  the  value  of  his  dwell- 
ing greatly  depredated.  Neto  Albany  v.  Slider,  21  Ind.  App.  392,  52 
N.  E.  626. 

A  general  allegation  that  the  construction  and  maintenance  of  an  eleetric 
street  railway  at  grade  in  the  street  on  which  plaintiff's  premises  abut 
injures  him  in  a  manner  different  from  the  inconvenience  suffered  bj 
the  public  and  other  property  owners  on  the  street  is  a  mere  conclu- 
sion.    Placke  v.  Union  Depot  R.  Co.  140  Mo.  634,  41  S.  W.  915. 

And  in  an  action  to  enjoin  the  erection  of  a  dam  across  an  alleged  naviga- 
ble stream,  the  plaintiff  is  not  entitled  to  relief  on  the  ground  that  it 
creates  a  nuisance,  in  the  absence  of  an  allegation  that  the  obstruction 
of  navigation  will  cause  him  any  special  or  personal  injury.  Es9on  t. 
Waltier,  25  Or.  7,  34  Pac.  756. 

8o,  where  the  wrong  is  an  injury  to  the  person,  the  law  presumes  that  be 
or  she  suffered  damages,  and  his  or  her  pleading  is  sufficient  without 
an  allegation  of  special  damages ;  but  the  injury  may  be  such  that  the 
law  cannot  presume  that  the  husband  or  parent  of  the  injured  person 
suffered  damages,  and  therefore  if  the  husband  or  parent  sues,  his  com- 
plaint is  insuiRcient  unless  it  alleges  special  damages.  Uertz  v.  Bingtr 
Mfg.  Co.  35  Hun,  116. 

A  complaint  for  personal  injuries,  specifying  humiliation,  injuries  to 
health,  etc.,  as  elements  of  damage,  need  not  designate  the  particular 
amount  of  damage  sustained  in  each  particular.  Sloane  v.  Soutken 
California  R.  Co.  Ill  Cal.  66S,  32  L.  R.  A.  193,  44  Pac.  320. 

To  entitle  a  plaintiff  in  an  action  for  personal  injuries  to  recover  compen 
sat  ion  for  inability  to  work  at  his  ordinary  and  usual  employment  or 
business,  the  declaration  need  contain  only  a  general  averment  of  such 
inability  caused  by  the  injury,  and  consequent  loss  and  damage;  but 
when  it  is  sought  to  recover  for  loss  of  profits  or  earnings  depending 
upon  the  performance  of  some  special  contract  or  engagement,  these 
special  engagements  and  the  facts  on  which  they  are  based  must  be  set 
out  in  the  declaration.  Chicago  d  E.  R.  Co.  v.  Meech,  163  111.  305,  4d 
N.  E.  290. 

And  where  particular  damages  are  claimed  by  reason  of  the  plaintiif'f 
inability  to  perform  u  special  contract  or  engagement,  the  facts  od 
which  such  special  damages  are  based  must  bo  set  out  in  the  dedaia- 
tion.      'North  Chicago  Stteei  R.  Co.  v.  Barber,  77  111.  App.  257. 

But  injuries  resulting  to  one's  arm  and  leg  as  the  result  of  an  accident  in 
an  elevator,  and  the  effect  of  such  injui*y  on  the  hearing  and  mental 
condition  of  the  person  injured,  need  not  be  specially  alleged.  Frank- 
lin PHnting  d  Pub.  Co.  v.  Dehrens,  80  111.  App.  313. 

Loss  of  future  earnings  is  not  in  the  nature  of  special  damages  which  must 
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be  specially  averred  to  warrant  their  recovery  in  an  action  to  recover 
for  personal  injuries.      Bariley  v.  Trorlicht,  49  Mo.  App.  214. 

A  general  allegation  of  damages  in  an  action  for  personal  injuries  is 
insufficient  to  authorize  a  recovery  for  loss  of  time,  or  to  admit  proof 
of  the  value  of  such  time.  Slaughttr  v.  Metropolitan  Street  R,  Co. 
116  Mo.  269,  23  S.  W.  700. 

A  petition  in  an  action  for  personal  injuries  sufficiently  alleges  their  per- 
manent character  to  permit  recovery  of  damages  therefor,  although  it 
docs  not  specifically  allege  them,  where  a  fair  construction  of  its  alle- 
gations shows  that  they  cover  such  injuries.  Lewis  v.  ItidependenoCt 
54  Mo.  App.  183. 

A  petition  in  an  action  against  a  street  railway  company  for  personal 
injuries  need  not  aver  the  loss  of  a  certain  amount  of  eai-nings,  or  that 
a  certain  amount  was  expended  for  medicine,  where  such  allegations 
are  generally  made.  Coonvy  v.  Southern  Electric  R.  Co,  80  Mo.  App. 
226. 

In  an  action  for  negligence,  plaintiff  is  entitled  under  a  general  allegation 
of  damage  to  recover  compensation  for  the  pain  and  suffering  endured 
up  to  the  time  of  trial  and  to  be  thereafter  endured.  Tuontey  v. 
O'Reilly,  8,  d  F.  Co,  8  Misc.  302,  22  N.  Y.  Supp.  930. 

But  plaintiff  in  an  action  for  personal  injuries  must  especially  aver  deaf- 
ness resulting  from  the  injury,  if  he  wishes  to  recover  therefor.  Ber- 
gerl  v.  Canton  R.  Co,  25  App.  Div.  218,  49  N.  Y.  Supp.  307. 

Allegations  in  a  petition  that  prior  to  and  at  the  time  of  the  injury  sued 
for  the  plaintiff  was  strong  and  capable  of  earning  and  did  earn  $75 
per  month,  and  that  by  reason  of  his  injuries  he  is  a  helpless  cripple 
and  his  earning  capacity  wholly  destroyed,  which  are  established  by 
the  evidence,  justify  the  consideration  of  loss  of  time  as  an  element  of 
damage,  although  there  is  no  express  averment  thereof.  Houston  «£ 
T.  V,  R.  Co,  V.  Ray  (Tex.  Civ.  App.)  28  S.  W.  256. 

And  a  petition  in  an  action  to  recover  damages  for  personal  injuries  to 
plaintiff  and  wife  need  not  specially  allege  the  amount  and  value  of 
the  time  and  services  of  the  wife  which  were  lost  as  the  result  of  her 
injuries,  but  the  general  averment  of  damages  is  sufficient  to  co«ver 
them.  MissouH,  K.  d  T,  R.  Co.  v.  Vance  (Tex.  Civ.  App.)  41  S.  W. 
167  (Citing  Hopkiyis  v.  Atlantic  d  St.  L.  R.  Co.  30  N.  H.  12,  72  Am. 
Dec.  287;  Delaware,  L,  d  W.  R.  Co.  v.  Jones,  128  Pa.  308,  18  Atl.  330). 

Kor  need  a  petition  in  an  action  for  personal  injuries  aver  all  the  physical 
injuries  which  the  plaintifT  sustained,  or  which  may  have  resulted 
from,  or  have  been  aggravated  by,  the  wrongful  act  of  defendant;  but, 
if  they  can  be  traced  to  the  act  complained  of,  or  are  such  as  would 
naturally  follow  from  it,  a  general  averment  of  damages  is  sufficient, 
even  upon  a  special  demurrer.  Williams  v.  Oregon  Short-Line  R.  Co. 
18  Utah,  210,  54  Pac.  991. 

And  plaintiff  in  an  action  for  personal  injuries  need  not  specially  plead 
damages  which  are  the  natural  and  proximate  consequences  of,  or  are 
traceable  to,  and  necessarily  result  from,  the  injury,  but  such  dam- 
ages may  be  recovered  under  the  general  allegations  of  the  complaint; 
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and  only  the  damages  which  are  not  the  probable  and  necessarj  result 
of  the  injury  are  required  to  be  specially  pleaded.  Craco  t.  Oregon 
Short'Line  R.  Co.  13  Utah,  311,  44  L.  R.  A.  285,  54  Pac.  9S5. 

The  court  cannot,  upon  demurrer  to  a  petition  by  a  passenger  upon  a  sleep- 
ing car,  for  damages  from  failure  to  keep  the  car  sufficiently  wanu. 
alleging  that  plaintiff  became  very  cold  and  contracted  a  Tioleot  coM 
which  permanently  settled  in  his  face  and  eyes,  say,  as  matter  of  law. 
that  all  the  damages  claimed  are  so  remote,  unnatural,  and  improbable 
as  not  to  be  recoverable.  Hughes  v.  Pullman's  Palace  Car  Co.  74  F^d. 
409. 

A  demurrer  is  not  the  proper  remedy  for  a  claim  for  special  damages  that 
are  too  remote  and  speculative,  in  the  complaint  in  an  action  for 
breach  of  a  contract,  but  the  objection  should  be  saved  either  by  a 
motion  to  strike,  objections  to  evidence,  or  by  reqnesta  for  instmctioos. 
Treadtcell  v.  Tillia,  108  Ala.  262,  18  So.  886. 

Contrast,  on  the  point  that  if  suit  is  by  the  husband  or  potent  of  the  per- 
son injured,  special  damages  must  be  alleged,  the  eana  of  Stone  ▼. 
EcatiSy  32  Minn.  243,  20  N.  W.  149;  Kermey  v.  yew  York  C.  &  E.  R. 
R.  Co,  49  Hun,  535,  2  N.  Y.  Supp.  512  (action  by  pencnnl  representa- 
tive fov  benefit  of  next  of  kin  of  deceased). 

A  complaint  in  an  action  for  the  death  of  a  person  need  not  specially  aver 
the  loss  of  his  services,  as  that  is  a  natural  and  necessary  consequence 
of  the  death.  Morgan  v.  Southern  P.  Co.  95  Cal.  510,  17  L.  R.  A  71. 
30  Pac.  603. 

A  complaint  charging  a  railway  company  with  wrongfully  killing  a  per- 
son, and  showing  that  he  was  free  from  contributory  fault,  and  that 
he  left  a  widow  and  infant  children,  states  a  cause  of  action  although 
it  does  not  directly  allege  that  the  widow  and  children  sustained  actual 
damages.  Korrady  v.  Lake  Shore  d  M.  S.  R.  Co.  131  Ind.  261,  29 
N.  E.  10G9. 

A  complaint  in  an  action  for  the  wrongful  death  of  plaintiff's  intestate, 
which  alleges  that  the  latter  left  a  widow  surviving  him,  is  sufficient 
without  an  allegation  that  she  was  dependent  upon  him  for  support, 
under  Ind.  Rev.  Stat.  1894,  §  285,  providing  that  the  damages  shall 
inure  to  the  exclusive  benefit  of  the  widow  and  children.  Salem  Bed- 
ford Stone  Co.  v.  Hobbs,  U  Ind.  App.  27,  38  N.  E.  588. 

But  a  complaint  in  an  action  for  negligently  causing  the  death  of  plain- 
tiff's intestate  is  insufficient  where  there  is  no  ail^^ation  that  the 
decedent  left  a  wife  and  children  or  next  of  kin,  under  Ind.  Rev.  Stat. 
1894,  I  285,  providing  that  the  damages  in  such  case  shall  inure  to 
the  exclusive  benefit  of  the  widow  and  children,  if  any,  or  the  neit  of 
kin.  State  ex  rel.  Meriwether  v.  Walford,  11  Ind.  App.  382,  39  N.  E. 
162. 

A  petition  in  an  action  under  Kan.  Civ.  Code,  S  422,  to  recover  dama^ 
for  the  negligent  killing  of  a  person,  need  not  state  how  the  plaintiifs 
were  injured  p«K;uniarily,  or  allege  special  damages  to  them.  Erh  v. 
Morasch,  8  Kan.  App.  61,  54  Pac.  323,  Writ  of  Error  Dismissed  in  60 
Kan.  251,  56  Pac.  133. 
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The  petition  in  an  action  for  the  death  of  plaintiff's  intestate,  caused  bv 
defendant's  net^ligcnce,  need  not  allege  that  the  intestate  left  a  wife  or 
child,  under  Ky.  Const.  §  241,  providing  that  whenever  death  results 
from  negligence  or  wrongful  act  damages  may  be  recovered  therefor, 
and  that  until  otherwise  provided  by  law  the  action  shall  be  prose- 
cuted by  the  personal  representative,  and  the  recovery  shall  form  part 
of  the  personal  estate  of  the  deceased.  East  Tennessee  Teleph.  Co.  ▼. 
8imm,  99  Ky.  404,  36  S.  W.  171,  Rehearing  Denied  in  18  Ky.  L.  Rep. 
764,  38  S.  W.  131. 

But  a  declaration  by  an  administrator,  under  the  Michigan  statute,  for 
the  negligent  killing  of  his  intestate,  must  allege  facts  showing  that 
some  person  has  suHered  pecuniary  injury  by  the  death.  Charlcboia  v. 
Gogebic  d  M.  R.  Co,  91  Mich.  59,  51  N.  VV.  812. 

And  a  complaint  for  causing  the  death  of  a  man  should  set  out  the  facts 
as  to  the  existence  of  a  wife  and  children  who  would  be  entitled  to 
damages.  Walker  v.  Lake  Shore  d  M.  8.  R,  Co,  104  Mich.  606,  62 
N.  VV.  1032. 

To  recover  on  account  of  claims  for  support  and  funeral  expenses  of  a  per- 
son killed  by  wrongful  act,  under  the  Minnesota  statute,  the  extent 
and  amount  of  such  claims  must  be  alleged  in  the  complaint  for  such 
damages.  Sykora  v.  J.  /.  Case  Threshing-Mach,  Co.  59  Minn.  130, 
60  N.  W.  1008. 

A  petition  under  Lord  Caropbeirs  act,  in  an  action  for  negligently  causing 
the  death  of  plaintiff's  intestate  while  a  passenger  on  defendant's  train, 
which  alleges  that  such  intestate  left  a  widow  and  next  of  kin,  who  are 
described,  on  whom  the  law  confers  the  right  to  be  supported  by  such 
intestate, — sufficiently  alleges  pecuniary  loss.  Omaha  d  R,  Valley  R, 
Co,  y.  Crow,  54  Neb.  747,  74  N.  W.  1000. 

Cut  a  petition  in  an  action  brought  under  Neb.  Comp.  Stat.  1897,  chap.  21, 
by  the  legal  representative  of  one  who  has  died  in  consequence  of  an 
injury  sustained  by  the  derailment  of  a  railroad  train  on  w^hich  be  was 
a  passenger,  is  defective  where  tlie  facts  alleged  do  not  show  that  the 
person  for  whose  benefit  the  suit  is  brought  had  a  pecuniary  interest 
in  the  life  of  deceased.  Chicago,  R.  I,  d  P,  H.  Co,  v.  Youngy  58  Neb. 
678,  79  N.  VV.  556  (Citing  Regan  v.  Chicago,  M.  d  St.  F.  R.  Co,  51 
Wis.  599,  8N.  W.  202). 

So,  a  petition  in  an  action  under  Neb.  Comp.  Stat.  chap.  21,  for  wrong- 
fully causing  the  death  of  plaintiff's  intestate,  is  fatally  defective 
where  it  discloses  no  survivor  entitled  by  law  to  support  by  the  person 
deceased,  and  in  which,  with  reference  to  such  survivor  as  is  described, 
there  is  no  allegation  of  (iccuniary  injury.  Chicago,  B.  d  Q.  R.  Co.  v. 
Botid,  58  Neb-  385,  78  N.  VV.  710. 

And  the  petition  in  an  action  brought  under  Neb.  Comp.  Stat.  chap.  21, 
to  recover  damages  for  the  death  of  an  intestate,  is  insufficient  where 
it  discloses  no  person  entitled  by  law  to  receive  support  from  the 
deceased,  and  fails  to  aver  pecuniary  injury  with  reference  to  the  sur 
vivor  described.  Chicago,  B,  d  Q.  R.  Co.  v.  Van  Buskirk,  58  Neb.  252, 
78  N.  W.  514. 
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But  a  petition  in  an  action  for  the  wrongful  death  of  a  person,  brought  bj 
hie  personal  representative  under  Xeb.  Comp.  Stat.  chap.  21,  is  not  bad 
cm  demurrer  for  failure  to  allege  whether  or  not  the  decedent  left  a 
widow,  where  the  names  of  his  surviving  minor  children  who  wen; 
dependent  upon  him  for  support  are  averred,  under  §  2  of  such  act, 
providing  that  the  amount  recovered  in  every  such  action  shall  be  for 
the  exclusive  benefit  of  the  widow  and  next  of  kin  of  such  deeeaseJ 
person.     Chicago,  B»  d  Q.  R,  Co.  v.  Oyster,  58  Neb.  I,  78  N.  W.  .159. 

And  a  petition  against  a  corporation  for  negligently  causing  the  daath  of 
plaintiff's  intestate,  which  alleges  that  such  intestate  left  seven  minor 
children  between  the  ages  of  five  months  and  thirteen  years,  "wholly 
dependent''  on  the  deceased  for  their  support  and  maintenance,  sufS- 
ciently  shows  that  the  persons  for  whose  benefit  the  suit  is  brought 
have  sustained  "pecuniary  injuries"  within  the  meaning  of  Neb.  Comp. 
Stat.  1893,  chap.  21,  i  2.  Kearney  Electric  Co.  v.  Laughlin,  45  Neb. 
390,  63  N.  W.  941. 

In  an  action  by  a  widow  to  recover  damages  for  the  death  of  her  bus- 
band,  which  resulted  from  the  wrongful  act  of  the  defendant  railroad 
company,  a  general  allegation  of  damages,  coupled  with  the  disclosed 
fact  that  the  deceased  left  a  widow  and  children  of  tender  years,  is 
suHicient,  and  particular  facts  showing  damages  need  not  be  pleade>l. 
Uaug  V.  Great  Northern  R.  Co.  8  N,  D.  23,  42  L.  R.  A.  664,  77  N.  W. 
97  (Citing  Chapman  v.  Rothwell,  El.  Bl.  &  El.  168;  Chica'jy 
d  A.  R.  Co.  v.  Shannon,  43  111.  338;  Chicago  d  N.  W.  R.  Co.  v. 
Swctt,  45  111.  197,  92  Am.  Dec.  206;  Chicago  v.  Scholten,  75 
111.  408;  Qorham  v.  New  York  C.  d  H.  R.  R.  Co.  23  Hun,  449; 
Lehman  v,  Brooklyn,  29  Barb.  234 ;  Ihl  v.  Forty-Second  Street  d  Q, 
Street  Ferry  R.  Co.  47  N.  Y.  317,  7  Am.  Rep.  450;  Oldfield  v.  yew 
York  d  H.  R.  Co.  14  N.  Y.  310;  Atchison,  T.  d  8.  F.  R.  Co.  v.  Weler, 
33  Kan.  543,  52  Am.  Rep.  543,  6  Pac.  877;  Johnston  v.  Cleveland  d 
T.  R.  Co.  7  Ohio  St.  337,  70  Am.  Dec,  75;  Nagel  v.  Missouri  P.  R.  Co. 
75  Mo.  653,  42  Am.  Rep.  418;  Serensen  v.  yorthem  P.  R.  Co.  45  Fed. 
407 ;  Kenney  v.  Neuj  York  0.  d  H.  R,  R.  Co.  49  Hun,  535,  2  N.  Y. 
Supp.  512;  Atrops  v.  Costelto,  8  Wash.  149,  35  Pac.  620;  Bamtm  r. 
Chicago,  M.  d  St.  P.  R.  Co.  30  Minn.  461,  16  N.  W.  364;  Korrady  v. 
Lake  Shore  d  if.  S.  R.  Co.  131  Ind.  261,  29  N.  E.  1069). 

Criticising  Regan  v.  Chicago,  M.  d  St.  P.  R.  Co.  51  Wis.  599,  8  N.  W.  292; 
Burst  V.  Detroit  City  R.  Co.  84  Mich.  539,  48  N.  W.  44;  Charlebois  v. 
Gogebic  d  M.  River  R.  Co.  91  Mich.  59,  51  N.  W.  812;  McGo\on  v.  Inter- 
national d  G.  y.  R.  Co.  85  Tex.  289,  20  S.  W.  80;  Kearney  Electric  Co. 
V.  Loughlin,  45  Neb.  390,  63  N.  W.  941 ;  Orgall  v.  Chicago,  B.  d  Q.  R- 
Co.  46  Neb.  4,  64  N.  W.  450. 

A  complaint  in  an  action  by  an  administrator  against  a  railrond  company, 
to  recover  for  the  death  of  his  intestate,  caused  by  its  negligence,  most 
state  whether  the  person  for  whose  benefit  alone  the  action  is  brought 
is  the  only  party  beneficially  entitled  under  21  S.  G.  Stat,  at  L.  p.  523. 
providing  that  every  such  action  shall  be  for  the  benefit  of  the  wife, 
husband,  parent,  and  children  of  the  deceased.  Nohrden  v.  Northeatt- 
em  R.  Co.  54  S.  C.  492,  32  S.  E.  524. 
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Special  exceptions  to  the  allegationis  in  a  petition  in  an  action  by  a  widow 
for  herself  and  her  children  to  recover  for  the  negligent  killing  of  her 
husband,  that  she  had  been  deprived  of  the  solace,  comfort,  protection, 
and  affection  of  her  husband,  and  that  the  three  minor  children  had 
.  been  robbed  of  the  moral  and  intellectual  nurture  that  would  have  been 
bestowed  upon  them,  together  with  liia  constant  affection, — should  be 
sustained,  as  the  matters  alleged  are  not  elements  of  the  damages  re- 
coverable. Oulf,  C.  d  8.  F.  R,  Co,  V.  Finley,  11  Tex.  Civ.  App.  64,  32 
S-  W.  61. 

But  a  petition  by  a  wife  and  child,  in  an  action  for  the  negligent  killing  of 
the  husband  and  father,  is  not  bad  on  general  demurrer  because  it  does 
not  expressly  allege  that  they  were  damaged  by  the  killing  of  deceased, 
where  it  alleges  their  relation  to  him,  his  contribution  to  their  support, 
his  age,  his  habits  of  sobriety  and  industry,  his  earnings,  the  facts 
showing  defendant's  responsibility  for  his  death,  and  prays  judgment 
for  a  specified  amount  of  damages.  International  d  G,  N,  R.  Co,  v.  Oul- 
pepper,  19  Tex.  Civ.  App.  182,  46  S.  W.  922. 

A  complaint  by  an  administrator  against  a  town  for  damages  for  the 
death  of  his  intestate,  caused  by  the  want  of  repair  of  a  highway, 
alleging  expenses  of  sickness  and  funeral  expenses  paid  by  the  children 
and  heirs  at  law  of  the  intestate,  is  fatally  defective,  where  it  fails  to 
show  that  any  of  the  children  are  minors,  since  the  damages  under  Wis. 
Rev.  Stat.  S§  4254-4256,  are  for  the  benefit  of  the  children  sustaining 
some  pecuniary  loss  or  damage  by  the  death,  and  the  infant  children 
are  the  only  proper  beneficiaries.  Topping  v.  8t,  Later ence,  86  Wis. 
526,  57  N.  VV.  365. 

In  slander  or  libel  by  words  actionable  per  se,  special  damages  need  not  be 
alleged.  Dun  v.  Maicr,  27  C.  C.  A.  100,  52  U.  S.  App.  381,  82  Fed.  169. 
But  in  case  of  words  not  actionable  per  ae  ( Walker  ▼.  Tribune  Co,  29 
Fed.  827),  and  in  case  of  slander  of  title  (Wilson  v.  DuhoiSy  35  Minn. 
471,  59  Am.  Rep.  335,  20  N.  W.  68),  a  complaint  is  insufficient  on  gen- 
eral demurrer  if  special  damages  are  not  alleged. 

So  a  complaint  for  libel  which  alleges  special  damages  as  a  consequence  of 
words  apparently  harmless  in  themselves,  but  fails  to  explain  by  facts 
how  the  words  produced  the  damage,  is  bad,  although  it  avers  as  a  con- 
clusion that  the  damages  complained  of  resulted  from  the  words.  Buah 
V.  McMann,  12  Colo.  App.  504,  55  Pac.  056. 

Plaintiff  in  an  action  for  slander  in  stating  in  regard  to  him  that  he  is  a 
"drummer  for  a  whore  house"  may  show  by  special  allegations  of  tho 
petition  that  special  damage  resulted  to  him  from  the  utterance  and 
publication  of  such  statement,  as  it  imputes  improper  conduct  or  a 
disreputable  vocation  to  him,  even  though  it  is  not  actionable  per  te. 
Mudd  V.  Rogers,  102  Ky.  280,  43  S.  W.  255. 

But  a  petition  in  an  action  by  a  woman  for  slander,  charging  the  use  of 
words  imputing  fornication  to  her,  need  not  aver  special  damages,  as 
Ky.  Stat.  §  1,  expressly  makes  a  charpe  of  fornicition  against  a  female 
actionable.     Morris  v.  Curtis,  20  Ky.  L.  Rep.  56,  45  S.  W.  86. 

And  an  averment  of  special  damage  is  unnecessary  in  an  action  based 
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upon  the  slander  of  plaintiff's  character  and  credit,  since  fake  words, 
injurious  to  a  person  in  bis  business,  spoken  maliciously,  are  actionable 
per  se.     Hcnhcl  v.  Schauh,  94  Mich.  542,  54  N.  W.  293. 

The  averments  of  a  complaint  for  slander  that  the  charge  that  plaintiil 
was  a  whore  was  made  with  intent  to  injure  her  business  of  school 
teaching,  and  has  damaged  her  in  a  specified  sum,  are  insufficient  tC' 
support  an  action  based  upon  special  damages.  Lcdlie  t.  Wallen,  17 
Mont.  150,  42  Pac.  2b9. 

Xor  is  sptKsial  damage  suihciently  shown  in  an  action  for  slander,  in  which 
the  words  spoken  do  not  relate  to  plaintiff  s  business  and  were  not 
spoken  in  regard  thereto,  by  allegations  that  plaintiff  has  been  in 
jured  in  credit  and  reputation,  that  actions  at  law  have  been  brought 
to  enforce  payment  of  debts,  which  would  not  otherwise  have  beer 
brought,  and  that  speculators  and  other  dealers  in  live  stock  and  farm 
produce  have  in  consequence  thereof  refused  to  deal  with  him  and 
purchase  his  live  stock  and  produce.  Erwin  v.  Dezelly  64  Hun,  391,  19 
K.  Y.  Supp.  784. 

In  alleging  special  damages  by  the  publication  of  libelous  matter,  in  that 
many  persons,  firms,  and  corporations  were  intimidated  and  canceled 
contracts  made  with  the  plaintiff,  or  declined  and  refused  to  enter  iDti< 
contracts  with  him,  he  should  state  the  names  and  addresses  of  suc'i 
persons,  firms,  and  corporations.  Jacobs  v.  Water  Overflow  Preventive 
Co.  55  N.  Y.  S.  R.  435,  25  X.  Y.  Supp.  346. 

Allegation  and  proof  of  special  damage  are  not  necessary  in  an  action  for 
libel  by  words  written  or  spoken,  tending  to  injure  a  man  in  his  tral' 
or  occupation,  which  are  actionable  per  ae  although  no  fraud  or  dis 
honesty  is  charged,  unless  the  defendant  lawfully  excuses  them.    La- 
houisse  v.  Evening  Post  Pub.  Co,  10  App.  Div.  30,  41  N.  Y.  Supp.  6S8. 

A  complaint  for  libel  in  the  use  of  words  actionable  per  ae  need  not  set  out 
the  character  and  nature  of  the  injury  to  plaintiff's  reputation  and  in 
what  manner  it  has  been  injured  in  its  business,  where  no  special  dam- 
ages are  claimed.  Cincinnati  Street  H.  Co,  ▼.  Cincinnati  Daily  Tribun* 
Co,  31  Ohio  L.  J.  HI. 

Special  damages  are  not  pleaded  by  the  averments  in  a  declaration  in  un 
action  for  libel  in  publishing  that  there  was  an  unsettled  accounr 
against  plaintiff,  to  the  effect  that  plaintiff  was  damaged  in  a  speci- 
fied sum;  and  that  the  purpose  of  the  publication  was  to  cause  bim 
to  be  suspected  and  believed  to  be  without  integrity  and  unwortfar 
of  credit  or  public  confidence  and  social  intercourse;  and  that  he  was 
greatly  injured  in  his  good  nanke  and  credit,  and  brought  into  public 
scandal,  infamy,  and  disgrace,  and  was  prevented  from  procuring  am 
of  the  necessaries  of  life,  and  has  suffered  great  anxiety  and  pain  uf 
mind  and  become  incapacitated  for  business.  Fry  r.  McCord  Bros.  95 
Tenn.  678,  33  S.  W.  508. 

An  allegation  of  special  injury  or  damage  is  necessary  in  a  complaint  for 
libel,  where  the  publication  is  not  actionable  per  ae.  Hirshfield  v.  Ft. 
Worth  Kat.  Bank,  S3  Tex.  452.  15  L.  R.  A.  639,  18  S.  W.  743. 

Neither  the  aggregate  amount  of  purchases  by  each  individual  who  ia  re* 
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strained  from  trading  with  complainant  by  the  publication  of  a  libel, 
nor  how  much  plaintiff  would  profit  in  the  aggregate  had  the  libel  not 
been  published,  need  be  stated  in  a  complaint  for  the  publication  of  a 
libel.     Chiatovich  v.  Hanohett,  88  Fed.  873. 

Plaintiff  in  an  action  against  a  telephone  company  for  wrongfully  taking 
away  his  telephone  number,  continuing  his  subscription  against  bis  will, 
and  telling  callers  that  he  does  not  answer,  so  as  to  create  the  impres- 
sion that  he  was  neglectful  of  his  business,  and  to  injure  his  trade,  must 
allege  not  only  that  the  words  were  malicious'ly  spoken,  but  must  also 
aver  the  particular  facts  tending  to  show  that  he  has  sustained  some 
subetantial  damages  as  the  natural  and  proximate  consequence  of  the 
utterance  of  such  words.  Cain  v.  Chesapeake  d  P,  TelepK  Co.  3  App. 
D.  C.  546. 

A  complaint  against  a  railway  company  seeking  to  recover  special  damages 
for  deprivation  of  communication  between  plaintiff's  land  and  the  center 
of  a  city  because  of  the  company's  failure  to  comply  lA'ith  its  contract  to 
complete  its  railway,  after  it  has  made  excavations  and  embankments 
upon  plaintiff's  lands,  must  contain  a  full  and  specific  statement  of  the 
facts  authorizing  a  recovery  of  such  damages.  Smith  v.  Los  Angeles  d 
P.  R.  Co,  98  CaL  210,  33  Pac  53. 

A  complaint  ailing  that  defendant  wrongfully  entered  upon  plaintiff's 
premises  and  unlawfully  removed  and  carried  away  fixtures  therefrom 
to  plaintiff's  damage  and  inconvenience,  sets  up  a  cause  of  action  for 
trespass,  with  special  damages  for  injuries  to  fixtures.  Cans  v.  Hughes, 
41  N.  Y.  S.  K  106,  16  N.  Y.  Supp.  615. 

The  mere  danger  that  a  trespass  to  real  property,  or  a  nuisance,  by 
setting  water  back  on  plaintiff's  mill  privilege,  might,  if  sufliciently 
long  continued,  ripen  into  an  easement,  entitles  plaintiff  to  nominal 
damages.     Willey  v.  Bwiter,  57  Vt.  479. 

But  where  a  reversioner  sues,  he  must  allege  facts  showing  that  the  wrong 
is  of  such  permanent  nature  as  to  injure  the  reversion.  1  Chitty,  PI. 
16th  Am.  ed.  593. 

A  complaint  stating  facts  which  constitute  a  cause  of  action  is  not  invali- 
dated by  an  error  in  laying  special  damages  where  legal  damages  are 
recoverable.  Uoosier  Stone  Co.  v.  Louisville,  N.  A.  d  C.  B,  Co.  131  Ind. 
575,  31  N.  E.  365. 

A  demurrer  to  a  complaint  setting  forth  a  cause  of  action  founded  upon  a 
breach  of  contract,  for  which  only  nominal  damages  are  recoverable  in 
the  absence  of  any  allegation  of  special  damages,  should  be  sustained, 
with  liberty  to  the  plaintiff  to  amend  his  complaint  by  pleading  special 
damages.     Curtis  v.  Ritzman,  7  Misc.  254,  27  N.  Y.  Supp.  259. 

But  a  petition  which  sets  out  a  covenant  of  seisin  and  its  breach  is  not 
demurrable  because  it  does  not  allege  special  damages,  as  it  will  at 
least  entitle  plaintiff  to  nominal  damages.  Shell  v.  Evans,  7  Ohio  S.  & 
G.  P.  Dec.  501. 

An  averment  in  a  complaint  that,  by  reason  of  the  gross  negligence  of  a 
telegraph  company  in  failing  to  deliver  within  a  reasonable  time  a 
message  summoning  the  sendee  to  the  deathbed  of  his  mother,  the 
Abb.  Pl.  Vol.  I. — 27. 
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plaintiff  ha«  suiTored  great  damage  both  in  body  and  mind,  stating 
a  certain  amount,  is  broad  enough  to  embrace  any  damage  to  which  the 
plaintiff  is  in  law  entitled.  Havener  v.  Western  U.  Teleg,  Co,  117  N. 
C.  540,  23  S.  E.  457. 

But  in  an  action  against  a  telegraph  company  to  recover  damages  for  delay 
in  delivering  a  message,  the  plaintiff's  statement,  \rhich  avers  that  he 
was  thereby  ''hindered  and  prevented  from  seeing  his  father  alive  and 
ministering  to  his  wants  and  comfort,"  is  insufficient  when  it  fails  to 
allege  that  physical  suffering,  mental  anguish,  or  grief  resulted  to  the 
plaintiff  from  such  delay.  Eight  linger  v.  Western  U,  Teleg.  Co.  20  Pa, 
Co.  Ct.  630. 

An  allegation  in  a  complaint  in  an  action  against  a  telegraph  ocmpanj  for 
failing  to  deliver  a  message  announcing  that  the  addressee's  child  i^ 
dying,  and  requesting  an  answer,  that  he  would  have  replied  so  as  to  de- 
lay the  funeral  until  his  arrival,  and  would  have  immediately  startel 
for  home,  and  reached  it  in  time  for  the  funeral,  and  that  the  funeral 
would  have  been  delayed  until  his  arrival,  is  not  subject  to  demurrer  as 
stating  unreasonable  or  speculative  contingencies.  Western  U.  Tekg. 
Co,  V.  Lyman  (Tex.  Civ.  App.)  22  S.  W.  656. 

A  complaint  in  an  action  for  injuries  to  the  feelings  of  plaintiff  and  his 
wife  from  the  failure  to  deliver  a  telegram  informing  them  of  the  sick- 
ness of  the  wife's  father  need  not  state  by  distinctive  averments  the 
specific  damages  sustained  by  the  >vife,  in  order  to  support  a  judgment 
for  injuries  sustained  by  her.  Western  U.  Teleg,  Co,  v.  Russell  (Tex. 
Civ.  App.)  31  S.  W.  698. 

A  petition  in  an  action  against  a  telegraph  company  for  failure  to  deUrer 
a  message  by  plaintiff  to  his  brother  announcing  the  serious  illness  of 
their  mother  and  requesting  the  brother  to  come  and  go  with  him  to 
her  home,  alleging  that  by  the  failure  to  deliver  the  telegram  plaintill 
was  deprived  of  the  ''aid"  of  his  brother,  is  sufficient  without  all^n^ 
the  character  of  such  aid.  Western  U,  Teleg.  Co,  v.  Birohfield,  14  Tex. 
Civ.  App.  664,  38  S.  W.  635. 

A  petition  in  an  action  against  a  telegraph  company  for  failure  to  transmit 
a  message  stating  that  sendee's  father  was  very  sick,  alleging  that,  if 
the  telegram  had  been  delivered  with  reasonable  promptness,  plaintiff 
might  have  been  present  with  his  father  in  his  last  hours  and  attended 
his  funeral,  but  that  by  the  gross  negligence  of  defendant  the  death 
and  burial  took  place  without  the  sendee's  knowledge,  and  that  plaintif! 
had  suffered  great  pain  and  mental  anguish  and  distress  from  such 
negligence, — is  sufficient,  on  general  demurrer,  to  authorize  the  recover? 
of  damages  for  depriving  plaintiff  of  the  privilege  of  being  present  at 
his  father's  death  and  burial.  Western  U.  Teleg,  Co.  y.  Oahan,  17  Tex. 
Civ.  App.  657,  44  S.  W.  933. 

Plaintiff  in  an  action  for  the  debauching  of  his  wife  must  specially  allege 
damages  from  the  contraction  of  a  veneral  disease  because  of  the  inter- 
course  of  defendant  with  the  wife,  in  order  to  recover  therefor.  Dots- 
dall  V.  King,  97  Ala.  635,  12  So.  405. 

An  allegation  that  plaintiff  was  put  to  the  expense  of  oourt  costs  and 
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attorney's  fees  in  defending  against  a  writ  of  supersedeas  sued  out  by 
defendants  in  execution,  and  that  she  was  specially  damaged  in  a  certain 
emn  because  thereof,  is  a  su(!icient  claim  for  special  damages.  Bums 
T.  Oeorge,  119  Ala.  504,  24  So.  718. 

A  consignor  of  goods  cannot  bring  an  action  against  a  carrier  for  failure 
to  deliver  them,  without  alleging  that  he  is  the  owner  of  the  goods,  or 
that  he  was  liable  for  their  loss,  or  that  he  had  sustained  special  dam- 
age thereby.     Union  P.  R.  Co,  v.  Metcalf,  50  Neb.  452,  69  N.  W.  961. 

Damages  claimed  in  a  complaint  as  the  direct  and  necessary  result  of  the 
breach  of  contract  counted  on  need  not  be  specifically  alleged.  Richter 
V.  Meyers,  5  Ind.  App.  33,  31  N.  E.  532. 

In  an  action  for  breach  of  an  executory  contract  for  the  purchase  of  cattle, 
loss  from  depreciation  and  the  expense  of  keeping  the  cattle  until  a 
resale  is  made  is  a  natural  result  of  the  breach  and  need  not  be  specially 
pleaded.     Peters  v  Cooper,  95  Mich.  191,  54  N.  W   694. 

But  in  replevin  for  horses,  to  enable  plaintiff  to  recover  the  sum  paid  to 
the  liveryman  where  defendant  kept  them,  the  claim  should  be  specially 
pleaded.     Cook  v.  Clary,  48  Mo.  App.  166. 

A  petition  alleging  a  conspiracy  is  insufficient  in  its  averments  as  to  dam- 
ages, in  the  statement  that  by  means  of  interference  with  plaintiff's 
business  and  property  by  such  conspiracy  he  has  been  subjected  to  great 
loss  and  damage,  to  >^it,  a  specified  sum,  without  any  averment  of  the 
facts  constituting  damage.  Toledo  Electric  Street  R,  Co.  v.  Toledo 
Cotisol  Street  R.  Co,  10  Ohio  C.  C.  597. 

213.  Ad  damnum;  demand  of  judgment. 

At  common  law  the  words  ''to  the  damage  of  plaintiff"  in  a  speci- 
fied sum,  or  their  equivalent,  are  essential.^ 

Under  tlie  new  procedure  the  omission  of  such  a  clause  is  not 
ground  of  objection  if  the  facts  alleged  show  a  right  to  some  dam- 
ages, and  the  demand  of  relief  specifies  an  amount  sought* 

'  In  an  action  on  a  money  contract  the  omission  of  an  ad  damnum  clause 
was  held  fatal  on  general  demurrer,  and  not  helped  by  substituting  a 
demand  of  judgment  as  in  a  complaint  under  the  Code.  Broumson  v. 
Wallace^  4  Blatchf.  465,  Fed.  Cas.  No.  2,042. 

Case  was  erased  from  the  docket  where  the  writ  contained  no  ad  damnum 
clause,  notwithstanding  plaintiff's  damage  could  be  inferred  from  the 
declaration.    Deveau  v.  Skidmore,  47  Conn.  19. 

Where  there  are  several  counts,  each  must  contain  an  ad  damnum  clause. 
Dalby  V.  Campbell,  26  111.  App.  502.  Contra  on  this  point,  White  v. 
Demilt,  2  Hall,  405,  414. 

An  averment  in  the  body  of  the  complaint  that  the  plaintiff  was  damaged 
by  the  acts  charged  against  the  defendant  is  not  necessary  where  the 
prayer  of  the  pleading  demands  judgment  for  damages  which  he  has 
sustained  by  reason  of  the  matters  set  forth.  Jones  v.  Hirshhurg,  IS 
Ind.  App.  5S1,  4S  N.  E.  656. 
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The  petition  in  an  action  under  Ky.  Stat.  §  2312,  to  recover  double  damn^« 
for  wrongfully  suing  out  a  distress  warrant,  must  recite  the  statute  or 
eonclude  '*to  the  damage  of  the  plaintiff  contrary  to  the  form  of  the 
'  statute."     Gamett  v.  Jennings,  19  Ky.  L.  Rep.  1712,  44  S.  W.  382. 

*Riser  v.  ^yalton,  78  Cal.  490,  21  Pae.  362;  Christal  v.  Craig,  80  Mo.  ?67; 
Burkeholder  v.  Rudrow,  19  Mo.  App.  60. 

If  the  counts  respectively  show  damage,  a  sizzle  prayer  at  the  &k&  of  tbe 
complaint  is  enough  without  specifying  the  amount  claimed  under  each 
count,  respectively.    Spean  v.  Ward,  48  Ind.  541. 

A  complaint  showing  money  paid,  and  demanding  judgment,  was  held  no: 
bad  for  omitting  to  insert  "to  plaintiff*s  damage.*'  Orr  Water  Ditd 
Co.  V.  Reno  Water  Co,  19  Nev.  60,  6  Pac.  72. 

Conversely  it  is  held  in  Indiana  that  if  there  is  an  ad  damnum  dause,  an 
omission  of  a  separate  demand  for  judgment  is  not  fatal.  Ixmisvill 
y.  A.  d  C,  R.  Co.  v.  Smith,  68  Ind.  575. 

But  the  better  opinion  is  that  judgment  on  failure  to  answer  after  de 
murrer  overruled  should  not  be  entered  unless  there  is  an  exprw^ 
prayer  for  judgment. 

214.  Demanding  too  mnch. 

The  objection  that  the  complaint  demands  a  larger  amoimt  of  dam- 
ages than  its  allegations  entitle  plaintiif  to  recover  is  not  available  in 
support  of  a  demurrer.* 

^ Dodge  v.  Johnson,  9  N.  Y.  Civ.  Proc.  Rep.  339;  Meek  v.  McChtre,  49  Ctl- 
623. 

A  complaint  by  a  landlord  for  the  wrongful  le^^y  of  an  execution  on  goodF 
of  the  tenant  upon  which  the  landlord  has  a  lien  is  not  demurrable  be^ 
cause  it  claims  special  damages  which  are  not  recorerable.  The  proper 
practice  is  by  motion  to  strike  the  claim  from  the  complaint,  or  by  ob- 
jections to  testimony  or  instructions  to  jury.  Couch  v.  Davidsohj  109 
Ala.  313,  19  So.  507. 

A  demurrer  to  a  declaration  on  a  case  for  damages  will  not  lie  ^en 
the  declaration  makes  a  case  entitling  the  plaintiff  to  any  recorery 
whatever,  because  it  demands  other  or  greater  damages  than  tbe  case 
may  legally  entitle  the  plaintiff  to  recover.  Borden  v.  Western  l- 
Teleg.  Co.  32  Fla.  394,  13  So.  876. 

A  claim  in  a  declaration,  of  damages  to  which  the  plaintiff  is  not  entitled.  i« 
not  ground  for  sustaining  a  general  demurrer  where  the  declaration 
shows  a  right  to  some  damages.     Niwon  v.  Ludlam,  50  111.  App.  273. 

A  complaint  in  an  action  to  recover  damages  for  the  appropriation  of 
lands  taken  by  a  railroad  company  for  its  right  of  way  is  not  demur- 
rable, although  the  plaintiffs,  in  connection  with  a  recovery  for  their 
individual  interests,  attempted  to  recover  damages  which  accnied  to  ao 
ancestor.     Indianapolis  d  V.  R.  Co.  v.  Price,  153  Ind.  31,  53  N.  E.  1018. 

A  declaration  upon  an  attachment  bond  is  not  demurrable  because,  in 
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addition  to  damages  for  injurieB  covered  by  the  bond,  it  demands  dam- 
ages for  other  injuries  not  covered  thereby.  Offterdinger  v.  Ford,  02 
Va.  636,  24  S.  E.  246. 

Claiming  more  than  the  defendant  is  willing  to  admit  is  due,  or  more  in- 
terest than  the  defendant  admits,  is  no  sufficient  cause  for  demurrer. 
Abraham  v.  Levy,  18  0.  C.  A.  469,  30  U.  S.  App.  713,  72  Fed.  124. 

Contra  in  Georgia,  where  demurrer  serves  also  like  a  motion  to  compel 
amendment.  Kenny  v.  Collier,  79  Ga.  743,  8  S.  E.  58  (demurrer  as  to 
part  of  damages  sustained). 

215.  Exemplary  damages. 

It  is  necessary  to  set  out  in  the  declaration  the  facts  constituting 
fraud,  malice,  oppression,  etc.,  upon  which  a  claim  for  exemplary 
damages  is  baaed,  but  it  is  not  necessary  that  it  be  claimed  in  so  many 
words  that  some  or  all  of  the  damages  are  exemplary  or  punitive.* 

A  complaint  for  assault  and  battery  need  not  state  the  grounds  for 
actual  and  exemplary  damages  separately.^ 

^Louisville  rf  N.  R.  Co.  v.  Ray,  101  Tenn.  1,  46  S.  W.  644  (so  held  on 
error;  Citing  Savannah,  F.  d  W.  R.  Co.  v.  Holland,  82  Ga.  267,  10  S.  E. 
200;  Southern  Exp.  So.  v.  Brown,  67  Miss.  260,  7  So.  318,  S  8o.  426; 
Alahafna  G.  8.  R.  Co.  v.  Arnold,  84  Ala.  159,  4  So.  359). 

A  sufficient  basis  for  both  actual  and  exemplary  damages  is  stated  In  ft 
plea  in  reconvention  that  plaintiff,  with  knowledge  of  defendant's  in- 
terest in  a  lot  sued  for  by  plaintllT,  maliciously  and  to  harass  defend- 
ant, fradulently  sued  out  a  sequestration  writ  and  levied  it  on  defend- 
ant's property,  and  caused  her  and  her  furniture  to  be  put  into  the 
street,  to  defendant's  damage  in  a  stated  sum,  and  forced  her  to  rent 
and  pay  board  and  storage,  costing  her  another  sum  stated.  Moore  v. 
Smith  (Tex.)   19  S.  W.  781. 

An  allegation  in  a  pleading  that  a  conversion  of  property  was  unlawful, 
wanton,  and  malicious,  and  done  with  a  fraudulent  intent  to  deprive 
plaintiff  of  its  value,  is  sufficient  to  authorize  an  award  of  exemplary 
damages,  without  alleging  the  circumstances  showing  it  to  have  been 
so  done.  San  Antonio  d  A.  P.  R.  Co.  v.  Kniffen,  4  Tex.  Civ.  App.  484, 
23  S.  W.  5457. 

But  a  petition  alleging  that  plaintiff  contracted  with  defendant  to  carry  on 
a  newspaper,  and  that  defendant  "forcibly  and  unlawfully"  entered  upon 
and  took  possession  of  the  office  and  excluded  plaintiff  from  possession, 
does  not  state  facts  sufficient  to  authorize  a  recovery  of  exemplary  dam- 
ages.   Connor  v.  Seidell,  90  Tex.  275,  38  S.  W.  35. 

To  authorize  the  recovery  of  exemplary  damages  in  an  action  for  tort 
the  petition  must  show  that  the  injury  was  wanton,  wilful,  or  ma- 
licious ;  and  it  is  not  sufficient  to  allege  simply  such  matters  as  warrant 
the  recovery  of  actual  damages,  without  characterizing  them  as  wan- 
ton, wilful,  or  malicious.  Potter  v.  Stamfii,  2  Kan.  App.  788,  44  Pac. 
46. 
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A  petition  in  an  action  by  a  married  woman  under  the  Missouri  sUtntes 
to  recover  damages  for  the  loss  of  her  husband's  support,  comfort^  and 
society,  against  one  whose  conduct  is  alleged  to  have  driven  him  in- 
sane, need  not  claim  punitive  damages,  as  the  plaintiff  may  waive  such 
damages.    Clark  v.  Hill,  69  Mo.  App.  541. 

'Jackson  v.  Wells,  13  Tex.  App.  275,  35  S.  W.  528. 

A  special  exception  to  a  petition  upon  the  ground  that  the  actual  and  ex- 
emplary damages  are  not  specially  pleaded  is  properly  overruled  where 
the  petition  states  the  grounds  for  actual  damages  separately  from  those 
of  exemplary  damages,  such  statement  being  followed  by  a  proper  praj- 
er;  and  it  is  immaterial  whether  such  allegations  appear  in  one  or  ia 
different  paragraphs  of  the  petition.  Land  v.  Klein,  21  TeiL  Cir.  App. 
3,  50  S.  W.  638. 

216.  Itemization  of  damages. 

A  claim  for  damages  stated  in  the  aggregate,  and  not  itemized,  is 
subject  to  special  demurrer  where  the  damages  result  in  more  than 
one  way.^ 

^Sedherry  v.  Verplanok  (Tex.  Civ.  App.)  31  S.  W.  242. 

.  The  damages  claimed  in  a  reconventional  demand  migr  be  stated  in  a 
gross  sum  instead  of  being  itemized,  although  it  is  the  better  practicte 
to  itemize  the  damages.  Bickham  v.  Hutchinson,  50  La.  Ann.  765,  23 
So.  902. 

A  petition  alleging  that  if  plaintiff's  mules  had  been  transported  by  de- 
fendant with  diligence  he  would  have  been  able  to  sell  them  at  the  point 
of  destination,  but  tliat  in  consequence  of  defendant's  negligent  uelaj 
he  lost  such  opportunity  and  was  put  to  great  inconvenience,  expeow. 
and  loss  of  time,  and  was  compelled  to  drive  the  mules  from  place  to 
place  seeking  a  market  therefor,  by  which  they  were  much  reduced  ic 
value;  and  giving  the  amount  of  such  extra  expense,  the  value  of  the 
loss  of  time,  and  the  depreciation  in  value, — sufficiently  sets  up  the 
items  of  damages.  Missouri,  K,  d  T.  Co.  v.  Cocreham,  10  Tex.  Civ,  App. 
160,  30  S.  W.  1118, 

A  petition  properly  alleging  a  sufficient  amount  of  actual  damages  sbouli 
not  be  dismissed  on  a  general  demurrer,  or  special  exceptions  which 
amount  to  general  demurrers,  to  items  of  damage.  Doan  v.  D.  U.  0*- 
home  d  Co,  (Tex.  Civ.  App.)  33  S.  W.  156. 

A  petition  alleging  damage  for  money  paid  out  and  for  the  value  of  plaio* 
tiff's  time  and  that  of  his  servants  employed  in  the  treatment  of  diseases 
of  hogs  purchased  from  the  defendant,  who  represented  the  animals  to 
be  sound,  is  vague  and  indefinite  and  subject  to  a  special  exception  on 
that  ground,  \vhere  it  fails  to  itemize  the  amounts  expended  or  to  state 
the  approximate  time  occupied  by  the  plaintiff  and  his  servants.  Cole 
T.  Carter,  22  Tex.  Civ.  App.  457,  54  S.  W.  914. 
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Date. 

217.  Dates,  if  essential  to  the  cause  of      220.  Continuance  of  fact  or  right. 

action.  221.  "On  or   about,"  "thereupon,"  "at 

218.  Form  of  allegation.  and  before,"  "until  subse- 

219.  Several  events.  quent,"  etc. 

See  also  Pbematube  AcnoN,  §§  64-66,  aupra;  Delay,  §  223,  infra, 

217.  Dates,  if  essential  to  the  cause  of  action. 

If  it  appears  by  ttie  facts  alleged  that  the  sufficiency  of  the  plead- 
er's case  depends  on  the  precise  date  of  the  fact,  the  date  must  be  al- 
leged; and  an  omission  to  allege  it,^  or  the  allegation  of  an, insuffi- 
cient date,^  is  fatal  on  demurrer  on  the  ground  of  not  stating  facts 
sufficient  to  constitute  a  cause  of  action. 

This  rule  does  not  apply  to  a  date  merely  required  to  show  that  the 
action  was  not  prematurely  brought,  unless  the  facts  showing  that 
it  was  so  brought  affirmatively  appear.' 

^Where  dates  are  essential  to  the  validity  of  the  cause  of  action,  a  demurrer 
will  be  sustained  if  they  are  left  blank.  First  Nat.  Bank  v.  Deitoh, 
83  Ind  131  (Citing  Shappendooia  v.  Spencer,  73  Ind.  128;  Hyatt  v. 
Mattingly,  68  Lid.  271). 

Cox  V.  Farmers'  Mut.  Fire  Assur.  Asso,  48  N.  J.  L.  53,  3  Atl.  122,  holding 
in  an  action  on  a  fire  policy,  that  a  plea  of  a  by-law  of  the  company,  of 
which  plaintiff  had  notice  on  the  day  the  policy  was  issued,  was  bad 
for  not  alleging  that  the  by-law  was  adopted  before  the  contract  was 
entered  into. 

Plaintiff  in  an  action  on  a  bond  to  secure  the  payment,  by  a  consignee  of 
goods  for  sale  on  commission,  of  the  amounts  received  for  such  goods, 
must  allege  that  the  amounts  which  such  consignee  failed  to  pay  over 
were  for  goods  consigned  after  the  date  of  the  bond,  or  for  goods  pay- 
ment for  which  feU  due  subsequent  to  such  date.  Cahot  v.  MoMasters, 
55  Fed.  722. 

A  complaint  against  the  director  of  a  corporation,  under  .N.  Y.  Laws  1875, 
chap.  267,  making  the  directors  liable  for  its  debts  payable  one  year 
from  the  time  they  are  contracted  if  suit  is  brou^t  within  a  year  after 
they  are  payable,  upon  a  note  given  by  the  corporatioi^^  need  not  spe- 
cifically state  the  time  when  the  debt  was  contracted,  as  it  will  be  pre- 
sumed to  have  been  at  the  date  of  the  note.  Straus  v.  Sage,  10  Misc. 
118,  30  N.  Y.  Supp.  905. 

A  petition  in  an  action  based  upon  the  alleged  invalidity  of  county  bonds 
issued  before  the  Texas  validating  act  of  1885,  by  reason  of  noncom- 
pliance with  the  requisites  of  a  valid  issue,  s>hould  aver  the  date  of 
issue  and  delivery  thereof,  to  enable  the  court  to  decide  as  to  the  effect 
of  such  act  upon  the  grounds  of  invalidity  relied  upon.  Bute  v.  Cun- 
ningham (Tex.  Civ.  App.)  29  S.  W.  801. 

But  a  petition  in  an  action  to  recover  the  statutory  penalty  for  violating 
the  Sabbath  day  is  not  bad  for  omitting  the  day  of  the  month.    And 
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the  allegation  that  the  act  complained  of  occurred  on  the  Sabbath  day 
is  the  averment  of  a  fact,  and  not  a  mere  conclusion.  LouUviUe  d  N. 
R.  Co.  V.  Com.  92  Ky.  114,  17  S.  W.  274. 

The  date  of  an  advancement  is  immaterial,  and  need  not  be  alleged  in  a  pe- 
tition for  partition  of  land.    Courier  v.  Courier,    7  Ohio  Dec.  527. 

A  complaint  alleging  that  in  March,  1S90,  defendant  had  assistants  en- 
gaged in  the  practice  of  dentistry,  and  that  one  of  them, 
whose  name  is  not  given,  extracted  plaintiiT's  tooth  so  n^Ii- 
gently  as  to  inflict  serious  injury,  is  not  demurrable  for  failure  to 
give  the  exact  day  when  or  the  name  of  the  assistant  by  whom  plaintiff 
was  injured.    Wilkins  ▼.  Ferreil,  10  Tex.  Civ.  App.  231,  30  S.  W.  450. 

*Drigga  v.  Fleming,  112  Ind.  313,  14  N.  £.  86,  holding  that,  under  a  statute 
requiring  mortgages  to  be  recorded  within  ten  days,  an  exhibit  filed  with 
the  pleading  showing  record  after  the  ten  days  overrode  an  allegation 
in  the  pleading  that  it  was  within  ten  days,  and  made  the  pleading 
bad. 

An  answer  in  on  action  for  stssault  and  battery  alleged  by  plaintiff  to 
have  been  committed  December  '*22,^  alleging  that  on  December  "23*' 
plaintiff  entered  defendant's  buisness  room  in  a  drunken  condition,  and 
that  defendant,  believing  himself  to  be  in  great  danger,  struck  plaintiff 
with  a  beer  glass,  and  that  plaintiff  ought  not  to  recover  because  the 
assault  and  batteiy  was  committed  in  self-defense,  is  demurrable  on 
account  of  the  difference  in  the  dates,  under  Ind.  Rev.  Stat.  1894,  §  350, 
requiring  the  answer  to  "clearly  refer^  to  the  cause  of  action  intended 
to  be  answered.    Pyle  v.  Peyton,  146  Ind.  90,  44  N.  E.  925. 

*  See  §  64  of  subd.  v.,  9upra. 

218.  Form  of  allegation. 

At  common  law  a  specific  date  is  required  for  every  material  fact/ 
except  where  it  may  be  laid  with  a  coniinuando. 

Under  the  new  procedure  an  allegation  stating  that  the  fact  oc- 
curred within  a  period  specified  is  enoiigh  on  demurrer  if  each  date 
within  that  period  would  sustain  the  action  or  defense.*  And 
where  the  only  materiality  of  a  date  is  to  show  which  of  two  events 
took  place  first,  it  is  enough  on  demuri'er  to  all^e  of  one  that 
it  was  after  or  before  the  other.* 

If  the  specific  date  is  desired,  the  remedy  is  by  motion  to  make  more 
definite,  or  for  particulars.* 

*  It  18  a  general  rule  of  pleading  in  personal  actions  that  every  traversable 

faxst  must  be  alleged  to  have  taken  place  on  some  particular  day.  Eon 
V.  Dean,  90  Me.  308,  38  AU.  227  (Citing  Ode  v.  Baboodc,  78  Me.  41,  2 
Atl.  545. 

As  against  special  emnrrer,  ''heretofore'*  is  not  enough,  for  it  simply  de- 
notes time  past,  in  distinction  from  time  present  or  time  future. 
Hence,  an  allegation  that  defendants  "heretofore"  committed  the  tres- 
pass alleged  is  not  enough.    Park,  J.,  said :  "It  is  an  elementary  prin- 
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dple  of  the  lew  of  pleading  that  there  mtust  be  an  allegation  in  the 
declaration  of  the  time  when  any  material  or  traversable  fact  took 
place."  Andrews  v.  Thayer,  40  Conn.  156  (Citing  1  8wift  Dig.  601, 
603,  640,  651,  652,  702;  Story  v.  Barrell,  2  Conn.  665). 

In  a  suit  for  goods  seized  by  defendant  under  a  claim  for  rent,  filed  after 
avowry,  a  special  plea  of  partial  eviction,  which  does  not  specify  the 
time  thereof,  nor  the  portion  from  which  he  was  evicted,  is  bad  for 
uncertainty.    Scheihle  v.  Johnson,  19  N.  C.  lOS. 

In  a  dvil  damage  case  an  allegation  that  the  sales  complained  of  were  on 
divers  days  between  two  specified  dates  is  bad  even  on  general  de- 
murrer.   Shorey  v.  Chandler,  80  Me.  400,  15  Atl.  223. 

But  a  complaint  in  forcible  entry  and  detainer,  verified  and  filed  in  Sep- 
tember, alleging  demand  and  refusal  of  surrender  of  possession  in  the 
preceding  March,  and  that  defendants  "have  ever  since  said  demand  re- 
fused, and  they  still  refuse,  to  surrender  the  same  to  the  plaintiff,'* 
sufficiently  avers  that  they  refused  to  surrender  within  five  days  after 
demand.    Riminer  y.  Blasingatne,  94  Cal.  139,  29  Pac.  857. 

In  an  action  for  excise  penalties,  for  sales  on  each  day  within  specified 
periods,  it  was  held  that,  as  no  motion  to  make  definite  or  for  particu- 
lars had  been  made,  evidence  was  receivable  as  to  such  day.  Auburn  Em- 
cise  Comrs.  v.  Buriis,  20  N.  Y.  Week.  Dig.  272. 

In  an  action  against  a  town  for  injury  caused  by  a  defective  way,  it  is 
sufihDient  to  allege  in  the  declaration  that  notice  of  the  injury  as  re- 
quired by  statute  was  given  within  fourteen  days  after  the  accident^ 
without  specifying  the  particular  day  on  which  the  notice  was  given. 
When  the  statute  requires  a  thing  to  be  done  \vithin  a  specified  time  it 
is  usually  enough  to  allege  performance  within  that  period.  Smiley  v. 
MerriU  PlatUation,  84  Me.  322,  24  Atl.  872. 

A  statement  in  a  complaint  to  enforce  a  mechanics'  lien,  that  the  account 
was  filed  June  23,  1890,  sufficiently  shows  that  the  account  was  filed 
within  ninety  days,  as  required  by  statute,  where  it  appears  from  the 
complaint  that  the  last  of  the  material  was  furnished  May  29.  Rust- 
Owen  Lumber  Co.  v.  Fitch,  3  S.  D.  213,  52  N.  W.  879. 

^Kellogg  ▼.  Baker,  15  Abb.  Pr.  286,  and  cases  dted  (pleading  a  release). 

A  complaint  in  an  action  on  a  contract  for  fire  insurance,  which  alleges 
that  the  contract  was  made  on  some  day  in  September  prior  to  Sep- 
tember 21,  the  day  of  the  fire,  for  a  period  of  one  year,  is  suffioient, 
although  the  dates  are  left  blank  in  the  complaint,  wliere  they  appear 
from  papers  in  defendant's  possession.  Hartford  F.  Ins,  Co.  y.  King,  106 
Ala.  519,  17  So.  707. 

A  declaration  in  an  action  against  one  who,  by  an  indorsement  on  a  note, 
undertook  to  pay  a  part  of  the  principal  sum  due  thereon,  which  shows 
that  defendant,  before  the  institution  of  the  suit,  had  paid  on  the  note 
a  sum  in  excess  of  the  amount  stated  in  such  writing,  without  alleging 
that  such  sum  was  paid  before  the  agreement,  fails  to  state  a  cause  of 
action,  as  it  will  be  presumed  that  such  payment  was  made  after  the 
agreement.    Fidelity  d  C.  Co.  v.  Van  Dyke,  99  Ga.  542,  27  S.  E.  709. 
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An  allegatioD  that  material  for  bulldiog  was  furnished  "on  and  between*' 
two  dates  named  shows  that  the  material  was  furnished  sabBequent  *n 
a  mortgage  which  was  filed  on  the  first  of  such  dates.  Weir  ▼.  Thomas, 
44  Neb.  507,  62  N.  W.  871. 

A  petition  in  a  civil  action  for  a  breach  of  a  retail-dealer's  bond  in  sellin? 
liquors  to  a  minor  sufficiently  shows — at  least  on  general  demurrer— 
that  the  sale  was  made  after  the  execution  of  the  bond,  where  it  sets  out 
the  bond  in  full  and  the  date  of  the  sale,  subsequent  to  that  of  the  bond. 
Maier  v.  StatCy  2  Tex.  Civ.  App.  296,  21  S.  W.  974. 

*  A  complaint  on  a  contract  made  with  an  intestate  is  not  bad  for  ftiliog  to 
state  the  date  of  the  contract.  If  a  more  definite  averment  is  desired  a 
motion  should  be  made  to  make  the  statement  more  specific.  PurvianK 
▼.  Purvianoe,  14  Ind.  App.  269,  42  N.  E.  364. 

An  allegation  in  a  declaration  that  misappropriation  of  corporate  assets 
occurred  between  specified  dates  less  than  a  year  apart  is  saffidently 
specific  as  against  a  special  demurrer  that  there  are  no  allegations  of 
the  time  of  the  misappropriation.  EUia  v.  Pullman,  95  Ga.  445, 22  S.  £. 
568. 

A  complaint  upon  a  promissory  note  sufficiently  alleges  the  date  of  ma- 
turity, in  the  absence  of  a  motion  to  make  it  more  definite  and  certain. 
where  it  sets  out  the  note,  its  date,  the  interest,  and  credits,  and  alle^ 
that  the  balance  of  said  sum  remains  long  since  past  due  and  unpaid 
Stoddard  v.  Hill,  38  S.  C.  385,  17  S.  £.  138. 

In  an  action  to  recover  a  statutory  penalty  on  the  bond  of  a  retail  liquor 
dealer,  an  allegation  of  the  breach  of  the  bond  on  a  given  day,  ani  on 
divers  other  days  thereafter  during  the  same  and  succeeding  month. 
is  sufficiently  definite.  Drake  v.  State  (Tex.  Civ.  App.)  23  S.  W.  358, 
Affirmed  in  86  Tex.  329,  24  S.  W.  790. 

A  petition  alleging  the  unlawful  taking  and  conversion  of  personal  prop- 
erty on  a  specified  date,  and  that,  on  divers  dates  between  such  tim<; 
and  a  later  date  specified,  defendants  wrongfully  took  from  the  sas^ 
party  a  specified  quantity  of  seed  cotton  other  than  that  preriousiv 
mentioned,  reasonably  worth  a  specified  amoimt,  and  unlawfully  con 
verted  the  same  to  the  damage  of  plaintiff  in  the  value  specified,  ^ 
sufficiently  definite  in  alleging  the  other  conversions  than  that  on  the 
date  specifically  set  out.  Bryden  v.  Croft  (Tex.  Civ.  App.)  46  S.  W. 
853. 

219.  Several  events. 

When  several  facts  are  stated  in  one  continuous  sentence,  or  in  sev- 
eral sentences  connected  by  the  conjunction  "and,"  time,  though  al- 
leged but  once,  applies  to  every  fact.^ 

^Royce  v.  Maloney,  58  Vt.  437,  5  Atl.  395,  399  (Citing  Taylor  v.  FeW«f, 
Cro.  Jac.  443,  1  Chitty,  PI.  258. 

220.  Continuance  of  fact  or  right. 

The  presumption  that  a  fact  alleged  to  have  existed  on  a  specified 
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date  continued  to  a  later  date  is  not  sufficient  to  sustain  a  pleading  on 
demurrer.^ 

But  if  facts  showing  a  right  accrued  are  alleged,  an  allegation  that 
the  right  continues  is  not  necessary.^ 

^Parkhurst  v.  Wolf,  15  Jones  &.  S.  320. 

An  allegation  in  a  complaint  for  claim  and  delivery,  that  on  a  specified 
day  two  days  before  bringing  the  action  the  plaintiff  was  the  owner  of 
certain  goods,  is  inauffieient  to  show  ownership  at  the  time  of  bringing 
the  action.  Fredericks  v.  Tracy,  98  Cal.  658,  33  Pac.  750.  The  fact 
that  plaintiff  waa  the  owner  and  entitled  to  the  possession  of  the  prop- 
erty at  a  previouB  date  is  evidence  from  which  the  ultimate  faet  may 
be  deduced  upon  the  principle  that  a  thing  once  proved  to  exist  con- 
tinues as  long  as  is  usual  with  things  of  that  nature.  This  principle, 
however,  has  no  application  to  a  statement  of  facts  in  the  pleading 
(Citing  Alden  v.  Carver,  13  Iowa,  253,  81  Am.  Dec.  430). 

An  allegation  in  a  complaint,  of  an  indebtedness  existing  on  a  given  date, 
is  no  evidence  of  an  existing  indebtedness  upon  the  date  of  filing  the 
complaint  two  years  later.    Fairchild  v.  King,  102  Cal.  320,  36  Pac.  049. 

The  unguarded  and  unlighted  condition  of  a  pit  at  the  time  plaintiff  fell 
into  it  is  not  sufficiently  pleaded  by  averments  in  the  complaint  that 
the  pit  was  excavated  at  a  certain  date  and  left  without  protection  or 
ligihts  to  warn  travelers,  and  that  plaintiff  fell  into  it  on  or  about  the 
next  day,  without  averring  specially  its  condition  on  that  day.  Cotter 
V.  Lindgren,  106  Cal.  602,  39  Pac.  950. 

•In  replevin,  where  plaintiff  alleged  a  default  in  the  payment  of  certain 
notes  given  in  payment  for  the  property,  which  instruments  provided 
that  in  ease  of  default,  plaintiff  could  retake  the  property,  and  that 
it  was  his  iwtil  all  the  notes  were  paid,  but  did  not  expressly  allege  that 
the  right  to  retake  continued  at  the  time  of  suit,  a  demurrer  to  the 
declaration  should  not  be  sustained.  If,  after  default,  plaintiff  waives 
or  accepts  payment,  that  should  be  set  up  by  way  of  defense.  Tufts  v. 
Johnson,  29  lU.  App.  112. 

A  eomplaint  in  trespass  against  a  railroad  company  for  wrongfully  ap- 
propriating  a  strip  of  plaintiff's  land  and  for  damages  to  the  remaind- 
er is  not  bad  on  the  ground  that  it  does  not  show  plaintiff's  ownership 
and  possession  at  the  date  of  the  alleged  grievance,  where  it  avers 
such  ownership  and  possession  two  days  previously.  It  will  not  be 
presumed  there  was  a  change  between  the  two  days  named.  Pittsburgh 
C.  C.  d  8t.  L.  R,  Co,  V.  Harper,  11  Ind.  App.  481,  37  N.  E.  41. 

One  who  sets  out  the  valid  sale  to  himself  of  notes  need  not  allege  that  the 
ownership  of  t^em  is  still  in  him  at  the  time  he  brings  suit  on  them, 
since,  until  the  contrary  appears,  he  will  be  presumed  to  be  still  such 
owner.    Simpson,  H.  d  S,  v.  Masterson  (Tex.  Civ.  App.)  31  S.  W.  419. 

221.  "On  or  about,"  "thereupon,"  "at   and  before,"   "until   subse- 
quent," etc. 
Wliere  the  date  is  not  material,  or  only  material  as  showing  that 
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the  fact  occurred  before  action  brou^t^  stating  it  as  ''on  or  about^ 
is  sufRcient  on  demurrer.^ 

A  recital  that  the  accused  was  convicted  on  a  specified  date^  and 
"thereupon"  the  surety  executed  the  appeal  bond  described,  sufficient- 
ly states  the  date  of  the  bond  to  be  that  of  the  day  of  cwiviction.^ 

An  averment  of  want  of  knowledge  ''at  or  before"  a  specified  day 
sufiiciently  shows  want  of  knowledge  on  such  day.' 

An  averment  tJiat  a  party  had  no  knowledge  of  a  oertain  fact  "until 
subsequent"  to  a  specified  day  is  equivalent  to  an  averment  that  he 
had  such  knowledge  immediately  after  such  date, — as  early  as  the 
next  day,  if  necessary.* 

An  allegation  in  the  complaint  of  decedent's  mental  incapacity  ta 
convey  "prior  to  the  time  of  his  death,"  and  "immediately  before  such 
time,"  is  not  a  sudicient  averment  to  show  his  incapacity  at  the  time 
the  deed  was  executed.*^ 

*Bement  v.  Wimer,  1  N.  Y.  Code  Rep.  N.  S.  143  (saying  that  the  remedy 
wae  motion  to  make  more  definite  and  certain) ;  Kanaas  P.  JL  Co,  v. 
McCormick,  20  Kan.  107,  110. 

An  averment  in  an  answer  that  a  tender  was  made  "on  or  aboot"  a  cer- 
tain day  is  eufficaent  as  against  a  general  demun«r.  HaiU  t.  Smitkf  113 
Cal.  656,  46  Pac.  872. 

Even  when  time  is  material,  an  allegation  that  a  fact  oeenrred  on  or  about 
a  day  apeeified  may  be  sufficient,  if,  when  reasonably  interpreted,  it 
imports  a  day  within  the  requisite  period.  Thns,  where  an  nnqmlified 
aUegation  fixing  the  day  anywhere  within  the  year  mentioned  in  saeh 
an  allegation  would  establish  the  claim,  the  all^ation  may  be  held 
sufficient.    Leigh  v.  Leigh,  1  Dan.  Ch.  Pr.  369. 

Compare  Sidney  Diet.  7trp.  v.  Dee  Moinee  Ins.  Co,  75  Iowa,  647,  36  N.  W. 
902,  where  the  petition  in  an  action  on  an  insurance  policy  alleged 
that  the  loss  occurred  on  or  about  April  14,  1886,  and  that  proof  of 
loss  was  given  on  or  about  June  19,  1886,  it  was  held,  on  deanurrer,  not 
to  show  on  its  face  that  more  than  sixty  days  had  intervened,  and 
though  indefinite  was  not  demurrable.    Judgment  was  affirmed. 

A  complaint  in  an  action  to  foreclose  a  mechanics'  Men,  aUeging  that  the 
building  was  completed  ''on  or  about"  a  specified  day,  is  not  demurrable 
for  indefinitcness  as  to  the  date,  where  there  is  a  further  all^tion 
that  the  claim  of  lien  was  filed  within  thirty  days  after  the  com- 
pletion of  the  building,  as  the  only  purpose  of  alleging  the  date  is  to 
show  that  the  filing  was  within  such  time.  Wood  ▼.  Oakland  d  B.  R. 
T.  Co.  107  Cal.  500,  40  Pac.  806, 

^Robinson  v.  State,  34  Tex.  Crim.  App.  131,  29  S.  W.  788. 

■In  Muncie  Pulp  Co.  v.  Jones,  11  Ind.  App.  110,  38  N.  E.  547,  the  word 

"at"  was  evidently  used  for  "on." 
Bo,  an  allegation  in  an  action  against  a  warehouseman  for  conversion  of 


Vn. ^FOE  IKSUFFICIENCY  ;  PARTICULAR  ALLEGATIONS.  429 

com  deposited  with  him,  that  on  and  before  a  specified  date  defendant 
bad  no  corn  in  his  warehouse  or  under  his  control  of  the  quality  of 
plaintiff's  com  deposited  prior  to  a  specified  earlier  date,  but  had  sold 
all  such  com,  is  not  equivalent  to  an  allegation  that  on  a  specined  day 
defendant  did  not  have  in  bis  warehouse  sufficient  corn  of  the  kind  and 
quality  deposited  by  plaintiff.  Baker  ▼.  Bom,  17  Ind.  App.  422,  40 
N.  E.  930. 

^Heller  v.  Dyerville  Mfg,  Co.  116  Cal.  127,  47  Pac.  1016. 

'Camagie  v.  Divert,  31  Or.  306,  49  Pac.  89  L 

Dedication. 

222.  Sufficiency  of  averments. 

An  allegation  that  land  has  been  dedicated  to  a  specified  public 
use  is  sufficient  without  stating  whether  the  dedication  was  by  stat- 
ute or  was  at  common  law.* 

^Buffalo  ▼.  Harling,  50  Minn.  551,  52  N.  W.  931. 

The  facts  constituting  a  dedication  must  be  set  out.  Chicago  City  R.  Co, 
V.  Ward,  76  IlL  App.  536  (Citing  Baugan  v.  Mann,  59  111.  492;  Smith 
V.  Flora,  64  111.  94;  Chicago  v.  Johnson,  98  111.  618;  Littler  v.  Lincoln, 
106  111.  353;  May  wood  Co.  v.  May  wood,  118  111.  69,  6  N.  E.  866). 

8o  a  complaint  alleging  that  a  specified  street  across  defendant's  right  of 
way  was  opened,  planked,  graded,  and  worked  for  more  than  fifteen 
years,  is  insufficient  to  show  a  common-law  dedication,  in  the  absence 
of  an  allegation  that  this  was  done  by  defendant  or  its  predecessors  in 
title,  or  that  any  of  them  ever  dedicated  it  as  a  street.  Benson  ▼•  8t. 
Paul,  M.  d  if.  R,  Co.  62  Minn.  198,  64  N.  W.  393. 

Dei^y. 

See  also  LiiCHES,  S  349,  infra, 

223.  Delay,  laches,  etc. 

Where  delay,  laches,  or  staleness  of  claim  is  a  good  ground  for  re- 
fusing relief,  the  objection  may  be  raised  in  equity  under  a  demurrer 
for  want  of  equity,'  and  under  the  Code  *  for  not  stating  facts  suflB- 
cient  to  constitute  a  cause  of  action. 

But  to  apply  this  rule  the  facts  showing  the  necessary  lapse  of 
time  must  appear  on  the  face  of  the  pleading.* 

One  who  has  apparently  delayed  the  assertion  of  his  rights  should 
set  up  the  facts  excusing  his  delay .^ 

^Taylor  v.  Holmes,  14  Fed.  498;  Speidell  y,  Benrioi,  15  Fed.  753,  with  note 
(action  to  set  aside  a  trust;  demurrer  sustained). 

But  in  Beekman  ▼.  Hudson  River  West  Shore  R,  Co.  35  Fed.  3,  it  waa  held 


430  BBIEF  ON    PLEADINGS ^DEMUREEB. 

that  where  delay  by  a  bondholder  in  commencing  a  foreclosure  suit  of  a 
railroad  mortgage,  for  a  period  less  than  that  prescribed  by  the  statute 
of  limitations,  is  sought  to  be  availed  of  in  bar  of  bis  right  to  recoTer. 
the  fact  of  such  delay  is  a  mixed  question  of  law  and  fact,  and  should 
not  be  passed  upon  on  demurrer. 

A  bill  setting  up  a  stale  demand,  without  alleging  any  reasonable  ezeiue 
for  delay  in  the  assertion  thereof,  should  be  dismissed  for  want  of 
equity,  unless  properly  amended,  as  stale  demand  is  a  proper  ground 
for  demurrer.    Jarvia  v.  Martin,  45  VV.  Va.  347,  31  S.  E.  957. 

But  laches  is  not  available  on  demurrer,  wliere  the  bill  excuses  the  delay 
and  imputes  it  to  those  who  were  defending  the  action  in  which  the 
judgment  in  suit  was  rendered.    Carey  v.  Roosevelt y  83  Fed.  242. 

Nor  does  a  demurrer  to  a  bill  for  the  specific  performance  of  a  contract 
for  the  purchase  of  land,  that  "the  alleged  right  of  complaint  is  stale,'* 
bring  up  for  consideration  the  objection  that  complainant  has  so  acqui- 
esced in  the  assertion  by  the  vendor  and  bis  personal  representative  of 
possession  of  the  land,  and  the  reception  by  them  of  the  rents  and 
profits,  as  that  a  court  of  equity  in  the  discretionary  exercise  of  its 
jurisdiction  should  not  render  him  its  aid  to  enforce  the  contract 
Aahurat  v.  Peck,  101  Ala.  409,  14  So.  541. 

Nor  vnU  a  complaint  in  an  action  to  compel  the  reassi^ment  of  a  cer- 
tificate of  stock  on  the  ground  that  the  original  transfer  was  without 
consideration  be  held  bad  on  demurrer  on  the  ground  that  the  claim  has 
become  stale,  althoug'h  more  than  twenty  years  have  elapsed  since  tb« 
transfer.    Mt.  Morris  v.  King,  77  Hun,  18,  28  N.  Y.  Supp.  281. 

*BeU  V.  Hudson,  73  Cal.  285,  14  Pac.  791  (action  for  partnership  account- 
ing). 

A  petition  in  an  action  against  the  indorser  of  a  promissory  note,  under 
Tex.  Hev.  Stat.  art.  262,  which  does  not  allege  that  it  was  brought  with- 
in the  first  term  after  the  cause  of  action  accrued,  or  show  the  reason 
for  the  delay,  is  subject  to  demurrer.  Caldwell  v.  Byrne  (Tex.  Ctf- 
App.)   30  S.  W.  836. 

•McDermont  v.  Anaheim  Union  Water  Co,  124  Cal.  112,  56  Pac.  779. 

The  defense  of  laches  appearing  upon  the  face  of  bill  in  equity,  which  fails 
to  set  forth  facts  excusing  the  delay,  is  available  upon  demurrer,  eithtf 
general  or  special.    Kerfoot  v.  Billings,  160  111.  563,  43  N.  E.  804. 

Where  delay  alleged  to  constitute  laches  appears  upon  the  face  of  the  bill, 
the  excuse  should  appear  also.  Edison  Eleotrio  Light  Co.  v.  Equitdbk 
Life  Assur.  8oc.  55  Fed.  478. 

Laches  in  bringing  a  suit  for  the  profits  of  a  contract  was  held  not  to  be 
shown  on  the  face  of  the  bill,  where  that  did  not  show  when  the  con- 
tract was  completed.    Hazard  v.  Dillon,  34  Fed.  485. 

Jones  V.  Siauson,  33  Fed.  632,  holding  that  a  bill  founded  on  fraud  will 
not  be  held  bad  on  demurrer  on  the  ground  of  a  lapse  of  time  shorter 
than  the  statutory  period,  unless  the  bill,  upon  its  face,  without  re- 
verting to  inferences,  makes  a  clear  case  of  unreasonable  delay  after 
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discovery  of  the  fraud  (Citing  Sheldon  v.  Keokuk  Northern  Line  Pack- 
et Co.  8  Fed.  777) ;  Lincoln  v.  Purcell,  2  Head,  143,  73  Am.  Dec.  196. 

In  Alexander  v.  Byrd,  85  Va.  690,  8  S.  £.  577»  the  court  quoting  Coles  y. 
Ballard,  78  Va.  130,  says:  ''Laches  is  the  neglect  to  do  something  which 
a  party  ought  to  do;  and  mere  lapse  of  time,  unaccompanied  by  some 
circumstances  affording  grounds  for  a  presumption  that  the  right  has 
beeo  abandoned,  is  not  considered  'lachee'  and  claims  are  considered 
'stale'  only  where  gross  laches  is  shown,  with  unexplained  acquies- 
cence, in  the  assertion  of  an  adverse  right." 

*  An  allegation  in  a  complaint  in  an  action  to  rescind  for  fraud  a  contract 
for  the  purchase  of  corporate  stock,  that  plaintiff  gave  notice  of  his 
intention  to  rescind  "as  soon  as  he  learned  the  true  condition  of  the 
bank/'  showB,  as  against  a  demurrer,  a  full  discharge  of  his  duty  as 
to  time.    Taylor  v.  National  Bank,  6  S.  D.  511,  62  N.  W.  99. 

One  who  seeks  to  avoid  the  consequences  of  an  apparently  unreasonable  de- 
lay in  the  assertion  of  his  rights  on  the  ground  of  ignorance  must  al- 
lege and  prove,  not  merely  the  fact  of  ignorance,  but  also  when  and 
how  knowledge  was  obtained.  Bardt  v.  Heidtoeyer,  152  U.  S.  547, 
38  L.  ed.  548.  14  Sup.  Ct.  Rep.  671. 

And  an  allegation  that  by  the  fraudulent  acts  and  doings  of  the  parties  and 
their  fraudulent  concealment  of  the  equitable  interests  and  property  be- 
longing to  a  debtor  and  his  estate,  the  complainant  has  been  prevented 
from  obtaining  satisfaction  of  his  debt,  and  did  not  discover  the  facts 
until  a  few  months  prior  to  the  commencement  of  his  suit  against  the 
debtor,  which  was  just  prior  to  the  expiration  of  the  statutory  period 
of  limitation, — ^is  insufficient  to  excuse  laches  in  prosecuting  a  claim  to 
set  aside  an  alleged  fraudulent  conveyance  by  the  debtor,  after  his 
death.    Land  ▼.  Manley,  71  Fed.  7. 

Plaintiffs  in  trespass  for  mining  of  coal  on  land  of  which  they  have  re- 
ceived patent,  who  invoke  the  equitable  doctrine  of  relation,  should 
show  by  proper  averments  why  the  patentee  remained  silent  and  inac- 
tive for  twelve  years  after  filing  his  coal  declaratory  statement,  and 
that  his  apparent  failure  to  comply  with  the  law  and  exercise  due 
diligence  was  excusable.  Evans  v.  Durango  Land  d  Coal  Co,  25  C. 
C.  A.  531,  49  U.  S.  App.  320,  80  Fed.  433. 

And  a  general  averment  in  a  bill  to  redeem  from  a  sale  under  mortgage, 
that  at  the  time  of  the  sale  plaintiffs  were  minors  of  tender  years  with- 
out any  regular  guardian  to  look  after  their  affairs  and  interests,  and 
had  no  knowledge  of  the  same  until  "recently,"  when  they  made  inquiry 
of  friends,  who  informed  them  of  the  facts  set  forth  in  the  bill, — 'is  iu- 
BufiScient  to  negative  laches  upon  their  part  in  bringing  suit.  Lovelace 
V.  HtUchineon,  106  Ala.  417,  17  So.  623. 

But  a  petition  in  a  suit  brought  after  an  adjournment  of  the  term,  to  set 
aside  an  agreed  judgment  upon  the  ground  that  the  plaintiff's  signature 
to  the  agreement  was  forced,  need  not,  to  excuse  the  "delay,''  allege  more 
than  that  the  fraud  practised  upon  petitioner  was  not  discovered  until 
it  was  too  late  to  bring  it  to  the  attention  of  the  court  during  the  term. 
Lindsley  v.  Sparks,  20  Tex.  Civ.  App.  56,  48  S.  W.  204. 
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Kor  need  a  declaration  in  assumpsit  against  the  payee  of  a  note  who  has 
assigned  it,  to  recover  upon  failure  to  collect  from  the  maker,  though 
showing  apparent  delays  in  taking  steps  to  collect  from  the  maker,  aver 
excuses  for  such  delays  or  diligence  in  obtaining  satisfaction  from  the 
maker,  to  make  it  good  upon  general  demurrer.  Walker  v.  Bcnry,  58 
W.  Va.  100,  14  S.  E.  440. 

Delivery. 
See  also  Contracts,  S  155,  supra, 

224.  Delivery  and  acceptance. 

Delivery  and  acceptance,  when  used  in  regard  to  cliange  of  posses- 
sion of  a  thing,  being  correlative,  an  allegation  of  either  may  suffi- 
ciently import  the  other.^ 

^Gazley  v.  Price,  16  Johns.  207  (delivery  of  deed  "according  to  agree 
ment") ;  Davenport  v.  Whisler,  46  Iowa,  287. 

An  allegation  that  under  a  contract  for  payment  in  merchandise,  the  party 
applied  for  and  received  the  goods  under  and  in  performance  of  the 
contract,  is,  on  demurrer,  a  sufBcient  averment  of  delivery  and  per- 
formance of  the  contract.  Valley  R,  Co.  v.  Lake  Erie  Iron  Co.  46  Ohio 
St.  44,  1  L.  R.  A.  412,  18  N.  E.  486. 

See  also  CoNTHACTrs,  §  175,  supra. 

In  Horton  v.  Horion,  66  Wis.  32,  27  N.  W.  619,  an  all^ation  that  plaintilf 

delivered  to  defendant  ''a  list  of  notes  to  collect"  is  held,  in  view  of  the 

whole  pleading,  to  import  delivery  of  the  notes. 
A  perfected  sale  by  delivery  is  implied  by  an  all^ation  that  defendaoti. 

who  were  plaintiff's  stock  brokers,  sold  his  stodc  against  their  dutv  as 

his  agents.    Clark  v.  Meigs,  13  Abb.  Pr.  467. 
Delivery  and  acceptance  need  not  be  alleged  in  an  action  to  recover  as 

agreed  price  for  chattels.    MUliken  v.  Waldron,  89  Me.  394,  36  Atl.  63d 
Delivery  of  a  bond  need  not  be  alleged  in  a  suit  thereon,  especlaHv  where 

profert  is  made.    Boyer  v.  Bowles,  109  Mich.  481,  67  N.  W.  530. 

A  complaint  in  an  action  by  a  board  of  trade  to  recover  a  subscripticx^ 
sufficiently  alleges  a  delivery  of  the  subscription  to  it,  where  it  avfr- 
that  certain  subscriptions  were  solicited  and  given  by  private  io<ii 
viduals  to  reimburse  plaintiff  for  its  subscription  for  the  location  of  ^ 
manufactory,  and  that  among  such  subscriptions  was  that  of  defendant 
and  that  defendant  had  full  knowledge  for  what  htts  subscription  va' 
being  given,  which,  together  with  other  subscriptionfi,  was  made  as  as 
inducement  to  plaintiff  to  subscribe  for  the  location  of  such  plant 
Heller  v.  Elwood  Bd.  of  Trade,  18  Ind.  App-.  188,  47  N.  E.  649. 

But  an  immediate  delivery  and  an  actual  and  continued  change  of  posses- 
sion, essential  by  statute  to  make  a  sale  of  chattels  valid  as  against 
creditors  of  the  vendor,  are  not  averred  by  complaint  in  an  action  f^s 
conversion  by  the  vendee  of  sheep,  alleging  that  the  sheep  w&t,  at  the 


Vn. FOB  INSUFFIGIENOT  ;  PABTIOTTLAB  ALrSGATIONS.  488 

time  of  purchase,  in  the  possession  of  one  of  fche  veodors,  who  was  noti- 
fied by  the  sendee  of  the  purchase,  and  receiyed  the  sheep  from  the 
vendee,  and  agreed  to  herd  and  care  for  them  until  otherwise  disposed 
of.    Harmon  v.  HatokiriB,  18  Mont.  525,  46  Pac.  439. 

Hor  ie  the  deliveiy  of  partnership  property  by  a  receiver  to  the  principal 
in  a  bond,  which  is  an  express  condition  of  the  bond's  taking  effect, 
sufficiently  pleaded  by  the  recital  in  the  complaint  in  an  action  on  the 
bond,  of  the  Judgment  or  order  made  by  the  court  in  the  action  in 
which  the  bond  was  given,  in  which  it  is  stated  that  the  principal  is  in 
poeseseion  of  all  the  assets  of  the  partnership.  Larson  v.  Winder,  14 
Wash.  647,  45  Pac.  315. 

A  complaint  alleging  that  plaintiff's  deceased  judgment  debtor  paid  and 
advanced  the  entire  consideration  for  the  purchase  of  lands  sought  to 
be  subjected  to  the  payment  of  such  judgment,  and  caused  the  title  to 
be  conveyed  to  defendant  by  good  and  sufficient  warranty  deed,  and 
that  she  became  invested  with  the  l^gal  title  thereof,  sufficiently  shows 
the  delivery  of  such  deed.    Allen  v.  McRae,  91  Wis.  226,  64  N.  W.  889. 

For  the  difference  between  the  popular  sense  of  delivery,  as  meaiung  mere 
handing  over,  and  the  technical  legal  sense,  see  Young  v.  Clarendon  Twp. 
132  U.  S.  340,  353,  33  L.  ed.  356,  362,  10  Sup.  a.  Rep.  107. 

Demanb. 

225.  Promise  to  pay,  naming  time  or      228.  Demand  implied  from  other  alle- 

plaoe.  gations. 

226.  —  to  pay  on  demand.  229.  Trover. 

227.  Form  of  allegation.  230.  Necessity  of  alleging  demand  in 

particular  instances. 

See  also  CoNTEAcrs,  {§  172-193,  supra;  Duly,  §  277,  infra. 

225.  Promise  to  pay,  naming  time  or  place. 

On  an  absolute  promise^  whether  negotiable  or  not,  to  pay  a  speo- 
ified  sum  at  a  spedfied  time  and  place,  but  not  stipulating  for  a  de- 
mand, a  demand  need  not  be  alleged,  as  against  the  original  debtor.^ 

So,  also,  of  such  a  promise  to  pay  at  a  specified  time  without  nam- 
ing a  particular  place  ;^  and  of  a  promise  to  pay  at  a  specified  place 
without  naming  a  time.^ 

^Locklin  v.  Moore,  67  N.  Y.  360,  holding  that  the  rule  is  not  confined  to 
hiUs,  notes,  and  bonds,  but  includes  all  agreements  for  the  payment  of 
mon^. 

Wallace  ▼.  M'Connell,  13  Pet.  136,  10  L.  ed.  95,  holding  a  deolaration  not 

alleging  demand  sufficient  to  sustain  judgment  by  default. 

*Frafik  v.  Murray,  7  Mont.  4,  14  Pac.  654. 

Commercial  Nat,  Bank  v.  Chicago,  M.  d  8t.  P.  R,  Co,  46  Wis.  172. 

A  petition  in  an  action  on  past-due  coupons  payable  at  a  specified  place 
Abb.  Pu  Vol.  I.--28. 
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need  not  allege  presentation  for  payment  and  demand  and  refusal  ai 
the  time  and  place  named.  Vew  South  Brewing  d  lee  Co.  t.  PrioCj  21 
Kj.  L.  Rep.  11,  50  S.  W.  963. 
But  a  statement  upon  a  promissory  note  against  an  indorser  is  fatally  defec 
tive,  under  the  Pennsylvania  act  of  1887  requiring  that  plaintiff  make 
a  concise  statement  of  hifi  demand,  where  it  fails  to  aver  that  he  is  the 
indorsee  and  holder,  or  that  a  demand  of  payment  was  made  at  the 
maturity  of  the  note  at  the  place  where  it  was  payable.  Tradesmeus 
Bank  v.  Johnson,  12  Pa.  Ck>.  Ct  6,  1  Pa.  Dist.  R.  445. 

226.  —  to  pay  on  demand. 

On  an  absolute  promise,  whether  negotiable  or  not,  to  pay  on  de- 
mand, or  as  may  be  requested  or  directed,  but  not  expressly  making 
demand  or  request  a  condition  precedent,  a  demand  need  not  be  al- 
leged as  against  the  original  debtor ;  for  the  bringing  of  the  action  is 
a  sufficient  demand.^ 

Otherwise,  where  a  promise  expressly  requires  a  demand  as  a  con- 
dition precedent,^  or  a  statute  expressly  requires  demand.* 

'  Ernst  y.  BarUe,  1  Johns.  Can.  319. 

An  allegation  that  defendant  promised  to  repay  a  loan  "as  plaintiff  miglit 
direct"  does  not  require  a  demand,  because  that  is  what  the  law  implies 
from  a  loan.     Clute  v.  McCrea,  12  N.  Y.  S.  R.  647. 

Allegations  of  an  answer  in  a  suit  to  declare  a  lien  upon  hops  for  moneji 
advanced  upon  a  contract  for  the  purchase  of  hops  of  a  certain  quality, 
that  complainants  have  never  made  demand  upon  defendants  for  repay- 
ment of  the  money  alleged  to  have  been  advanced,  are  subject  to  excep- 
tion, although  the  contract  provides  that  defendant  shall,  upon  demand, 
repay  the  advances  made.    lAlienthal  v.  McCormiek,  8G  Fed.  100. 

*  Walker  y.  Welch,  13  111.  674   (a  charge  for  goods  sold,  and  promise  to 

pay  on  request). 

The  commencement  of  a  suit  on  a  tnut  deed  enforceable  six  months  after 
demand  is  not  a  sufficient  demand,  so  as  to  sustain  a  decree  six  months 
later.    Potomac  Mfg.  Co.  v.  Evans,  84  Va.  717,  6  S.  E.  2. 

*  McLean  v.  Manhattan  Medicine  Co.  22  Jones  A  S.  371,  805,  Reversing  3  K. 

Y.  550  (action  for  personal  tax). 

By  statute  in  Afassouri,  omission  to  demand  before  suit  must  be  pleaded  by 
defendant.    J^e  v.  Casey,  39  Mo.  383. 

A  complaint  to  foreclose  a  sewer-assessment  lien  under  Cal.  Stat.  1885,  p- 
147,  §  10,  is  fatally  defective  where  it  alleges  that  the  demand  for  pay- 
ment was  made  by  going  upon  the  prem-ises  and  making  a  public 
demand  therefor  from  the  owner,  without  alleging  that  the  latter  could 
not  "conveniently  be  found,"  as  the  statute  authorizes  such  demand  onJy 
where  he  is  unknown  or  cannot  be  conveniently  found.  McBean  v. 
Martin,  96  Cal.  188,  31  Pac.  5. 

And  a  demurrer  to  a  complaint  in  a  suit  to  enforce  an  assessment  lien 
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should  be  sustained,  where  the  complaint  does  not  show  any  demand  on 
the  premises.  Engelbret  v.  McElioee,  122  Cal.  284,  54  Pac.  900. 
But  a  complaint  to  enforce  the  lien  of  a  street  assessment  for  an  improve- 
ment is  not  bad  in  failing  to  show  a  compliance  with  Ind.  Acts  1891,  p. 
137,  §§  65,  70,  as  to  notice  of  the  assessment  and  demand,  as  those 
sections  relate  to  condemnation  proceedings,  and  not  to  street  improve- 
ment proceedings,  which  are  regulated  by  S§  73-82.  Spader  v.  Phih 
lip8,  9  Ind.  App.  487,  37  N.  E.  297. 

227.  Form  of  allegation. 

Where  demand  is  merely  necessary  to  perfect  the  ohligation,  and 
no  other  act  is  required  of  the  party  making  it,  and  no  time  or  place 
limited  for  making  it,  a  general  allegatiaxi  of  demand,  or  qualifying 
the  allegation  of  breach  by  the  words  ^'although  often  requested,"  is 

enough  on  demurrer.^ 

'  • ■      ...    -  ■  ' 

^Hohari  v.  HUliard,  11  Pick.   143;   Dyer  v.   Rich,   1   ilet.    ii;., 

Padelford,  10  Mass.  239,  6  Am.  Dec.  119  (alternative  contracts). 

An  allegation  in  a  complaint  against  a  sheriff  for  the  conversion  of 
property  seized  under  attachment  against  a  third  person,  that  plaintitT 
notified  him  that  he  was  the  owner,  and  demanded  possession  thereof,, 
sufficiently  alleges  a  demand  without  stating  that  it  was  made  in  th& 
manner  and  form  prescribed  by  Cal.  Code  Civ.  Proc.  §  689,  as  amended 
in  1891.  George  U.  Fuller  Desk  Co.  v.  McDade,  113  Cal.  360,  46  Pac. 
694. 

An  averment  by  a  vendor  in  a  complaint  for  breach  of  a  contract  for  the 
sale  of  land,  in  consideration,  among  other  things,  that  one  fifth  of  the 
capital  stock  of  a  corporation  shall  be  transferred  to  him,  that  he  has 
made  repeated  demands  upon  the  purchaser  for  one  fifth  of  the  capital 
stock  to  be  assigned  to  him,  sufficiently  avers  a  demand  for  the  stock. 
McCloy  v.  Cox,  12  Ind.  App.  27,  39  N.  E.  901. 

A  sufficient  demand  upon  defendant  to  furnish  plaintiff  with  natural '  gas 
under  an  agreement  that  the  defendant  sihall  furnish  sufficient  gas  to 
light  and  heat  four  residences  as  the  equivalent  of  half  of  the  annual 
rental  of  property  is  pleaded  by  a  complaint  alleging  that  the  gas  was 
furnished  aooorddng  to  the  contract  until  a  certain  date  during  the 
term  of  the  contract,  and  that  the  company  then  failed  and  ever  since 
has  failed  to  furnish  the  gas  as  provided  in  the  contract,  though  the 
plaintiff  has  often  requested  it  to  do  so.  Kokomo  "Natural  Oas  cC 
Oil  Co.  V.  Albright,  18  Ind.  App.  151,  47  N.  E.  682. 

A  complaint  alleging  a  large  amount  due  from  defendants  to  the  state, 
which  they  "wrongfully,  unlawfully,  and  unjustly  withhold  from  tlie 
state,"  sufficiently  alleges  that  a  demand  for  siv^  amount  was  made 
before  suit  was  brought.    Worth  v.  Stewart,  122  N.  C.  258,  29  S.  E.  579. 

An  allegation  "that  at  various  times  before  the  commencement  of  this  suit, 
plaintiff  demanded  of  said  defendant"  the  specified  sum,  is  sufficient 
on  a  verbal  contract  to  pay.    Frank  v.  Murray,  7  Mont.  4,  14  Paci  664. 
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In  an  action  on  an  adminiBtrator's  bond  under  a  statute  which  exprenly 
required  a  previous  demand,  a  general  all^fation  ia  good  on  general 
demurrer.    Ohio  U9e  of  Burriit  v.  Cowlea,  6  Ohio  St.  87. 

In  an  action  against  a  cboBtaUe  under  a  statute  requiring  a  previoos  de- 
mand, a  general  allegation  is  good,— especially  after  verdict  Earrit 
y.  Perry,  2  Bush,  101. 

S28.  Demand  implied  from  other  aUegations. 

An  allegation  of  refusal  is  equivalent  to  an  allegation  of  demand 
and  refusal.^ 

*  Hammond  v.  Mason  d  H,  Organ  Co.  02  U.  S.  724,  23  L.  ed.  767  (sufficiencf 
of  plea  to  bill  in  equity)  ;  MaUme  v.  Ifinnesofa  Stone  Co.  36  iOnn.  325, 
81  N.  W.  170  (so  held  on  motion  for  judgment  on  the  pleadings) ; 
Foulke  ▼.  Foulke,  2  SQt.  Sup.  a.  516,  6  N.  T.  Supp.  112  (action  fer 
legacy) ;  Huiohine  ▼.  Wade,  20  Tex.  7  (action  on  promise  to  "pay  oat 
of  the  proceeds  of  my  present  crop") ;  Divan  v.  Loomie,  68  Wis.  150,  31 
N.  W.  760  (contract  for  support). 

II  demand  is  necessary  before  action  upon  the  bond  of  an  Indian  agent, 
it  is  sufficiently  alleged  by  the  averment  that  the  defendants,  '^tiiough 
often  demanded,  have  severally  neglected  and  refused  to  pay  said  sam." 
United  States  v.  Belknap,  73  Fed.  19. 

▲  complaint  in  an  action  for  rent,  alleging  that  plaintiff  has  demsnded 
the  payment  of  the  sum  named,  but  defendant  refused  and  still  refines 
to  pay  the  same  or  any  part  thereof,  suificiently  avers  demand  and  non- 
payment, where  no  objection  ie  made  by  special  demurrer.  BUu  v- 
Sneath,  103  Cal.  43,  36  Pac.  1029. 

The  want  of  a  specific  allegation  in  a  oomplfunt,  that  no  demand  was  nisde 
before  suit,  is  met  by  an  allegation  that  defendants  refused  to  psy  tbe 
sum  sued  on.    Fergueon  v.  Hull,  136  Ind.  339,  36  N.  £.  254. 

An  averment  in  a  complaint  in  an  action  against  a  buildii^  and  savings 
association  for  the  recovery  of  money  paid  on  a  certificate  of  stock  for- 
feited for  nonpayment  of  dues,  that  the  defendant  had  neglected,  failed 
and  refused  to  return  the  money,  and  had  wrongfully  appropriated  and 
converted  the  same  to  Ms  own  use,  is  equivalent  to  a  direct  and  poflitl\% 
allegation  that  a  demand  had  been  made  before  the  commencement  of  tbe 
action.  People's  Bldg.  Loan  d  Sav.  Asso,  v.  Reynolds,  17  Ind.  App.  453. 
46  N.  E.  lOOB. 

An  averment  tliat  defendant  neglected  and  refused  to  pay  a  certain  sum  of 
money,  although  requested  so  to  do,  is  a  suificaent  allegation  of  a  de- 
mand made.    Fletcher  v.  Cummings,  33  Neb.  793,  51  N.  W.  144. 

In  an  action  for  conversion,  if  a  demand  be  necessary  an  allegation  of 
conversion  is  enough,  because  it  would  let  in  evidence  of  demand  and 
refusal.    Bemey  v.  Drewel,  33  Hun,  34. 

229.  Trover. 

Demand  before  suit  brought  need  not  be  av«rred  in  a  complaint  al- 
leging accual  conversion.^ 
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*  Stewart  ▼.  Long,  16  Ind.  App.  164,  44  N.  £.  63. 

An  averment  of  a  demand  and  ref iisal  is  not  essential  in  a  complaint  for 
conversion,  where  there  are  proper  allegations  of  ownership  and  value 
of  the  property  and  that  defendant  converted  it.    Baltimore  d  0.  R.  Co. 
v.  O'Donnell,  40  Ohio  St.  480,  21  L.  R.  A.  117,  32  N.  £.  476. 

An  all^ation  in  a  complaint  that  the  defendant  has  collected  money  be- 
longing to  the  plaintiff  and  converted  it  to  his  own  use,  and  has  wliolly 
failed  and  refused  to  pay  it  over  to  the  plaintiff,  shows  a  sufficient  de- 
mand to  sustain  an  action  for  conversion.  Sloan  v.  Lick  Creek  d  N.  B. 
Gravel  Road  Co,  6  Ind.  App.  584,  33  N.  £.  007. 

In  a  complaint  for  the  conversion  of  certain  bank  checks,  no  demand  need 
be  alleged  where  there  is  an  allegation  that  the  defendant  wrongfully 
disposed  of  and  converted  them.  Schmidt  v.  Oarfield  Nat.  Bank,  64 
Hun,  208,  10  N.  Y.  Supp.  252. 

But  a  complaint  for  the  conversion  of  a  bank  book,  which  does  not  allege 
that  defendant  wrongfully  secured  possession  thereof,  is  insufficient 
without  an  allegation  of  defendant's  refusal  to  return  it  after  due  de- 
mand therefor.    Hoff  v.  Coumeighi,  14  Misc.  314,  35  N.  Y.  Supp.  1052. 

And  a  complaint  in  an  action  to  recover  the  value  of  a  wagon  rented  by 
defendant  of  plaintiff  for  a  certain  purpose,  wiiich  fails  to  show  any 
demand  for  the  return  thereof,  or  that  the  wagon  was  used  for  any 
other  purpose  than  that  consented  to  by  plaintiff,  or  that  defendant 
had  done  anything  to  it  except  what  he  might  lawfully  do  to  render  it 
suitable  for  the  use  for  which  it  was  intended,— does  not  state  a  cause 
of  action,  notwithstanding  an  allegation  therein  of  conversion.  KenddU 
y.  Duluth,  64  Minn.  205,  66  N.  W.  1150. 

230.  Necessity  of  alleging  demand  in  particular  instances. 

Where  a  demand  is  a  condition  pi'ecedent  to  the  maintenance  of  a 
suit  the  complaint  must  allege  a  previous  demand.^ 

But  a  complaint  alleging  the  receipt  of  money  by  the  defendaai 
for  the  use  and  benefit  of  plaintiff  is  sufficient  without  an  allega* 
tion  of  a  demand.^ 

*  Castle  y.  amiih  (Gal.)   36  Pae.  850. 

A  petition  in  an  action  by  a  county  to  surcharge  a  settlement  between  a 
sheriff  and  a  commissioner  appointed  by  the  county,  and  to  recover 
money  allowed  to  the  sheriff  by  the  settlement,  must  allege  a  denuind  by 
or  order  to  pay  to  the  treasurer  before  action  was  brought.  Com,  em 
rel.  Bourbon  County  y.  McClure,  20  Ky.  L.  Rep.  1668,  40  8.  W.  780. 

A  complaint  against  a  carrier  for  unjust  discrimination  in  refusing  to  lease 
his  land  to  plaintiff  for  a  grain  warehouse,  or  to  make  or  permit  plain- 
tiff to  make  connections  with  his  buildings,  or  to  furnish  cars  for  ship- 
ping the  grain  of  plaintiff's  lessees  of  such  buildings,  is  bad  where  it 
fails  to  show  that  the  connection  or  track  demanded  could  be  made  on 
the  carrier's  land,  or  that  the  demand  therefor  or  for  the  cars  was 
made  by  plaintiff's  lessee.  Myers  v.  Chicago  M.  d  St.  P.  R.  Co,  60 
Minn.  371,  52  N.  W.  062. 
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A  statement  of  daim  against  a  county  to  recover  witness  fees  in  criminal 
eases  must  aver  demand  of  pajnnent,  that  payment  has  beoi  refused, 
and  that  plaintiff  has  been  injured  to  an  amount  which  corers  his 
elaim,  with  interest.    Rice  v.  Bchuylkill  County,  14  Pa.  Co.  Ct.  54L 

'  Field  V.  Brown,  146  Ind.  293,  46  N.  £.  464. 

A  complaint  for  money  had  and  received  or  paid  for  the  beaefit  of  the  de- 
fendant at  his  request  need  not  allc^  that  a  dwnaiid  was  made.  War- 
den V.  JfoUM,  10  Ind.  App.  334,  37  N.  £.  821. 

Particular  inetancea: — 

So,  a  complaint  under  the  Illinois  pauper  act,  9  3,  to  eompel  relativsB  to 
support  a  pauper,  need  not  aver  a  formal  demand  upon  them  for  hii 
support.  People  ex  rel,  Peoria  County  v.  Hill,  163  111.  186,  36  L.  R  A. 
634,  46  N.  E.  796. 

Heirs,  distributees,  or  creditors  of  a  decedent,  seeldng  a  settlement  and  dis- 
tribution of  his  estate  under  Ky.  Oivil  Code,  ${  428,  429,  need  not  al- 
lege a  demand  by  them  and  proof  of  their  claims.  Holland  v.  Lows,  101 
Ky.  98,  39  S.  W.  834. 

A  complaint  in  an  action  against  the  sureties  on  a  recognuanoe  need  not 
aver  a  demand.    State  v.  Bieeman,  12  Mont  11,  29  Pac.  534. 

A  complaint  in  an  action  of  forcible  detainer  need  not  aver  a  demand, 
uiBder  Mont.  Cods  Civ.  Proe.  9  2081,  subd.  1,  providing  that  one  who, 
by  force  or  threats,  unlawfully  holds  and  keeps  the  possession  of  resl 
property,  whether  acquired  peaceably  or  otherwise,  is  guilty  of  a  fordble 
detainer.    MoCleary  v.  Crowley,  22  Mont.  245,  56  Pac  227. 

A  petition  against  a  railway  ^mpany  for  its  refusal  to  furnish  ears  for 
the  transportation  of  cotton  seed  delivered  to  it^  ailing  that  plaintiff 
sustained  a  loss  of  $2  per  ton  thereby,  and  praying  damages  therefor, 
is  not  insufficient  in  not  alleging  a  written  demand  for  the  cars  and 
the  tendering  of  freight  charges  as  required  by  Sayles's  (Tex.)  Be^. 
Civ.  Stat.  art.  4227a,  imposing  a  penalty  for  a  railway  company^  re- 
fusal to  transport  and  deliver  freight,  as  the  action  is  not  based  on 
that  article,  but  upon  arts.  4226,  4227,  making  railway  companies  liable 
for  damages  caused  by  their  refusal  to  transport  property.  OaZoesfos, 
H.  ds  8.  A,  R.  Co.  V.  Schmidt  (Tex.  Civ.  App.)  25  S.  W.  452. 

A  oomplaint  alleging  in  terms  an  amount  of  money  due  plaintiff  from  de 

fendants  for  work  performed  at  their  special  instance  and  request  does 

not  s'how  a  mutual  current  account  for  whdch  it  is  necessary  to  allege 

that  demand  of  payment  was  made.    Robertson  v.  Woolley,  12  Wash. 

326,  41  Pac  48  (so  held  on  error). 

An  allegation  of  default  in  payment  of  part  of  the  bonds  secured  by  a  rail- 
road mortgage  is  sullicient  in  a  suit  to  foreclose  the  mortgage,  withoat 
setting  out  the  owners,  and  particular  demand  by,  and  failure  to  paj, 
each.    Grand  Trunk  R.  Co.  v.  Central  Vermont  R,  Co.  88  Fed.  022. 

Descent. 

Bee  also  Heib,  §  305,  infra;  Title,  §§  465-409,  infra. 

231.  Effect  of  alleg^ation. 

An  allegation  that  the  premises  descended  to  a  person  named,  as 
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the  heir  of  another,  sufiiclently  imports  that  he  was  such  heir  ^  and 
came  into  possession.* 

^8t,  John  V.  Northrup,  23  Barb.  25.    Contra,  Montgomery  v.  White,  10  Kjr. 

L.  Rep.  906,  11  S.  W.  10. 
Compare  Heib,  §  305,  infra. 

'So  held  of  plaintiff's  title  and  poeeeBsion,  in  partition.  Wainman  ▼• 
Hampton,  20  N.  Y.  Week.  Dig.  68. 

Description. 

a   Of  real  property,  234.  Certainty  of  description. 

232.  By  reference  to  deed,  map,      b.  Of  personal  property. 

or  patent.  235.  SufBcien<7^  of  descrlptioa. 

233.  By  reference  to  surveys. 

a.  Of  real  property. 

232.  By  reference  to  deed,  map,  or  patent. 

A  bill  fails  to  sufficiently  describe  land  where  it  refers  to  a  deed 
which  is  void  on  its  face  for  vagueness,*  or  to  a  recorded  deed  a  copy 
of  which  is  not  filed  as  a  part  of  the  bill.' 

A  description  of  premises  as  a  specified  lot  in  a  certain  block  and 
section  as  laid  down  upon  a  designated  recorded  map  is  sufficient.' 

A  complaint  for  trespass  upon  mining  property  sufficiently  de- 
scribee the  premises  by  reference  to  the  location  certificate  and  the 
patent,  which  contain  a  full  and  correct  description  by  metes  and 
bounds  of  the  plaintiff's  claim.^ 

^Adhims  v.  Adkine  (Tenn.  Oh.  App.)  52  S.  W.  728  (bill  dismissed). 

*  Stacker  y.  Wilson  (Tenn.  Gh.  App.)  52  S.  W.  709  (Mil  dismissed). 

But  the  description  of  premises  in  a  declaration  in  an  action  of  trespass 
quare  olausum,  simply  by  reference  to  the  town,  the  number  of  the 
TBOge  of  lots,  and  the  number  of  the  lot  in  w4iich  it  is  situated,  and  to 
a  deed  of  record  in  a  specified  book  and  page,  is  suflScient.  Swerdferger 
V.  Hopkins,  67  Vt.  136,  31  Atl.  153. 

A  bill  to  enforce  a  mechanic's  lien,  with  which  is  filed  as  an  exhibit  a 
copy  of  a  mortgage  describing  the  land  on  which  the  lien  is  claimed, 
sufficiently  describes  the  land.  Richlands  Flint  Olass  Co.  v.  Hilteheit^^ 
92  Va.  91,  22  S.  £.  806. 

*Ryan  ▼.  Middleshorough  Town  Lands  Co,  106  Ky.  181,  50  S.  W.  13. 

A  description  of  land  in  a  complaint  in  an  action  in  ejectment  as  ''tracts 

A  &  B  as  designated  on  the  map  accompanying  the  referee's  report  ia 

the  partition  suit  of  said  ranch"  in  the  superior  court  of  California 

cannot  be  said,  on  its  face,  to  be  incapable  of  ascertainment.    Pierce  ▼. 

Hilton,  102  Cal.  276,  36  Pac.  595  (so  held  on  error). 

^Bico-Aspen  Consol,  Min.  Co,  v.  Enterprise  Min,  Co,  60  Fed.  131. 
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233.  By  reference  to  iiirveyi. 

A  description  of  land  by  the  section,  townahip,  and  range  niunber, 
without  indicating  the  state  or  county,  or  referring  to  any  object  from 
which  a  location  in  the  state  can  be  inferred,  is  fatally  deficient^  Nor 
is  the  description  sufficiently  particular  where  the  property  is  de- 
scribed only  as  a  specified  number  of  acres  in  the  southwest  portion 
of  a  quarter  section.' 

A  description  which  is  evidently  false  in  a  certain  particular  will 
not  be  held  too  indefinite  and  uncertain,  when,  by  rejecting  the  false 
part  of  the  description,  such  a  perfect  description  remains  as  will  en- 
able a  competent  surveyor  to  locate  the  boundary.® 

A  complaint  in  ejectment  containing  no  description,  except  of  a 
straight  line,  is  demurrable  as  not  stating  facts  sufficient  to  constitate 
a  cause  of  action.* 

But  a  description  of  a  highway,  by  giving  a  single  line  and  its 
width,  is  sufficient  in  a  complaint  to  abate  an  obstruction,  since  such 
line  will  be  deemed  to  refer  to  the  center,  in  the  absence  of  anything 
in  other  parts  of  the  description  indicating  a  contrary  intention.^ 

And  a  petition  in  an  action  of  ejectment,  which  describes  land  as 
part  of  a  certain  survey,  and  alleges  that  plaintiff  cannot  give  the 
boundary  of  the  particular  land,  because  he  does  not  know  it  and  can- 
not ascertain  it,  but  that  defendant  does  know  it,  is  sufficient* 

But  a  complaint  describing  land  in  an  action  of  ejectment  need  not 
specify  the  character  in  which  a  surveyor  acted  in  establishing  oe^ 
tain  boundary  lines  referred  to  in  such  description.^ 

^Shelter  v.  fftnet,  149  Ind.  413,  49  K.  E.  348  (Citing  BwUtt  ▼.  BiHcm^  Ui 
Ind.  322,  40  N.  E.  1057 ;  Weed  y.  ^dmoficto,  4  Ind.  468 ;  Bomley  v.  Cal- 
line,  4  Blackf.  320;  Eel  River  Drain  Aeeo.  v.  Ti>ppj  16  Ind.  242;  Leary  v. 
LangedaU,  35  Ind.  74;  Lenninger  v.  Wenrick,  98  Ind.  596;  Liggett  T. 
Lozier,  133  Ind.  451,  32  N.  E.  712). 

A  description  of  a  tract  of  land  in  a  oomplaint  in  forcible  entry  and  de- 
tainer, as  the  "N.  W.  ^,  section  20,  townaAiip  29,  range  14  west,"  is 
not  void  for  uncertainty,  although  neither  the  meridian,  countj,  nor 
state  is  given;  there  being  but  one  tract  of  land  in  the  state  to  ?f4iicb 
such  description  is  applicable.  Devine  v.  Burleson,  35  Neb.  238,  52  K. 
W.  1112  (so  held  on  error). 

*  Bchueter  v.  Oray,  8  Kan.  App.  222,  55  Pae.  489. 

But  a  description  of  the  land  in  a  complaint  in  ejectment  as  being  29  acres 
off  the  south  end  of  60  acres  off  the  north  end  of  the  west  half  of  the 
northwest  quarter  of  section  15  in  a  certain  township  and  range  is  suf- 
ficient, as  it  furnishes  the  means  of  identification.  OoUim  ▼.  DrsMlor, 
133  Ind.  290,  32  N.  £.  883. 
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And  a  deBcription  of  land  in  the  complaint  in  an  action  to  recover  posseb- 
sion  thereof,  as  10  acres  off  of  the  south  end  of  a  specified  quarter  sec- 
tion,  except  4  acres  off  of  the  west  side  of  such  10-acre  tract,  sufficiently 
describes  the  land.    Barton  t.  Cridge,  145  Ind.  698,  44  N.  £.  541. 

*Hayden  ▼.  Brown,  33  Or.  221,  53  Pac.  490  (Citing  Anderson  t.  Baughman, 

7  Mich.  69,  74  Am.  Dec.  699;  Seaman  y.  Hogeboam,  21  Barb.  398). 

But  a  complaint  in  an  action  for  forcible  entry  and  detainer  of  a  part  of  the 
unsurveyed  public  domain  will  be  dismissed  where  the  actual  descrip- 
tion of  the  land  claimed,  required  to  be  given,  contaioB  a  greater  area 
than  that  allowed  by  law  to  any  person  or  association  of  persons  under 
any  circumstances,  since  in  such  case  no  conclusion  or  presumption  of 
lawful  possessdon  exists.  Holladay  Coal  Co,  v.  Kirker,  20  Utah,  192, 
57  Pac  882. 

*  Rowland  v.  Miller,  22  N.  Y.  Civ.  Proc.  Rep.  26,  18  N.  Y.  Supp.  205. 
^Freahour  v.  Hihn,  99  Oeil.  443,  34  Pac.  87  (so  held  on  error). 
•Chaffin  v.  Fulker$on,  95  Ky.  277,  24  S.  W.  1006. 

*  Fieroe  v.  Silipn,  102  Cal.  276,  36  Pac  595. 

234.  Certainty  of  desoription. 

The  land  should  be  identified  with  certainty*  and  beyond  a  poesi- 
bilily  of  future  controversy.^  But  a  description  is  sufficient  if,  by 
the  aid  of  a  competent  surveyor  and  persons  knowing  the  numtunents 
or  objects  mentioned  as  boundaries,  the  lines  can  be  found.* 

It  is  insufficient  to  describe  premises  merely  as  a  certain  number 
<if  acres  embraced  in  a  larger  tract  which  is  accurately  described.* 

But  in  an  action  to  recover  a  particular  portion  of  a  tract  of  land 
the  particular  part  need  not  be  described  with  precision,  where  the 
tract  is  described  and  it  is  alleged  that  the  plaintiff  is  the  owner 
thereof.' 

That  evidence  is  necessary  for  the  application  to  the  property  of 
the  description  in  a  bill  to  foreclose  a  mortgage  is  not  a  good  cause  of 
demurrer  to  the  bilL* 

*A  complaint  to  foreclose  a  mechanic's  lien  sufficiently  describes  the  prop- 
erty as  a  certain  lot  or  parcel  of  land  situate  in  a  city  named,  at  a 
specified  comer  of  streets  named.  Willamette  Steam  Mills  Co,  y.  Kre- 
mer,  94  Cal.  205,  29  Pac.  633. 

A  complaint  in  trespass  against  a  railroad  company  for  wrongfully  appro- 
priating a  portion  of  plaintiff's  lands  for  its  right  of  way,  and  for  dam- 
ages to  the  remainder  of  plaintiff's  land,  is  not  bad  because  it  does  not 
describe  the  particular  strip  taken  with  sufficient  certainty,  where  it 
shows  some  injury  to  the  remainder  of  the  land.  Pittsburgh,  C,  C,  ^ 
St.  L,  R.  Co,  V.  Harper,  11  Ind.  App.  481,  37  N.  E.  41. 

A  petition  in  ejectment  describing  the  lands  by  metes  and  bounds,  com- 
mencing at  the  **S.  £.  corner  of  the  N.  W.  14  of  the  N.  V4"  of  a  specified 
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■eetion,  town,  and  range,  is  sufficiently  definite  and  certain,  without 
setting  forth,  by  some  definite  landmark  or  survey,  where  socfa  oonier 
is  situated.  Mills  y.  Trover,  36  Neb.  292,  53  N.  W.  S7  (motioa  to 
make  more  definite  and  certain). 

The  lands  are  sufficiently  described  in  a  petition  to  quiet  title,  under  Mo. 
Rev.  Stat.  1889,  9  2092,  by  describing  them  as  ''the  accretion  made  by 
the  Missouri  river  to  section  24,  which  would  be,  upon  an  extemnon  of 
the  lines  of  the  congressional  survey,  the  southeast  quarter  of  section 
24,  and  the  northeast  quarter  of  section  25."  Reet  v.  McDaniel,  115  Mo. 
145,  21  S.  W.  913  (so  held  on  error). 

But  a  petition  in  summary  proceedings  for  the  recovery  of  real  estate  is 
ineuffieient  where  tlie  description  of  the  property  is  so  vague  that  it 
does  not  adequately  describe  the  premises  sought  to  be  recovered.  Be 
Cory,  37  App.  Div.  631,  56  N.  Y.  Supp.  6. 

And  a  complaint  to  reform  a  deed,  alleging  a  mistake,  and  that  bj  reaaon 
thereof  property  not  specifically  described  was  omitted  from  the  deed, 
is  insufficient.  A  correct  description  of  the  property  all^[ed  to  have 
been  omitted  should  be  given.  Parker  v.  Thomson,  21  Or.  523. 
28  Pac.  502  (so  held  on  error). 

A  complaint  to  foreclose  a  mortgage,  and  asking  reformation  of  the  de 
scription,  sufficiently  sets  out  the  land  mortgaged  and  the  mistake,  by 
alleging  that  it  is  described  as  part  of  the  southwest  quarter  of  a 
certain  section,  town,  and  range,  beginning  at  a  certain  distance  ve^t 
of  the  northeast  corner  of  said  quarter  section,  and  that  by  mutual 
mistake  of  the  parties  the  description  was  erroneously  written  so  as  to 
commence  su<^  distance  west  of  the  northeast  corner  of  said  section,  in- 
stead of  said  quarter  section.  Walls  v.  State  ex  rel.  MaUoit,  140  Lid.  16, 
38  N.  E.  177. 

A  description  of  premises  in  a  complaint  for  forcible  detainer,  as  "two  cer- 
tain rooms  situated  in  the  brick  building  on  Utah  street,  said  rooms 
being  No.  31  ly,}  £^  Paso  county,  Texas,  and  city  of  £1  Paso,  Pre.  No. 
1,"  is  sufficient  for  identification  although  the  premises  at  the  number 
mentioned  contain  three  rooms  instead  of  two,  and  the  designation  uf 
the  precinct  in  which  the  property  is  situated  is  abbreviated.  Mur^  v. 
Micand  (Tex.  Civ.  App.)  25  S.  W.  312  (so  held  on  error). 

A  petition  for  damages  for  negligently  setting  fire  to  premises,  alleging  tlie 
county  in  which  the  land  is  situated,  that  it  was  in  the  poaseasion  of 
one  plaintiff  under  lease  from  the  other  as  owner,  that  the  railroad  was 
operated  over  it,  and  stating  the  number  of  acres  burned,  sufficiently 
identifies  the  land.  Gulf,  C,  d  8.  F.  R,  Co.  v.  Jagoe  (Tex.  Civ.  App.)  32 
S.  W.  1061. 

Plaintiff  in  ejectment  must  claim  the  land  in  his  declaration  by  its  exte- 
rior boundary,  and  identify  it  to  that  extent.  Exceptions  or  reservations 
to  which  the  defendant  may  be  entitled  are  matters  of  defense.  Flem- 
ing  Oil  d  Qas  Co.  v.  Bouth  Penn  Oil  Co,  37  W.  Va,  645,  17  S.  E.  203 
(so  held  on  err<Mr). 

The  declaration  in  an  action  of  trespass  on  land,  or  an  action  on  the  case 
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in  lieu  thereof,  under  the  West  Virginia  statute,  is  demurrable  in  the 
absence  of  an  allegation  designating  or  describing  in  some  manner  the 
locus  in  quo  with  a  reasonable  degree  of  definiteness.  McDodrill  v.  Par- 
dee d  C.  Lumber  Co,  40  W.  Va.  564,  21  S.  E.  878. 

*Eecke  v.  Meyer,  68  111.  App.  65  (bill  for  specific  performance). 

^Ayers  v.  Reidel,  84  Wis.  276,  54  N.  W.  588  (so  held  on  error.  Citing 
Orion  v.  Voonam,  18  Wis.  447). 

But  a  description  of  the  mortgaged  premises  in  a  complaint  for  the  fore- 
closure of  a  mortgage,  as  bounded  by  the  lands  of  others,  of  which  lands 
no  description  is  given,  furnishes  no  data  from  which  the  sheriff  could 
locate  the  landa,  and  is  therefore  insufficient  to  warrant  a  decree. 
8watU  V.  Boweny  140  Iiid.  322,  40  N.  E.  1057. 

And  a  complaint  to  enforce  a  statutory  lien  on  a  portion  of  a  railway  right 
of  way  for  a  street  improvement  assessment,  describing  the  property  a»< 
"the  right  of  way  of  defendant's  railroad,  and  being  a  strip  of  ground 
134  feet  long  abutting  on  North  Main  street  between  Broadway  and 
North  streets,"  is  fatally  defective  where  there  is  no  further  description 
from  which  the  strip  could  be  located  or  surveyed,  and  it  gives  no  data 
by  which  the  court  could  judicially  determine  the  beginning  and  termi- 
nation thereof.  Lake  Erie  d  W.  R,  Co,  y.  Walters,  9  Ind.  App.  684,  37 
K.  K  296. 

^Harwell  v.  Foster,  97  Ga.  264,  22  S.  E.  994. 

A  petition  in  trespass  to  try  title,  describing  land  as  a  certain  number  of 
acres  in  a  given  county  and  state,  being  part  of  a  larger  tract  which  is 
specifically  described,  does  not  sufficiently  describe  the  land.  Halley  v. 
Fontaine  (Tex.  Civ.  App.)   33  S.  W.  260. 

*  Combs  Y.  Combs,  19  Ky.  L.  Rep.  1449,  43  S.  W.  697  (so  held  on  error). 

•  Grand  Trunk  R.  Co.  v.  Central  Vermont  R,  Co.  88  Fed.  622. 

Nor  can  the  question  whether  or  not  a  mortgage  of  an  "acre"  of  land  con- 
veys a  full  acre,  without  taking  into  consideration  a  road  passing 
through  the  mortgaged  land,  be  raised  by  demurrer  to  a  bill  to  fore- 
close the  mortgage.    Rickey  v.  Sinclair,  67  111.  App.  580. 

And  a  general  demurrer  for  insufficiency  of  description,  to  a  bill  to  compel 
the  determination  of  daims  to  three  separate  lots,  and  to  quiet  title,  i ^ 
properly  overruled,  although  the  description  of  one  of  the  lots  is  in- 
sufficient, if  that  of  the  other  two  lots  is  sufficient.  Inge  v.  Demouijy 
122  Ala.  169,  25  So.  228. 

b.  Of  personal  property. 

235.  Sufficiency  of  description. 

Where  the  property  sued  for  ia  described  as  well  as  its  nature 
admits  of,  that  is  all  that  is  required.^ 

A  description  is  sufficient  if  it  is  not  ambiguous  or  unintelligible, 
and  is  definite  enough  to  put  the  adverse  party  upon  notice  as  to  what 
he  will  be  called  upon  to  meet  at  the  trial.^ 
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^Burr  ▼.  Brantley,  40  S.  C.  538,  19  8.  E.  199,  holding  a  oomplaint  against 
a  iheriff  and  otben  for  wrongfully  seizing  property  under  exeeatioa, 
wbicfa  diBtinctly  alleges  that  two  of  the  defendants  forcibly  entered 
upon  plaintiff's  premises  and  gatbc  ed  from  his  fields  oertain  com  aod 
fodder  sued  for,  and  took  it  from  his  possession,  and  retained  and  re- 
fused to  deliver  it  upon  demand,  is  sufficient  as  to  the  deseription  of 
the  property. 

But  a  petition  to  set  aside  as  wrongful  a  levy  upon  and  sale  of  a  stock  of 
goods  in  one  mass,  at  a  great  sacrifice,  which  gives  a  mere  general  de- 
scription of  the  articles,  is  insufficient  where  it  does  not  appear  from 
the  pleadings  that  a  particular  description  cannot  be  given,  and  no  ex- 
cuse is  stated  why  it  is  not  given.  Beok  v.  Avondino,  82  Tex.  314,  18 
S.  W.  690. 

'Declaration  in  bail  trover,  describing  property  as  lawful  money  of  iiie 
United  States,  consisting  of  a  specified  number  of  silver  certificates  of 
a  specified  value  each,  and  of  another  specified  number  of  bank  notes 
of  a  specified  value  each,  and  of  a  specified  number  of  treasury  notes  of 
a  specified  value  each,  sufficiently  describes  the  property.  Farmen  Alli- 
ance Warehouse  d  Commieeion  Co,  v.  McElhannon,  98  Ga.  394,  26  8.  £. 
558. 

The  description  of  property  in  a  oomplaint  in  replevin,  as  all  the  saloon  fix- 
tures contained  in  and  being  on  certain  premises  deacribed  with  ref- 
erence to  the  number  of  the  street,  is  sufificient.  Oreenehaum  ▼.  Tayht\ 
102  Cal.  624,  36  Pae.  957. 

A  demurrer  to  a  complaint  upon  the  ground  that  it  is  ambiguous,  miii- 
telligible,  and  uncertain,  for  the  reason  that  it  does  not  contain  a  suf- 
ficient description  of  the  property  sued  for,  does  not  raise  the  objeetioo 
of  the  uncertainty  of  the  description  where  it  is  clearly  not  ambignoa^ 
or  unintelligible.    Ibid, 

A  declaration  in  an  action  of  trover,  which  describes  the  property  eooverted 
as  certain  timber  and  logs  cut  from  land  of  the  petitioner  by  a  person 
named,  and  by  him  deposited  in  the  waters  of  a  certain  river  not  Ur 
from  a  certain  bridge,  and  as  the  same  timber  and  logs  referred  to  in 
a  contract  between  the  petitioner  and  such  person,  of  a  given  date,  and 
recorded  in  the  clerk's  office  of  the  superior  court  of  a  named  county, 
in  a  given  volume  and  page,  is  sufficient.  Leitner  ▼.  Strickland,  89  6a. 
363,  15  S.  £.  469. 

A  declaration  in  trover  by  an  insolvent  trustee  for  the  conversion  of  prop- 
erty of  the  insolvent  by  one  claiming  under  a  chattel  mortgage  suffi- 
ciently describes  the  property,  under  Md.  0)de,  p.  1103,  art.  75,  tftibd. 
31,  as  "three  horses,  three  carriages,  and  one  set  of  double  harness  of 
I  great  value."    Crocker  v.  Hopps,  78  Md.  260,  28  Atl.  99. 

A  description  of  property  in  a  petition  in  an  action  upon  an  official  bond 
for  the  conversion  of  property  seized  and  sold  under  execution  is  suffi- 
cient where  it  is  definite  enough  to  put  the  defendants  upon  notice  of 
what  they  are  called  upon  to  meet  upon  the  trial.  Bunt  v.  Hardin,  14 
Tex.  Civ.  A  pp.  285,  36  S.  W.  1028. 

A  petition  in  replevin  for  about  200  or  250  cubic  yards  of  stooe,  consistiBg 
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of  oblong  blodcB,  lying  in  its  natural  oonditiov  as  it  came  from  the 
quarry,  auffieientlj  describes  the  property.  Sawyer  v.  Middlesboraugh 
Toven  Co,  13  Ky.  L.  Rep.  650,  17  S.  W.  444  (so  held  on  error). 

Defendants  in  an  action  for  the  wrongful  seizure  of  property  under  execu- 
tion, who  admit  by  their  demurrer  all  the  allegations  of  the  complaint, 
including  the  admission  that  they  took  by  force  the  identical  property 
sued  for  from  plaintiff's  possession,  and  still  retain  it  in  their  posses- 
sion, thereby  waive  any  objection  to  want  of  deflnitenees  in  the  com- 
plaint in  describing  the  property  sued  for.  Burr  ▼.  Brantley,  40  8.  C. 
538,  19  S.  £.  199. 

A  description  of  property  in  a  complaint  to  foreclose  a  mortgage,  as  one 
share  of  water  in  a  specified  ditch  and  ten  shares  of  the  capital  stodk 
of  a  specified  corporation,  is  sufficient,  where  this  is  the  description  in 
the  mortgage.    Booh  v.  Hall,  107  Cal.  160,  40  Pac.  117. 

A  complaint  in  unlawful  detainer,  which  is  sufiicient  for  a  recovery  of  the 
realty,  will  withstand  a  demurrer,  whether  the  personalty  is  sufficiently 
described  therdn  or  not.  Hughe9  ▼.  Windpfennig,  10  Ind.  App.  122,  37 
N.  E.  432. 

DXTSNTION. 

S86.  Wrongfulnesi. 

If  facts  are  alleged  showing  title  and  apparent  right  of  possession 
in  plaintiff^  an  allegation  that  defendant  became  possessed  of  and 
refused  to  deliver  on  demand^  and  wrongfully  detains,  the  property, 
is  sufficient  on  demurrer.^ 

An  allegation  of  wrongful  detention,  without  alleging  wrongful 
taking,  or  demand  and  refusal,  is  an  allegation  of  a  mere  conclusion, 
and  insufficient  on  demurrer.^ 

^Griffin  ▼.  Long  Island  R.  Co.  101  N.  Y.  348,  4  N.  E.  739  (replevin) ;  Shel- 
don V.  Hoy,  11  How.  Pr.  11  (conversion). 

In  LouUville,  E.  d  8t.  L.  Co.  ▼.  Payne,  103  Ind.  183,  2  K.  E.  682,  where 
the  petition  added  that  the  wrongful  detention  was  under  execution 
against  plaintiff  on  a  judgment  which  was  "absolutely  void,'*  it  was 
held  that  the  latter  was  a  conclusion  of  law;  and  rejecting  this»  the 
petition  showed  detention  imder  execution,  which  could  not  be  deemed 
wrongful. 

^Beifret  v.  Kraft,  13  N.  Y.  Civ.  Proo.  Rep.  321  (replevin).  Contra,  Bimuor 
▼.  CoiMMy  56  Barb.  395. 

DILIOEI90B. 

237.  Concliision  of  law. 

An  averment  in  an  action  against  the  indorser  of  a  note,  that  the 
plaintiff  prosecuted  the  claim  against  the  makers  with  diligence,  is  a 
<,'onclusion  of  law,  and  the  facts  showing  diligence  sliould  be  alleged.^ 
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^  Wakefield  ▼.  Pint  Nat,  Bmnk,  19  Ky.  L.  Rep.  426,  40  S.  W.  92L 

So,  the  avenuent  in  a  bill  to  reBtrain  the  oolleetion  of  a  judgment,  that  the 
complainant  "ueed  all  the  diligence  in  his  power  to  procure  the  evldooe 
necMwmry  to  defeat  eaid  eause,"  referring  to  the  suit  in  ivhidi  the  judg- 
ment waa  obtained,  is  InBufficient,  as  the  facts  in  regard  to  diligesoe 
must  be  set  out.    Brady  v.  Horvath,  79  111.  App.  17. 

DiSCLAIMJBB. 

238.  Sufficiency. 

A  disclaimer  which  avails  to  exonerate  defendant  from  costs  is  not 
bad  on  demurrer,  although  it  be  not  suiRcient  to  bar  the  acUoiL^ 

^MoAdatns  v.  Lotion,  118  Ind.  1,  20  N.  £.  623  (ejectment). 

DiVOBCE. 

239.  Jurisdiction, — residenosi,  243.  —  of  cruelty. 

240.  Allegation  of  marriage.  244.  —  of  intemperanoai 

241.  —  of  adultery.  246.  Averments  concerning  alimooy. 

242.  —  of  abandonment  or  desertion. 

239.  Jurisdiction, — ^residence. 

It  should  appear  plainly  on  the  face  of  the  petition  that  the  facts 
giving  jurisdiction  to  the  court  exist.* 

Residence  in  the  state  and  county  for  the  statutory  period  before 
the  commencement  of  a  divorce  suit  must  be  shown.^ 

*Paie  V.  Pate,  6  Mo.  App.  49. 

'Grcdier  v.  Gredlcr,  36  Fla.  373,  18  So.  762  (Citing  Phelan  v.  PheUsn,  12 
Fla.  449;  Miller  v.  Miller,  33  Fla.  453,  24  L.  R.  A.  137,  15  So.  222). 

An  averment  of  residence  for  the  statutory  period  is  equally  essential  in 
a  croes-com plaint.    Coultkurst  v.  Coulihurst,  68  Cal.  239. 

It  must  be  alleged  that  the  parties,  or  one  of  them,  has  an  actual  bona  fide 
doniicil  within  the  state,  and  haa  had  for  the  period  required  by  stat- 
ute before  the  commencement  of  the  action.  Bennett  ▼.  Bennett,  28  Cal- 
600. 

Allegations  that  the  plaintiff  is  now  and  has  been  for  the  requisite  stat- 
utory period  last  past  a  bona  fide  resident  of  the  state  and  county  are 
sufficient.     Poison  ▼.  Poison,  140  Ind.  310,  39  N.  E.  498. 

The  very  words  of  the  statutory  requirement  as  to  residence  need  not  be 
stated  in  the  petition,  but  the  allegations  must  cover  the  intent  and 
meaning  of  the  statute.  Collins  v.  Collins,  53  Mo.  App.  470.  In  this 
oase  an  allegation  that  plaintiff  is  now,  and  has  been  for  more  than  one 
year  prior  to  the  filing  of  the  petition,  a  resident  of  a  certain  county  in 
the  state,  was  held  insuffldent  to  show  the  residence  required  by  statute, 
of  one  whole  year  next  before  filing  the  petition,  since  it  fails  to  iicg%- 
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live  that  the  residenoe  was  not  made  up  of  a  year  or  parts  of  years  long 
past,  or  of  an  aggregation  of  different  periods. 

S40.  Allegation  of  marriage. 

An  averment  that  the  parties  lived  together  as  husband  and  wife 
is  not  equivalent  to  an  allegation  of  marriage.  If  it  does  not  appear 
that  the  cohabitation  was  in  pursuance  of  a  contract  of  marriage  the 
petition  is  demurrable.^ 

^Andrews  v.  Andrews,  75  Tex.  609,  12  S.  W.  1124. 

The  time  and  place  of  the  marriage  should  he  alleged.  Lattier  ▼.  Lattier, 
5  Ohio,  538. 

A  libel  for  divorce  on  the  ground  of  desertion  is  fatally  defective  when  it 
avers  only  that  a  marriage  is  alleged  to  have  taken  place  between  the 
parties,  and  does  not  aver  a  lawful  marriage.  Connor  v.  Conmor,  1  Pa. 
Dist.  R.  35S. 

An  averment  in  a  bill  for  divorce,  that  the  oratrix,  giving  her  maiden 
name,  was  lawfully  and  legally  married  to  defendant,  naming  him, 
is  a  sufficient  averment  of  the  marriage.  Farley  v.  Farley,  94  Ala.  501, 
10  So.  646. 

A  bill  for  divorce  allying  that  plaintiff  and  defendant  lived  together  as 
huaband  and  wife  until  defendant  deserted  and  abandoned  the  plaintiff, 
and  that  some  years  before  such  desertion  defendant  informed  plaintiff 
that  he  had  a  former  wife  living,  but  had  obtained  a  decree  of  divorce 
from  her,  of  which  he  showed  a  copy,  and  that  after  consultation  they 
deemed  it  unnecessary  to  have  another  marriage  ceremony  performed 
and  continued  to  live  together  as  husband  and  wife  until  the  husiband'tf 
desertion,  sufficiently  shows  the  existence  of  the  marital  relation  be* 
tween  the  parties.    Flanagan  v.  Flanagan,  116  Mich.  185,  74  N.  W.  460. 

But  the  consummation  of  a  marriage  contract  or  cohaibitation  after  mar- 
riage is  not  sufficiently  pleaded  by  an  allegation  in  a  complaint  in  an 
action  to  recover  alimony,  that  the  wife  has  done  her  duty  as  wife  and 
mother  faithfully,  and  after  her  marriage  accompanied  the  defendant 
at  his  request  and  upon  his  express  promise  that  he  would  support  and 
protect  her.    MiUer  v.  Miller,  43  S.  C.  306,  21  S.  E.  254. 

241.  —  of  adultery. 

A  bill  for  diverce  on  the  ground  of  adultery^  which  makes  a  specific 
charge  of  act*  person,'  place,  and  time,*  followed  by  a  general  alle- 
gation of  similar  acts  with  the  same  person  at  the  same  place  and  at 
times  before  and  after  the  specific  date  before  alleged,  is  not  demur- 
rable for  vagueness,  indefiniteness,*  or  uncertainty.^ 

The  plaintiff  need  not  set  up  negative  averments  to  the  effect  that 
he  has  not  himself  been  guilty  of  adultery.* 
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^  An  allcgmtion  thmt  defendant  wms  living  'Hn  open  and  notorions  adultery^ 
is  sufficient.    Marble  v.  Marble,  36  ^fidi.  386. 

But  a  bill  for  divorce  alleging  that  plaintiff  is  now  informed,  believes,  and 
charges  that  since  her  marriage  her  husband  has  been  guilty. of  "adnl- 
terj,  on  many  occasions,'*  and  that  she  has  not  lived  or  cohabited  with 
him  since  learning  of  such  fact,  is  bad  for  indefiniteneea.  MiUer  v. 
Miller,  92  Va.  196,  23  S.  E.  232. 

*  It  is  necessary  to  state  the  name  of  the  person  with  whom  the  adnlteiy  is 

committed  if  the  person  is  known;  but  if  unknown  the  fact  shoald  be 
stated,  and  there  must  be  reasonable  certainty  as  to  time  and  place. 
Marrell  v.  M<irrell,  1  Barb.  318. 

Averments  in  fche  answer  charging  the  plaintiff  in  a  auit  for  divorce  with 
having  committed  adultery  with  unknown  persomi  in  a  certain  city, 
are  sufficient  to  resist  a  motion  to  make  the  pleading  more  definite. 
An  application  for  a  bill  of  particulars  is  the  appropriate  remedy. 
Kelly  V.  Kelly,  12  Misc.  467,  34  N.  Y.  Supp.  255. 

An  all^iation  in  a  complaint,  stating  that  the  defendant  committed  adalteiy 
within  certain  dates  specified,  in  a  designated  city,  with  a  person  whose 
name  is  unknown,  without  specifically  designating  the  person  or  the 
time  and  place,  is  sufficient  to  admit  proof  of  the  fact  alleged.  JfttdbeU 
V.  UiteheU,  61  N.  Y.  398. 

*  The  allegations  in  a  suit  for  divorce  on  the  ground  of  adultery  shoald  be 

sufficiently  specific  as  to  the  time,  place,  and  person  with  wliom  the  of- 
fense was  committed,  to  give  the  defendant  reasonable  notice  of  what 
he  is  called  upon  to  meet,  and  a  reasonable  opportunity  to  prepare  his 
defense.    Trubee  v.  Trubee,  41  Conn.  36. 

An  averment  charging  the  commission  of  adultery  in  a  certain  year,  within 
a  specified  county,  with  a  designated  person,  is  sufficiently  definite  so 
far  as  the  venue  is  concerned.  The  time  might  be  more  specific,  bat  it 
is  enough  that  it  is  alleged  that  it  was  before  the  oonunencement  of  the 
suit.    Hatces  v.  Ha/u^ee,  33  111.  286. 

Allegations  of  adultery  characterized  by  a  reference  to  the  month,  year, 
place,  and  person,  are  sufficient.    Bhick  v.  Black,  27  N.  J.  Eq.  664. 

The  time  when,  and  the  place  wliere,  and  the  person,  if  known,  with  whom, 

the  offense  was  committed,  must  be  stated ;  but  in  laying  the  time  it  will 

be  sufficient  if  the  month  and  year  are  given,  without  spedfying  the 

particular  day.    Sehe/fling  v.  Scheffliny,  44  K.  J.  Eq.  438,  16  Atl.  577 

(Citing  Marah  v.  Marsh,  16  N.  J.  Eq.  391,  84  Am.  Dec  164). 

Counts  charging  the  commission  of  adultery  in  a  specified  place,  with  per- 
sons whose  names  were  unknown,  and  in  a  designated  county,  in  May 
or  July  of  a  certain  year,  in  a  specified  dty,  between  April  first  and 
August  first  of  a  given  year,  are  sufficiently  definite  as  to  time  and 
place.     Qervncnd  v.  Germond,  6  Johns.  Oh.  347,  10  Am.  Dec.  335. 

It  is  not  necessary  that  the  particular  locality  or  time  of  the  commission  of 
the  offense  should  be  stated  in  the  complaint,  when  there  is  an  averment 
that  they  are  unknown,  and  that  a  statement  of  the  specific  time  and 
place  cannot  be  made,  to  permit  proof  of  the  commission  of  adulteiy  to 
be  given  under  it.     Mitchell  v.  Mitchell,  01  N.  Y.  398. 
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"The  only  safe  and  prudent  course  is  to  require  the  charge,  whether  of 
crimination  or  recrinunation,  to  he  stated  in  the  pleadings  and  in  the 
iflsues,  in  sudi  a  manner  that  the  adverse  party  maj  he  prepared  to  meet 
it  on  the  trial.  If  the  persons  with  whom  the  adultery  was  committed 
are  known,  they  must  be  named  in  the  defendant's  answer,  and  the 
adultery  must  he  charged  with  reasonable  certainty  as  to  time  and 
place.  If  they  are  unknown,  that  fact  should  be  stated  in  the  answer 
and  in  the  issue,  and  the  time,  place,  and  circumstances  under  which 
the  adultery  was  committed  should  he  set  forth.  Neither  party  has  a 
right  to  make  such  a  charge  against  the  other  on  mere  suspicion,  rely- 
ing upon  being  able  to  fish  up  testimony  before  the  trial  to  support  the 
alli^tion."    Wood  v.  Woody  2  Paige,  113. 

Under  a  statute  requiring  the  causes  of  complaint  in  a  suit  for  divorce  lo 
be  set  forth  particularly  and  specially,  a  special  statement  of  the  cause 
is  all  that  is  required.  If  a  speoillcation  of  time,  place,  or  circum- 
stance is  desired,  it  is  to  be  obtained  by  rule  or  order  of  the  court. 
Hancock's  Appeal,  64  Pa.  470. 

In  the  conduct  of  actions  there  is  no  right  more  clear  than  that  of  a  party 
to  have  the  allegations  in  his  adversary's  pleading  made  with  such  rea- 
sonable and  practicable  defiiuteness  and  certainty  as  to  enable  him  to 
meet  them  with  coimter-allegations,  and  to  prepare,  so  far  as  the  truth 
of  the  case  will  permit,  to  meet  them  with  proofs.  In  no  class  of  cases 
has  the  sufficiency  of  pleadings,  in  this  particular,  come  in  question 
more  frequently  than  in  actions  for  divorce  on  the  ground  of  adultery. 
As  the  result  of  the  decisions,  it  may  be  stated  that,  in  general,  in 
alleging  the  adultery,  the  circumstances  of  time,  place,  and  person  must 
be  stated  with  definiteness.  That  degree  of  certainty  is  required,  be- 
cause,  generally,  where  there  is  enough  to  justify  alleging  the  fact  of 
adultery,  the  party  is  able  to  state  those  circumstances.  Tliere  may, 
however,  be  such  a  condition  of  things  as  will  justify  the  party  in 
alleging,  and  the  jury  in  finding,  the  fact  of  adultery,  although  the 
party  may  be  unable  to  state  some  of  the  particulars.  Gilflllan,  Ch.  J., 
in  Freeman  v.  Freeman,  39  Minn.  370,  40  N.  W.  167. 

^Fitehugh  y.  Fitzhugh,  15  App.  D.  C.  121  (Citing  Goodwin  y.  Qoodvsin,  23 
N.  J.  Eq.  210;  Black  v.  Black,  26  N.  J.  Eq.  431;  Thayer  y.  Thayer,  101 
Mass.  Ill,  100  Am.  Dec  110). 

A  libel  for  divorce  is  not  demurrable  if  it  sets  up  with  sufficient  precision 
that  defendant  has  violated  his  marriage  vows  in  such  a  way  as  to  en- 
title plaintiff  to  a  divorce  on  that  account,  although  the  crime  of  adul- 
tery is  not  alleged  with  the  legal  certainty  required  in  an  indictment 
for  that  offense.    Richardson  v.  Richardson,  8  Pa.  Dist.  B.  242. 

•Steel  y.  Steel,  104  K.  G.  631,  10  S.  B.  707. 

242.  —  of  abandonment  or  desertion. 

In  charging  the  statutory  offense  of  abandonment  or  desertion, 

regard  should  be  had  to  the  language  of  the  statute  ;^  and  all  the  facts 

relied  on  should  be  set  forth  specifically  and  definitely.^ 
Abb.  Pl.  Vol.  1.-29. 
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^A  complaint  in  an  action  hy  a  wife  for  separate  maintenance,  wfaicb 
alleges  extreme  cruelty  by  the  defendant,  and  avers  that  by  reason 
thereof  the  plaintiff  waa  compiled  to  depart  from  the  family  dwelliiig 
place,  need  not  characterize  such  acts  as  a  wilful  desertion,  as  they  are 
so  characterized  by  Cal.  Civil  Code,  S  98,  providing  that  departure  of 
one  party  from  the  family  dwelling  place,  caused  by  cruelty  from  which 
danger  would  be  reasonably  apprehended  from  the  other,  is  not  deser- 
tion by  the  absent  party,  but  is  desertion  by  the  other  party.  Benton 
V.  Benton,  122  Cal.  395,  55  Pac.  152. 

Averments  that  the  defendant,  for  a  period  of  less  than  two  years,  co- 
habited with  another  person,  and  that  complainant  has  not  since  volun- 
tarily cohabited  with  the  defendant,  are  insufficient  to  allege  desertion. 
Powell  V.  PotceU,  58  Mich.  299,  25  N.  W.  199. 

But  an  all^iation  that  defendant  abandoned  the  plaintiff  is  suffidently 
specific  to  charge  desertion,  which,  by  statute,  is  made  a  cause  of  di- 
vorce.    Corr  V.  Carr,  6  Ind.  App.  377,  33  N.  E.  806. 

Failure  to  aver  that  the  alleged  desertion  was  without  cause  is  cured  bv 
verdict.    Harris  v.  Harris,  101  Ind.  498. 

A  libel  for  divorce,  oharging  that  the  respondent  deserted  and  refused  ti> 
live  with  the  libellant,  and  refused  to  conduct  herself  as  a  kind  and  lov- 
ing wife  ought,  is  insufficient  in  the  absence  of  allegations  that  such 
desertion  was  wilful,  malicious,  and  continuous^  or  without  reasonable 
cause.     Crone  v.  Crone,  14  Pa.  Co.  Ct.  456. 

'Abandonment  is  alleged  with  sufficient  certainty  to  withstand  a  demurrer, 
where  it  is  averred  that  the  defendant,  without  any  provocation  or  cause 
whatever,  voluntarily  left  and  abandoned  the  bed  and  board  of  the 
petitioner,  with  the  intention  of  finally  separating  and  living  apart 
from  him,  and  has  continued  so  to  do  up  to  the  filing  of  the  petitioiir 
though  often  requested  by  the  petitioner  to  return  to  his  bed  and  board, 
and  live  with  him  as  his  wife.  Morey  v.  Morey,  82  Tex.  308,  17  S.  W. 
838. 

But  it  is  not  sufficient  in  an  action  for  divorce,  to  allege,  following  the 
words  of  N.  C.  Laws,  1896,  chap.  277,  merely  the  abandonment  of  plain- 
tiff by  his  wife,  that  she  lives  separate  and  apart  from  him,  and  thst 
she  still  refuses  to  live  with  him.  All  the  facts  relied  on  must  be  set 
forth  and  be  charged,  as  far  as  possible,  specifically  ajid  definitely. 
Ladd  V.  Ladd,  121  N.  C  118,  28  6.  K  190. 

243.  —  of  cruelty. 

General  allegations  that  the  defendant  was  gailty  of  extreme  cruel- 
ty or  inhuman  treatment  are  insufficient;  the  facts  which  are  relied 
on  must  be  stated.* 

A  bill  for  divorce  is  sufficient,  as  against  a  general  demurrer,  where 
it  contains  averments  of  facts  which  constitute  extreme  and  repeated 
cruelty,  within  the  statutory  meaning  of  those  words.^ 

*A  general  allegation  that  defendant  was  guilty  of  extreme  cruelty  is  in- 
sufficient.    Winterbury  v.  Winterlmry,  52  Kan.  406,  34  Pac  971. 
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The  facte  constituting  the  extreme  cruelty,  and  the  dates  at  which  the  acts 
were  committed,  should  be  pointed  out.  Callen  v.  Callen,  44  Kan.  370, 
24  Pac.  360. 

In  a  suit  for  divorce  on  the  ground  of  inhuman  treatment,  the  spedflc  facts 
which  are  relied  on  must  be  stated.  It  is  not  sufficient  to  all^e  gen- 
erally that  defendant  is  guilty  of  inhuman  treatment.  Freerking  ▼. 
Freerking,  19  Iowa,  34. 

A  bill  for  divorce  on  the  ground  of  cruelty  must  set  forth  specific  acts  of 
cruelty.     Dashhack  v.  Dashhack,  62  Mich.  322,  28  N.  W.  812. 

It  is  not  a  compliance  with  the  law,  in  an  action  for  divorce  on  the  ground 
of  cruelty,  to  charge  ill  treatment  generally  in  the  complaint,  nor  to 
state  simply  that  the  condition  of  the  complainant  was  intolerable  and 
her  life  burdensome  by  reason  of  the  conduct  of  her  hiu^band  towards 
her.  It  must  appear  to  the  court-,  from  specific  allegations  as  to  the 
treatment  of  the  husband  on  particular  occasions,  that  he,  without  suf- 
ficient provocation  on  her  part  to  justify  his  conduct,  either  abandoned 
his  family,  maliciously  turned  complainant  out  of  doors,  endangered  her 
life  by  cruel  and  barbarous  treatment,  or  offered  such  indignities  to  her 
person  as  to  render  her  condition  intolerable  and  her  life  burdensome. 
Jackson  v.  Jackson,  105  N.  C.  433,  11  S.  E.  173. 

A  complaint  for  divorce  on  the  ground  of  cruelty  is  sufHciently  definite  as 
to  the  times,  nature,  and  extent  of  the  cruelty,  and  places  where  perpe- 
trated, where  it  alleges  that  about  three  years  before  defendant  stribck 
plaintiff,  and  since  that  time  has  continually  used  vile  and  offensive 
language  to  her  whenever  they  have  been  together.  Johnson  v.  John- 
son (Cal.)  35  Pac.  637. 

But  averments  that  defendant,  for  a  period  of  more  than  five  years 
prior  to  ploiintifl's  separation  from  her,  wns  guilty  of  numberless  acta  of 
extreme  cruelty  which  rendered  life  a  burden  to  him  and  endangered 
his  personal  safety,  are  very  general  and  subject  to  objection  for  in- 
deflniteness  and  uncertainty.  Sylvis  v.  Sylvis,  11  Colo.  319,  17  Pae. 
912.  I   ' 

A  complaint  in  an  notion  for  divorce,  alleging  that  defendant  on  divers  oc- 
casions was  guilty  of  cruel  and  inhuman  treatment,  in  that  he  ''slapped" 
plaintiff,  and  for  a  long  time  has  cursed  and  abused  her  by  calling  her 
vile  names,  is  sufficient  in  the  absence  of  a  motion  to  make  more  definite 
and  certain.     Iruin  v.  Irwinf  2  Okla.  180,  37  Pac.  548. 

A  petition  charging  a  continued  course  of  wrongs,  excesses,  and  cruelties, 
extending  over  a  period  of  five  months,  which  finally  culminated  with 
acts  of  outrage  which  were  specified  with  all  possible  parti cnilarity,  is 
sufficient  on  demurrer.  It  is  not  improper  to  include,  in  a  petition  for 
divorce,  general  charges  of  cruelty,  and  follow  them  by  allegations  of 
one  or  more  specific  acts  which  may  or  may  not  be  included  in  the 
general  charge.  Jones  v.  Jones j  60  Tex.  451  (Citing  Whispell  v. 
Whispell,  4  Barb.  218). 

A  pleading  alleging  acts  of  cruelty  as  a  grou?^  for  a  divorce  must  allege 
the  specific  acts  of  cruelty  relied  upon,  and  must  state  the  time  and 
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place  where  they  ooeurred.    Huhhard  v.  Hubbard  (Tex.  (Xv.  App.)  38 
8.  W.  388. 

*  Martell  v.  MarteU,  74  DL  App.  380. 

But  a  complaint  in  an  action  by  a  wife  for  divorce,  alleging  extreme  eradtf, 
in  that,  in  aetioBB  for  divorce  pending  between  the  paitiee  and  wUcb 
do  not  appear  to  have  been  terminated,  the  husband  filed  affidavits 
charging  the  defendant  with  want  of  chastity  prior  to  the  marriage,  is 
demurrable.    Haley  v.  Haley,  74  Gal.  480,  16  Pae.  248. 

A  bill  for  divorce  on  the  ground  of  extreme  cruelty  is  sufflciait  <n  de- 
murrer where  it  alleges  continuous  inhuman  and  ill  treatment,  oom- 
mencing  shortly  after  marriage,  which  culminated  in  a  blow;  that  de- 
fendant threatened  to  whip  plaintiff's  child  by  a  former  marriage,  onlj 
a  year  and  a  half  old,  when  it  was  sick ;  that  he  Iodised  the  house  and 
refused  her  permission  to  enter,  and  turned  her  away  without  makiiig 
any  provision  for  her  support ;  and  that  during  the  latter  part  of  their 
married  life  his  temper  was  habitually  violent  and  ungovernable. 
Donald  V.  Donald,  21  Fla.  57L 

A  couiplaint  alleging  tiiat  defendant  has  for  twelve  years  treated  plaintiff 
in  a  cruel  and  inhuman  manner ;  that  he  has  struck,  kicked,  and  choked 
her;  that  he  has  neglected  to  secure  for  her  medical  attention  during 
\  her  illneas  or  to  give  her  any  attention  himself, — sufficiently  diarges 

cruel  and  inhuman  treatment.    Meroer  v.  Mercer,  114  Ind.  558,  17  N. 
E.  182  (so  held  on  error). 

So,  a  complaint  in  an  action  by  a  wife  for  a  divorce  on  the  ground  of  ex 
treme  cruelty  sufficiently  states  a  cause  of  action  where  it  alleges  thai 
on  or  about  certain  dates  the  defendant  charged  her  with  improper  ood- 
duct  in  keeping  company  with  other  men  without  his  consent,  nmi  that 
his  frequent  drunkenness  and  habit  of  gambling  caused  her  great  bodily 
pain  and  mental  anguish,  seriously  impairing  her  health,  destroyiii]( 
her  happiness,  and  rendering  her  life  so  miserable  and  unendurable  that 
she  was  forced  to  cease  cohabiting  with  hiuL  Gardner  v.  Oardner,  23 
Nev.  207,  45  Pac.  139. 

But  in  an  action  by  a  husband  for  a  separation,  general  allegations  of  im- 
proper conduct  by  defendant,  the  use  of  coarse  and  opprobrious  epithets, 
fits  of  violent  rage,  the  ordering  of  his  friends  to  leave  the  house,  asd 
that  he  is  in  danger  from  the  defendant  and  his  son,  who  are  striving  to 
deprive  him  of  his  property  and  to  do  him  some  bodily  harm, — are  ia- 
suflicient  to  show  that  it  is  unsafe  for  the  plaintiff  to  continue  to  cohabit 
with  his  wife,  where  no  facts  or  circumstances  are  alleged  showii^  that 
he  had  reasonable  grounds  to  apprehend  bodily  harm;  and  the  com- 
plaint is  insufficient  to  authorize  a  separation.  Walton  v.  Walt<m,  32 
Barb.  203. 

A  wife's  complaint  for  separation,  which  alleges  that  the  defendant  brutall? 
beat  her,  that  he  has  absented  himself  from  home,  that  he  has  failed  to 
furnish  her  with  the  necessaries  of  life,  and  that  his  entire  course  of 
conduct  towards  her  prior  to  the  abandonment  was  so  brutal  as  to 
undermine  her  health,  states  a  cause  of  action.  Itgkowitg  v.  ltBko» 
Ufitz,  33  App.  Div.  244,  53  N.  Y.  Sudd.  366. 
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And  extreme  cruelty  is  sufficiently  charged  in  a  complaint  for  divorce  by 
allegations  of  facta  showing  that  the  defendant  slapped  and  violently 
cursed  and  abused  plaintiff,  and  failed  and  refused  to  provide  for 
her  and  her  children.     Uhl  v.  Irimn^  3  Okla.  388,  41  Pac.  376. 

But  a  libel  for  divorce  on  the  groimd  of  indignities  to  the  person  of  a  wife, 
which  fails  to  allege  that  she  was  thereby  forced  to  withdraw  from  de- 
fendant's bouse  and  family,  is  insufficient.  Dunkel  ▼.  Dunkel,  11  Pa. 
Co.  Ct.  297. 

And  a  complaint  by  a  wife  for  separation  on  the  ground  of  her  husband's 
cruelty  must  negative,  by  explicitly  setting  forth  her  own  conduct,  the 
idea  that  any  act  or  word  on  her  part  was  calculated  to  arouse  sudden 
passion  on  his  part  or  put  him  on  the  defensive.  O'Connor  v.  O'Connor, 
109  N.  C.  189,  13  S.  £.  887. 

244.  — of  intemperance. 

An  allegation  in  conformity  with  the  statute,  of  habitual  intemper- 
ance on  the  part  of  the  defendant  to  an  extent  which  caused  the  plain- 
tiff great  mental  anguish,  is  suflScient  without  alleging  how  often  and 
to  what  extent  the  defendant  was  intoxicated  on  each  occasion,  and 
what  he  did  and  said  when  in  that  condition,  tending  to  cause  mental 
anguish.^ 

*Forney  v.  Forney,  80  Cal.  528,  22  Pac.  294   (so  held  on  error). 

It  is  not  necessary  to  set  out  the  particular  acts  of  intemperance.  Reading- 
▼.  Reading,  96  Cal.  4»  30  Pac.  803. 

245.  Averments  concerning  alimony. 

The  fact  of  marriage  must  he  alleged.*  But  it  need  not  be  directly 
averred  that  the  wife  and  children  are  in  actual  need  of  support^ 

The  wife  must  deny,  under  oath,  the  charges  made  against  her,  or 
allege  a  valid  defense,  to  entitle  her  to  alimony.^  Temporary  alimony 
will  not  be  allowed  when  it  appears  that  the  wife  has  sufficient  separ- 
:  re  property  for  her  support  and  to  enable  her  to  prosecute  the  suit.* 

A  petition  to  compel  the  payment  of  alimony  of  a  fixed  amount, 
]>ayable  semi-annu:illy,  theretofore  awarded,  alleging  that  no  portion 
lias  l)orn  paid,  need  not  set  forth  the  amount  due  at  the  time,  as  this 
ift  a  matter  of  simple  computation.* 

» Collins  V.  Collins,  71  N.  Y.  269. 

Alimony  cannot  be  awarded  under  a  complaint  which  sets  up  a  void  mar- 
riage, entered  into  with  knowledge  of  the  facts.  Lapp  v.  Lapp  43 
Mich.  287,  5  N.  W.  317. 

Wlicre  the  existence  of  the  marriage  relation  is  generally  denied,  the  court, 
on  application  for  temporary  alimony,  is  not  bound  down  to  the  allega- 
tion of  the  comi;)laint  and  the  denial  of  the  answer,  but  may  consider 
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alRdavite  and  other  proofs;  and  if  a  fair  presumption  of  the  fact  of 
marriage  is  made  out,  it  has  power  to  grant  alimony  pending  the  suit, 
and  expenses  of  the  action.  Brinkley  ▼.  Britikley,  50  N.  Y.  184,  10  Am. 
Bep.  460. 

'  It  is  aoffident  if  it  appear  that  tiiere  are  minor  children  Hving  with  the 
mother,  and  that  she  is  obliged  to  work  for  a  livelihood.  Codkroa  ▼. 
Ooehron,  42  Neb.  612,  60  N.  W.  042. 

•  Wood  ▼.  Wood,  2  Paige,  108. 

Where  the  husband  files  a  bill  against  his  reputed  wife,  admitting  that  hs 
was  in  fact  married  to  the  defendant,  but  alleging  the  marrisgs  to 
have  been  illegal  and  void,  if  the  facts  stated  in  the  bill,  upon  whidi  the 
supposed  illegality  or  invalidity  of  the  marriage  depends,  are  denied  bj 
the  defendant  upon  oath,  she  is  entitled  to  ad  interim  alimony  for  sup- 
port, and  for  a  reasonable  amount  for  the  expenses  of  the  suit  North 
r.  North,  1  Barb.  Ch.  241. 

*Raw§on  v.  Rawaon,  37  111.  App.  491  (Citing  Kenemer  T.  JTenemsr,  26  Ind. 
330. 

To  entitle  the  wife  to  temporary  alimony,  it  must  appear  that  she  has  bo 
separate  property  for  her  own  support  and  to  enable  her  to  carry  on  the 
miit,  and  that  her  husband  has  property.  Ro9a  v.  Bom,  47  Mich.  185, 
10  N.  W.  103. 

*  Blmer  v.  Elmer,  160  Pa.  205,  24  AtL  670. 

Nor  need  a  complaint  in  an  action  by  a  husband  for  a  divorce  allege  that 
"plaintiff  does  not  ask  or  sedc  alimony  in  excess  of"  $2,000,  ss  re- 
ared by  Colo.  Gen.  Stat.  1883,  |  485,  since,  in  the  absence  of  any 
statutory  provision  for  the  allowance  of  alimony  to  the  husband,  that 
section  applies  exclusively  to  cases  by  the  wife  against  her  husband. 
Boagland  ▼.  Uoagland,  19  UUh,  103,  57  Pao.  20. 


Documents. 


For  rules  applicable  to  pleading  contracts  rather  than  other  documents,  see 
Contracts,  Sfi  152-196,  supra,  which  treat  of  signature,  statute  of 
frauds,  performance  of  conditions,  breach,  etc 


9u  Documeni9  pleaded  in   the  absence 
of  statutory  regulation. 

246.  Necessity    of    copy    or    sub- 

stance. 

247.  Pleading  legal  effect. 

248.  Copy  embodied  in  the  plead- 

ing. 

249.  Copy   annexed  and  referred 

to. 


250.  Language. 

251.  Ambiguities. 

252.  Copy  accompanied  by  allega- 

tion of  1^^  effect;  incon- 
sistency between  pleading 
and  exhibit. 

253.  Demurrer  not  aided  by  origi- 

nal. 
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Ift.  DooummiU  futytiahed  under  aiatutet 
or  rule*  of  oowri  requir* 
ing  ewhibitM  to  be  annexed 
or  fUed, 

254.  What  deemed  a  written  ''in* 

stniment.*' 

255.  — subscription  paper. 

256.  What  is  "foundation"  of  the 

action. 

257.  — in  action  to  construe,  re- 

form, or  cancel. 

258.  — documents  collaterally  in- 

volved,— actions    on    con- 
tract. 
259. action  of  tort. 

260.  — muniments  of  title. 

261.  Exhibit    not    called    for    by 

the  statute. 

262.  False  reference  to  filing. 

263.  Indorsements,  —  ownership 

of  chose  in  action. 


264.  Demurrer  for  failure  to  fur- 

nish exhibit. 

265.  Copy    in    body   of    pleading 

enough. 

266.  Exhibit  which   is  mere  evi- 

dence not  noticed  on  de- 
murrer need  not  be  filed. 

267.  Coontract  not  shown  to  be 

in  writing. 

268.  Reference  to  exhibit;  identi- 

fying. 

269.  Appropriate  words  of  refer- 

ence. 

270.  — several  counts. 

271.  What  omissions  in  pleading 

supplied  by  exhibit. 

272.  Excuses   for  not   furnishing 

exhibit. 

273.  Amended  pleading. 

274.  State     practice     in     United 

States  court. 


See  also  Acoouivt  ob  Pabticxtlabs  Coupijed  with  PiXADiira,  f  77,  aupra, 

a.  Documents  pleaded  in  the  absence  of  statutory  regulation. 


246.  Necessity  of  copy  or  substance. 

To  plead  a  document  merely  by  name,  or  allege  that  it  was  of  a  par- 
ticular class,  such  as  a  mortgage  or  a  release,  without  stating  its  sub- 
stance, or  at  least  so  much  thereof  bs  is  essential  to  the  pleader's  case, 
IS  insufficient  on  demurrer.* 

In  pleading  judicial  proceedings,  for  all  ordinary  purposes,  copies 
are  unnecessary.* 


^MarsJiall  v.  Tumhull,  34  Fed.  827;  King  v.  Trice,  38  N.  C.  (3  Ired.  Eq.) 
568;  Martin  v.  McBryde,  38  K.  C.  (3  Ired.  Eq.)  531. 

m  a  creditor's  suit  in  aid  of  attachment  a  demurrer  was  sustained  be- 
cause the  proceedings  in  attachment  were  not  so  set  out,  notwithstand- 
ing a  statute  allowing  the  production  of  the  record  as  evidence,  instead 
of  a  transcript.  Dictum  that  the  defect  was  amendable.  Morton  v. 
Grafflin,  68  Md.  545,  13  Atl.  341,  15  Atl.  298;  People  ea  rel  Oarrillo  v. 
De  la  Guerra,  24  Cal.  78. 

Bussey  v.  Smith,  I  Utah,  241  (foreclosure.  Alle^tion  that  defendant 
"gave  a  mortgage"  held  a  mere  conclusion  of  law).  Contra,  Miller, 
PI.  &  Pr.  (Iowa)   129. 
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^SfuMver  T.  PhUhps,  7  Ind.  App.  12,  32  N.  E.  1131,  34  N.  E.  450  (ating 
Lytle  ▼.  Lyile,  37  Ind.  281;  BeckneU  v.  BeokneU,  110  Ind.  42,  10  N.  £. 
414). 

But  an  affidavit  of  defense  in  a  suit  upon  a  note  given  for  a  patent  right, 
that  the  rights  for  which  it  waa  given  were  dedared  iofringemeots 
upon  another  patent,  and  a  perpetual  injunction  against  their  nse  wu 
awarded  by  a  certain  Federal  court,  ie  insuffioient  where  it  does  not 
contain  or  have  attached  to  it  a  copy  of  the  alleged  decree  and  inyaac- 
tion.     Kraft  v.  Oiugrich,  12  Pa.  Co.  Ct.  604,  2  Pa.  Dist.  R.  398. 

247.  Pleading  legal  effect. 

Under  the  new  procedure,  as  formerly,  a  document  may  be  pleaded 
by  legal  eflFect,* — that  is  to  say,  by  stating  its  substiince,  or  the  sub- 
stance of  such  part  as  the  pleader  relies  on,* — ^\ritliout  purporting  to 
give  its  words,  or  a  copy,*  exoept  where  there  is  a  statute  requiring  a 
copy  to  be  furnished.* 

*  In  an  action  against  a  railway  company  for  not  performing  an  impKed  ob- 
ligation to  give  plaintiff  sufficient  time  after  loading  his  stock  for  ship- 
ment to  enable  him  to  board  the  train,  the  declaration  need  not  set  oot. 
according  to  its  legal  effect,  a  written  contract  which,  by  the  roles  of 
the  company,  a  shipper  must  execute  before  he  can  take  passage  on  the 
train.     Ohio  d  M,  R,  Co,  v.  Brown,  49  111.  App.  40. 

A  document  relied  on  to  support  a  mechanic's  lien  must  be  set  out  by  iU 
tenor  or  its  legal  effect.  Merely  stating  that  it  complies  with  the  law 
is  not  sufficient.     Dresael  v.  Thompson,  62  111.  App.  656. 

A  covenant  of  warranty  embraced  in  the  habendum  clause  of  a  deed,  "with 
covenant  of  general  warranty,"  may  be  averred  either  in  the  tcnoB  of 
the  deed  or  as  a  covenant  to  warrant  the  title  againat  the  claims  and 
demands  of  all  persons  whatsoever,  of  which,  iinder  Ky.  Stat.  §  493,  the 
covenant  of  the  deed  is  an  equivalent.  Brady  v.  Peck,  99  Ky.  42,  34  S. 
W.  906;  Rehearing  derued  in  99  Ky.  47,  35  S.  W.  623. 

In  a  suit  to  set  aside  a  deed,  it  is  a  violation  of  the  rules  of  good  pleading 
to  set  out  the  deed  in  hcpc  verba,  instead  of  stating  its  legal  effect 
Anderson  v.  Oaines,  156  Mo.  664,  57  S.  W.  726. 

A  declaration  upon  a  writing  is  suflicient  if  it  declares  upon  it  according  to 
its  legal  effect.  State  use  of  Untied  States  School- Furniture  Co.  ▼• 
McOuire,  46  W.  Va.  328,  33  8.  E.  313. 

But  a  petition  for  specific  performance  of  a  contract  by  a  county,  alleging 
that  the  commissioner's  court  made  a  certain  order  a  copy  of  whidi  if 
attached  and  marked  as  an  exhibit,  but  not  alleging  the  tenor,  contents, 
or  effect  of  such  order,  is  insufficient,  since  it  fails  to  set  forth  the  legal 
obligations  created  by  the  order.  Guadalupe  County  v.  Johnston,  1 
Tex.  Civ.  App.  713,  20  S.  W.  833.  It  is  not  enough  to  state  that  a  orni- 
tract  was  made,  as  shown  in  the  exhibit,  but  the  l^nl  obligations  creat- 
ed by  the  contract  should  be  set  forth  by  appropriate  averments. 

*A  copy  of  an  administrator's  bond  sued  upon  need  not  be  attached  to  the 
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dedaration,  where  its  contenU  and  a  breach  thereof  are  substantially  set 
forth.     Gih9on  v.  Robinson,  90  Ga.  756,  16  S.  £.  969. 

An  answer  to  a  bill  in  equity  for  mining  ooal  under  plaintiff's  lots,  admit- 
ting the  mining  of  ooal  in  the  vicinity,  but  alleging  that  it  was  under  a 
lease  anterior  to  any  rights  which  plaintiff  had  acquired,  is  insufficient 
where  the  particular  lease,  its  place  and  date  of  record,  and  the  extent 
of  defendant's  estate,  is  not  included,  although  the  whole  lease  need 
not  be  set  out.    Hurley  y.  Delaware  de  H.  Canal,  5  Pa.  Dist.  R.  257. 

*Kehlenb€ok  y.  Logeman,  10  Daly,  447  (by-law  of  association);  Wallaoo 
y.  Eldredgc,  27  Cal.  499  (allegation  that  a  contract  was  payable  in  a 
specified  medium). 

*  See  S  254,  infra, 

248.  Copy  embodied  in  the  pleading. 

At  common  law,*  and  in  equity,*  a  pleading  may  set  forth  at  length 
any  document  material  to  the  case  of  the  pleader  (not  being  mere  evi- 
dence) ;  and  if,  from  the  allegations  of  the  pleading,  the  instrument 
appears  to  be  binding  on  the  adverse  party, — ^whether  because  made 
by  him,  or  because  conclusive  on  him  as  a  public,  official  act,' — ^the 
material  facts  stated  in  the  document  are  thereby  sufficiently  alleged 
as  against  him,  without  a  separate  allegation  of  their  truth  in  the 
pleading.* 

It  is  the  better  opinion  that  the  rule  is  the  same  under  the  new  pro- 
cedure, except  where  there  is  a  statute  requiring  express  allegation  of 
some  fact  so  appearing." 

A  declaration  is  not  rendered  insufficient  because  an  exhibit,  by 
improper  folding  of  the  original,  is  brought  into  the  body  of  the  dec- 
laration.* 
• 

^Ward  ▼.  Backrider,  3  Cai.  2G3  (statement  of  consideration  in  iastrument 
set  forth  and  alleged  t«»  have  been  executed  by  the  adverse  party) ; 
Dickeraon  v.  Derrickson,  39  111.  574  (the  same) ;  United  States  v.  Mor- 
ris, 10  Wheat.  246,  6  L.  ed.  314,  Affirming  1  Paine,  209,  Fed.  Gas.  No. 
15,810  (plea  setting  forth  a  secretary  of  the  treasury's  warrant  of  re- 
mission, in  which  the  jurisdictional  facts  supporting  his  issue  of  the 
warrant  were  recited). 

*See  authorities  to  next  section. 

"See,  for  instance.  United  States  y.  Morris,  10  Wheat.  246,  6  L.  ed.  314, 
Affirming  1  Paine,  209,  Fed.  Gas.  No.  16,816. 

*Briggs  v.  Fleming,  112  Ind.  313,  14  N.  E.  86;  Blackburn  v.  Croicder,  108 
Ind.  238,  9  N.  E.  108. 

In  Los  Angeles  v.  Bignoret,  50  Cal.  298,  it  was  held  that  facts  so  stated  are 
not  thereby  sufficiently  alleged,  if  preliminary  or  collateral, — such  as  the 
recital  of  the  steps — preliminary  to  an  assessment.  Followed  in  Lam* 
hert  y.  Haskell,  80  Cal.  611,  22  Pac.  327. 
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^Elmquiat  ▼.  Morkoe,  39  Minn.  494,  40  N.  W.  826  (words  "value  neeiTed" 
in  the  instrument  sued  on) ;  Prindle  ▼.  0aruther9,  15  N.  Y.  42d  (the 
same) ;  8la(^  y.  Heath,  4  £.  D.  Smith,  05,  109,  1  Abb.  Pr.  331  (com- 
plaint on  undertaking  in  replevin ;  recitals  contained  in  the  undertaking 
held  a  suflScient  allegation  of  the  facts  recited)  ;  Murdoch  ▼.  Brooki,  38 
Cal.  596  (action  on  undertaking). 

Contra, — ^practice  disapproved  as  to  instruments  other  than  for  UDcondi- 
tional  pajrment  of  money y—see  Crawford  v.  Satterfield,  27  Ohio  St  421; 
but  held  that,  demurrer  not  being  interposed,  the  objection  could  not 
be  raised  at  the  trial.  For  other  authorities  contra,  see  notes  to  next 
section. 

An  allegation  that  defendant  executed  an  instrument,  which  is  set  out  in 
full,  is  a  good  allegation  that  he  promised,  etc.,  as  therein  appearing. 
Budd  v.  Kramer,  14  Kan.  101. 

A  document  which  is  merely  a  statement  by  the  party  pleading,  not  con- 
nected with  the  adverse  party,  by  allegation,  cannot  be  thus  used. 
Murphy  V.  Eatea,  6  Bush,  532  (plaintiff's  statement  of  money  paid. 
The  court  says  the  petition  itself  must  state  a  cause  of  action). 

•Bannon  v.  Pfleger,  63  111.  App.  309. 

249.  Copy  annexed  and  referred  to. 

In  equity  a  document  material  to  the  case  of  the  pleader  may  be 
pleaded  by  annexing  a  copy  thereof  and  referring  to  it  in  the  body  of 
tlie  pleading,  alleging  that  it  is  a  copy  and  ia  made  a  part  of  the  plead- 
ing,— tliis  having  the  same  effect  as  if  the  document  were  copied  into 
tlie  body  of  the  pleading.^ 

It  is  tlie  better  opinion  that  this  convenient  rule  is  still  in  force 
under  the  new  procedure,  in  all  actions,  whether  legal  or  equitable.' 

An  acknowledgment  or  other  authentication  included  as  a  part  of 
the  copy  is  a  sufficient  allegation  that  the  original  was  certified  io 
like  form.* 

To  make  a  copy  thus  annexed  a  part  of  the  pleading,  in  the  absence 
of  a  statutory  provision  on  the  subject  it  must  be  both  annexed  and 
fitated  in  the  pleading  to  be  made  a  part  of  the  pleading;  otherwise, 
it  cannot  be  n^arded  on  demurrer.* 

^Oeorgea  v.  Kessler,  131  Cal.  183,  03  Pac  466  (foreclosure  of  lien) ;  J(M- 
aon  V.  Anderson,  76  Va.  760  (foreign  attachment  in  ehancerj;  supple- 
mental bill  alleging  and  annexing  as  an  exhibit  a  copy  of  a  fbreigv 
decree.  Held,  that  it  constituted  part  of  the  bill,  and  the  court  w 
demurrer  might  look  into  the  decree  as  if  actually  incorporated  in  the 
bill). 

Followed  in  Thompson  v.  Clark,  81  Va.  422,  holding  that  exhibits  filed  witli 
and  prayed  to  be  taken  as  part  of  a  bill  are  as  much  a  part  of  it  ss  i' 
actually  incorporated  therein. 
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A  document  attached  to  a  bill  or  other  chancery  pleading  as  an  exhibit  u  a 
part  thereof,  as  fully  aa  if  iiMorporated  therein.  Kester  v.  Lyon,  40  W. 
Va.  161,  20  S.  £.  933. 

Whether  proper  at  common  law,  compare  Fitch  y.  Cornell,  1  Sawy.  156; 
Fed.  Caa.  No.  4,834;  Oh  Chow  y.  Hallett,  2  Sawy.  259,  Fed.  Cas.  No. 
10,469,  against  it;  and  Secomhe  y.  Steele,  20  How.  94,  15  L.  ed.  833, 
where  such  an  exhibit  was  treated  ajs  part  of  the  pleading. 

^Lambert  ▼.  Haskell,  80  Cal.  611,  22  Pac.  327,  conceding,  howeyer,  that  the 
recitals  in  the  copy  cannot  supply  the  lack  of  matters  of  substance 
preliminary  or  collateral  to  the  instrument. 

An  allegation  that  an  instrument,  a  copy  of  which  is  annexed,  contains  tne 
terms  axul  conditions  of  the  agreement  between  the  parties,  is  an  alle- 
gation of  fact  that  the  parties  agreed  on  the  terms  and  conditions  con- 
tained in  the  annexed  paper.  Bishop  y.  Empire  Transp.  Co.  1  Jones  &  S. 
00. 

A  complaint  making  a  copy  of  a  telegraphic  message  attached  thereto  a 
part  thereof  includes  the  conditions  printed  upon  the  blank  upon  which 
it  was  written,  as  well  as  the  words  of  the  written  message.  Sherrill  y. 
Western  V.  Teleg,  Co.  109  N.  C.  527,  14  S.  £.  94. 

Alfaro  y.  Davidson,  8  Jones  &  S.  87  (sufficient  without  alleging  that  the 
original  was  in  writing) ;  English  conunon  law  procedure  aet  1852, 
S  66. 

Contra,  compare  the  following  oases,  in  some  of  which,  howeyer,  the  de- 
cision seems  to  haye  turned  on  the  effect  of  the  statute  of  the  state,  or 
on  other  reasons  consistent  with  the  rule  in  the  text:  Sorrells  y. 
McHenry,  38  Ark.  127;  Brooks  y.  Paddock,  6  Colo.  36;  Watkins  y. 
Brunt,  63  Ind.  208;  Piatt  y.  Brickley,  110  Ind.  333,  21  N.  K  906;  Geh- 
hard  y.  Gardnier,  12  Bush,  321,  23  Am.  Rep.  721;  Deitz  y.  Corwin,  35 
Mo.  376;  Bowling  y.  McFarland,  38  Mo.  4G5:  Larimore  y.  Wells,  29 
Ohio  St.  13;  Olney  y.  Watts,  43  Ohio  St.  4G9,  3  N.  £.  354;  Burks  v. 
Watson,  48  Tex.  107 ;  Johnson  y.  Home  Ins.  Co.  3  Wyo.  140,  6  Pac.  729. 

In  Teiser  y.  Todd,  6  Ky.  L.  Rep.  597  (mechanic's  lien),  an  allegation  that 
plaintiff  "performed  his  contract  with  defendant,  as  set  out  in  the  said 
itemized  account,"  with  exliibit  containing  items,  but  no  statement  that 
the  items  were  correct,  was  held  not  an  allegation  that  the  plaintiff 
did  the  work  and  furnished  the  material  mentioned  in  the  exhibit. 

'Xeu!  v.  Bame,  3  Sandf.  Ch.  191  (acknowledgment  and  record  of  instrument 
in  schedule  annexed).    And  see  §  155,  supra. 

^Annexing  is  not  enough.  Scott  v.  Union  County,  63  Iowa,  583,  19  N.  W. 
667 ;  Harrisun  y.  Vreeland,  38  N.  J.  L.  366 ;  Brown  y.  Warden,  44  N. 
J.  L.  177. 

The  fact  that  by  a  copy  of  an  instrument  on  which  an  action  in  ooyenant 
is  founded,  and  whioh  is  annexed  to  the  declaration,  it  appears  that  the 
instrument  is  not  under  seal,  does  not  render  the  declaration  demur- 
rable unless  it  refers  to  such  instrument  in  such  manner  as  to  render 
it  a  part  thereof.  Metzger  y.  i/anodion  <£  E.  Credit  System  Co.  59  N. 
J.  L.  340,  36  Atl.  661. 

A  «Titten  contract  marked  '*A"  ai*4  annexed  to  the  complaint  cannot  ba 
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considered  in  determining  the  sufficiency  of  a  cause  of  action  when  it  ii 
not  referred  to  therein.  B009  y.  Cleveland  School  Furniture  Co.  4^ 
App.  Div.  593,  61  N.  Y.  Supp.  407. 

An  exhibit  attached  to  a  complaint  forms  a  part  of  it  and  must  be  w 
treated,  notwithstanding  no  express  words  declaring  it  to  be  so  are  086*1. 
Bavings  Bank  v.  Bums,  104  Cal.  473,  38  Pac.  102  (Citing  Ward  ▼.  Clay, 
82  Cal.  635,  23  Pac  60,  227 ;  Whithy  ▼.  RoweU,  82  Cal.  635,  23  Pac  40, 
382). 

Filing  is  not  enough.    Caton  ▼.  Willie,  40  N.  C.  (5  Ired.  Eq.)  335. 

Filing  does  not  make  an  exhibit  upon  which  the  action  is  not  founded  x 
part  of  the  pleading,  and  the  suflSciency  of  the  pleading  must  be  de- 
termined without  reference  to  it.  Marley  v.  Vaiional  Bldg.  Loan  i 
8av,  Aaso.  No.  2,  28  Ind.  App.  369,  62  N.  E.  1023. 

A  copy  of  a  summons  issued  by  a  justice  of  the  peace  and  filed  as  an  exhibit 
to  the  complaint  is  not  thereby  made  a  part  of  the  pleading,  and  eannoi 
be  considered  in  determining  the  sufficiency  of  the  complaint.  Fitch  v. 
Byall,  149  Ind.  564,  49  N.  £.  455. 

Exhibits  filed  wit^  a  petition,  but  forming  no  part  thereof,  cannot  be  coo- 
sidered  in  determining  its  sufficiency  on  demurrer.  Pomeroy  ▼.  FuUer- 
ton,  113  Mo.  440,  21  S.  W.  19. 

The  exhibits  filed  along  with  a  petition  constitute  no  part  thereof,  and  an 
neither  aid  nor  destroy  it.  Merrill  v.  Central  Trust  Co.  46  Mo.  App. 
236. 

Referring  to,  as  part  of  the  pleading,  without  annexing,  is  not  enoagli. 
People  ex  rel.  Carrillo  v.  De  la  Ouerra,  24  Cal.  73,  78- 

Pacific  R,  Co,  V.  Missouri  P,  R,  Co.  Ill  U.  S.  505,  28  L.  ed.  498,  4  Sup.  Ct 
Rep.  583,  so  holding  even  of  a  record  referred  to,  vriUi  a  prayer  of  leave 
to  refer  to  it  as  evidence  on  the  trial. 

The  contents  of  a  paper  not  produced  cannot  be  incorporated  in  a  pleading 
by  mere  reference.  Hanover  F.  Ins.  Co.  y.  Broum,  77  Md.  64,  25  Ail. 
989,  27  Atl.  314;  Saxc  v.  Burlington,  70  Vt.  449,  41  Atl.  438  (atiiig 
Estes  V.  Whipple,  12  Vt.  373;  Cooledge  v.  Continental  Ins.  Co.  67  Vt  14, 
30  Atl.  798 ;  Dickerman  v.  Vermont  Mut.  F.  Ins.  Co.  67  Vt.  99,  30  Atl. 
808). 

Annexing  and  referring  to,  without  expressly  adopting  as  a  part  of  tlif 
pleading,  is  not  enough.  Mercantile  Trust  Co.  v.  Kanawha  d  0.  R.  Co. 
39  Fed.  337.  So  held  in  foreclosure  of  a  railroad  mortgage  on  a  Iio« 
running  through  different  states.  Petition  founded  on  such  a  bill  denied 
on  such  ground,  and  order  bringing  in  new  parties  vacated,  and  dvt- 
missal  of  the  bill  ordered  unless  plaintiffs  should  amend. 

Filing  and  referring  to,  without  expressly  adopting  as  a  part  of  the  plead 
ing,  is  not  enough.  Terry  v.  Jones,  44  Miss.  540.  Contra,  Cray  ▼.  Com- 
mercial Bank,  1  Rob.  (La.)  533. 

250.  Language. 

An  iiistniment  in  a  foreign  language  may  be  pleaded  by  using, 
instead  of  a  copy  of  the  original,  a  correct  translation,  alleging  it  to 
be  siich.* 
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*  Chn9t€n8on  v.  Gorsch,  5  Iowa,  374  (because  the  statute  requiring  plead- 

ings to  be  in  English  justifies  it)  ;  Lambert  v.  Blaokman,  1  Blackf.  60 
(because,  if  it  does  not  satisfy  the  practice  requiring  a  literal  copy,  it  is 
jet  equivalent  to  pleading  the  l^al  effect) ;     Oeneres  ▼.  Simon,  21  La 
Ann.  653. 

See  also  chapter  vn.,  |  195,  «upra. 

251.  Ambiguities. 

If  a  document  pleaded  by  a  copy  which  contains  ambiguities  re- 
quires evidence  of  extrinsic  facts  to  render  it  sufficient,  the  pleading 
must  contain  the  necessary  allegations  of  such  facts.^ 

*  Worthington  v.   McDonald,  4   Ind.  483 ;     Riley  ▼.    Fanho»len,  4   How. 

(Miss.)   428. 

When  an  agreement  is  ambiguous  a  complaint  may  set  forth  the  agreement 
in  full  and  state  the  construction  placed  on  it  by  complainant,  without 
rendering  the  pleading  demurrable  as  stating  a  oondusion  of  law.  Ein- 
Mtein  y.  BchneUy,  80  Fed.  540. 

852.  Copy  accompanied  by  allegation  of  legal  effect;  inconsisteney 
between  pleading  and  exhibit. 

A  pleading  which  contains  a  sufficient  allegation  of  a  matter  of 
fact  is  not  made  insufficient  by  the  annexing  of  a  copy  of  a  document 
which  does  not  hear  out  the  allegation,  if  the  discrepancy  is  such  as 
may  be  presumed  to  be  a  clerical  error  in  the  copy.*  Nor  is  a  com- 
plaint demurrable  because  of  a  variance  between  its  allegations  and 
the  facts  stated  in  an  exhibit  attached  thereto,  where  the  variance  is 
unimportant  or  immaterial.* 

But  if  the  allegation  is  of  the  substance,  purport,  or  legal  effect  of 
the  contents  of  an  instrument  which  is  alleged  as  binding  the  ad- 
verse party,  and  the  contents  of  the  copy  are  affirmatively  variant  in 
a  manner  not  to  be  accounted  for  by  clerical  error,  tlie  copy,  if  effec- 
tually made  part  of  the  pleading,  controls  the  allegation  alike  for  the 
purpose  of  sustaining  or  condemning  the  pleading.' 

If  the  document  is  one  not  binding  the  defendant, — such  as  a  map 
or  diagram, — it  cannot  avail  in  favor  of  the  pleader  to  supersede  a 
formal  allegation  in  the  pleading,  which  is  variant  from  it* 

^  These  are  the  principles  which  underlie  the  following  cases.  The  rule 
may  be  modified  by  the  statutes  in  some  jurisdictions  absolutely  re- 
quiring a  copy  of  the  instrument  sued  on  to  be  annexed  or  filed. 

In  an  action  on  a  Are  policy  issued  to  a  third  person,  but  alleged  to  have 
contained  the  words  'loss,  if  any,  payable  to  plaintiff,"  the  omission  of 
that  clause  from  the  copy  annexed,  a/td  referred  to  as  containing  it, 
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doeB  not  render  the  complaint  demurrable.    Blasingame  ▼.  Home  /its.  €•, 
75  Cal.  633,  17  Pae.  925. 

An  allegation  that  defendants  signed  is  sufficient,  though  the  copy  of  the 
infitrument  annexed  does  not  contain  the  signatures  of  all.  Mmdocmo 
County  v.  Morris,  32  Cal.  145.  Compare  Bonnell  v.  Oriswold,  68  K.  Y. 
294,  where  the  contrary  was  held,  the  instrument  annezed  purporting 
in  its  introduction  to  be  only  made  by  those  defendants  whose  signa- 
tures were  appended. 

'  A  variance  between  a  bill  in  foreclosure  and  the  mortgage  whidi  the  de- 
cree follows,  as  to  whether  the  debt  was  that  of  a  married  woman  or 
her  husband,  is  unimportant  where  the  mortgage  is  made  an  exhibit  io 
the  original  bill.    Field  ▼.  Brokau),  40  111.  App.  371. 

An  allegation  of  a  complaint,  that  defendant  was  indebted  to  plaintiil 
for  stenographic  and  transcribing  services,  is  not  a  material  variaoee 
from  an  account  filed  as  an  exhibit  to  the  complaint,  for  a  designated 
number  of  pages,  of  a  given  number  of  worda,  *'of  transcript  of  record 
and  testimony,"  at  a  given  price  per  hundred  words.  Arcana  Oa»  Co.  t. 
Moore,  8  Ind.  App.  482,  36  N.  £.  46. 

An  allegation  in  a  complaint  in  an  action  to  foreclose  a  medianic's  lien, 
that  the  materials  were  furnished  to  the  contractor  for  the  owner  and 
his  wife,  to  be  used  in  the  building,  and  were  so  used,  is  not  a  material 
variance  from  a  notice  filed  with  the  complaint,  directed  to  the  owner 
and  his  wife,  in  which  it  is  stated  that  the  materials  were  furmsbed 
to  them  at  their  instance  and  request,  in  the  improvement  of  the  house. 
Clark  V.  Huey  (Ind.  App.)  36  N.  E.  62. 

There  ia  no  variance  between  a  complaint  averring  that  the  defendant 
Supreme  Lodge  of  the  Knights  of  Pythias  issued  its  certificate  of  mem- 
bership in  the  endowment  rank  of  the  order,  and  a  certificate  purport^ 
ing  to  be  executed  by  officers  of  the  endowment  rank,  which  will  make 
the  latter  controlling  and  render  the  complaint  demurrable,  where  the 
complaint  expressly  avers  that  the  defendant  executed  the  certifieate. 
Supreme  Lodge  K.  of  P.  v.  Edtcarde,  15  Ind.  App.  524,  41  N.  £.  850. 

A  complaint  in  an  action  on  a  lost  promissory  note  is  not  demurrable  b^ 
cause  the  exhibit  filed  therewith  as  a  substantial  copy  of  the  note  varies 
from  the  note  described  in  the  body  of  the  complaint  as  to  the  time  of 
maturity,  rate  of  interest,  and  attorney's  fee  clause,  as,  if  the  exhibit  is 
a  proper  one,  it  controls  the  statement  of  the  complaint,  and  if  not  a 
proper  one,  it  is  to  be  disregarded.  Clark  v.  Truehlood,  16  Ind.  App. 
08,  44  N.  E.  679. 

A  complaint  based  upon  the  oral  award  of  an  arbitrator  is  not  affected  hj 
a  written  statement  of  the  arbitrator  subsequently  made  and  filed  there- 
with.   Mand  v.  Patterson,  19  Ind.  App.  619,  49  N.  E.  974. 

A  petition  for  partition  may  be  good  although  it  describes  the  land  differ 
ently  from  the  4^scription  given  in  the  exhibit  filed  with  the  peution, 
providing  the  descriptions  do  not  indicate  that  the  land  described  is 
not  the  same.    Buffmgton  v.  Moshy,  21  Ky.  L.  Rep.  297,  51  S.  W.  192. 

The  difference  between  a  complaint  and  a  receipt  attached  as  an  exhibit,  in 
respect  to  the  date  of  a  payment,  does  not  make  the  complaint  de- 
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murrable.    Erickaon  v.  Brookinga  County,  3  S.  D.  434,  18  L.  R.  A.  347, 
63  N.  W.  867. 

'Allegations  pleading  an  instnunent  according  to  its  legal  effect,  though 
othenvise  sufficient,  fail  if  the  pleader  adds  '*as  will  fully  appear  by 
reference  to  a  true  copy  hereto  annexed,"  and  the  copy  annexed  is  of 
a  substantially  different  effect.  Here  the  allegations  were  of  the  object 
and  relief  in  a  former  suit,  and  the  bill  annexed  showed  that  the  allega- 
tions misconceived  it.  Wheeler  y.  McCormick,  8  Blatchf.  267,  Fed.  Cas. 
No.  17,  498. 

An  allegation  that  a  signature  was  for  the  firm  was  not  admitted  by  de- 
murrer when  the  copy  annexed  showed  an  individual,  but  not  a  firm, 
signature.    United  States  v.  Ames,  99  U.  S.  35,  45,  25  L.  ed.  295,  300. 

And  an  allegation  that  defendant  individually  signed  will  not  be  admitted 
when  the  copy  annexed  bears  the  firm  signature.  Rose  v.  Feldman,  67 
Gal.  100,  7  Pac.  185. 

An  averment  in  one  paragraph  of  a  complaint  that  the  note  sued  on  was 
signed  as  stated  in  an  earlier  paragraph  is  immaterial  and  will  be  treat- 
ed as  surplusage,  where  a  copy  of  the  note  is  filed  with  the  complaint, 
since  the  copy  filed  must  be  looked  to  in  determining  the  character  of 
the  signatures.    Jaqua  v.  Woodbury,  3  Ind.  App.  289,  29  N.  £.  573. 

A  written  contract  which  is  set  forth  in  hate  verba  in  the  complaint  in  an 
action  thereon  controls  any  allegation  purporting  to  state  its  effect  as 
a  legal  conclusion.  Patrick  v.  Colorado  Smelting  Co,  20  Colo.  268,  38 
Pac.  236. 

An  allegation  that  an  order  "is  a  secret,  oath-bound,  and  voluntary  fra- 
ternal society,  organized  only  and  solely  for  social,  benevolent,  and  fra- 
ternal purposes,"  is  a  mere  conclu&ion  of  law,  and  cannot  control  the 
force  of  provisions  of  the  constitution  of  the  order,  set  out  in  the 
pleading,  which  show  that  the  main  object  of  the  association  is  to  pro- 
vide insurance  for  its  members.  State  ex  rel.  Oraham  v.  Nichols,  78 
Iowa,  747,  41  N.  W.  4. 

A  statement  in  a  petition  setting  forth  a  deed  in  full,  that  such  deed  conveys 
part  of  a  given  street,  is  only  a  conclusion  of  the  pleader  and  will  be 
given  no  weight  where  the  deed  itself  shows  that  no  part  of  such  street 
wafi  conveyed.  Hoffman  v.  Shepherdsville,  18  Ky.  L.  Rep.  302,  36  3. 
W.  522. 

The  court  in  passing  on  a  demurrer  to  a  bill  with  which  written  doctunenta 
are  exhibited  may  look  to  and  go  by  the  documents  themselves,  instead 
of  the  allegations  in  the  bill  as  to  what  such  documents  prove,  or  their 
effect  in  law.  Lockhead  v.  Berkeley  Springs  Waterijcorks  d  Improv,  Co, 
40  W.  Va.  653,  21  S.  E.  1031. 

In  Loeb  v.  Barris,  50  N.  J.  L.  382,  13  Atl.  602,  a  demurrer  was  sustained 
because  the  copy  of  the  lease  annexed  showed  that  plaintiff  did  not 
sign  nor  covenant,  but  that  the  instrument  was  the  contract  of  her 
agent. 

An  allegation  that  defendant  signed  a  report  "a  copy  of  which  is  hereto 
annexed/'  is  bad  on  demurrer  where  the  copy  purports  to  be  the  report 
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of  and  signed  bj  only  a  part  of  the  defendants.    BowneH  t.  QruwoH 
68  N.  Y.  294. 

For  other  cases  to  the  point  that  an  allegation  of  the  effect  of  the  docu- 
ment cannot  countervail  the  document  itself,  when  pleaded,  see  the  fol- 
lowing: Dillon  V.  Barnard,  21  Wall.  430,  22  L.  ed.  673,  Holraes,  386, 
Fed.  Gas.  No.  3,915;  Stoddard  ▼.  Treadioell,  26  Gal.  294;  North  v. 
A'tser,  72  Dl.  172;  Smith  y.  Webb,  16  111.  105;  LitteU  ▼.  Hoaglamd,  108 
Ind.  320,  6  N.  £.  645;  Read  ▼.  Yeager,  104  Ind.  195,  3  N.  £.  856: 
Stroup  ▼.  Ilaycock,  56  Iowa,  729,  10  N.  W.  257;  Thornton  t.  Mai 
guinne,  12  Iowa,  540,  79  Am.  Dec  548;  Paola  Bd.  of  Edu.  v.  Shaw, 
15  Kas.  33;  Lea  v.  Robeson,  12  Gray,  280;  Whitney  v.  Rkoades,  a 
Allen,  471;  Buffalo  Catholic  Inst.  y.  Bitter,  87  N.  Y.  251;  Bogardut  '. 
^eto  York  L.  /ns.  Co.  101  N.  Y.  328,  4  N.  E.  522;  Morrison  y.  Insursnce 
Co,  of  y.  A.  69  Tex.  353,  6  8.  W.  605. 

Exhibits  control  in  case  of  a  discrepancy  between  the  body  of  a  bill  snd 
the  exhibits.  Murphy  y.  Harris,  57  111.  App.  351 ;  Wagner  y.  Maynard. 
64  111.  App.  239. 

Where  an  exhibit,  made  a  part  of  the  bill  by  statute,  is  contradicted  by 
some  averment  in  the  bill,  the  fact  will  be  taken  to  be  in  conformity 
with  the  exhibit.  The  exhibit,  especially  when  it  is  a  copy  of  the  rec- 
ord, is  to  be  taken  as  true,  rather  than  a  contradictory  averment  in 
the  pleading  relating  to  the  same  fact.  House  v.  Oumble,  78  Miss.  269, 
29  So.  71  (CiUng  Williamson  v.  White,  101  Ga.  276,  28  S.  E.  846; 
Harrison  Bldg,  d  Deposit  Co,  v.  Lackey,  149  Ind.  10,  48  N.  £.  254: 
Freiberg  v.  Magale,  70  Tex.  116,  7  S.  W.  684). 

General  averments  contained  in  an  answer  in  which  exhibits  are  referred 
to  must  yield  when  contradicted  by  the  particular  facts  of  the  eriiibit6. 
Williamson  v.  White,  101  Ga.  276,  28  S.  E.  846. 

An  averment  that  a  trust  deed  is  barred  by  the  statute  of  limitations  is 
controlled  by  the  stipulations  and  recitals  in  the  trust  deed  itself,  made 
an  exhibit  to  the  complaint.  American  Freehold  Land  Mortg,  Co.  v. 
McManus,  68  Ark.  263,  58  S.  W.  230  (Citing  Beavers  y.  Baueuin,  S3 
Ark.  722;  Buckner  v.  Davis,  29  Ark.  444). 

If  there  is  a  discrepancy  between  a  contract  attached  as  an  exhibit  to  f. 
petition  to  foreclose  a  mechanic's  lien  and  a  description  thereof  in  tbe 
petition,  the  exhibit  governs.    Benner  v.  Schmidt,  44  111.  App.  304. 

Where  there  is  a  conflict  between  a  description  of  land  in  a  complaint  and 
that  contained  in  an  exhibit  properly  flled  therewith,  the  latter  eon- 
trols.    Goodbub  v.  Scheller,  3  Ind.  App.  318,  29  N.  £.  610. 

The  account  in  an  action  upon  an  account  stated  is  controlling,  where  there 
is  a  discrepancy  between  it  and  the  petition.  Torian  v.  Weeks,  46  La. 
Ann.  1502,  16  So.  405. 

A  bill  cannot  be  upheld  as  one  for  the  specific  performance  of  a  contract 
to  deliver  bonds,  where  the  bill  and  exhibits  filed  therewith  shovr  that 
the  bonds  have  been  canceled  and  destroyed,  rendering  it  impossible 
to  specifically  execute  the  alleged  contract.  Roanoke  Street  R.  Co.  v. 
Hicks,  06  Va.  510,  32  S.  £.  295. 

But  the  certificate  of  acknowledgment  is  no  part  of  a  conveyance  by  s 
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maxried  woman,  and  ite  absenoe  from  ti&e  copy  of  her  oontract  to  con- 
▼ey,  attadied  to  a  complaint  by  her  for  its  enforcement,  does  not  affirm- 
atively show  that  the  contract  was  not  l^;ally  executed  and  acknow- 
ledged; and  her  allegation  that  a  oontract  was  entered  into  sufficiently 
shows  that  fact.    Banbury  y.  Arnold,  91  Cal.  606,  27  Pac.  934. 

Vn  detemuning  the  sufficiency  of  a  complaint  under  the  Indiana  statutes, 
the  provisions  of  an  instrument  filed  therewith  as  an  exhibit  will  con- 
trol if  the  instrument  is  the  foundation  of  the  action;  but  if  not,  its 
provisions  are  not  to  be  considered.  Indiana  Mut,  Bldg,  d  L,  Aaso,  v. 
Plank,  152  Ind.  197,  52  N.  £.  991;  Dunlap  v.  Eden,  15  Ind.  App.  675, 
44  N.  E.  560;  Globe  Aoci,  Ins,  Co.  v.  Reid,  19  Ind.  App.  203,  47  N.  E. 
047,  49  N.  E.  291;  Harrison  Bldg.  d  Deposit  Co,  v.  Lackey,  149  Ind. 
10,  48  N.  £.  254. 

Jl  written  instrument  which  is  the  foundation  of  a  civil  action,  or  a  copy 
thereof,  should  be  filed  as  an  exhibit;  and  in  case  of  a  variance  be- 
tween it  and  the  pleading,  the  exhibit  will  control.  First  Nat.  Bank  v. 
Jones,  2  Okla.  353,  37  Pac.  824. 

''As  a  general  principle,  a  plan  annexed  to  a  petition  should  be  used  to 
explain  anything  that  is  ambiguous  or  unexplained  in  the  petition,  but 
it  cannot  control  a  written  description  of  the  metes  and  bounds  of  the 
land  claimed,  in  which  there  is  nothing  ambiguous.  Bemy  v.  Munici- 
pality No.  Ttoo,  12  La.  Ann.  600. 

S53.  Bemnrrer  not  aided  by  origmaI.| 

The  production  of  an  original  document,  even  though  it  be  a  rec- 
ord, if  not  so  pleaded  as  to  be  made  a  part  of  the  pleading,  cannot 
make  the  pleading  demurrable ;  nor  can  it  be  used  on  demurrer  to  con- 
itradict  the  pleading.^ 

But  according  to  the  better  opinion  a  document  produced  on  oyer, 
whether  in  equity*  or  at  common  law,'  forms  a  part  of  the  pleading 
•of  the  party  producing  it;  and  if  insufficient,  demurrer  lies. 

A  profert  of  documents  on  which  suit  is  brou^t  does  not  make 
them  part  of  the  declaration,  so  that  they  may  be  considered  on  de- 
murrer, where  oyer  is  not  asked  and  granted.* 

^Koonan  ▼.  Bradley,  9  Wall.  304,  401,  19  L.  ed.  757,  759;  Story,  Eq.  P]. 
414,  I  4526. 

*Bogart  v.  Hinds,  25  Fed.  484. 

Where  oral  profert  of  a  written  contract  which  is  the  foundation  of  the 
suit  is  made  on  demurrer,  and  the  contract  is  produced  and  read,  the 
document  becomes  a  part  of  the  petition  and  may  be  looked  to  by  the 
court  in  determining  the  demurrer.  Chicago  Bldg,  d  Mfg,  Co,  ▼.  Tal- 
hotton  Creamery  d  Mfg.  Co,  106  Ga.  84,  31  S.  E.  809. 

^  Knott  ▼.  Burleson,  2  O.  Greene,  600;  Douglass  v.  Rathbone,  5  Hill,  143. 

-^Standard  Loan  d  Aooi.  Ins,  Co.  v.  Thornton,  97  Temi.  1,  40  S.  W.  136. 

^hen  oyer  is  demanded  and  granted,  then  the  matter  therein  set  out 
Abb.  Pl.  Vol.  I. — 30. 
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beeomei  a  part  of  the  record;  and  the  party,  at  hU  option,  miy  demur 
or  plead,  according  to  the  nature  of  the  fact  disclosed  (Citing  Bohton  t. 
MoArthur,  3  McLean,  241,  Fed«  Cas.  No.  6,554;  Duval  v.  Malone,  U 
Gratt.  24).  And  without  oyer,  the  writing  proffered  is  not  a  part  of 
the  record  {Adams  v.  Maoey,  I  Bibb,  328;  Oisi  ▼.  Steele,  1  Bibb,  571: 
Wriston  v.  Lacy,  7  J.  J.  Marsh.  219) ;  and  the  court  is  necessarily  eon- 
fined,  in  its  consideration  of  a  general  demurrer,  to  the  statement  of 
the  cause  of  action,  and  cannot  lode  to  any  supposed  paper  as  a  foun- 
dation of  the  action  [Harlan  ▼.  Dew,  3  Head,  505;  Martin  ▼.  Bank  of 
Tennessee,  2  Coldw.  332). 

In  a  suit  upon  a  guaranty  of  performance  of  the  covenant  of  a  tenant  to 
pay  rent,  pleas  setting  forth  provisione  not  recited  in  the  declaration, 
but  alleged  to  be  in  the  lease,  of  which  profert  is  made  without  eraviog 
oyer  of  it,  or  setting  out  the  portionfl  of  it  essential  to  the  purpose  of 
the  plea,  are  had.    £ffioi^  t.  Horgan,  18  R.  I.  289,  27  Atl.  338. 

One  who  demurs  to  a  complaint  in  an  action  to  recover  for  injuries  in- 
flicted by  a  street  railway  corporation  which  subsequently  was  con- 
solidated with  another,  cannot  pray,  as  part  of  the  demurrer,  oyer  of 
the  deeds  by  reference  to  which  plaintiff  showed  the  transfer  to  the  lat- 
ter corporation,  where  they  were  introduced,  not  to  show  right  or  title 
in  the  plaintiff,  but  as  introductory  to  evidence  of  the  consolidation. 
Lanifhome  ▼.  Richmond  R.  Co,  91  Va.  369,  22  8.  E.  159. 

b.  Documents  furnished  under  statutes  or  rules  of  court  requiring 

exhibits  to  be  annexed  or  filed. 

For  These  Statutes  and  Their  Object,  see  volume  n.,  chapter  m.,  DocuMSirfS. 

254.  What  deemed  a  written  ''instmrnenf 

Statutes  requiring  instruments  in  writing,  when  pleaded,  to  be  f^l^ 
nished  or  filed  as  exhibits,  apply  to  bonds*  and  recognizances.* 

But  not  to  a  bill  of  items^  for  goods  sold  by  plaintiff  to  defendant; 
nor  to  a  lesolution  of  a  municipal  corporation  defendant*  aooepting 
plaintiff's  offer  to  sell ;  nor  to  a  judgment;'  nor  to  an  execution,  even 
when  pleaded  as  a  justification ;®  nor  to  a  tax  levy  f  nor  to  official* 
or  legal  proceedings^  sought  to  be  enjoined  by  the  party  alleging 
tliem. 

•See  Barr  v.  McOary,  131  Pa.  405,  19  Atl.  45  (action  on  replevin  bond. 
*Kiser  v.  State,  13  Ind.  80  (error  to  overrule  demurrer). 

•  KingskMd  d  P,  Mfg,  Co,  v.  St,  Louis  Malleable  Iron  Co,  29  Mo.  App.  526. 

*  Over  V.  Greenfield,  107  Ind.  231,  6  N.  E.  872. 

•Becknell  v.  Bexiknell,  110  Ind.  42,  10  N.  E.  414;  Hopper  T.  Lucas,  86  Ind. 
43;  Dougherty  v.  Longmore,  2  Cin.  Sup.  Ct.  Rep.  134  (so  also  of  for- 
eign judgments) ;  Judds  v.  Dean,  2  Disn^  (Obio)  210;  Omahundro 
▼.  Clarkson,  13  Mo.  ^pp.  583. 
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A  judgment  is  not  a  written  instrument  within  the  meaning  of  Ind.  Rev. 
Stat.  1894,  S  366,  so  as  to  become  a  part  of  a  pleading  with  which  \t 
is  filed  by  reference  thereto,  although  it  is  the  foundation  of  the  plead- 
ing.   First  Nat,  Bank  t.  Hanna,  12  Ind.  App.  240,  39  N.  £.  1054. 

A  judgment,  when  declared  upon  as  a  cause  of  action,  is  such  a  written 
instrument  as  is  required  by  Kan.  Code  Civ.  Proc.  §  118,  to  be  set  out 
by  copy,  attached  to  and  filed  with  the  petition.  Oherlin  Loan,  TruBt 
d  BJzg.  Co.  y.  Kitchen,  8  Kan.  App.  445,  57  Pac.  494. 

*  Thurston  v.  Boardman,  Wilson  Super.  Ct.   (Ind.)   433. 

^ Hazzard  v.  Seacock,  39  Ind.  172  (tax  duplicate). 

*Logansport  y.  LaRose,  99  Ind.  117;  Buff  y.  Lafayette,  106  Ind.  14,  8  N. 
E.  70L 

^Collifis  y.  Fraiser,  27  Ind.  477;  Matheney  y.  Earl,  75  Ind.  631  (actions 
to  enjoin  collection  of  judgment) ;  Hall  y.  Hough,  24  Ind.  273;  True- 
hlood  y.  HollingsvDorth,  48  Ind.  537  (actions  to  enjoin  execution  sale). 

255.  —  snbsoriptioii  paper. 

A  srtatute  requiring  the  original  instmiment  to  be  filed  is  not  ap- 
plicable to  a  subscription  paper,  as  it  may  be  required  in  several 
suits  between  different  parties  at  different  places.* 

^  Workmaoi  y.  Campbell,  46  Mo.  305. 

But  a  subscription  paper  was  held  to  be  within  the  Iowa  statute  in  Hudsoik. 
y.  Plank  Road  Co.  4  O.  Greene,  152. 

See  also  Fottkdahon  <»*  Defenses,  chapter  xin.,  S  6,  infra. 

256.  What  is  ''foundation"  of  the  action. 

In  the  application  of  the  rule  that  an  instrument  which  is  the 
basis  or  foundation  of  the  action  must  be  furnished  as  an  exhibit, 
the  following  distinctions  have  been  observed : 

In  an  action  on  a  bond, — as,  for  instance,  an  attachment  bond, — 
the  bond  is  the  basis  of  the  suit* 

In  the  case  of  an  injunction  bond  the  proceedings  in  the  injunc- 
tion suit  are  not.^ 

So,  in  a  suit  on  an  administrator's  bond  the  final  settlement  of 
his  account,  the  noncompliance  with  which  constituted  a  breadi,  is 
not.^ 

Where  a  written  contract  declared  on  is  in  several  distinct  parts, 
all  are  required.* 

A  collateral  paper,  containing  conditions  affecting  the  obligation 
oi  the  contract  sued  on,  and  referred  to  therein  as  such,  must  be  fur- 
nished.^ 

But  a  deed  or  conveyance  constituting  merely  the  consideration 
for  the  obligation  sued  on  need  not  be  furnished.® 
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A  supplemental  contract,  forming  a  part  of  the  actual  oontract 
sued  ouy  must  be  furnished.^ 

A  written  order  for  the  goods  the  price  of  which  is  sued  for,  being 
a  mere  memorandum,  not  expressing  price,  but  only  number  and 
quality,  is  not  the  "foundation"  of  the  action.® 

Nor  is  a  written  order  for  the  payment  of  the  money  sued  for.* 

In  case  of  foreclosure  founded  on  a  note  and  mortgage  the  mortgage 
must  be  furnished ;  and  the  note  also,  if  a  personal  judgment  is 
sought*** 

In  an  action  on  a  subscription  paper  a  copy  of  the  subscriptdon 
should  be  furnished^** 

In  an  action  on  an  assessment  by  a  ditching  or  draining  company 
against  a  member  the  assessment  is  within  the  statute,*^  but  not  the 
other  papers  and  prooeedings.*' 

So,  notice  of  the  proceedings  for  the  assessment,*^  or  notice  of  a 
call  on  subscribers  for  stock  in  a  corporation,*'  although  essential  to 
be  proved  to  sustain  the  action,  are  not  "the  foimdation"  of  the  ac- 
tion within  the  meaning  of  the  statute. 

The  written  lease  is  not  the  foundation  of  an  action  to  recover  po6^ 
session  of  leased  premises  from  a  tenant  unlawfully  holding  over.** 
Nor  is  the  assignment  of  a  lease  the  foundation  of  an  action  against 
the  assignee  to  recover  rentals  reserved  by  the  lease.*'' 

A  notice  creating  a  mechanic's  lien  is  the  foimdation  of  an  action 
to  foreclose  the  lien.*' 

» Bunt  V.  Rheum,  62  Iowa,  619,  3  N.  W.  667. 

In  an  action  on  a  replevin  bond  the  bond  is  the  basis  of  the  suit  and  shoaM 
be  filed  with  the  complaint.  Burtt  ▼.  Little,  12  Ind.  App.  567,  40  N.  K. 
029. 

^Oreas  v.  Book,  73  Ind.  177,  holding  it  error,  where  a  copy  of  the  proceed- 
ings was  unnecessarily  filed,  to  sustain  a  demurrer  because  they  did 
not  support  the  complaint. 

*  State  use  of  Edwards  v.  Bartlett,  68  Mo.  681,  holding  it  mere  evideDM. 
which  need  not  be  filed. 

But  in  an  action  on  an  executor's  bond  the  bond  itself  must  be  filed. 
State  eas  rel,  Myers  r,  Adams,  15  Ind.  App.  310,  44  N.  £.  47. 

In  an  action  on  an  administrator's  bond,  where  it  is  alleged  that  the  ad- 
ministrator, who  was  an  attorney,  collected  a  certain  sum  in  an  scUon 
brought  to  recover  for  personal  injuries  sustained  by  the  deceased,  bat 
had  failed  to  account  for  one  half  of  such  sum  in  aooordance  with  his 
contract  with  the  deceased,  the  declaration  is  founded  on  the  bond, 
and  not  on  the  oontract,  which  need  not  be  filed  witli  the  oomplaiDt 
Earrod  ▼.  State  ew  rel.  Meloy,  2A  Ind.  App.  159,  56  19.  £.  242. 
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*  A  declaration  on  a  contract  referring  to  another  contract  for  terms  k  bad 
where  the  latter  contract  is  not  set  out.  Toole  v.  Baer,  01  6a.  113,  16 
S.  £.  378. 

Practice  acts  requiring  a  plaintiff  to  set  out  a  copy  of  the  contract  sued  on 
or  the  part  thereof  relied  on,  or  the  legal  effect  thereof,  are  satisfied  by 
setting  out  the  parts  of  the  contract  relied  on  by  faim,  without  setting 
out  other  contracts  referred  to  in  the  contract  sued  on  and  contained  in 
the  copy  set  out, — especially  where  the  formal  allegatione  of  the  dec- 
laration set  out  a  complete  contract  without  the  copy  of  the  contract 
annexed  thereto.    Joy  v.  Glidden  VamUh  Co,  83  Fed.  90. 

Where  a  contract  consisted  of  a  written  order,  and  a  letter  and  answer 
thereto,  relating  to  such  order,  a  demurrer  was  sustained  because  a 
copy  of  the  answer  was  not  filed.  Johnson  v.  Tostevifif  60  Iowa,  46,  14 
N.  W.  95. 

A  statement  of  claim  which  alleges  contracts  and  powers  of  attorney  not 
filed,  set  out,  or  served,  ia  demurrable  in  Pennsylvania.  Fox  v.  Brintorif 
1  Pa.  Dist.  R.  608. 

A  statement  of  claim  founded  upon  a  policy  of  life  insurance,  the  copy  of 
which,  filed  as  part  of  the  statement,  contains  the  provision  that  the 
statements  and  agreements  made  in  the  application  are  made  a  part  of 
the  contract,  and  that  the  policy  is  issued  subject  to  the  agreements 
indorsed  thereon,  which  are  a  part  of  the  contract,  but  not  setting  forth 
the  statements  and  agreements  in  the  application,  or  the  agreements  in- 
dorsed, is  demurrable  as  showing  upon  its  face  that  the  whole  written 
contract  is  not  set  out,  under  the  Pennsylvania  procedure  act  of  1887, 
requiring  the  statement  to  be  accompanied  by  copies  of  all  contracts  on 
wiiich  the  plaintiff's  claim  is  founded.  Fehl  y.  PhomitB  Mut.  L.  Ina.  Co, 
14  Pa.  Co.  a.  183. 

It  is  not  competent  under  the  Pennsylvania  procedure  act  of  1887,  for  the 
plaintiff  to  select  parts  of  a  written  contract,  and  to  claim  that  his 
action  is  founded  upon  these  alone,  when  the  contract  plainly  contains 
other  terms  not  set  forth  by  the  plaintiff.  Barry  y.  Phomiw  Mut.  L. 
Ins.  Co,  3  Dauphin  Co.  Rep.  209,  8  Del.  Co.  Rep.  88. 

A  complaint  to  recover  money  due  on  a  contract  for  the  performance  of 
work  according  to  certain  specifications  need  not  exhibit  the  specifica- 
tions referred  to.  Oilmore  v.  Ward,  22  Ind.  App.  106,  52  N.  £.  810, 
Williams  v.  Markland,  15  Ind.  App.  669,  44  N.  £.  662;  Bird  v.  8t. 
John*s  Episcopal  Church,  154  Ind.  138,  56  N.  E.  129  (where  such 
plans  and  specifications  are  not  involved  in  any  manner). 

A  petition  to  enforce  a  mechanic's  lien  is  not  insufficient  because  it  fails  to 
set  forth  plans  and  specifications  which  are  made  part  of  an  alleged 
contract  declared  upon.  Oriental  Hotel  Co.  v.  Griffiths,  88  Tex.  674,  30 
L.  R.  A.  765,  33  S.  W.  652. 

*Titlow  V.  Euhhard,  63  Ind.  6  (note  expressed  to  be  subject  to  certain  con- 
ditions contained  in  a  written  agreement  between  the  parties  q4  the 
same  date). 

Kote  payable  according  to  conditions  in  a  mortgage,  and  the  constitution, 
by-lawa,  and  regulations  of  the  association.     Here  the  mortgage  and 
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the  oonstittitioii,  ete.,  were  held  neoesaaiy.  Bu9ch  t.  ColtunKa  Citf 
German  Bldg.  Loan  d  8av,  Aaso,  No.  2,  75  Ind.  348. 

The  eontraiy  was  held  in  an  action  on  a  note  payaible  to  a  building  and 
loan  aasociation,  which  merely  stated,  "This  obligation  is  gxTeo  for 
monQT  loaned  under  the  constitution,  by-laws,  and  regnlatioos  of  nid 
assoeiation."  Here  the  plaintiff  need  not  exhibit  such  ooDStttntion,  In- 
laws, and  r^gidations.  Andenon  Bldg.,  Loan  Fund  d  Saa.  Ino.  ▼. 
Thompmm,  88  Ind.  405. 

Contra,  also,  of  an  application  for  insurance,  referred  to  in  a  policj  sued 
on.    MutwU  Befi.  L.  Ina.  Co.  t.  Cannon,  48  Ind.  264. 

An  application  for  an  insurance  policy  need  not  be  set  out  in  the  dedtra- 
tion  in  an  action  on  the  policy,  setting  out  swA  policy.  Jfekon  t. 
Equitable  Life  Aesur.  8oc.  (111.)  I  Chicago  L.  J.  Wedcly,  56. 

Although  the  application  is  made  a  part  of  the  policy  by  the  temiB  thereof. 
Indiana  Farmen^  Live  Stock  Ine.  Co.  ▼.  Byrkett,  9  Ind.  App.  443, 36  X. 

E.  779. 

A  copy  of  an  application  for  insurance  need  not  be  filed  with,  or  attached 
to,  the  declaration  in  an  action  on  the  policy,  where  the  dedaratioB  seU 
out  the  policy  in  hmo  verba.  Pheniw  Ine.  Co.  v.  Stoeke,  149  HI  319, 
36  K.  E.  408.  In  this  case  the  court  says:  "The  policy  sued  on  vai 
set  out  in  Kaeo  verba  in  the  first  count  of  the  declaration.  A  demurrer 
baring  been  sustained  to  the  declaration,  it  was  amended,  and  a  eopy 
of  the  application  filed  with  the  amendment.  The  policy  being  set  out 
in  the  declaration  was  a  sufficient  compliance  with  the  statute.  Benjo- 
min  ▼.  Delahay,  3  111.  574.  The  policy  was  the  instrument  sued  o-n 
within  the  meaning  of  the  statute,  and  it  was  unnecessary  for  the  plain- 
tiff to  attach  a  copy  of  the  application.     Herron  y.  Peoria  Marine  A 

F.  Ine.  Co.  28  111.  235,  81  Am.  Dec.  272;  Illinoie  F.  Ine.  Co.  v.  Stattion, 
67  111.  354;  Grange  MiU  Co.  ▼.  Weetem  Aeew.  Co.  118  DL  396,  9  N.  £. 
274;  Continental  L.  Ine.  Co.  v.  Rogere,  119  111.  474-485,  59  Am.  Bep^ 
«10,  10  N.  £.  242;  May,  Ins.  2d  ed.  9  183.  Presmnably,  the  application, 
if  made  the  basis  of  the  insurance,  was  delivered  to,  and  retained  by, 
the  insurer,  and  would  not  be  in  possession  of  the  assured." 

A  petition  in  an  action  on  an  insurance  policy,  which  sets  out  the  policy, 
need  not  set  out  the  application  on  which  it  was  issued,  where  sudi  ap- 
plication contains  no  condition  precedent  which  it  is  necessary  for 
plaintiff  to  ayer  or  proye,  except  a  condition  as  to  payment  of  preminm. 
which  is  also  stated  in  the  policy.  Berliner  y.  Travelere'  Ine.  Co.  IS  I 
Cal.  451,  53  Pac.  922  (Distinguishing  G^lmore  y.  Lycoming  P.  Ins.  Co. 
55  Cal.  123;  Bobbitt  y.  Liverpool  d  L.  d  G.Ine.  Co.  66  N.  G.  70,  8  Am. 
Rep.  494.  ating  Herron  y.  Peoria  Marine  d  P.  Ine.  Co.  28  IH.  238,  81 
Am.  Dec.  272). 

In  Conlinental  L.  Ine.  Co.  y.  Keeeler,  84  Ind.  310,  the  decision  was  pvt 
upon  the  ground  that  the  Code  was  designed  to  simplify  t^e  oommon- 
law  practice  by  eliminating  burdensome  technicalities  of  pleading,  and 
is  to  be  reasonably  construed.  The  plaintiff  sues  upon  the  obligation 
as  eyidenced  by  the  instrument  delivered  to  him,  and  if  there  is  a  col- 
lateral paper,  which  contains  conditions  necessary  to  have  been  per- 
formed by  him,  he  must  allege  that  performance  generally,  and,  unless 
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such  performance  U  denied,  no  proof  on  the  subject  is  required.  Rev. 
Stat.  1881,  9  370.  If  the  defendant  wishes  to  make  an  issue  upon  any 
condition  contained  in  such  collateral  paper,  he  may  set  it  up  in  an- 
swer. The  policy  delivered  to  the  assured  was  the  "written  instrument" 
on  which  the  action  was  founded. 

*Nordman  v.  Craighead,  27  Ark.  369  (deed  mentioned  only  as  conveyin|{ 
the  land  which  was  the  consideration  of  the  note  sued  on) ;  Emmona  t 
Kiger,  23  Ind.  483  (action  on  contract  of  sale). 

^  Potts  v.  Hartman,  101  Ind.  359. 

*  Deere  v.  Lewis,  51  111.  254. 

^Hartcood  v.  Case,  37  Iowa,  693  (mandamus). 

>•  Roohe  v.  Moffltt,  107  Ind.  58,  3  N.  £.  940. 

But  a  chattel  mortgage  attached  as  an  esiiibit  to  a  complaint  for  the  con- 
yersion  of  the  chattels,  brought  by  the  mortgagee  against  the  mortgagor, 
is  not  the  basis  of  the  action  or  a  proper  exhibit  to  the  complaint,  and 
cannot  be  looked  to  in  determining  its  sufficiency,  and  whether  the  title 
to  the  mortgaged  property  is  in  the  mortgagor  or  mortgagee.  Hunter 
▼.  Cronkhite,  9  Ind.  App.  470,  36  N.  E.  924. 

An  action  to  foreclose  a  mortgage  securing  payment  of  a  promissory  note 
is  not  founded  upon  an  instrument  for  the  unconditional  payment  of 
money  only,  within  the  meaning  of  Neb.  Code  Civ.  Proc  §  129,  so  that 
whether  a  copy  of  the  note  should  be  attached  to  the  petition  is  not  de- 
terminable from  that  section.  First  Nat.  Bank  r,  Engelhercht,  57  Neb. 
270,  77  N.  W.  685. 

^  Hudson  y.  Plank  Road  Co.  4  6.  Greene,  152. 

The  contrary  is  held  under  the  Missouri  statute,  which  requires  the  orig- 
inal to  be  filed,  where  the  original  contained  many  names  of  subscribers 
besides  that  of  the  defendant.     Workman  v.  Camphell,  46  Mo.  305. 

^Jerrell  v.  Etdhison  Ditching  Asso.  62  Ind.  200;  Smith  y.  Clifford,  83  Ind. 
520;  State  em  rel.  May  field  v.  Myers,  100  Ind.  487. 

»  Piekering  y.  State  use  of  Dyar,  106  Ind.  228,  6  N.  E.  611. 

Wishmier  y.  State  ex  rel.  Wilcox,  110  Ind.  623,  U  N.  E.  291,  holding  that 
so  much  of  the  report  as  affects  the  party  to  the  suit,  or  his  land,  is 
enough.  Also,  that  if  other  documents  are  furnished,  the  omission  to 
state  expressly  which  is  the  foundation  of  the  action  is  not  ground  of 
demurrer. 

The  record  of  the  allotment  of  a  public  ditch  established  under  the  Indiana 
statutes  is  not  the  basds  of  the  lien  upon  the  real  estate  of  the  owner 
for  the  expenses  incurred  by  a  township  trustee  in  cleaning  out  the 
same,  so  as  to  require  a  copy  thereof  to  be  filed  as  an  exhibit  with  the 
complaint  in  an  action  to  foreclose  such  lien.  Beatty  y.  Pruden,  13  Ind. 
App.  507,  41  N.  E.  961. 

Kor  is  a  diagram  annexed  to  show  the  location  and  direction  of  the  ditch 
made  a  part  of  the  complaint  by  attaching  it  thereto  and  framing  it 
for  an  exhibit,  where  it  is  not  made  the  foundation  of  the  action.  Drake 
v.  Orout,  21  Ind.  App.  634,  52  N.  E.  775. 

^Jackson  y.  State  use  of  Lindley,  103  Ind.  250,  2  N.  E.  742. 
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^Fo»  y.  AllenmUe,  0.  8.  d  F.  Tump.  Co.  46  Ind.  31. 

^Duffy  y.  Coniian,  3  Ind.  App.  207,  29  N.  S.  454;  Mamm  t.  Borti^,  tl 

lod.  App.  152,  51  N.  £.  946. 

^  Eardison  v.  Mann,  20  Ind.  App.  404,  50  N.  £.  899. 

**  Eeyde  y.  SuU,  22  Ind.  App.  83,  52  N.  E.  456. 

But  a  written  notice  hy  suboontracton  to  the  owner  of  a  building,  of  their 
intention  to  hold  him  liable  for  the  amount  due  the  contractor,  u  not 
the  foundation  of  an  action  by  them  to  enforce  their  claim  on  the  bold- 
ii^.    AdafMon  y.  Bhaner,  3  lod.  App.  448,  29  N.  E.  944. 

A  complaint  in  an  action  againat  a  railway  company  to  reooyer  the  teIik- 
of  work  and  material  furnished  in  the  construction  of  a  fence  along  the- 
line  of  defendant's  right  of  way  and  plaintiff's  improyed  land  is  not 
defectiye  under  Ind.  Rey.  Stat.  1881,  §  362,  providing  that  when  any 
pleading  is  founded  upon  any  written  instrument  or  on  account,  the^ 
original  or  a  copy  thereof  must  be  filed  with  the  pleading,  because  of  a 
failure  to  contain  a  copy  of  the  thirty  days'  notice  required  by  EUiott*s- 
(Ind.)  Supp.  §  1078,  to  be  served  upon  the  company,  as  it  is  not  the 
foundation  of  plaintiff's  cause  of  action.  Chicago  d  8.  B.  B,  Oo.  t. 
Ro88,  8  Ind.  App.  188,  35  N.  E.  290. 

257.  —  in  action  to  construe,  reform,  or  cancel. 

Where  the  object  of  the  pleading  is  to  obtain  the  judicial  oonstrac- 
tion^  or  the  reformation^  of  a  written  instrument,  the  instnuneat  i» 
within  the  statuta 

Otherwise,  if  the  object  is  to  obtain  cancelation.' 

*In  MoMa^n  y.  ^ctocomer,  82  Ind.  565  (erosa-complaint,  or  counterdftiinr 
asserting  title  by  devise  and  annexing  a  copy  of  the  will),  defendsnt 
claimed  that  the  copy  of  the  will  was  not  to  be  looked  to  in  detennio' 
ing  the  sufficiency  of  his  pleading,  because  it  was  not  the  foundstiov 
of  hifl  cause  of  action.  Elliott,  J.,  says :  "It  is,  perhaps,  true,  that  it 
is  not  the  foundation  of  the  pleading,  but  it  is  a  written  inBtnimeDt 
presented  to  the  court  for  the  purpose  of  obtaining  a  judicial  oonstmc- 
tion.  Where  the  judgment  of  the  court  Is  sought  as  to  the  coostnie- 
tion  of  a  will,  it  is  necessary  to  make  it  a  part  of  the  pleadu^;  vod 
this  may  be  done  by  filing  it  as  an  exhibit." 

*  Overly  y.  Tipton,  68  Ind.  410;  CoitreU  y.  ^tna  L.  Ina,  Co.  97  Ind.  311. 

^Watkina  y.  Brunt,  53  Ind.  208;  Stribling  y.  Brougher,  79  Ind.  328;  Boyf 
y.  Olvey,  82  Ind.  294  (cancelation  of  deeds)  ;  Briscoe  y.  Johmon,  7$ 
Ind.  573  (disdiarge  of  guardian,  and  receipt  by  ward)  ;  Oardner  v. 
Fiaher,  87  Ind.  369  (cross-complaint  to  cancel  note  sued  on) ;  Vannie^ 
y.  Oreen,  14  Iowa,  262  (confession  of  judgment;  sought  to  be  set  aside 
for  insufficiency  of  statement) ;  Walkup  y.  Zehring,  13  Iowa,  306  (exe- 
cution and  sheriff's  deed  thereon) ;  Johnson  y.  Moore,  112  Ind.  91,  1$ 
N.  E.  106  (note  and  mortgage). 

258.  —  documents  collaterally  involved, — actions  on  contract. 

In  an  action  to  recover  money  received  by  defendant  to  the  use  of 
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the  plaintiff  the  evidence  of  debt  by  collecting  or  enforcing  which  de- 
fendant obtained  the  money  is  not  within  the  statute.^ 

Soy  where  a  surety  sues  for  contribution  the  contract  in  which  the 
parties  became  sureties  is  not  within  the  statute.^ 

So,  in  a  suit  against  a  bank  to  recover  a  statutory  penalty  for  de- 
laying payment  of  its  bills  the  declaration  need  not  set  out  copies  of 
the  bills.' 

It  is  not  necessary  to  set  out  a  copy  of  the  ticket,  in  a  complaint  in 
an  action  ex  contractu  against  a  railroad  company  for  injuries  sus- 
tained by  a  passenger,  due  to  a  violation  of  its  implied  contract  to 
cany  her  safely  to  her  destination*^ 

^  Crane  v.  Buchanan,  29  Ind.  570  (deed  absolute  on  its  face,  but  in  fact  a 
mortgage.  Action  against  grantee  for  surplus  received  on  the  sale) ; 
Sight  y.  Taylor,  97  Ind.  392  (note  and  life  policy  assigned  for  collection. 
Action  to  recover  proceeds) ;  Watia  v.  Fletcher,  107  Ind.  391,  8  N.  SL 
111  (note  traxwf erred  for  collection.  Action  for  proceeds  lost  hj  neg- 
ligence). 

A  junior  mortgagee  suing  the  mortgagor  for  an  amount  adjudged,  in  fore- 
closure, to  be  the  equitable  proportion  due  on  the  senior  mortgage,  under 
a  statute,  need  not  exhibit  the  record  or  decree  of  foreclosure.  Ruddick 
V.  Marehall,  23  Iowa,  243. 

A  petition  alleging  that  plaintiff,  in  making  a  payment  into  the  county 
treasury,  presented  a  warrant  for  a  certain  sum  more  than  the  payment, 
and  that  the  treasurer  canceled  the  warrant,  giving  him  two  others 
which  he  issued  without  authority,  on  which  payment  was  refused  when 
presented;  and  that  he  sues  for  the  sum  due  him, — is  not  demurrable 
because  the  warrants  are  not  set  forth  or  copied,  since  the  suit  is  not 
founded  on  the  first  warranty  because  defendant  has  canceled  that;  and 
not  on  the  others,  because  the  treasurer  had  no  authority  to  issue  them. 
The  suit  is  in  the  nature  of  an  action  for  money  had  and  received. 
Barney  v.  Buena  Vista  County,  33  Iowa,  261. 

■Carr  ▼.  Waldron,  44  Mo.  393;  Porter  v.  Waltz,  108  Ind.  40,  8  N.  E.  705. 

^Buffolk  Bank  v.  Lowell  Bank,  8  Allen,  356  (pleading  by  legal  effect  is 
enough). 

^EvansviUe  d  R.  R.  Co.  ▼.  Kyte,  6  Ind.  App.  52,  32  N.  E.  1134. 

259. action  of  tort. 

In  an  action  for  malicious  prosecution  the  judgment  or  proceed* 
ings  theretofore  had  are  not  required.* 

So,  in  an  action  for  unlawful  levy  on  exempt  property,  the  sched- 
ule and  appraisal  on  which  plaintiff  relies  for  his  exemption  are  not 
within  the  statute.' 

A  complaint  averring  the  conversion  of  property  need  not  set  out 
the  written  contract  under  which  it  was  consigned  to  the  defendant' 
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Nor  need  a  note  and  mortgage  be  set  out  or  made  a  part  of  a  com- 
plaint for  conversion  of  goods  on  whidi  the  plaintiff  held  the  mort- 
gage as  security  for  the  note.* 

A  suit  airainst  an  insurance  company  for  damages  sustained  by  the 
oompany'sVrocuring  a  settlement  of  the  plaintiffs  claim  for  mud> 
less  than  the  face  of  the  policy,  by  fraudulent  representations,  Is 
based  on  the  fraud  in  such  procurement,  and  a  copy  of  the  policy  need 
not  be  filed  with  the  complaint' 

*  Bernard  v.  Cafferty,  11  Gray,  10. 
^Huseman  v.  Sims,  104  Ind.  317,  4  K.  E.  42. 
^Rauh  y.  Stevens,  21  IncL  App.  660,  52  N.  £.  997. 

*  Stewart  v.  Long,  16  Ind.  App.  164,  44  N.  £.  63. 

*  Wahaeh  Valley  Proteotwe  Union  v.  Jamee,  S  Ind.  App.  449,  36  N.  E.  §19. 

260.  —  muniments  of  title. 

In  an  action  to  quiet  title,^  or  for  partition,'  or  asserting  title,' 
the  mere  title  deeds  of  *  party  are  not  the  f  oimdation  of  the  accion, 
within  the  statute. 

Deeds  should  not  be  made  exhibits  where  the  grantee  sues  the  gran- 
tor for  false  representations  which  do  not  constitute  a  breach  of  any 
covenant  in  the  deed;^  but  copies  of  the  conyejances  to  subseqiifflt 
purchasers  should  be  exhibited  in  a  suit  to  enforce  a  vendor^s  tien.' 

>  Raueoh  v.  United  Brethren  in  Chriet  Jesue,  107  Ind.  1,  S  N.  E.  25;  Smith 
y.  King,  81  Ind.  217. 

'Sedgtcick  v.  Tucker,  90  Ind.  271. 

Compare  Spaulding  v.  Baldwin,  31  Ind.  376,  holding  title  deed  of  defendant 
in  ejectment  within  the  statute. 

*  Smith  V.  Schtceigerer,  129  Ind.  363,  28  N.  E.  696. 
*Willianha  y.  Fryharger,  9  Ind.  App.  668,  37  K.  E.  302. 

*  An  amended  biU  to  enforce  a  yendor's  lien,  which  makes  subsequent  pur- 

chasers of  portions  of  the  land  parties  defendant,  but  fails  to  set  out 
their  interests  and  the  dates  of  their  respective  purchases  by  exhiiiiting 
copies  of  the  conveyances  to  them,  or  otherwise,  ia  demurrable.  Mo- 
Olaughlin  y.  McOraw,  44  W.  Va.  715,  30  S.  £.  64. 

261.  Exhibit  not  called  for  by  the  statute. 

An  exhibit  furnished  in  a  case  where  it  is  not  required  by  the 
statute — as,  for  instance,  a  document  which  is  not  the  foundation  of 
the  action,  or  not  the  kind  of  instrument  contemplated — can  neither 
help  nor  hurt  the  pleading  with  which  it  is  furnished.^ 

The  better  opinion,  however,  is  that^  where  a  document  not  called 
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for  by  the  statute  is  actually  embodied  in  the  pleading,  or  is  annexed 
to  the  pleading  and  expressly  referred  to  in  the  body  as  a  part  there- 
of, it  must  be  considered  as  such  upon  common-law  principles.^ 

^Artieles  of  draining  or  ditching  associations  are  not  called  for  by  the 
statute  in  actions  for  assessments  or  aubscriptions  to  stodc,  and  there- 
fore, even  though  filed,  cannot  be  considered  on  demurrer.  Emcelaior 
Draining  Co,  v.  Broton,  38  Ind.  384;  Etchiaon  Ditching  Asso.  v.  Busen- 
lack,  39  Ind.  362;  Etchiaon  Ditching  As80,  t.  HilU,  40  Ind.  408;  Ham- 
rick  V.  DarwiUe  d  N.  8,  Gravel  Road  Co.  41  Ind.  170;  Dohaon  v.  Duck 
Pond  Ditching  Aaao.  42  Ind.  312;  Armairong  v.  McLaughlin,  40  Ind. 
370;  Tinddll  v,  Waaaon,  74  Ind.  495;  Stotaenhurg  ▼.  atotaenhurg,  75 
Ind.  538  (documents  forming  source  of  title)  ;  Carter  y.  Branaon,  79 
Ind.  15  (so  held  even  of  an  instrument  copied  into  the  pleading,  but  on 
which  the  pleading  was  not  founded)  ;  Knight  v.  Flatrock  d  W.  Tump, 
Co. 45 Ind.  134  (proceedings  for  highway) ;  Hopper  v,  Luoaa,  86  Ind.  43; 
Comcell  V.  Conuell,  100  Ind.  437  (judgment  not  a  "written  instrument" 
within  the  statute) ;  ^yeatem  U.  Teleg.  Co,  v.  Ferria,  103  Ind.  91,  2  N. 
E.  240  (telegrams  necessary  to  the  defense,  but  not  foundation  of  it)  ; 
Huaeman  v.  Bima,  104  Ind.  317,  4  N.  E.  42  (schedule  and  appraisement 
necessary  to  sustain  claim  of  exemption  for  property  sold  by  sheriff  un- 
der execution;  but  not  being  the  foundation  of  an  action  for  damages 
for  such  sale) ;  Thuraton  v.  Boardma^i,  Wilson  Super.  Gt.  (Ind.)  433 
(answer  justifying  under  an  execution  set  forth  from  which  it  appeared 
that  the  return  was  imperfect). 

The  complaint  in  an  action  in  Indiana  for  damages  for  trespass  on  real 
estate  is  not  defective  because  of  the  insulBciency  of  the  abstract  volun- 
tarily furnished  by  the  plaintiff  without  being  required  to  do  so,  as 
such  abstract  constitutes  no  part  of  the  complaint.  Hoover  y.  Weeaner, 
147  Ind.  510,  45  N.  E.  650,  Rehearing  Denied  in  147  Ind.  514,  46  N.  K 
905. 

The  verdict  of  a  coroner's  jury,  unnecessarily  attached  to  a  petition  filed 
against  the  county  to  recover  damages  for  the  death  of  one  killed  by 
the  fall  of  a  bridge,  does  not,  by  a  finding  that  the  cause  of  denth  was 
the  accidental  falling  of  a  stone  arch  bridge,  control  the  allegations  of 
negligence  in  a  petition,  so  as  to  narrow  the  cause  of  death  to  an  un- 
foreseen and  fortuitous  circumstance.  Cloud  County  y.  Viokera,  62 
Kan.  25,  61  Pac.  391. 

*See  I  249,  aupra. 

Contra,  Excelaior  Draining  Co,  v.  Broum,  38  Ind.  384;  Armatrong  v.  Mc- 
Laughlin, 49  Ind.  370;  Carter  v.  Branaon,  79  Ind.  15. 

262.  False  reference  to  filing. 

A  statement  in  the  pleading  that  a  docmnent  is  made  part  of  it, 
when  the  law  does  not  require  annexing  or  filing,  and  in  fact  the 
document  is  not  annexed  or  filed,  may  be  disregarded  as  surplusage, 
and  will  not  vitiate  the  pleading  on  exception  or  demurrer.*  Otlier- 
wiae,  where  the  filing  is  required  by  statute.* 

^Lee  V.  Lacoate,  3  La.  Ann,  223. 
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*  A  pleading  averring  that  a  copy  of  the  writing  on  which  it  fa  btsed  ii 

filed  is  demurrable  where  no  copy  ig  found  in  the  record,  under  Ind. 
Rev.  Stat.  1881,  §  362,  requiring  a  copy  of  the  original  of  a  writing 
upon  which  a  pleading  la  founded  to  be  filed  with  the  pleading.  Blaek- 
iceU  y.  Pendergaai,  132  Ind.  550,  32  N.  E.  319. 

263.  Indonements,— ownenhip  of  chose  in  action. 

Under  statutes  requiring  a  copy  of  an  instrument  to  be  filed  and 
referred  to  in  a  pleading,  furnishing  and  referring  to  a  copy  of  the 
note  or  other  principal  instrument,  without  expressly  referring  to  in- 
dorsements copied  thereon,  does  not  satisfy  the  statute  in  respect  to 
such  indorsements,  but  they  must  be  also  referred  to.^ 

Whether  indorsements,  assignments,  and  other  transfers,  necessan* 
only  to  show  plaintiff's  right  to  sue,  are  within  the  statute,  omipare 
the  cases  below.* 

*  Sinker  v.  Fletcher,  61  Ind.  276;  WiUiama  v.  09h<m.  75  Ind.  287;  Dtmnon 

y.  WiUon,  80  Ind.  301. 

But  a  complaint  on  a  note  hj  an  indorsee  against  the  maker  need  not  set 
out  a  copy  of  the  indorsement.  A  general  averment  of  the  faet  of  in- 
dorsement is  sufficient.  Basoom  v.  Toner,  5  Ind.  App.  229,  31  N.  K. 
856. 

*  Af/irmative—Mainer  ▼.  Reynolds,  4  G.  Greene,  187  (indorsee  suing  in  in* 

doner's  name  on  non-negotiable  note). 

Vtgative — Keller  v.  WiUiams,  49  Ind.  504  (indorsee  against  maker) ;  Bsy 
▼.  SauUpaugh,  74  Ind.  397  (a  sheriff's  assignment  of  a  debt  sold  on  exe- 
cution is  not  the  foundation  of  a  suit  on  the  claim) ;  Ifelaon  t.  Jffen, 
34  Ind.  431  (legatee's  action  on  note  to  testator.  Will  not  the  foundi- 
tion  of  the  action)  ;  Day  v.  Bowman,  109  Ind.  383,  10  N.  E.  126  (aaRgs- 
ment  of  attorney's  lien  not  part  of  foundation  of  debtor's  suit  to  enjou 
enforcement  of  the  lien). 

An  assignment  from  an  outgoing  treasurer  of  the  board  of  trustees  of  a  itaU 
institution  to  his  successor,  of  the  cause  of  action  against  a  bank  for 
moneys  deposited  therein  in  his  name  as  treasurer,  being  unneoeBsair, 
need  not  be  filed  with,  or  made  a  part  of,  the  complaint  of  the  ^uceeasor 
against  the  bank  to  recover  such  moneys.  Meridian  Tfat.  Bank  ▼. 
Eauser,  145  Ind.  496,  42  N.  E.  753. 

\  Plaintiff  in  an  action  upon  a  corporate  bond  which  by  its  terms  is  trans- 

ferrable  only  on  the  books  of  the  company,  of  which  transfer  the  certifi- 
cate of  the  treasurer  and  secretary  indorsed  thereon  is  made  eTidenee, 
need  not  attach  to  his  statement  copies  of  the  assignments  of  the  bond; 
but  it  is  sufficient  to  allege  that  it  has  been  duly  transferred  to  him  bj 
proper  and  lawful  assignments  or  indorsements.  Hayes  v.  Maniua  BaU 
Market  Co.  12  Pa.  Co.  Ct.  441. 

Insurance  companies  which  intervene  in  an  action  by  the  insured  for  tbs 
negligent  destruction  of  the  insured  property  by  fire  need  not,  whert 
their  petitions  set  out  the  loss  of  the  property,  and  the  insurance  ecm- 
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pany'B  liability  thereon  to  the  insured,  the  payment  of  the  amounts  for 
which  suit  is  brought  by  such  companies  to  the  insured,  and  assign- 
ments from  the  latter  to  themselTes,  and  that,  by  such  payments  and 
assignments,  the  companies  were  subrogated  to  all  the  rights  of  the  in- 
sured,— attach  as  exhibits  the  written  assignments  or  subrogations. 
Texarkana  d  Ft.  8.  B.  Co.  v.  Hartford  Ins.  Co.  17  Tez.  Gi7.  App.  498,  44 
8.  W.  533. 

264.  Demurrer  for  failure  to  fumifllL  exhibit. 

In  those  jurisdictions^  where  the  statute  is  regarded  as  making  the 
exhibit  a  part  of  the  pleading,  the  omission  to  furnish  the  exhibit  in 
a  case  Mrithin  the  statute,  or  to  allege  a  sufficient  excuse  for  omission,^ 
makes  the  pleading  demurrable,'  or  obnoxious  to  motion.^ 

Failure  to  attadi  to  a  pleading  an  exhibit  referred  to  therein  is  not, 
of  itself,  ground  for  a  demurrer  if  the  matters  alleged  in  the  plead- 
ing state  a  cause  of  action  or  defense.' 

A  demurrer  on  the  ground  that  no  proper  exhibits  are  attached 
should  state  what  exhibits  should  have  been  attached.' 

In  an  action  on  a  policy,  failure  to  file  a  copy  as  an  exhibit  with 
the  amended  complaint  renders  it  demurrable,  although  the  exhibit 
was  filed  with  and  made  a  part  of  the  original  complaint^ 

'  For  the  Statutes,  see  volume  n.,  chapter  in. 

*  See  i  272,  infra, 

*  This  is  the  rule  in  Indiana.    In  an  action  on  a  bond,  vhere  the  complaint 

alleges  that  a  copy  was  filed,  but  none  was  filed,  it  is  error  to  overrule 
a  demurrer.     Brown  v.  State  ex  rel,  Broxon,  44  Ind.  222. 

Seawright  ▼.  C  off  man,  24  Ind.  414  (demurrer  to  answer  setting  up  con- 
ditions contained  in  subscription  paper  not  filed.  The  action  was  on 
the  note  defendant  gave  for  his  subscription)  ;  Ohio  d  M.  R,  Co.  ▼. 
yickleea,  71  Ind.  271  (carrier's  allegation  of  special  contract  and  re- 
lease, as  a  defense). 

The  failure  of  a  petition  in  an  action  for  partition,  to  comply  with  the  re- 
quirements of  Iowa  Code,  S  3279,  with  reference  to  attaching  an  ab- 
stract of  title  embracing  inter  alia  a  statement  of  the  facts  on  which 
any  portion  of  the  title  not  in  writing  depends,  is  a  fatal  defect  upon 
proper  objection.    Darr  v.  Dorr,  102  Iowa,  453,  71  N.  W.  419. 

See  also  List  of  States  in  volume  n.,  chapter  ni. 

'*  Henry  v.  Blaekhum,  32  Ark.  445,  holding  that  demurrer  would  not  lie. 

Egan  v.  Tewkebury,  32  Ark.  43,  holding  that  the  omission  could  not  avail 
at  the  trial,  although  pleaded  by  answer,  but  defendant  should  have 
moved. 

In  Bumee  v.  Simpson,  9  Kan.  658,  it  was  held  error  to  sustain  a  demurrer. 
Kingman,  Ch.  J.,  says:  ''In  states  like  Indiana,  where  the  Code  makes 
the  instrument  or  account  on  which  the  pleading  is  founded  a  part  of 
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the  record,  the  not  filing  it  may  -well  be  takesa  adrantage  of  lij  de- 
murrer; but  in  a  Code  like  ours,  auch  a  praetiee  ia  not  logical  and  ought 
not  to  be  enforced." 

An  objection  to  a  petition  on  the  ground  that  a  written  instrument  on 
which  the  action  is  founded,  or  a  copy  thereof,  is  not  attached,  should 
be  made  by  motion  before  answer.  Cheney  v.  Strauhe,  35  Neb.  521,  53 
N.  W.  479. 

The  objection  that  no  copy  of  the  note  sued  on  is  attached  to  the  petiticn 
must  be  by  motion.  It  is  not  good  ground  of  demurrer.  First  Jfat. 
Bank  y.  Engelhercht,  58  Neb.  630,  79  N.  W.  556  (Citing  Ryan  t.  Biate 
Bank,  10  Neb.  524,  7  N.  W.  276). 

*Home  F.  Ins,  Co.  v.  Arthur,  48  Neb.  461,  67  N.  W.  440. 

A  petition  in  an  action  upon  a  note  is  not  open  to  successful  attack  by  a 
general  demurrer,  because  a  copy  of  the  note  is  not  attached.  First 
Nat.  Bank  y.  Engelberoht,  58  Neb.  639,  79  N.  W.  556.  The  court  said: 
There  was  a  sufiicient  statement  of  a  cause  of  action  in  the  petitioiL 
That  no  copy  of  the  note  was  attached  did  not  make  the  pleading  liable 
to  successful  attack  by  general  demurrer,  nor  to  objection,  on  appesl  to 
this  court,  that  there  was  not  a  sufficient  statement  of  a  cause  of  action 
(Citing  Home  F.  Ina.  Co.  v.  Arthur,  48  Neb.  461,  67  N.  W.  440;  Mo- 
Oonnigle  v.  MoOonnigle,  5  Pa.  Super.  Ct.  168,  178;  Caee  y.  Edton,  40 
Kan.  161,  19  Pac.  635). 

"  Morgan  v.  Interstate  Bldg.  d  L.  Asso.  108  6a.  185,  33  S.  £.  964. 

'  Western  Assur.  Co.  v.  McCarty,  18  Ind.  App.  449,  48  N.  £.  265. 

265.  Copy  in  body  of  pleading  enough. 

Under  a  statutory  provision  or  rule  of  court  requiring  an  instrn- 
xnent  which  is  the  foundation  of  the  action,  or  a  copy  thereof,  "to  be 
filed  ^ath  the  complaint,"  the  filing  of  a  complaint  in  the  body  of 
which  the  instrument  is  set  forth  in  full,  introduced  by  an  appropri- 
ate allegation  to  connect  the  defendant  with  it,  is  suificient^ 

*  Benjamin  y.  Delahay,  3  111.  574 ;  Colchen  v.  Ninde,  120  Ind.  88,  22  N.  E. 
04;  Adams  v.  Dale,  20  Ind.  273;  Jones  v.  Parity,  78  Ind.  537  (holding 
aUegation  that  the  instrument  was  part  of  the  complaint,  or  that  it 
was  filed,  unnecessary) ;  Lam^on  r.  Falls,  6  Ind.  309. 

266.  Exhibit  which  is  mere  evidence  not  noticed  on  demurrer  need  not 

be  filed. 
In  those  jurisdictions  where  the  statute  merely  aims  at  furnishing 
information  to  the  adverse  party,  and  the  exhibit  is  not  a  part  of  the 
pleading,  the  omission  to  furnish  it  does  not  render  the  pleading  de- 
murrable ;^  and  if  furnished,  the  exhibit  can  neither  help^  nor  hurt' 
the  pleading  on  demurrer.  Otherwise,  in  the  absence  of  such  a  statr 
ute,  if  the  exhibit  is  expressly  referred  to  in  the  pleading  as  a  part 
tlicroof.* 
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A  statutory  proviBion  that  a  party  relying  upon  a  deed  or  other 
writing  shall  file  with  his  pleading  the  original  copy  thereof,  if  in  his 
power,  applies  only  to  such  writings  as  are  relied  upon  or  referred  to 
in  the  pleadings,  and  does  not  require  the  filing  of  other  writings 
which  the  parties  may  desire  to  offer  in  evidence.** 

^  CaMn  y.  State,  12  Ohio  St.  60;  Hannibal  i  8t,  J,  R.  Co.  ▼.  Kwidaon,  62 
Mo.  569  ( the  remedy  is  by  motion  to  dismiss,  or  motion  to  require  plain- 
tiff to  file.     Error  to  sustain  demurrer). 

*BlaekweU  y.  Beid,  41  Miss.  102;  Marshal  y.  Hamilton,  41  Miss.  229; 
Deitz  y.  Corwin,  35  Mo.  376  (action  on  promissory  note). 

In  an  action  on  a  note,  where  there  is  no  po&itiye  allegation  of  indorsement 
by  the  payee,  but  only  that  a  certain  person  was  his  indorsee,  *'as  ap- 
pears by  the  indorsements  thereon,"  the  note  filed  cannot  be  looked  to 
to  aid  ayerments.     Dyer  y.  Krayer,  37  Mo.  603. 

In  Johnson  y.  Home  Ins.  Co.  3  Wyo.  140,  6  Pac.  729,  the  court  says:  "It 
has  been  repeatedly  held  that  the  copy  attached  and  filed  with  the 
pleadings  forms  no  part  of  the  pleading,  and  that  the  exhibit  will  not 
be  looked  to  on  demurrer  to  the  pleading,  to  aid  its  sufficiency.  Lari- 
more  y.  Wells,  20  Ohio  St.  13;  Watkins  y.  Brunt,  53  Ind.  208;  Cairo  d 
F.  R.  Co.  y.  Parks,  32  Ark.  131;  Bowling  y.  McFarUn,  38  Mo.  465. 
.  .  .  The  petition  and  the  petitioner  alone,  must  state  the  necessary  and 
material  facts  constituting  a  cause  of  action.  If  it  does  not,  it  must 
be  held  bad  on  demurrer.    Los  Angeles  y.  Signoret,  50  Cal.  298. 

'^The  supreme  court  of  Arkansas  has  held  that  a  reyiewing  court  will  look 
at  an  exhibit  so  as  to  sustain  the  ruling  of  the  court  below  on  demurrer 
when  the  exhibit  is  made  a  part  of  the  record.  Buckner  y.  Davis,  29 
Ark.  444;  also  Holman  y.  Patterson,  29  Ark.  357,  362.  But  I  know  of 
no  state,  saye  one,  in  which  it  has  been  held  that  the  court  will  look 
to  an  exhibit  to  supply  the  omission  of  a  material  allegation  in  the  pe- 
tition, eyen  though  the  exhibit  can  be  and  is  made  a  part  of  the 
petition." 

But  see  a  well-considered  decision  in  Ward  y.  Clay,  82  Cal.  502,  23  Pac.  50, 
taking  a  different  yiew;  Bowling  y.  McFarland,  38  Mo.  465  (motion  in 
arrest) • 

See  also  8  271,  infra. 

*  It  is  error  to  sustain  a  demurrer  where  the  exhibit  is  a  contract  lacking 
plaintiff's  signature,  and  therefore  not  mutual.  The  court  cannot,  on 
demurrer,  decide  as  to  want  of  mutuality  because  a  copy  set  out,  not 
being  a  part  of  the  pleading,  is  not  before  the  court.  Pearsons  y.  Lee, 
2  111.  193. 

A  demurrer  that  the  statements  of  the  exhibits  do  not  sustain  the  ayer- 
ments of  the  petition  is  properly  oyerruled,  where  the  petition  alleges 
a  written  agreement  to  arbitrate  the  difference  in  yalue  between  slayes 
exchanged,  ayers  a  written  award,  and  exhibits  the  two  papers,  praying 
that  they  may  be  taken  as  part  of  it,  since  the  exhibits  are  no  part  of 
the  pleading,  and  cannot  make  it  bad  on  demurrer.  Curry  y.  Lackey, 
36  Mo.  389. 
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A  peittion  averring  that  the  payee  meigned  by  indonement  and  ddifered 
the  note  to  the  plaintiff,  the  aaeignee,  ifl  not  demurrable  beeauM  of  do 
avermente  in  the  petition  that  plaintiff  was  the  same  person  to  whom 
the  note  purported  to  be  assigned,  where  the  note  filed  was  indorsed  to 
plaintiff  by  the  initials  of  his  Christian  name.  The  assigmnent  oonld 
not  be  called  in  question  by  demurrer,  as  it  formed  no  part  of  the  plead- 
ing.   Baker  r.  Berry,  37  Mo.  306. 

A  motion  to  set  aside  a  default  in  an  action  on  a  bill  of  exchange  on  the 
ground,  among  others,  that  the  judgment  induded  10  per  cent  dsmiges 
on  the  amount  of  the  bill  of  exchange,  to  which  plaintiffs  were  not  en- 
titled, is  properly  overruled  where  the  amount  of  the  judgment  did  not 
exceed  the  amount  claimed  in  the  petition,  and  the  bill  of  exchange  filed 
was  no  part  of  the  pleading,  and  could  not  be  looked  to.  PhiiUps  t. 
Evans,  64  Mo.  17. 

A  transcript  of  a  record  annexed  to  the  petition  is  not  a  part  thereof,  and 
camiot  be  looked  to  in  order  to  sustain  a  demurrer  on  the  ground  that 
the  decree  sued  on  does  not  show  a  final  recovery  of  any  specific  amoimt, 
where  the  petition  alleges  final  recovery  of  a  certain  amount,  and  states 
that  an  authenticated  copy  of  the  proceedings  which  resulted  in  the 
decree  sued  on  is  filed  with  it.  Hall  v.  Harrison,  21  Mo.  227,  64  Am. 
Dec.  225. 

It  is  error  to  sustain  a  demurrer  for  misjoinder  to  a  declaration  on  a  noti* 
and  account,  because  a  copy  of  the  note  which  is  in  realty  a  coveoant 
under  seal  is  filed  therewith  Bogardus  v.  Trial,  2  111.  63 ;  Oage  v.  L«iru. 
68  111.  604;  Hooker  v.  Gallagher,  6  Fla.  351. 

Alleged  defects  in  ordinances  which  are  attached  and  filed  with  a  petition 
do  not  render  the  petition  demurrable  in  Ohio,  aa  they  form  no  part  of 
the  pleading,  and  should  be  disregarded  on  demurrer.    Bowling  Qreen 

V.  Oificinnati,  H.  d  D.  R.  Co,  10  Ohio  C.  C.  36. 

The  copy  of  an  instrument  attached  to  a  statement  under  the  Pennsylvaiu^ 
practice  act  of  1887  is  merely  a  matter  of  evid^ice  in  aid  of  predaioQ 
in  setting  forth  a  cause  of  action.  Second  Nat.  Bank  v.  Chi^ner,  171 
Pa.  267,  33  Atl.  188. 

*  See  S  252,  eupra. 

*  Oreer  v.  Lowe,  56  Ark.  37,  18  S.  W.  1038  (Citing  Ohamblee  v.  Btokei,  33 

Ark.  543). 

A  document  which  is  a  mere  matter  of  evidence  need  not  be  set  out  in  the 
complaint.     Taney  v.  Morton,  94  Gal.  558,  29  Pac.  1111. 

The  annexing  to  a  petition  by  a  widow  for  damages  for  the  killing  of  her 
husband,  which  sets  forth  a  complete  cause  of  action,  a  newspaper 
account  of  the  occurrence,  which,  if  read  to  the  jury,  would  produce  ao 
effect  which  should  come  only  from  proofs,  is  not  only  superfluous,  but 
unauthorized.     Comiiez  v.  Parkereon,  50  Fed.  170. 

267.  Contract  not  shown  to  be  in  writing. 

Under  statutes  requiring  that  in  an  action  on  a  written  contract  a 
copy  of  the  contract  be  furnished  as  an  exhibit,  a  complaint  which 
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pleads  a  contract  without  showing  it  to  have  been  in  writing  is  not 
demurrable  for  not  furnishing  an  exhibit,  although  the  contract  be 
one  which  the  statute  of  frauds  requires  to  be  in  writing.^ 

*In  Young  Men's  Christian  Asso,  v.  Duhach,  82  Mo.  476,  an  action  lor 
specific  performance,  Henry,  J.,  says:  "A  written  agreement  is  not 
alleged,  nor  was  it  necessary  to  allege  that  the  agreement  to  sell  was  in 
writing.  .  .  .  The  statute  applies  to  actions  grounded  upon  instru- 
ments in  writing  which  are  declared  upon  as  such,  and  was  not  in- 
tended to  abolish  the  rule  of  pleading  which  authorizes  a  plaintiff  to 
declare  upon  a  contract  which  at  common  law  was  valid,  though  resting 
in  parol,  notwithstanding  a  statute  subsequently  requires  such  contract 
to  be  in  writing." 

In  Harper  v.  Miller,  27  Ind.  277,  however,  the  contrary  was  conceded  as  to 
contracts  which  can  only  be  valid  when  in  writing;  but  it  was  held 
that  the  contract  there  sued  on,  being  for  the  sale  of  personal  property, 
the  statute  might  be  satisfied  by  part  payment  or  delivery;  and  the 
complaint  alleging  the  contract  is  not  demurrable  under  the  statute  of 
frauds,  as,  if  in  parol,  it  might  be  validated  by  part  payment  or  by  de- 
livery. 

A  declaration  on  a  policy,  which  alleges  that  the  insured  had,  for  a  valuable 
consideration,  'transferred  and  assigned  and  delivered"  the  policy  to 
plaintiff,  and  sets  forth  the  copy,  upon  which  there  is  no  copy  of  any 
assignment  or  transfer,  is  demurrable  in  failing  to  show  that  the  assign- 
ment was  in  writing.  Hartford  F.  Ins.  Co,  t.  Amos,  98  Ga.  533,  25  S. 
E.  675. 

A  statement  on  a  book  account  for  material  furnished  to  improve  the  sepa* 
rate  property  of  the  wife,  averring  that  it  was  furnished  upon  the  wife's 
contract,  is  sufficient  to  sustain  a  judgment  for  want  of  an  affidavit  of 
defense,  although  no  contract  is  attached  to  the  statement,  as  it  will 
not  be  presumed  that  the  contract  was  written.  Lentz  v.  Carey,  8 
Kulp,  250. 

A  complaint  for  damages  for  breach  of  a  contract  to  convey  land  need  not 
set  out  the  contract  in  hose  verba.  The  court  says:  "We  must  assume 
that  the  contract  was  in  writing,  and  valid  under  the  statute  of  frauds/' 
Britton  v.  Erickson,  80  Wis.  466,  50  N.  W.  342. 

268.  Beference  to  exhibit;  identifying. 

In  those  jurisdictions  where  the  statute  imperatively  requires  til- 
ing, and  in  effect  makes  the  exhibit  part  of  the  pleading,  it  must  be 
referred  to  in  the  pleading  as  such  ;^  merely  filing  it,  with  nothing  in 
the  pleading  to  identify  it,  does  not  save  the  pleading  from  demur- 
rer.^ 

But  omission  to  mark  it  as  an  exhibit,  or  to  refer  to  it  by  any  par- 
ticular number  or  other  mark,  is  not  fatal,  if  it  is  so  referred  to  as  to 
be  identified.' 

The  omission  to  refer  to  it  may  be  cured  by  amendment.* 
Abb.  Pl.  Vol.  I. — 31. 
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*  Price  V.  Orand  Rapids  d  I.  R.  Co.  13  lud.  58. 

In  an  action  to  foreclose  building  association  mortgages  given  to  leeuir 
notes,  by  the  terms  of  wbich  tne  constitution  and  by-laws  were  made  s 
part  of  each  note,  it  is  sufficient,  where  a  copy  of  each  note  and  of  the 
by-laws  and  constitution  is  filed  with  the  complaint,  to  refer  to  them 
all  as  the  note.  Hatfield  v.  Huntington  City  Bldg.  Loan  d  8av,  Asto. 
132  Ind.  149,  31  N.  E.  532. 

Exhibits  attached  to  a  petition  in  a  case,  which  are  designated  and  referred 
to  in  an  amended  petition  as  exhibits  attached  thereto,  and  by  reference 
made  a  part  thereof,  will  be  treated  as  such,  in  the  absence  of  a  motion 
directed  to  the  same,  in  determining  whether  such  amended  pleading 
states  a  cause  of  action,  though  not  physically  attached  to  such  amended 
petition.    Bank  of  Stockhalm  v.  Alter,  61  Neb.  359,  85  N.  W.  300. 

*  Stafford  v.  Davidson,  47  Ind.  319;  Rogers  v.  State  em  ret,  Co9,  78  Ind. 

329. 

'  Whitworth  t.  Malcomh,  82  Ind.  454;  Wall  v.  Qalvin,  80  Ind.  449. 

The  mere  leaving  of  the  exliibit  in  the  clerk's  office  is  not  a  sufficient  filing. 
Lamson  v.  Falls,  6  Ind.  309. 

But  if  left  with  a  due  request  to  file,  the  mistake  of  the  derk  in  respect  t» 
filing  should  not  prejudice  the  party.  May  v.  Wolvington,  69  Mi.  117^ 
14  Atl.  706. 

*  Dictum  in  Rogers  v.  State  ex  rel.  Cox,  78  Ind.  329. 

269.  Appropriate  words  of  reference. 

The  exliibit  is  suffioieiitly  described  and  identified  by  adding,  after 
appropriate  allegations  as  to  the  original,  such  words  as  ^'a  copy  of 
which  is  annexed  hereto,"  or,  if  the  statute  requires  filing,  "is  filed 
herewith,"  without  adding  "and  made  a  part  hereof."* 

^Carper  y.  Kitt,  71  Ind.  24;  Lent  ▼.  Martin,  7S  Ind.  228;  Elackhum  t> 
Crotcder,  108  Ind.  238,  9  N.  E.  108. 

A  complaint  stating  ''the  said  note  is  in  the  words  and  figures  folk>wingr 
to  wit  (here  insert  'Exhibit  A,'  which  is  filed  herewith,  and  made  a  ptft 
hereof),"  mifllciently  refers  to  the  copy  filed,  although  not  the  moit 
approved  method.    Dunkle  ▼.  Nichols,  101  Ind.  473. 

An  exhibit  need  not  be  marked  by  a  letter  or  oharacter,  and  referred  to  I7 
such  letter  or  character,  in  a  pleading,  it  being  suflicient  to  state  in  0» 
pleading  that  the  exhibit  (naming  it)  is  "herewith  filed."  Oia^  ^• 
Murphy,  4  Ind.  App.  636,  31  N.  E.  545.  Orerruling  petition  for  rehear- 
ing in  4  Ind.  App.  530,  30  N.  E.  1097. 

A  complaint  which,  after  describing  a  note  sued  on,  states  that  "a  copj  is 
herewith  filed,"  immediately  followed  by  a  copy  of  the  note,  marked 
"Exhibit,*'  is  a  sufficient  compliance  with  the  Indiana  statute.  ^»^ 
▼.  Gish,  7  Ind.  App.  104,   34  N.  E.  305. 

An  allegation  that  defendant  is  "indebted  to  the  plaintiff  in  the  sum  of 
$779.78,  due  by  note  herewith  filed,"  is  sufficient  to  make  the  note  a 
part  of  the  petition.     Tottcn  v.  Cooke,  2  Met.  (Ky.)  275. 
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So,  a  proper  reference  in  the  complaint  to  the  note  in  suit  as  an  exhibit, 
with  an  allegation  that  plaintiff  attaches  it  to,  and  makes  it  a  part  of, 
her  complaint,  makes  such  note  a  part  of  the  complaint,  and  is  a  suffi- 
cient allegation  of  the  terms  of  the  contract.  Elliott  y.  Roche,  64  Minn. 
482,  67  N.  W.  539. 

But  a  writing  annexed  as  "said  indenture,  reference  thereto  being  had  that 
it  may  more  fully  and  at  large  appear,"  does  not  comply  with  the  sec- 
tion of  the  practice  act  which  authorizes  a  writing  annexed  to  the  decla- 
ration to  be  made  a  part  of  the  pleading,  if  referred  to  in  the  body  of 
the  pleading  as  so  annexed.  Melick  v.  Foster,  64  N.  J.  L.  394,  45  Atl. 
91L 

A  statement  of  claim  under  Pa.  act  May  2o,  1887  (P.  L.  271),  I  3,  provid- 
ing that  the  declaration  shall  consist  of  a  concise  statement  of  tlie 
plaintiff's  demand,  accompanied  by  copies  of  all  contracts,  in  an  action 
by  an  insurance  company  for  premium,  insufficiently  sets  forth  any 
promise  by  defendant  contained  in  the  application,  by  merely  stating 
that  the  application  is  annexed,  without  making  it  a  part  of  the  state- 
ment or  expressly  alleging  a  promise.  The  clause  ''a  copy  whereof  is 
hereto  attached"  is  simply  an  identification  of  the  copy  as  such,  and 
fails  to  show  how  the  copy  is  relevant  to  the  averments  made.  People's 
Hut,  F.  Ina.  Co,  ▼.  Qroff,  11  Pa.  Co.  Ct.  585. 

270.  —  several  counts. 

Where  an  exhibit  is  to  be  furnished  in  connection  with  several 
counts  or  defenses,  furnishing  one  copy  is  enough ;  but  it  should  be 
referred  to  in  each  count  or  defense.^ 

But  if  there  are  several  instruments  identical  in  form,  a  copy  of 
each  must  be  given  f  except,  perhaps,  where  they  are  too  numerous — 
as  in  the  case  of  bank  notes  of  the  same  denomination — to  be  all  pre- 
sented without  inconvenienoe  to  the  court.* 

^Maxwell  v.  Brooks,  54  Izkd.  98;  State  ex  rel.  Wright  v.  Brown,  80  Ind* 
425;  Scotten  v.  Randolph,  96  Ind.  581;  Olass  v.  Murphy,  4  Ind.  App. 
530,  30  N.  E.  1097,  31  N.  E.  545;  Farr  v.  Bach,  13  Ind.  App.  126,  41  N. 
E.  393;  Milwaukee  Mechanics*  Ins.  Co.  v.  Stewart,  13  Ind.  App.  640, 
42  N.  E.  290;  Hochstedlcr  v.  Hochstedler,  108  Ind.  506,  9  N.  E.  467, 
holding,  however,  that  it  is  not  necessary  to  add  the  words  "and  mads 
a  part  thereof"  in  every  successive  count. 

*  Johnson  School  Twp,  v.  Citizens*  Bank,  81  Ind.  515,  holding  that  it  is 

not  enough  to  say  that  one  was  an  exact  copy  of  the  other. 

•  Contoell  V.  Hill,  14  Ind.  131. 

271.  What  omissions  in  pleading  supplied  by  exhibit. 

An  exhibit,  even  when  effectually  made  a  part  of  the  pleading,* 
does  not  dispense  with  such  allegations  as  are  necessary  to  show  the 
existence  of  the  insti-uraent  copied,*  and  to  connect  it  with  the  parties 
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by  appropriate  allegations  showing  by  whom  and  to  whom  it  was 
given.'  But  a  fact  appearing  by  the  exhibit  (if  the  instrument  be 
one  which  binds  the  party  against  whom  it  is  pleaded)^  disp^ases 
with  tlie  neoessity  of  alleging  the  fact  formally  in  the  pleading,'  and 
supplies  a  defective  or  incomplete  allegation.^  If  the  fact  appearing 
in  tixo  exhibit  be  unfavorable  to  the  pleader,  its  appearance  there  will 
override  a  formal  allegation  to  the  contrary  in  the  pleading.^ 

'  For  the  Statutes  as  to  what  JuriBdictiov  hare  thie  Rale,  see  ▼oiome  n., 
chapter  x. 

'  In  Hill  y.  Barrett,  14  B.  Mon.  83,  where  plaintiflf  filed  a  contract,  and  re- 
ferred to  it,  and  merely  alleged  a  breach  by  defendant,  without  the 
facts  constituting  the  cause  of  actioo,  a  demurrer  was  sustained.  Mar- 
Shall,  J.,  said:  "The  petition  must  contain  in  its  own  body,  and  nofc 
merely  by  reference  to  another  paper,  a  statement  of  the  facts  eonstitiit- 
ing  the  cause  of  action.'' 

*Dodd  y.  King,  1  Met.  (Ky.)  430  (notes  payable  to  a  third  person.  Plain- 
tiff did  not  allege  asaignment  to  himself,  and  so  did  not  show  his  xigbt 
to  sue.  The  notes  filed  showed  assignment.  Judgment  by  default  re- 
versed). 

*  In  Nauvoo  y.  Ritter,  97  U.  S.  389,  24  L.  ed.  1050,  on  demurrer  to  a  plea 
tendering  an  issue  as  to  a  city's  authority  to  issue  bonds,  it  was  held 
that  the  bonds  annexed  to  the  declaration  reciting  the  facts  showing 
authority  were  part  of  the  pleading,  and  the  demurrer  was  sustained. 

Contra,  Loa  Angeles  y.  Signoret,  60  Cal.  298,  holding  that  recitab  of  jurii- 
dictional  facts  in  notice  and  claim  of  lien  for  assessment  did  not  dis- 
pense with  allegation  of  those  facts  in  the  complaint. 

See  also  note  to  S  248,  supra. 

^Burton  y.  White,  1  Bush,  0;  Cotton  v.  State  e»  reL  Roberts,  64  Ind.  573 
(action  on  bond)  ;  D'Invilliers  y.  Second  Municipality,  5  Rob.  (La.)  123 
(promissory  notes  misdescribed,  the  notes  being  annexed  and  bein^ 
sufficient). 

Ward  V.  Clay,  82  Gal.  502,  23  Pac  50,  227,  holding  that  the  statute  re- 
quiring a  yerified  denial  of  written  instruments  implies  a  sanction  of 
the  practice  of  annexing  a  copy  as  an  exhibit ;  and  that  a  copy  so  an- 
nexed and  referred  to  may  be  considered  by  the  court,  at  any  rate  for 
the  purpose  of  ascertaining  what  is  meant  by  the  reference,  and  wbat 
the  form  of  the  instrument. 

Crandall  y.  First  Nat,  Bank,  61  Ind.  349  (yariance  not  ground  of  demurrer. 
Here  the  copy  of  note  filed  showed  it  payable  at  "Oitizen's  State,  of," 
etc.  Complaint  alleged  it  to  be  payable  at  "Citizen's  State  Bank,  of,'* 
etc.  Demurrer  overruled,  because  complaint  stated  good  cause  of 
action  whether  note  was  payable  at  a  bank  or  not,  and  therefore  no 
ground  of  demurrer.  Defendant  might  have  moved  to  strike  out  the  al- 
legation.    The  copy  filed  controls ) . 

A  petition  averring  that  the  principal  in  a  bond  executed  it  with  defeid- 
ants  as  his  sureties,  and  copying  the  bond  verbatim  as  a  part  of  the 
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petition,  Buffidentlj  shows  the  sureties'  covenants,  without  expressly 
averring  them.     Clement  v.  Hughes,  13  Kj.  L.  Rep.  352,  17  S.  W.  285. 

The  copying  of  a  bond  into  a  complaint  in  an  action  thereon,  which  also 
alleges  its  execution  and  delivery,  is  a  sufficient  pleading  of  the  cove- 
nants and  promises  of  the  obligors  named  therein.  Hazelet  v.  Holt 
County,  61  Neb.  716,  71  N.  W.  717. 

Watson  Coal  d  Min.  Co.  r.  Casieel,  73  Ind.  297  (copy  of  lease  filed  with 
complaint.  Demurrer  to  complaint  for  want  of  facts  sufficient,  etc., 
overruled,  on  the  ground  that  if  there  is  material  variance  between  the 
allegations  and  the  lease,  "the  copy  will  control,  and  will  be  presumed 
to  be  rij^t  until  the  contrary  is  shown"). 

A  demurrer  to  a  petition,  because  not  averring  that  the  bond  was  accepted 
by  a  competent  officer,  was  properly  overruled,  because  the  bond,  a  copy 
of  which  was  filed,  showed  that  it  was  taken  by  a  competent  officer,  and 
that  was  sufficient.  Furgison  ▼.  State,  4  G.  Greene,  302,  61  Am.  Dec. 
120. 

A  complaint  on  a  note  is  not  bad  because  it  does  not  state  that  the  note 
is  due,  where  a  copy  of  the  note  filed  as  an  exhibit  shows  that  it  is 
long  overdue.     Taylor  v.  Ream,  131  Ind.  537,  31  N.  E.  201. 

A  complaint  on  a  note  is  not  insufficient  because  it  fails  to  allege  that  the 
note  was  executed  for  "value  received,"  where  a  copy  of  the  note,  made 
a  part  of  the  complaint,  shows  on  its  face  that  it  was  given  for  value 
received.    Petree  v.  Fielder,  3  Ind.  App.  127,  29  N.  E.  271. 

Setting  out  a  copy  of  the  note  sued  on,  which  contains  the  words  "value 
received,"  is  a  sufficient  allegation  that  the  note  contains  those  words. 
Jaoohe  v.  Qibeon,  77  Mo.  App.  244. 

In  Cooper  v.  Blood,  2  Wis.  62,  to  common  counts,  with  copy  of  note,  de- 
fendant pleaded  extenadon  of  time  of  payment.  Plaintiff  replied  that  he 
never  made  an  agreement  "extending  the  time  of  payment  of  the 
note  in  the  said  declaration  mentioned,  or  any  part  thereof."  Demurrer 
to  reply,  on  the  ground  that  it  was  a  departure  from  the  declaration, 
was  properly  overruled,  because  the  note  was  a  part  of  the  declaration, 
and  the  reply  denying  extension  of  payment  did  not,  therefore,  depart 
from  the  declaration. 

Where  a  complaint  alleges  a  lost  contract  made  with  plaintiiff  and  her 
husband  an  exhibit  which  purports  to  be  signed  by  the  plaintiff  and  de- 
fendant only  will  control  the  allegation,  where  the  signature  of  the 
husband  is  not  essential;  and  the  complaint  is  good  on  demurrer. 
Blossom  V.  BaU,  32  Ind.  115. 

The  answer  alleged  substantially,  and  copied,  an  agreement  under  which  the 
note  was  to  be  paid,  or  partly  paid,  by  application  of  any  difference  be- 
tween the  par  value  and  actual  value,  at  a  given  date,  of  certain  stock 
sold  by  defendant  to  plaintiff.  A  demurrer  that  the  answer  did  not 
allege  at  what  price  the  stock  was  sold  was  erroneously  sustained.  The 
defense  was  based  wholly  on  the  contract  a  copy  of  which  was  given, 
and  referred  to  as  such,  and  which  spoke  for  itself  as  a  part  of  the 
pleading;  and  the  substance  need  not  be  alleged.  Uerser  v.  Hebert,  41 
Ind.  459. 
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According  to  some  authorities,  this  rule  may  be  restricted  to  the  terms  and 
nature  of  the  instrument,  as  distinguished  from  mere  recitals. 

See  f  248,  supra, 

Kedtals  in  a  copy  of  a  written  instrument  annexed  to  a  pleading  do  not 
ctmatitute  allegations  of  the  facts  recited,  and  are  not  available  for  the 
purpose  of  supplying  omissions  in  the  pleading.  Bprague  y.  W«Ut|  47 
Minn.  504,  50  K.  W.  536. 

It  is  proper  to  attach  exhibits  to  pleadings  in  aid  and  explanation  of  the 
cause  of  acUon  or  defense  set  up,  but,  as  a  general  rule,  the  redtak  in 
such  exhibits  are  not  to  be  taken  as  substantive  allegations  of  faet, 
unless  the  pleading  be  so  framed  as  to  show  an  intention  on  the  part  ol 
ihe  pleader  to  make  them  such.  Union  Bevcer  Pipe  Co,  v.  OUohf  82 
Minn.  187,  84  N.  W.  756  (Citing  Taylor  y.  Blake,  11  Minn.  256,  Gil. 
170;  Bprague  v.  Wells,  47  Minn.  604,  50  N.  W.  535;  EUiott  v.  Rockc, 
64  Minn.  482,  67  N.  W.  539;  Realty  Revenue  Guaranty  Co.  v.  Farm, 
Btook  d  Home  Pub,  Co,  79  Minn.  465,  82  N.  W.  857;  C.  AuUman  d  Co. 
y.  Biglinger,  2  8.  D.  444,  50  N.  W.  911). 

Profert  of  letters  patent  in  a  bill  for  infringement,  although  making  the 
specifications  part  of  the  bill,  does  not  make  mere  recitals  of  the  state  of 
the  art,  which  have  not  so  misled  the  patent  office  as  to  coDstihit« 
an  estoppel,  in  any  proper  sense  a  part  of  the  bill  so  that  they  can  be  eon- 
sidered  on  demurrer  for  want  of  invention.  Indurated  Fibre  Industries 
Co,  y.  Grace,  52  Fed.  124. 

But  a  written  contract  declared  upon  in  hoe  verba  and  incorporated  into 
the  complaint  must  show  upon  its  face,  in  direct  terms,  and  not  by  im- 
plication, all  of  the  facts  which  plaintifif  would  have  to  allege  if  be 
elected  to  set  the  contract  forth  by  averment.  More  v.  Elmore  Couni^ 
Irrig.  Co.  (Idaho)  35  Pac.  171. 

Incorporation  of  a  contract  sued  on,  as  a  part  of  the  complaint,  as  autbor- 
ized  by  the  Utah  practice,  does  not  relieve  plaintiff  from  pleading,  b^r 
proper  averment,  matters  of  substance  which  are  prcliminaiy  or  col- 
lateral to  the  instrument ;  and  the  instrument  must  clearly  and  distinct- 
ly present  the  ultimate  facts  for  which  it  is  incorporated  in  the  plead- 
ing, and  on  which  the  pleader  relies  to  obviate  the  necessity  of  intrinsic 
averments.  Stephens  v.  American  F.  Ins,  Co,  14  Utah,  263,  270,  47 
Pac.  83. 

•  Thus,  a  description  in  the  exhibit,  of  the  premises  or  subject  of  the  con- 
tract, aids  an  omission  in  the  description  in  the  pleading.  Duncan  v. 
Elam,  1  Rob.  (La.)  135.  Here,  on  an  application  for  an  order  of  seizure 
and  sale  of  slaves,  the  mortgage  being  annexed  to  the  petition,  which 
concludes  with  a  prayer  that  the  mortgaged  slaves  be  seized  and  sold, 
all  the  slaves  mentioned  in  the  mortgage  may  be  induded  in  the  order 
of  sale,  though  a  part  of  them  are  not  named  in  the  petition. 

But  a  complaint  to  enjoin  a  sale  of  land  is  insufficient  if  it  does  not  con- 
tain a  description  of  the  land,  though  it  refers  to  an  exhibit  said  to  be 
attached  to  the  complaint  and  to  contain  the  description,  but  not  being 
a  writing  or  copy  of  a  writing  on  which  the  complaint  is  founded. 
Armstrong  v.  Fartnei's'  Xat,  Bank,  130  Ind.  608,  30  N.  E.  695. 
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.And  a  complaint  to  establish  a  right  of  way  and  to  enjoin  its  obetruetion, 
which  contains  no  description  of  the  land  over  which  the  easement  is 
claimed,  is  bad,  and  the  omission  is  not  cured  by  reference  to  so-called 
"exhibits/*  as  parts  of  the  complaint,  containing  descriptions  ol  th« 
land.    BaylesB  v.  Price,  131  Ind.  437,  31  N.  £.  88. 

ISo,  a  complaint  in  ejectment  which  does  not  sufficiently  describe  the  land 
sought  to  be  recovered  is  bad  on  demurrer,  and  is  not  aided  by  attaching 
thereto,  as  an  exhibit,  a  copy  of  a  deed  from  defendant  to  plaintiff  of 
the  land  in  controversy.    Liggett  v.  Lozier,  133  Ind.  451,  32  N.  £.  712. 

JL  complaint  alleging  that  defendants  had  seized  and  converted  to  their  own 
use  plaintiff's  personal  property,  a  list  of  which  is  alleged  to  be  par- 
ticularly set  out  and  described  in  an  exhibit  attached  to  the  petition 
and  made  a  part  thereof,  in  which  exhibit  is  set  out  every  item  of  per- 
sonal property  alleged  to  have  been  taken, — sufficiently  sets  forth  the 
items  of  property  taken.  Randall  v.  Rosenthal  (Tex.  Civ.  App.)  31  S. 
W.  822. 

"Where  a  copy  of  a  mortgage  was  filed  and  made  part  of  each  paragraph 
of  a  complaint,  it  was  held  error  to  sustain  a  demurrer  on  the  ground 
that  the  description  of  the  land  in  the  mortgage  was  so  uncertain  as 
to  avoid  the  mortgage,  because  the  allegatdons  differed  somewhat  from 
the  mortgage  filed,  and  the  description  in  the  mortgage  was  not  so 
uncertain  as  to  avoid  the  mortgage;  and  the  exhibit  should  control  the 
allegations.    Parker  v.  Teas,  79  Ind.  235. 

^  complaint  to  which  a  copy  of  a  mortgage  is  attached  and  made  a  part 
thereof,  and  which  by  proper  allegations  refers  to  the  description  of  the 
realty  contained  in  the  mortgage,  sufficiently  describes  the  mortgaged 
premises  when  tested  by  demurrer.  Krathwohl  v.  Datoaan,  140  Ind.1, 
38  N.  E.  467,  30  N.  E.  496. 

The  omission  of  the  complaint  in  an  action  to  foreclose  a  chattel  mortgage, 
to  expressly  allege  the  maturity  of  the  debt,  is  supplied  where  a  copy 
of  the  mortgage,  which  is  a  proper  exhibit  and  is  made  a  part  of  the 
complaint  as  such,  discloses  that  the  note  secured  had  fully  matured 
before  the  action  was  instituted.  Baldwin  v.  Boyce,  152  Ind.  46,  51  N. 
K  334. 

l)nt  in  determining  whether  a  petition  is  defective  for  reasons  stated  in  a 
demurrer  thereto,  the  court  cannot  look  beyond  the  petition  to  an  ex- 
hibit filed  therewith,  to  supply  its  defects,  or  beyond  the  demurrer  for 
a  reason  for  sustaining  it.  Hickory  County  v.  Fugate,  143  Mo.  71,  44 
S.  W.  789. 

Jin  exhibit  may  be  resorted  to  for  the  purpose  of  making  the  allegations 
of  the  complaint  definite  and  certain,  but  not  to  supply  the  omission  of 
material  allegations.    Cave  v.  Gill,  59  S.  0.  256,  37  S.  E.  817. 

Jkn  exhibit  cannot  be  examined  to  supply  the  omission  of  a  material  al- 
legation in  a  petition,  although  it  refers  to  the  exhibit  as  a  part  of  the 
pleading.    Johnson  v.  Home  Ins.  Co.  3  Wyo.  140,  6  Pao.  729. 

JZn  Minnesota  it  is  recognized  as  proper  to  attach  to  a  pleading,  copies  of 
papers  and  exhibits,  rather  than  to  set  them  out  in  hmo  verba  in  the 
body  of  the  pleading;  and  when  so  attached,  they  may  be  so  referred  to 
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in  aid  of,  and  in  oonstruing  and  applying,  the  facts  alleged.  JUaUf 
Revenue  Guaranty  Co.  v.  Farm,  Btock  d  Home  Pub,  Co.  79  Miim.  4€o. 
82  N.  W.  857. 
A  copy  of  an  instrument  whicih  is  the  hasis  of  an  action  will  be  oonridered 
as  a  part  of  the  petition  when  construing  its  allegations,  where  it  is 
attached  to  the  petition,  and  in  terms  made  a  part  thereof.  Ortmes  ▼. 
Cullison,  3  Okla.  26S,  41  Pac.  355. 

A  complaint  whidi  fails  to  state  a  cause  of  action  by  its  averments,  with- 
out reference  to  exhibits,  is  bad  upon  demurrer.  C.  AuUvmo^  d  Co.  v. 
BigHnger,  2  S.  D.  442,  50  N.  W.  Oil. 

Exhibits  are  never  permitted  to  supply  the  place  of  proper  and  esBenti&I 
allegations,  except  where  the  pleading  is  framed  for  that  purpose  and 
with  that  end  in  view.  Burkett  v.  Griffiik,  90  Cal.  532,  13  L.  R.  A. 
707,  27  Pac.  527;  Pomeroy  v.  FuUerton,  113  Mo.  440,  21  S.  W.  19. 

In  Union  Setcer  Pipe  Co.  v.  Olson,  82  Minn.  187,  84  N.  W.  756,  it  is  said: 
"When,  in  any  case,  an  exhibit  so  attached  is  the  foundation  of  the 
cause  of  action  or  defense  to  which  it  relates,  the  validity  or  suffidency 
thereof,  as  a  matter  of  law,  to  constitute  or  eBtal>liBh  such  eaiue  of 
action  or  defense,  may  be  determined  on  demurrer  to  the  pleading  to 
which  it  is  so  attached." 

A  petition  alleging  that  plaintiff,  at  defendant's  instance  and  request,  per- 
formed a  large  amount  of  work  on  a  specdfied  railway  on  dates  set  out 
in  an  exhibit  filed  therewith  and  made  a  part  thereof,  which  work  con- 
sisted in  building  and  repairing  bridges,  packing  up  track,  loading  aihi 
unloading  pile  timber,  hauling  irons  and  repairing  cars,  as  fully  set 
out  in  such  exhibit,  amounting  in  the  aggregate  to  a  specified  sum; 
and  that  defendants  received  and  accepted  such  work, — is  soifieieot 
without  reference  to  such  exhibit.  The  exhibit  supplies  no  omission 
necessary  to  present  a  good  cause  of  action,  but  only  serves  to  aid  and 
explain  specific  allegations  in  the  pleading.  Laing  v.  Hanson  (Tei. 
Civ.  App.)   36  S.  W.  116. 

Papers  attached  as  exhibits  to  a  complaint,  and  referred  to  therein  by 
reference  sufficient  to  put  the  opposite  party  upon  inquiry,  are  a  suh- 
stantial  part  of  the  complaint,  and  aid  its  allegations.  Hays  v.  JDessMr 
11  Wash.  360,  39  Pac.  658  (foreclosure).  The  court  said:  '^That  there 
is  a  line  of  cases  which  hold  that  a  complaint  cannot  be  aided  by  an 
exhibit  referred  to  therein  and  attached  thereto  is  beyond  question. 
But,  under  the  liberal  rule  as  to  the  construction  of  pleadings  under 
our  statute  (Code  Proc  f  206),  the  doctrine  therein  announced  is  of 
doubtful  authority  in  any  case;  and,  when  there  is  such  a  statement 
of  the  nature  of  the  paper  attached  as  an  exhibit  as  to  put  an  inter- 
ested party  upon  inquiry  as  to  its  contents,  can  be  given  no  force.  The 
reference  in  the  complaint  under  consideration  to  the  attached  exhibits 
was  sufficient  to  thus  put  the  defendants  upon  inquiry,  and,  in  our 
opinion,  made  them  a  substantial  part  of  the  complaint.  Information 
as  to  their  general  nature  was  given  in  the  body  of  the  complaint,  and 
the  means  given  to  obtain  the  fullest  knowledge  by  easy  reference. 
Hence,  the  complaint  fully  advised  the  defendants  of  the  facts  relied 
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upon  by  plaintiffs.    And,  this  bdng  iU  effect,  it  was  good,  when  at- 
tacked by  general  demurrer." 
A  failure  to  aver  that  a  note  sued  on  was  payable  to  plaintiff  is  immaterial 
wliere  the  note  is  made  a  part  of  the  complaint.    Jaqua  v.  Woodbury^ 
3  Ind.  App.  289,  20  N.  £.  573. 

A  note  filed  as  an  exhibit  with  a  bond  on  which  the  suit  is  brought  cannot 
be  looked  to,  to  supply  an  omitted  averment,  or  to  otherwise  aid  the 
complaint,  where  the  action  is  founded  on  the  bond,  and  not  on  the  ex- 
hibit.   State  ex  rel  Cunningham  v.  Helms,  136  Ind.  122,  35  N.  K  803. 

A  written  instrument  on  which  an  action  is  based  becomes  a  part  of  the 
pleading  by  filing  it  therewith  in  the  manner  provided  for  by  Ind.  Rev. 
Stat.  1894,  S  365,  and  such  exhibit  will  cure  uncertainties  in  the  plead- 
ing. Albany  Furniture  Co,  v.  Merchants'  Nat.  Bank,  17  Ind.  App.  93» 
46  N.  £.  479. 

A  eopy  of  the  contract  sued  on,  incorporated  in  the  petition,  may  be  con- 
sidered in  connection  with  the  averments  in  the  petition,  in  passing 
upon  its  sufficiency  and  as  to  whether  it  states  a  cause  of  action.  BlatTie 
V.  Puhliahers  George  Knapp  d  Co,  140  Mo.  241,  41  S.  W.  787. 

In  determining  the  sufficiency  upon  demurrer  of  a  complaint  on  an  in- 
surance policy,  the  terms  of  the  policy,  attached  as  an  exhibit  and  de- 
clared to  be  a  part  of  the  complaint,  cannot  be  considered,  where  the 
allegations,  aside  from  such  policy,  state  a  cause  of  action.  Penrose  v. 
Padfio  Mut.  L.  Ins,  Co,  66  Fed.  253. 

In  an  action  for  the  conversion  of  wheat  the  lease  of  the  premises,  filed  as 
an  exhibit,  cannot  be  regarded  as  aiding  the  complaint,  where  the  action 
is  not  founded  upon  the  lease.  Allen  v.  Toner,  24  Ind.  App.  121,  56  N. 
E.  250. 

The  complaint  in  an  action  to  recover  damages  for  slander  of  title  by 
charging  that  plaintiff  had  broken  the  covenants  of  certain  leases  and 
forfeited  all  rights  thereunder  must  aver  facts  sufiident  to  show  that 
plaintiff  had  rights  under  the  leases,  and  that  there  were  covenants  to 
be  broken;  and  the  want  of  such  averments  is  not  cured  by  the  fact 
that  the  leases  themselves,  from  an  inspection  of  which  all  such  facts 
would  appear,  were  attached  as  exhibits  to  the  complaint, — at  least 
where  they  were  attached  merely  to  identify  the  leased  land.  Burkett 
▼.  Griffith,  90  Cal.  532,  13  L.  R.  A.  707,  27  Pac.  527. 

In  an  action  to  recover  illegal  fees  taxed  and  collected  by  the  clerk,  tran- 
scripts of  such  fees,  filed  with  the  complaint  as  "exhibits,"  cannot  be 
used  to  supply  -defects  in  the  complaint.    Fuller  ▼.  Cox,  135  Ind.  46,  34 

M,   la,   822. 

In  determining  the  sufficiency  of  the  complaint  in  an  action  for  a  new  trial 
for  newly  disicovered  evidence  the  pleadings  and  evidence  in  the  original 
case,  which  are  made  a  part  thereof,  cannot  be  considered,  but  all  the 
averments  essential  to  the  validity  of  the  complaint  must  be  set  out  in 
the  body  thereof.    Da/vis  v.  Davis,  145  Ind.  4,  43  N.  E.  935. 

tThe  contents  of  a  complaint  in  a  former  action,  which  are  set  out  in  lull 
in  the  complaint  in  suit,  and  not  merely  attached  thereto  as  an  exhibit, 
are  properly  brought  before  the  court,  although  the  pending  aetion  k 


490  BRIEF  ON    PLEABINOS ^DEMUBBEB. 

not  founded  thereon.     Weatfield   Go*  d   Mill  Co,  t.  NohlesviU$  d  B, 
Gravel  Road  Co.  13  Ind.  App.  481,  41  N.  £.  955. 

An  account  annexed  in  aasumpsit,  containing  a  given  date  on  which  two 
eums  of  money  due  from  defendant  were  applied  on  the  contract  price 
stated  in  the  account,  sufficiently  shows  when  the  contract  was  made. 
Milliken  y.  Waldron,  89  Me.  394,  36  Atl.  630. 

The  rule  that  a  complaint  to  foreclose  a  mechanics'  lien  must  show  th^ 
the  notice  of  lien,  as  filed,  was  in  proper  form  and  contained  all  the 
essential  provisions  required  by  the  Oregon  statute,  is  sufficiently  com- 
plied with  by  setting  out  a  copy  of  such  notice  bodily  in  the  complaint, 
or  annexing  it  to,  and  making  it  a  part  of,  the  complaint  as  an  exhibit. 
Matthieaen  v.  Arata,  32  Or.  342,  50  Pac.  1015. 

An  exhibit  attached  to  a  petition  and  therein  referred  to  as  a  part  thereof 
is  not  a  part  of  the  petition  under  Wyo.  Rev.  Stat.  {  2447,  requiring  the 
petition  to  contain  "a  statement  of  the  facts  constituting  the  cause  of 
action  in  ordinary  and  concise  language,"  and  cannot  be  looked  to,  to 
supply  omissions.  Hartford  F,  Ins,  Co.  v.  Kahn,  4  Wya  364,  U  F^ 
895. 

*  Statements  in  the  complaint  repugnant  to  the  legal  effect  of  the  con- 

tract filed  and  made  part  of  the  complaint  are  no  cause  for  demmrrer. 
McDonough  v.  Kane,  75  Ind.  181. 

S72.  Excuses  for  not  furnishing  exhibit 

The  omission  to  comply  with  the  statute  requiring  an  instrnmfflit 
sued  on,  etc,  to  be  made  an  exhibit  by  annexing  or  filing  a  copy,  is 
excused  by  an  allegation  in  the  pleading  that  the  adverse  party  has 
wrongfully  obtained  and  retains  possession  of  the  document^ 

Or  where  it  appears  that  the  defendant  is  fully  informed  as  to  the 
provisions  of  the  omitted  document^ 

So,  also,  by  an  allegation  that  the  instrument  has  been  deposited 
by  the  parties  jointly  in  the  private  custody  of  a  third  person,'— «- 
pecially  if  the  depositary  refuses  to  surrender  it,  or  to  give  a  copy.* 

But  it  is  not  an  excuse  to  allege  that  the  original  is  on  file  in  a  pub- 
lic office,*^  even  if  it  be  alleged  that  the  officer  refuses  to  surrender  it,* 
for  it  is  subject  to  public  inspection,  and  the  pleader  may  furnish  a 
copy. 

It  is  a  sufficient  excuse  for  not  complying  with  the  statute,  to  al- 
lege that  the  original  has  been  lost,  and  cannot  be  found,  although 
diligent  search  has  been  made.'' 

*  Bank  of  Commerce  v.  Hoeber,  8  Mo.  App.  171. 

Otherwise,  perhaps,  if  the  possession  is  not  wrongful,  and  request  and  re- 
fusal are  not  all^^.     Dull  v.  Bricker,  76  Pa.  255. 

But  in  Larimore  v.  Wells,  29  Ohio  St.  13,  it  was  held  that  an  allegation 
of  such  excuse  is  immaterial,  and  tenders  an  immaterial  iamb.    It 
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makes  no  difference,  as  reason  for  not  annexing  or  filing  notes,  in^ethcr 
defendant's  possession  was  wrongful  or  rightful. 

The  possession  by  the  adverse  party  of  papers  upon  which  a  party  bases  his 
defense  excuses  the  latter  from  the  duty  of  tiling  them  as  a  part  of  the 
foundation  of  his  pleading.  Walter  A.  Wood  Mowing  d  Reaping  Mach. 
Co.  Y.  Irons,  10  Ind.  App.  454,  36  N.  £.  862,  Rehearing  Denied  in  10 
Ind.  App.  456,  37  N.  E.  1046. 

A  petition  in  an  action  on  an  insurance  policy  need  not  allege  the  terms, 
conditions,  and  warranties  of  the  application,  where  it  alleges  that  such 
application  is  in  the  possession  of  defendant.  Standard  Life  d  Acoi.  Ina. 
Co.  V.  Koen,  11  Tex.  Civ.  App.  273,  33  S.  W.  133. 

A  petition  in  an  action  on  an  accident  insurance  policy  which  is  attached 
as  an  exhibit,  and  shows  that  the  occupat4on  in  which  the  insured  was 
engaged  when  the  policy  was  issued  was  stated  in  the  application,  is 
not  defective  in  failing  to  state  such  occupation,  where  it  is  allied  that 
such  application  is  in  defendant's  possession.    Ibid. 

A  petition  which  declares  upon  a  contract,  and  alleges  that  certain  plans 
and  specifications  formed  a  part  of  it,  is  not  defective  for  failure  to  set 
them  out,  where  it  avers  that  they  are  in  the  possession  of  the  defend- 
ant. Florida  Athletic  Club  v.  Hope  Lumber  Co.  18  Tex.  Oiv.  App.  161, 
44  8.  W.   10. 

A  declaration  upon  a  policy  issued  by  a  mutual  benefit  association  need 
not  set  out  the  application  as  part  of  the  contract,  where  the  applica- 
tion is  in  the  hands  of  the  defendant  company,  and  not  readily  available 
to  the  plaintiff.  Freeze  v.  Dominion  Safety  Fund  Life  Aaao.  33  N.  B. 
238. 

^Salius  V.  Bclford  Co,  45  N.  Y.  8.  R.  819,  18  N.  Y.  Supp.  619. 

""But  a  mere  allegation  that  it  is  in  the  possession  of  a  third  person,  by 
whom  it  is  wrongfully  withheld,  was  held  not  sufficient,  in  Hook  v.  Mur- 
doch, 38  Mo.  224,  the  court  saying  that  the  statute  requires  filing,  im- 
less  the  petition  shows  "loss  or  destruction."  Boxcling  y.  Hax,  55  Mo. 
446. 

-•  Wella  V.  Sutton,  85  Ind.  70. 

^Conu>ell  V.  Hill,  14  Ind.  131  (bank  notes  on  file  in  the  auditor's  office). 

^Anderson  School  Twp.  v.  Thompson,  92  Ind.  556  (error  to  overrule  de- 
murrer). 

But  contra.  State  use  of  Wolf  v.  Engelke,  6  Mo.  App.  356,  holding  that 
when  a  bond  sued  on  is  on  file  in  another  court,  the  statutory  provision 
as  to  fiHng  does  not  apply,  and  failure  to  file  is  no  ground  for  dismissal. 

^Boota  V.  Canine,  58  Ind.  450;  Ryan  v.  State  Bank,  10  Neb.  524,  7  N.  W. 
276;  Blasingam^  v.  Blasingame,  24  Ind.  86,  holding  also  that  an  affi- 
davit to  the  loss,  etc.,  such  as  is  required  in  equity  practice,  ia  not  nec- 
essary under  the  Code. 

Failure  to  file  the  note  in  suit  with  the  complaint  is  excused  by  an  alle- 
gation that  such  note  has  been  lost.  Swatta  v.  Bowen,  141  Ind.  322,  40 
N.  E.  1057. 

A  complaint  in  an  action  for  a  new  trial  for  newly  discovered  evidence  is 
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not  insnfRoieiit  because  a  deposition  read  in  tlw  original  eanse  is  not 
made  a  part  thereof,  where  it  is  alleged  that  sudi  deposition  is  lost,  tnd 
cannot  be  found,  and  the  substance  of  the  evidence  of  the  witnev  ii  let 
out    DaviB  y.  Dav%9,  145  Ind.  4,  43  N.  £.  936. 

273.  Amended  pleading. 

The  omission  to  comply  with  the  statute  in  an  amended  pleading 
is  not  aided  by  the  fact  that  a  copy  of  the  instrument  was  filed  with 
the  original  pleadings  for  that  is  superseded  by  the  amendment^ 

^MoEwen  v.  Husaey,  23  Ind.  395;    Holdridge  y.  Stoeet,  23  Ind.  118. 

274.  State  practice  in  Fnited  States  court. 

State  statutes  and  rules  of  court  requiring  documents  pleaded  to  be 
furnished  or  filed  apply  in  the  United  States  circuit  and  district 
courts  in  the  same  state  in  civil  causes  other  than  in  equity,  adIni^ 
alty,  and  in  rem  for  forfeiture.* 

*  This  follows  from  BeU  y.  Vickshurg,  23  How.  443,  16  L.  ed.  679,  m  hold- 

ing as  to  sworn  denials ;  and  from  the  principles  stated  In  chapter  m^ 
IS  1-5,  ante, 

DOWSB. 

275.  Sufficiency  of  averments. 

A  complaint  for  the  assignment  or  admeasurement  of  dower  is  in- 
aufiicient  if  it  fails  to  allege  that  the  deceased  was  seised  of  an  estate 
or  inheritance,  during  the  marriage,  of  the  lands  in  which  dower  is 
claimed.* 

But  a  petition  hy  the  grantee  of  a  purchaser  of  land  at  an  admio- 
istrator's  sale,  to  have  the  property  dedaied  to  belong  to  the  peti- 
tioner, and  free  from  the  widow's  right  of  dower,  is  sufficient,  as 
against  a  general  demurrer,  although  it  does  not  fully  and  specifi- 
cally set  forth  what  conduct  and  sayings  of  the  widow  amounted  to  a 
waiver  of  her  right  to  dower,  and  how  such  conduct  affected  the  rights 
of  petitioner.* 

The  complaint  in  an  action  brou^t  by  the  assignee  of  a  dower  in- 
terest against  the  grantee  under  a  deed  of  the  husband  of  the  as- 
signor, in  which  the  latter  refused  to  join,  need  not  allege  when  the 
marriage  took  place.* 

*  Oarriaon  v.  Young,  135  Mo.  2G3,  36  8.  W.  662 ;  Km^on  y.  Kenyon,  17  B. 

I.  539,  23  Atl.  101,  24  Atl.  787. 
•flfiarr  v.  3^etoman,  107  Ga.  395,  33  S.  E.  427. 
*Parion  v.  Allison,  111  N.  C.  429,  16  S.  E.  416. 


vii. foe  insufficiency  ;  particulab  allegations.        493 

Due  Process. 

276.  Conclusion  of  law. 

An  averment  in  an  action  to  enforce  the  payment  of  a  special  tax 
assessed  against  defendant's  property  for  benefits,  that  the  tax  is  an 
attempt  to  deprive  the  defendant  of  liis  property  without  due  process 
of  law,  is  a  mere  statement  of  a  legal  conclusion.* 

^  Heman  y.  Schulte,  166  Mo.  400,  66  S.  W.  163. 

Duly. 

See  also  Autuobitt,  SS  IOS-112,  supra;  Contracts,  SI  152-196,  supra;  Judgicent, 
S9  3.37-348,  infra. 

277.  An  issuable  allegation. 

It  has  been  held  at  common  law,*  and  in  equity,'  and  in  some  cases 
under  the  new  procedure,^  that  an  allegation  that  a  thing  was  "duly" 
done,  without  stating  particulars,  is  a  mere  conclusion  of  law  and  in- 
sufficient on  demurrer. 

But  that,  if  the  allegations  of  the  pleading  show  what  the  requi- 
site particulars  are,  then  an  allegation  that  the  act  was  "duly"  done 
sufficiently  implies  that  those  requisites  were  fulfilled.* 

Hence,  it  was  also  held,  in  cases  where  the  general  public  law,  of 
which  the  court  is  bound  to  take  notice,  prescribed  all  the  requisites, 
that  this  short  allegation  was  enough,  without  stating  the  particulars 
required  by  law.*  And  an  allegation  that  it  was  done  according  to 
law,  or  pursuant  to  the  statute,  was  equally  sufficient.® 

It  is  the  better  opinion,  at  least  under  the  new  procedure,  that  an 
allegation  that  a  thing  was  "duly"  done  (if  no  particulars  implying 
the  contrary  be  added)  is,  on  demurrer,  a  sufficient  allegation  as  to 
the  doing  of  it,  whenever  the  particulars  are  prescribed  by  law.*^ 
There  may  be  an  exception  where  it  was  the  official  or  judicial  act  of 
a  third  person  not  having  general  jurisdiction ;  and  even  there  it  is 
made  sufficient  by  the  usual  provision  of  the  Codes  as  to  pleading  a 
"judgment  or  other  determination,"  provided  the  existence  of  the 
necessary  proceeding  is  shown,  and  the  tribunal  or  officer  designated. 

•  QUlet  V.  Fairohildy  4  Denio,  80;  Beach  v.  King,  17  Wend.  197. 
'Cruger  v.  Halliday,  11  Paige,  320,  Reversing  3  Edw.  Ch.  565;  Story  Eq. 
PI.  261. 

*Becor  v.  PendUtim,  47  Hun,  281;  Forrest  v.  New  York,  13  Abb.  Pr.  350; 
Dayton  r.  Oonnah,  18  How.  Pr.  327;  American  Mut.  Aid  Soc.  v.  nd- 
hum,  85  Ky.  1,  2  S.  W.  495;  Hayden  v.  Bohlsen,  7  Ky.  L.  Rep.  749; 
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Oull  River  Lumber  Co.  ▼.  Keefe,  6  Dak.  160,  41  N.  W.  743}  Myen  t. 
MtLchado,  6  Duer,  678 ;  Carter  y.  Koezley,  9  Bobw.  583. 

*  Dictum  in  Cruger  v.  Halliday,  11  Paige,  320. 

An  allegation  that  an  order  was  duly  made  is  sufficient  on  genera!  de- 
murrer, though  the  specific  facts  are  defectively  set  out.  High  t.  Bank 
of  Commerce,  06  Cal.  386,  30  Pac.  556  (Citing  Dore  v.  ThomhurgK,  90 
Cal.  66,  27  Pac.  30;  Bull  v.  Houghton,  65  Cal.  422,  4  Pac  529). 

A  petition  upon  a  forfeited  recognizance  is  sufficient  in  averring  the  facta, 
and  that  the  bond  was  forfeited,  without  averring  that  it  was  "duly" 
forfeited,  where  the  facts  stated  constitute  the  due  forfeiture  of  the 
bond.    Kinney  v.  State,  14  Ohio  C.  C.  91. 

*6ee  Appearakce,  S  89,  supra;  Polly  v.  Saratoga  d  W,  R,  Co.  9  Barb.  449. 
Contra,  Trow  City  Directory  y.  Curtin,  36  Fed.  820;  Rhoda  v.  Alameda 
County,  52  Cal.  350. 

•Burditt  V.  Crete,  8  Pick,  108;     Bewail  v.  Valentine,  6  Pidc.  276. 

^Robertson  v.  Perkins,  129  U.  S.  233,  32  L.  ed.  686,  9  Sup.  Ct  Rep.  279; 
Rubush  V.  State,  112  Ind.  107,  13  N.  E.  877;  Burlington,  C.  R.  d  Jf. 
R.  Co.  V.  Bteu>art,  39  Iowa,  267 ;  Barthol  v.  Blakin,  34  Iowa,  452; 
Sanborn  v.  Chamberlin,  101  Mass.  409;  Hoag  v.  MendenhaU,  19  MimL 
335,  Gil.  289;  Webb  v.  Bidwell,  15  Minn.  479,  Gil.  394;  BeOcer  t. 
Washington,  94  Mo.  375,  7  S.  W.  291 ;  Sohluter  v.  Bowery  Son.  Bvtk, 
117  N.  Y.  125,  5  L.  R.  A.  541,  22  N.  K  572;  LoriUard  v.  C^de^  86 
N.  Y.  384;  People  ex  rel.  Crane  v.  Ryder,  12  N.  Y.  433;  People  et  fd 
Hawes  v.  WaZfccr,  23  Barb.  304;  People  v.  A'eto  Forfc,  8  Abb.  Pr.  7,  28 
Barb.  240;  French  v.  Willet,  4  Bosw.  649;  Piatt  v.  Stout,  14  Abb.  Pr. 
178;  Bates  v.  Merrick,  2  Hun,  568;  Homer  v.  Wood,  15  Barb.  371; 
Fowler  v.  »^eu;  Yorfe  Indemnity  Ins.  Co.  23  Barb.  143;  Pfc«2ps  v.  Ptott, 
50  Barb.  430;  MoCorkle  v.  Herrmann,  22  N.  Y.  S.  R.  519,  5  N.  Y. 
Supp.  881 ;  Cheney  v.  Fisk,  22  How.  Pr.  236;  Bums  v.  People,  59  Barb. 
531;  Gi6«on  v.  People,  5  Hun,  542  (holding  it  sufficient  even  in  in- 
dictment) ;  School  Section  16  v.  Odlin,  8  Ohio  St.  293;  Ofcto  Stslts 
University  v.  Ayer,  19  Cin.  Weekly  Law  Bull.  11,  13. 

Clearly,  where  the  allegation  would  be  sufficient  on  demurrer  without  the 
word  "duly,"  the  insertion  of  that  word  should  not  be  held  to  vitiate. 

An  allegation  in  a  complaint  against  a  railroad  company  for  personal 
injuries,  that  the  plaintiff  "duly"  gave  notice  of  the  time,  place,  and 
cause  of  the  injury,  is  sufficient.  Steffe  v.  Old  Colony  R,  Co.  156  Mass. 
262,  36  N.  E.  1137  (Citing  Com.  v.  Chase,  127  Mass.  7). 

I  An  allegation  that  the  amount  of  a  bond  given  to  procure  the  dlscharige  of 

a  mechanic's  lien  was  "duly  fixed"  at  a  specified  amount,  and  that  an 

I  order  was  "duly  made"  approving  the  bond,  and  directing  that  upon 

[  the  filing  thereof  the  lien  should  be  discharged  of  record,  auffieientlf 

shows  that  the  court  fixed  the  amount  of  such  bond.    Ringle  ▼.  WaXiii 

Iron  Works,  16  Misc.  167,  38  N.  Y.  Supp.  875. 

An  allegation  in  a  complaint  declaring  upon  warrants  issued  by  a  dtj, 
that  they  were  duly  and  legally  issued,  is  sufficient  without  alleging 
the  proceedings  of  the  city  council,  by  virtue  of  which  the  person  viio 
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signed  them  as  mayor  became  acting  mayor.    Stephens  v.  Spokane,  11 
Wash.  41,  39  Pac.  266  (this  is  a  matter  of  evidence). 

But  in  an  action  to  recover  from  defendant  a  sum  of  money  alleged  to 
have  been  unlawfully  assessed  by  an  irrigation  district,  and  paid  by 
plaintiff  under  protest,  an  allegation  that  the  board  of  supervisors  de- 
clared such  irrigation  district  "duly  organized"  is  insufficient  to  show 
its  organization  as  an  irrigation  district,  under  a  statute  requiring,  as 
a  prerequisite  to  a  complete  organization,  that  an  election  shall  be 
held,  at  wtioh  two  thirds  of  the  votes  cast  shall  be  in  favor  of  organiz- 
ing the  district,  and  that  a  copy  of  an  order  declaring  such  territory 
duly  organized  siiall  be  filed  in  the  ooimty  recorder's  office,  and  that 
from  the  date  of  such  filii^  the  organization  of  the  district  shall  be 
complete.    Decker  y.  Perry  (CaL)   35  Pac.  1017. 

Duress. 

278.  Sufficiency  of  averments. 

A  plea  of  duress  per  minas  must  state  the  nature  of  the  threats 
which  were  made.* 

In  an  action  on  a  promissory  note,  duress  is  sufficiently  shown  by 
averments  that  the  plaintiff  falsely  chained  the  defendant  with  the 
commission  of  a  crime,  and  threatened  to  have  him  arrested  by  an 
officer  then  present,  if  he  did  not  sign  the  note.^ 

Where  duress  by  imprisonment  is  set  up,  it  should  be  alleged  that 
the  imprisonment  was  illegal,  or  used  for  an  illegal  purpose.' 

In  a  foreclosure  suit  against  a  married  woman,  it  is  no  defense  that 
she  executed  the  mortgage  under  duress  by  her  husband,  where  it  is 
not  averred  that  the  plaintiffs  were  in  any  way  connected  with,  or 
had  any  knowledge  of,  the  duress.* 

^ATerments  of  "threats,  intimidation,  and  oyerbearing  persistency^'  are  in- 
sufficient when  it  is  not  stated  of  what  they  oonsisted.  Murdook  y» 
Lewis,  26  Mo.  App.  234. 

*Buah  v.  Broum,  49  Ind.  573,  16  Am.  Rep.  095. 

And  an  answer  alleging  fraudulent  representations  by  a  materialman  and 
a  contractor  to  the  owner  of  a  building,  that  materials  furnished  for  the 
building  had  not  been  paid  for,  and  threats  to  file  a  lien  therefor,  and 
the  giving  of  a  note  for  the  materials  in  reliance  thereon,  sufficiently 
alleges  duress  in  the  giving  of  the  note.  Gates  ▼.  Dundon,  42  N.  T.  S. 
R.  660,  18  N.  Y.  Supp.  149. 

But  a  complaint  is  insufficient  to  show  duress,  which  alleges  that  adminis- 
trators were  "required  by  the  judge  of  probate,  as  a  condition  of  further 
proceeding  with  the  administration"  of  the  estate,  to  pay  certain  mon- 
eys into  the  county  treasury;  that  they  objected  on  the  ground  that 
the  statute,  since  declared  invalid,  was  unconstitutional,  but  that  the 
court  refused  to  proceed ;  and  that  the  administrators  were  "compelled'' 
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to  pay,  but  did  so  under  protest;  but  ^vtiicfa  states  no  facts  sbowing 
tbe  compulsion.    Rand  v.  Hennepin  County,  50  Minn.  391,  52  N.  W.  901. 
*Oraham  v.  Marks,  98  6a.  67,  25  S.  £.  931. 

In  a  proceeding  by  scire  facias  on  a  recognizance,  a  plea  that  the  recog- 
nizance was  entered  into  under  duress  arising  from  imprisoDment  js 
insufficient,  where  it  is  not  averred  that  such  imprisonment  was  unlaw- 
ful.   Huggins  v.  People,  39  111.  241. 

Allegations  that  plaintiff  executed  the  deed  sought  to  be  set  aside,  because 
of  threats  made  to  charge  his  brother  with  crime,  and  to  stir  up  a  mob 
which  would  hang  him,  is  insufficient  where  it  fails  to  aver  that  tlie 
brother  was  innocent  of  the  crime  charged.    Davie  y.  Lueter,  64  Mo.  43. 

A  plea  that  a  bond  was  executed  through  duress,  while  the  obligor  wa^ 
under  imprisonment,  must  show  that  the  arrest  was  malicious  and 
without  probable  cause,  or  if  lawful,  that  the  instrument  was  executed 
by  reason  of  threats,  improper  influences,  or  unlawful  force,  constraint, 
or  severity.  Spaulding  v.  Crawford,  27  Tel.  155  (the  plea  of  duress  is 
persona],  and  cannot  be  taken  advantage  of  by  a  co-obligor). 

^Gardner  v.  Case,  111  Ind.  494,  13  N.  E.  36  (Citing  Green  y.  Scranage,  19 
Iowa,  461,  87  Am.  Dec.  447;  Talley  v.  Robinson,  22  Gratt.  888). 

But  a  mortgage  executed  by  a  wife,  because  of  the  threat  of  her  husband 
to  abandon  her,  with  her  three  small  children,  if  she  did  not  do  so, 
may  be  avoided  by  her,  if  the  threat  was  made  with  the  knowledge  and 
consent  of  the  mortgagee,  who  knew  that  the  mortgage  was  ezeeated 
by  reason  of  such  threat.    Line  v.  Blizzard,  70  Ind.  23. 

Duty. 

279.  A  mere  conclusion. 

An  allegation  that  it  was  the  duty  of  a  person  to  do  an  act  is  a  mere 
conclusion  of  law,  and  insuificient  without  a  statement  of  the  facts.^ 

The  relation,^  contract,*'*  or  usage^  relied  on  to  raise  the  duty,  or 
tlie  facts  reliod  on  to  bring  the  case  within  a  statute'^  raising  the  duty, 
must  be  pleaded  sufficiently  to  show  the  duty.  This  being  done,  add- 
ing that  it  therefore  became  the  duty,  eta,  is  superfluous,'  but  does 
not  vitiate.^ 

^Buffalo  V.  Holloway,  7  N.  Y.  403,  57  Am.  Dec.  550  (the  leading  Ameriesn 
case) ;  2  Chitty,  PI.  16th  Am.  ed.  477  (Citing  Brown  v.  Mallett,  5  C 
B.  599,  615,  17  L.  J.  C.  P.  N.  S.  227) ;  Vondch  y.  Breed,  30  Coml  535, 
550  (holding  the  rules  the  same  of  a  duty  to  the  public  as  of  privatt 
duty)  ;  'Sewark  v.  Stout,  52  N.  J.  L.  35,  18  Atl.  943,  946;  King  v. 
Interstate  Consol.  Street  R,  Co.  (R.  I.)  51  Atl.  301;  Chicago  d  A,  B- 
Co.  V.  Clausen,  173  III.  100,  60  N.  E.  680;  Ward  v.  Chicago  d  y.  W.  *. 
Co.  61  111.  App.  530  (Citing  Ayers  v.  Chicago,  111  111.  406) ;  Angus  t. 
Lee,  40  111.  App.  304. 

But  an  allegation  that  an  injured  employee  was,  at  the  time  of  the  alleged 
injury,  in  the  active  discharge  of  the  duties  incident  to  his  employment. 
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is  not  objeetioiiable  aa  being  a  conclusion  of  tbe  pleader,  and  not  the 
statement  of  the  fact.  Kansas  City  M.  d  B,  B,  Oo.  y.  Burton,  97  Ala. 
240,  12  So.  88. 

Allegations  in  a  declaration  for  personal  injuries  from  falling  from  a 
bridge,  that  it  was  the  duty  of  the  city  to  light  such  bridge,  are  allega- 
tions of  a  conclusion,  and  not  of  fact.    Chicago  v.  Apel,  50  111.  App.  132. 

Jin  allegation  in  an  action  against  a  street  railway  company  for  personal 
injuries  occasioned  by  the  defective  condition  of  a  street  crossing,  that 
by  virtue  of  certain  city  ordinances  not  set  forth,  it  was  the  duty  of  the 
company  to  repair  such  crossing,  is  of  no  avail;  facts  must  be  stated 
from  which  the  law  will  raise  the  duty.  Rockford  City  R.  Co.  v.  Mat- 
theica,  50  111.  App.  267. 

Plaintiff  in  an  action  against  her  employer  for  damages  caused  by  his 
negligence  need  not  state  whether  the  facts  set  forth  constitute  a  breach 
of  defendant's  duty,  since  that  would  be  an  averment  of  a  conclusion  of 
*  law.     Sackevcitz  v.  American  Biscuit  Mfg.  Co.  78  Mo.  App.  144. 

An  allegation  of  defendant's  duty  in  an  action  against  a  landlord  for  per- 
sonal injuries  to  a  member  of  the  tenant's  family  is  insuffident;  the 
facts  and  circumstances  from  w4iich  the  duty  arises  must  be  set  out  in 
the  declaration.  Clyme  v.  Holmes,  61  N.  J.  L.  358,  39  Atl.  767  (Citing 
Brown  v.  Mallett,  5  C.  B.  599;    Seymour  v.  Maddow,  16  Q.  B.  326). 

An  allegation  in  a  petition  for  damages  for  injuries  from  a  defective  side- 
walk, that  "then  and  there,  and  long  prior  thereto,  it  had  been  the 
duty  of  said  defendant  to  keep  said  sidewalk  in  safe  condition,"  states 
a  mere  conclusion,  and  not  a  fact.  Bammins  v.  Wilhelm,  6  Ohio  C.  C. 
565. 

'The  defect  of  a  petition  in  pleading,  as  a  conclusion  of  fact  and  law,  that 
the  plaintiff  had  a  certain  right  and  duty  under  a  written  contract,  in- 
stead of  alleging  the  provisions  of  the  contract  conferring  such  right  and 
duty,  cannot  be  reached  by  general  demurrer.  International  d  G,  N. 
R.  Co.  ▼.  Dotoning,  16  Tex.  Civ.  App.  643,  41  S.  W.  190. 

As  to  Qeneral  and  Special  Demurrers,  see  chapter  i.,  {  6,  ante, 

'*  Taylor  v.  Atlantic  Mut.  Ins.  Co.  2  Bosw.  106  (duty  to  raise  a  sunken 
vessel ) . 

The  complaint  in  an  action  to  recover  damages  for  an  injury  sustained  by 
falling  into  a  coal  hole  in  a  sidewalk  sufficiently  shows  the  existence  of 
a  duty  on  the  part  of  the  defendant  property  owner,  which  he  failed  to 
perform,  resulting  in  injury  to  the  plaintiff,  where  it  is  averred  that 
the  defendant  owned  the  building  in  front  of  which  the  coal  hole  was 
placed,  the  cover  of  which  was  not  securely  fastened,  whereby  the 
plaintiff  was  injured.     Gastofi  v.  Bailey,  24  Ind.  App.  24,  53  N.  K  1021. 

"* Buffalo  V.  Hollotcay,  7  N.  Y.  493,  67  Am.  Dec.  550  (duty  of  contractor  to 
guard  against  injury) ;  Casey  v.  Mann,  5  Abb.  Pr.  91  (duty  of  lessor 
to  repair) ;  McCune  v.  "Norvoich  City  Gas  Co.  30  Conn.  521,  79  Am. 
Dec.  278  (duty  of  gas  company  to  furnish  applicant). 

A  declaration  in  an  action  for  personal  injuries  caused  by  the  breaking  of 
a  cable  by  which  an  elevator  was  operated  sufficiently  shows  a  duty  of 
the  defendant  toward  the  plaintiff  to  exercise  reasonable  and  ordinary 
Abb.  Pl.  Vol.  I.— 32. 
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care  that  the  elevator  should  be  safe,  Tvhere  it  alleges  that  plaintiff  ww 
an  employee  of  defendant,  and  that  his  work  required  him  to  use  ui 
elevator  employed  in  the  construction  of  a  building  which  the  defendant 
was  erecting  as  contractor.    Falkenau  v.  Abrahamton,  66  111.  App.  352. 

'The  better  opinion  is  that  an  allegation  that  by  the  usage  of  the  irftde 
or  place,  etc.,  it  was  the  duty  of,  etc,  is  a  sufficient  allcgatioB  of  the 
usage,  on  demurrer.  Oregary  v.  Oaksmith,  12  How.  Pr.  134.  CoiUnf 
Kleekamp  v.  Meyer,  6  Mo.  App.  444. 

*  Williams  v.  Taunton,  16  Gray,  288;  Smith  y.  Wright,  27  Bari).  621. 
Reversing  24  Barb.  170;  Brennan  v.  Lachat,  14  Daly,  197,  Affirming  » 
N.  Y.  S.  R.  882. 

•White  V.  Snell,  9  Pick.  16;  Chicago  Consol.  Bottling  Co,  v.  Mition,  il 
111.  App.  154;  Zjednoczenie  v.  Sadecki,  41  111.  App.  329;  ThamnJ, 
Lahey,  69  111.  App.  73;  West  Chicago  Street  R.  Co,  v.  James,  69  III. 
App.  609;  Jensen  ▼.  Wetherell,  79  111.  App.  33;  Hinchlijf  v.  Aidnicfc, 
70  111.  App.  148. 

^  Brown  v.  Mallett,  5  C.  B.  599,  17  L.  J.  C.  P.  N.  S.  229;  Buff  oh  ▼.  HoHo- 
%cay,  7  N.  Y.  493,  57  Am.  Dec.  550. 

Easement. 

280.  Oronnd  of  right. 

In  pleading  an  easement,  it  is  not  essential  to  state  details  as  to 
how  it  was  acquired.* 

^Coolidge  v.  Learned,  8  Pick.  504;  Blake  v.  Everett,  1  Allen,  248;  Fre»e^ 
V.  Martsin,  24  N.  H.  440,  57  Am.  Dec.  294. 

Compare  Brief  on  the  Facts  (second  edition),  Gea.nt,  S  2. 

But  a  right  to  go  over  a  pass  way  to  get  to  a  public  road,  essential  to 
plaintiff's  right  to  recover  from  injuries  sustained  by  the  ncgiigence 
of  defendant  in  leaving  an  obstacle  near  the  same,  is  not  suffidentlT 
pleaded  by  the  averment  that  he  has  such  right,  without  stating  the 
facta  upon  which  it  resta.    Clark  y.  Hart,  98  Ky.  31«  32  S.  W.  216. 


Ejectment. 

281.  Sufficiency  of  averments. 

A  complaint  in  ejectjnent,  which  shows  that  plaintiff's  title  is 
founded  upon  a  deed  regular  in  form,  dear  in  its  terms,  and  appw^ 
ently  founded  upon  a  valuable  consideration,  and  without  any  facte 
t^ndino:  to  show  fraud  or  mistake,  is  sufficient  on  demurrer.^ 

In  ejectment  by  the  equitable  owner  of  land,  the  facts  showing  title 
must  be  pleaded.^ 

A  petition  in  ejectment  is  fatally  defective  where  it  fails  to  all^ 
tliat  plaintiff  is  entitled  to  possession  of  the  premises.' 
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A  complaint  in  ejectment  showing  right  to  posaeesion  and  wrong- 
ful detention  i»  sufficient,  as  against  a  general  demurrer,  to  justify 
a  judgment  for  possession.*  Possession  by  the  defendant  must  be 
shown.** 

Allegations  of  fraud  will  not  prevent  recovery  as  in  ejectmeoity 
where  the  complaint  contains  all  the  allegations  necessary  for  the 
latter  purpose.*  Nor  is  it  material  that  ihe  complaint  asks  other 
ancillary'  relief  of  an  equitable  character.^ 

>  Ewmg  V.  Lutz,  131  Ind.  361,  30  N.  E.  1069. 

But  an  ejectment  bill  brought  by  a  purchaser  of  real  property  under  a  tniat 
deed,  against  the  makers  of  such  deed,  need  not  deraign  the  title,  since 
they  claim  under  a  common  source.  Smith  v.  Turner  (Tenn.  Ch.  App.) 
48  S.  W.  396  (so  held  on  error). 

•MerHll  v.  Bearing,  47  Minn.  137,  49  N.  W.  693  (Qting  Oihaon  v.  Cfcoti- 
ieau,  13  Wall.  103,  20  L.  ed.  638;  Qroves  v.  Marks,  32  Ind.  319)  | 
Leathervxiod  ▼.  FulhHght,  109  N.  C.  683,  14  S.  E.  299  (nonsuit). 

But  a  plaintiff  in  ejectment  having  merely  an  equitable  title  need  not  set 
forth  in  his  pleading  the  facts  constituting  such  title,  where  the  defect 
is  in  the  execution  of  a  decree  of  court,  and  such  that  the  court  would» 
in  a  direct  proceeding,  as  a  matter  of  course,  order  its  correction  as  m. 
merely  formal  defect.  Qeer  v.  Oeer,  109  N.  C.  679,  14  S.  E.  297  (so 
held  on  error). 

•  George  v.  McCuUough,  48  Neb.  680,  67  N.  W.  758.  j 

An  allegation  in  a  declaration  in  ejectment,  that  the  party  ''was  possessed 
in  fee,"  is  sufficient  under  the  West  Virginia  statute,  since  it  shows  the 
extent  of  the  party's  claim  as  to  duration  of  his  estate.  Jarrett  r. 
Stevens,  36  W.  Va.  445,  15  S.  E.  177  (so  held  on  error).  It  is  equiva- 
lent to  an  allegation  that  he  was  seised  in  fee,  or  that  he  owned  or 
claimed  in  fee. 

But  a  complaint  to  recover  possession  of  land,  alleging  that  defendants 
mortgaged  the  land  to  plaintiff  to  secure  their  note  to  him  and  agreed 
to  convey  the  land  to  plaintiff  in  full  payment  of  such  note,  and  exe- 
cuted and  delivered  their  deed  to  such  land  to  plaintiff,  who  delivered 
up  the  note,  on  which  there  was  a  specified  amount  due  at  the  time  of 
delivery,  fails  to  state  a  cause  of  action  in  setting  forth  evidential 
facts  only,  instead  of  alleging  plaintiff's  seisin,  ownership,  possession, 
or  right  of  possession.  McCaughey  v.  Schuette,  117  Cal.  223,  46  Paa 
666,  Affirmed  in  Banc  in  48  Pac.  1088. 

*  Johnson  v.  Visher,  96  Cal.  310,  31  Pac.  106. 

A  paragraph  of  a  complaint  alleging  that  plaintiff  is  the  equitable  owner 
in  fee  and  entitled  to  possession  of  certain  land;  that  he  and  his 
grantors  were  in  peaceable  adverse  possession  until  six  years  before, 
when  defendant  unlawfully  took  possession,  and  has  since  wrongfully 
kept  plaintiff  out  of  possession;  and  demanding  judgment  for  posses- 
sion, and  to  have  plaintiff's  title  quieted, — states  a  cause  of  action. 
Cargar  v.  Fee,  140  Ind.  572,  39  N.  £.  93. 
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A  complaint  alleging  that  plaintiff  was  owner  and  in  possession  of  prem- 
ises described,  and  that,  while  so  seised  and  possessed,  defendant  un- 
lawfully entered  and  ousted  him,  and  has  ever  since  withheld  possession 
from  him,  sets  forth  a  sufficient  cause  of  action  in  ejectment  Brady 
V.  Kreuger,  8  S.  D.  464,  66  N.  W.  1083  (so  held  on  error). 

A  complaint  alleging  that  the  plaintiffs  own  certain  real  property  which 
is  described,  and  have  owned  it  since  a  specified  date,  by  virtue  of  a 
trust  deed  made  by  the  former  owner  to  the  plaintiffs,  in  trust  for  cer- 
tain beneficiaries  named;  and  that  defendant,  without  right  of  title, 
entered  into  possession  of  a  described  portion  thereof,  ousted  and  ejected 
the  plaintiffs  therefrom,  and  now  unlawfully  withholds  the  same,— 
states  a  good  cause  of  action.  Lewis  v.  8t.  Paul,  M.  d  M.  R.  Co.  5  & 
D.  148,  58  N.  W.  580  (so  held  on  error). 

Under  a  statute  which  annuls  the  title  of  a  tenant  who  uses  the  tenement 
for  specified  illegal  purposes,  the  tenant  is  not  liable  to  be  sued  in  eject- 
ment, unless  he  has  wrongfully  detained  the  tenement  after  demand 
therefor ;  and  it  is  therefore  necessary  that  a  wrongful  detainer  should 
be  averred.     Whipple  v.  McOinn,  18  R.  I.  55,  25  Atl.  652. 

*An  allegation  in  a  complaint  in  ejectment,  that  the  plaintiff  leased  the 
premises  to  defendant,  that  the  lease  has  expired,  but  defendant  refuses 
to  vacate  the  premises,  and  "has  withheld  and  still  withholds  their  pos- 
session," sufficiently  avers  the  defendant's  possession,  in  the  absence  of 
a  demurrer  for  uncertainty.  MoKianick  v.  Ashhy,  98  Cal.  422,  33  Psf- 
729.  But  a  complaint  in  ejectment,  which  fails  to  aver  that  defendant 
is  in  actual  possession,  or  that  the  lot  is  vacant  and  that  the  defend- 
ant claims  title  thereto,  as  provided  by  N.  Y.  Code  Oiv.  Proc  §  1502, 
is  fatally  defective,  although  it  demands  judgment  for  possession 
Sanders  v.  Farshall,  67  Ilun,  105,  22  N.  Y.  Supp.  20  (complaint 
dismissed). 

*  Sands  v.  Church,  70  Hun,  483,  24  N.  Y.  Supp.  2ol  (nonsuit). 

^Raymond  v.  Toledo,  St,  L.  d  K.  C.  R.  Co.  67  Ohio  St  271,  48  N.  E.  lOW 
(motion  to  dismiss  appeal). 

Election. 

282.  Under  optional  contract. 

A  party  relying,  for  affirmative  relief,  on  a  right  of  election  given 
him  by  an  express  option  reserved  in  a  contract^  must  expressly  al- 
lege and  prove  the  election  made  by  him.^ 

^Post  V.  Spi^ngsted,  40  Mich.  90,  13  N.  W.  370;  Howard  v.  Farley,  3  Robt 
599. 

As  to  election  under  special  contracts,  etc,  see  note  to  Fowler  v.  Boircry 
Sav.  Bank,  23  Abb.  N.  C.  145. 

But  a  complaint  in  an  action  to  recover  the  balance  due  under  an  executory 
contract  for  the  sale  of  a  musical  box,  which  provides  thai  in  case  of  the 
failure  of  the  buyer  to  make  the  weekly  payments  stipulated  the  whole 
amount  shall  become  due  and  payable,  or  the  seller  may,  at  his  election. 
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refand  a  portion  of  the  money  already  paid  him  and  remove  the  hox, 
the  buyer  forfeiting  all  claims  thereto, — ^need  not  allege  an  election  to 
elaim  the  purchafie  price,  and  not  to  declare  a  forfeiture.  Beist  v.  8ipe, 
16  Ind.  App.  4,  44  N.  £.  762. 

An  allegation  in  a  complaint,  that  "by  reason  of  the  premises"  there  was 
an  election  to  take  land  freed  from  a  power  of  sale,  is  not  a  sufficient 
allegation  of  such  election,  where  the  preceding  allegations  are  insufli- 
cient  to  raise  the  inference  of  an  election.  Mellen  v.  Mellen,  139  N.  Y. 
210,  34  N.  E.  925. 

An  averment  in  an  action  on  a  promissory  note,  that  plaintiff  has  demanded 
payment,  Is,  unless  specially  excepted  to,  a  sufficient  averment  of  notice 
that  he  has  elected  that  the  debt  shall  become  due,  where  the  only  thing 
necessary  to  its  maturity  is  sudi  election.  Oraham  ▼.  Miller  (Tex.  Civ. 
App.)  24  S.  W.  1107. 

Employment. 

283.  Concliuion  of  law. 

In  an  action  to  recover  for  services  rendered,  an  allegation  of  em- 
ployment, if  objectionable  in  itself,  as  a  conclusion,  is  sufficient  where 
it  is  followed  by  an  averment  as  to  what  the  plaintiff  did  in  connec- 
tion with  such  employment^ 

•  Kent  V.  North  Tarrytown,  60  App.  Div.  502,  64  N.  Y.  Supp.  178. 

Estoppel. 

284.  Conclusion  of  law.  285.  Sufficiency  of  allegations. 

284.  Conclusion  of  law. 

An  averment  that  a  party  is  estopped  is  a  mere  legal  conclusion.^ 

*  Fargo  Onslight  d  Coke  Co.  v.  Oreer,  18  Ohio  C.  G.  580. 

285.  Sufficiency  of  allegations. 

An  estoppel  relied  on  must  be  pleaded  with  particularity  and  pre- 
cision, for  nothing  will  be  supplied  by  intendment;  and  any  infer- 
ence will  be  against,  and  not  in  favor  of,  the  estoppel.* 

Facts  constituting  an  estoppel  must  be  specially  pleaded  in  order 
to  be  available  as  a  defense.^ 

i^fatters  pleaded  by  way  of  equitable  estoppel  must  be  of  such  char- 
acter, and  sufficient,  as  pleaded,  to  make  a  cause  of  action  for  deceit 
on  the  part  of  the  party  seeking  to  assert  the  estoppel.' 

A  party  asserting  an  estoppel  by  a  former  judgment  must  allege 
facts  Avhich  show  that  his  relation  to  the  former  action  was  such  aa 
to  make  the  judgment  therein  conclusive  in  his  favor.* 
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^Dudley  t.  Pigg,  149  lod.  363,  48  N.  E.  642  (Citing  Troyer  r.  Dyar,  102 
Ind.  396,  1  N.  K.  728;  Anderson  v.  Hubble,  93  Ind.  570,  47  Asu  Bep. 
394;  Cole  v.  Lafontaine,  84  Ind.  448;  8irM  y.  Frankfort,  79  Ind.  446; 
Robhina  t.  Magee,  76  Ind.  381;  Laah  v.  Rendell,  72  Ind.  475;  Woo(2  v. 
Oatratn,  29  Ind.  177). 

'In  Walker  v.  Boater,  6  Wash.  244,  33  Pa&  426,  the  court  says:  **Sneh is 
the  role,  generally,  in  those  states  which  have  adopted  the  refonn  pro- 
cedure" (Citing  Warder  ▼.  Baldwin,  51  Wia.  450,  8  N.  W.  257; 
Andereon  t.  Hubble,  93  Ind.  570,  47  Am.  Rep.  394;  PhilUps  t.  Foji 
Sehaiok,  37  Iowa,  229). 

Matters  in  estoppel,  to  he  available  as  such,  must  be  specially  pleaded. 
Golden  v.  Hardesty,  93  Iowa,  622,  61  N.  W.  913  (Citing  FoUom  t. 
Star  Union  Line  Faet  Freight  Line,  54  Iowa,  498,  6  N.  W.  702;  Inde- 
pendent Diet,  T.  Merchants*  Nat.  Bank,  68  Iowa,  347,  27  N.  W.  255; 
Olenn  v.  Jeffrey,  75  Iowa,  20,  39  N.  W.  160;  EggUeton  v.  Maam,  84 
Iowa,  632,  61  N.  W.  1). 

An  estoppel  in  pais  is  not  available  unless  the  facts  from  whidi  the  sstoppel 
arises  are  pleaded;  at  least,  where  there  is  an  opportunity  to  so  plod. 
Henderson  v.  Keutzer,  56  Neb.  460,  76  N.  W.  881  (Citing  'Sorwgw 
Plow  Co,  V.  Haines,  21  Neb.  689,  33  N.  W.  475;  Bohribar  v.  Piatt,  19 
Neb.  625,  28  N.  W.  289;  Nebraska  Mortg.  Loan  Co.  v.  Van  Kloiter,  42 
Neb.  746,  60  N.  W.  1016;  Eriokson  v.  First  Nat.  Bank,  44  Neb.  622, 
28  L.  R.  A.  677,  62  N.  W.  1078 ;  Scroggin  v.  Johnston,  45  NA.  714, 
64  N.  W.  236). 

•  Brigham  Young  Trust  Co.  v.  Wagener,  12  Utah,  1,  40  Pac  764. 
*8pargur  r.  Romine,  38  Neb.  736,  57  N.  W.  523. 

Eviction. 

886.  Suffloiency  of  allegations. 

An  eviction  under  paramount  title  may  be  set  forth,  as  an  ultimatB 
fact,  without  alleging  the  manner  of  its  accomplishment* 

*  Jennings  v.  Kieman,  35  Or.  349,  55  Pac.  443,  56  Pac.  72  ((^tiog  McOnrff 

V.  Hastings,  39  Cal.  360,  2  Am.  Rep.  456). 

But  a  charge  in  a  bill  to  recover  on  a  covenant  of  general  warranty,  that 
third  parties  claim  under  a  title  "apparently  better,"  is  not  equiraltft 
to  an  allegation  of  an  eviction.  Pigeon  River  Lumber  d  Iron  Oo*  ▼• 
Minis  (Tenn.  Oh.  App.)  48  S.  W.  385. 

Executors  and  Administbatoes. 

287.  Actions  against  executors  or  ad-      289.  Claims. 

ministrators.  290.  Sufficiency  of  allegations; 

288.  Accounting. 

287.  Actions  against  executors  or  administrators. 

A  complaint  in  an  action  against  an  executor  de  son  tori  mml 
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eharge  him  as  executor  generally,  in  the  same  manner  aa  though  he 
vras  in  all  respects  a  l^al  executor.^ 

A  complaint  in  an  action  against  an  administrator,  as  such,'  for 
the  recovery  of  moneys  alleged  to  have  been  paid  him,  which  did  not 
belong  to  the  estate  represented  by  him,  but  for  which  he  is  liable  in- 
dividually, and  not  as  administrator,  is  demurrable.' 

A  petition  in  an  action  against  an  executor  in  personam,  to  recover 
taxes  assessed  against  him  as  executor  of  the  decedent's  estate,  does 
not  state  a  cause  of  action,  where  it  fails  to  allege  that  the  defendant 
was  the  sole  executor  of  the  deceased,  tliat  he  was  executor  when  the 
tax  became  due  or  when  tlie  action  was  commenced,  that  he  was  au- 
thorized or  that  it  was  his  duty  to  pay  the  tax,  or  that  the  taxes  have 
not  been  paid  by  the  estate.^ 

^  First  Nat.  Bank  v.  Lewis,  12  Utoh,  84,  41  Pac  712  (Citing  Sawyer  v. 
Thayer,  70  Me.  340;  White  v.  Marm,  26  Me.  361;  Shato  ▼.  HalUhanf 
46  Vt.  389,  14  Am.  Rep.  628;    Lee  v.  Chase,  58  Me.  432  [new  trial]). 

*It  is  immaterial  that  the  defendant  is  described  as  the  executor  of  the 
estate  of  the  deceased,  instead  of  the  executor  of  his  last  will.  Craig' 
head  y.  Bruff  (Tex.    Civ.  App.)  55  S.  W.  764  (so  held  on  error). 

*Bmith  V.  Jeffreys  (Miss.)    16  So.  377. 

6o,  a  complaint  showing  that  defendant  is  an  executor,  duly  appointed  and 
qualified  under  a  will  duly  probated,  and  that,  as  such  executor,  he 
received  money  to  and  for  the  use  of  and  belonging  to  plaintiff,  and 
that  the  same  is  due,  and  wholly  unpaid, — states  a  cause  of  action  for 
a  personal  judgment  sgainst  him,  although  the  allegations  of  probate 
and  executorship  are  general.  Kirsch  t.  Derby,  96  Cal.  602,  31  Pac. 
667  (so  held  on  error). 

*  Doniphan  County  v.  Allen,  6  Kan.  App.  122,  48  Pac.  887. 

288.  Accounting. 

A  petition  to  compel  an  administrator  to  file  an  account  is  demur- 
rable in  failing  to  give  the  date  of  the  letters  of  administration,  or 
to  allege  the  filing  of  an  inventory  of  appraisement,  or  that  decedent 
died  possessed  of  or  entitled  to  any  personal  estate,  or  that  any  such 
property  ever  came  into  the  possession  of  the  administrator,^  or  that 
a  year  has  passed  from  the  date  of  his  appointment,  where,  by  stat- 
ute, he  is  exempted  during  that  time  from  the  duty  of  making  any 
distribution.*  But  it  is  suflicient  to  show  a  sum  on  hand  at  the  lafit 
settlement,  and  that  no  accounting  has  been  made  therefor.* 

*  Re  Mead,  4  Pa.  Dist.  R.  750. 

*  Harris  v.  Orr,  42  W.  Va.  745,  26  S.  E.  456. 

*  Slater  v.  McAvoy,  123  Cal.  437,  56  Pac.  49. 
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289.  Claiiiif. 

A  bill  filed  against  an  executrix  need  not  allege  the  presentntioD 
of  the  claim  to,  and  its  admission  by,  her,  where  the  allegations  of 
the  bill,  which  are  admitted  by  demurrer,  show  complainant  to  be  the 
creditor  of  the  decedent.^  Nor  is  the  complaint  in  an  action  to  fore- 
close a  mortgage  against  a  decedent's  estate  before  final  settlement  de- 
murrable  because  it  fails  to  allege  the  filing  of  a  claim  for  the  indebt- 
edness  secured  by  the  mortgage,  as  such  failure  must  be  pleaded  to  be 
available.^ 

An  answer  by  an  administratrix  sued  for  a  loan  to  her  intestate^ 
allegiug  notice  to  creditors  to  present  claims,  that  plaintiff  made  no 
demand  and  presented  no  claim  within  the  time  limited,  and  thai  the 
defendant  did  not  unreasonably  resist  payment  nor  refuse  to  refer 
the  claim  as  prescribed  by  law,  is  demurrable  where  it  fails  to  allege 
any  distribution  of  assets,  or  prejudice  by  failure  to  file  proof  of  the 
claim.* 

The  want  of  allegations  stating  a  cause  of  action  against  a  penonal 
representative  of  a  decedent's  estate,  in  seeking  to  establish  a  debt 
against  iU  is  cured  by  averments  of  the  petition  charging  that  the 
representative  allowed  and  approved  the  claims  sued  on.* 

An  averment  that  defendant  "took  and  held"  all  the  property  which 
intestate  left  at  his  death,  amounting  to  a  specified  sum,  as  sole  heir^ 
sufficiently  shows  that  there  were  no  other  claims  against  the  hus- 
band's estate.* 

A  petition  to  marshal  the  assets  of  the  estate  of  plaintiff's  intestate 
should  not  be  dismissed  on  demurrer,  where  it  shows  oonsiderable 
doubt  and  uncertainty  as  to  the  legal  priority  of  several  claims 
against  the  estate,  and  that  its  affairs  are  quite  complicated.* 

>  Rutherford  v.  Alyea,  63  N.  J.  Eq.  680,  32  Atl.  70. 

•  Noerr  ▼.  Schmidt,  151  Ind.  579,  61  N.  E.  332. 

•  Lesser  v.  Keller,  61  N.  Y.  S.  R,*  340,  29  N.  Y.  Supp.  829. 

•  Frank  v.  De  Lopez,  2  Tex.  Civ.  App.  246,  21  S.  W.  279. 

■  Purviance  v.  Purviance,  14  Ind.  App.  269,  42  N.  K.  364. 
•Daniel  v.  ColumUu  Fertilizer  Co.  96  Ga.  775,  22  8.  S.  904. 

260.  Snfflciency  of  allegations. 

A  petition  in  an  action  by  a  creditor  to  settle  a  decedent's  estate 
must  show  a  valid  claim  against  the  estate,  and  state  the  amount  of 
debts  or  the  nature  and  value  of  the  real  and  personal  property  of  the 
decedent.* 
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A  complaint  seeking  to  have  legacies  made  a  charge  upon  testator'^ 
realty  is  fatally  defective  where  it  does  not  show  whether  administra- 
tion has  been  had,  or  the  estate  has  been  settled,  or  whether  there  is 
insufficient  personalty  to  pay  the  legacies.* 

A  petition  for  partial  distribution  of  an  estate,  showing  that  a 
year  has  elapsed  from  the  date  of  letters,  that  due  notice  to  creditor* 
has  been  published,  that  time  of  presenting  claims  has  expired  and 
all  claims  have  been  paid,  that  the  petitioner  was  bequeathed  a  certain 
sum,  and  that  the  other  heirs  had  consented  to  her  receiving  it, — is 
sufficient' 

^  Ib  Meyer  y.  Zotel,  96  Ky.  362,  29  S.  W.  2S,  the  decision  rested  upon  the 
requirement  of  Ky.  Code  Civ.  Proc.  §  429. 

A  complaint  in  an  action  brought  under  Bums's  (Ind.)  Kev.  Stat.  1894,  } 
2558,  by  the  creditors  of  a  decedent,  to  have  the  settlement  of  his  estate 
set  aside  on  the  ground  of  illegality,  fraud,  and  mistake  affecting  them 
adversely,  must  affirmatively  show  that  they  were  affected  adversely  hj 
the  alleged  errors  or  frauds,  and,  but  for  the  alleged  illegality,  mistake^ 
or  fraud,  there  would  have  been  assets  to  apply  to  their  respective 
claims.     Bmith  v.  Miller,  21  Ind.  App.  82,  51  N.  E.  508. 

A  plea  of  plene  adminisiravii  need  not  negative  the  existence  of  real  estate 
owned  by  the  decedent  at  the  time  of  her  death,  out  of  which  the 
plaintiff's  claim  can  be  made.  Potter  ▼.  Dolan,  19  R.  I.  514,  34  AtL 
1116. 

A  bUl  to  have  real  estate  conveyed  by  an  executrix  declared  applicable  to 
a  judgment  recovered  against  her  aa  such,  containing  no  averment  that 
any  portion  belonged  to  the  estate,  or  was  derived  from  it  or  from  the 
proceeds  of  it,  is  demurrable.  Ferguson  v.  Yard,  164  Pa.  586,  30  AtL 
617. 

'Longaore  v.  Stiver,  135  Ind.  584,  35  N.  E.  900. 

A  complaint  seeking  to  have  legacies  made  a  charge  upon  testator's  realty 
is  insufficient  as  not  showing  a  cause  of  action  in  favor  of  all  the  plain- 
tiffs, where,  although  it  avers  that  one  of  the  legatees  is  dead,  leaving 
two  of  the  plaintiffs  as  her  heirs,  it  does  not  show  whether  she  died 
before  or  after  testator's  death,  or  whether  such  two  plaintiffs  are  her 
sole  heirs.    Ibid, 

But  an  allegation  that  the  estate  is  finally  settled  and  the  executor  dis- 
charged is  not  essentia]  to  a  complaint  to  charge  devisees  with  the  pay- 
ment of  a  legacy  made  a  charge  on  them  in  the  event  that  there  is  not 
raough  of  the  estate  to  pay  the  same,  where  it  alleges  that  there  are  no 
assets  in  the  hands  of  the  executor  or  that  could  come  into  his  poases- 
aion  applicable  to  the  payment  of  the  legacy,  or  any  part  thereof. 
Jennings  v.  Sturdevant,  140  Ind.  641,  40  N.  E.  61. 

'  Re  Levinsim,  98  CaL  654,  33  Pac.  726. 
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False  Imp&isonment. 

291.  Sufficiency  of  ayermeiits. 

A  Cf^mplaint  in  an  action  for  false  imprisonment  is  fatally  defective 
when  it  fails  to  all^e  that  the  imprisonment  was  unlawful.^ 

It  must  show  that  the  criminal  action  has  been  determined.'  But 
want  of  probable  cause  need  not  be  averred.®  Nor  need  it  be  express- 
ly alleged  that  the  imprisonment  was  against  the  will  of  the  plaintiff.* 
But  where  damages  for  time  lost  and  interruption  from  business  are 
sought^  the  character  of  the  business  must  be  stated.^ 

*  Cunningham  v.  East  River  Electric  Light  Co.  42  N.  Y.  8.  R.  212,  17  N.  Y. 

Supp.  372;  Cousins  v.  Sworda,  14  App.  Div.  338,  43  N.  T.  Supp.  907; 
King  v.  Johnston,  81  Wis.  578,  51  N.  W.  1011  (Citiiig  Murphy  y.  Mar- 
tin, 58  Win.  276,  16  N.  W.  603 ;  Geheenleuchter  ▼.  Niemeyer,  64  Wis. 
321,  54  Am.  Rep.  616,  25  N.  W.  442). 

It  is  not  enough  to  aver  that  the  imprisonment  was  malicious.  Cvuming- 
ham  V.  East  River  Electric  Light  Co.  42  N.  Y.  S.  R.  212,  17  N.  Y.  Supp. 
372.  * 

But  it  need  not  be  alleged  in  express  terms  that  the  arrest  was  unlawful 
and  without  authority  of  law,  where  such  fact  appears  from  the  fact^ 
alleged.    Warren  v.  Dennett,  17  Misc.  86,  39  N.  Y.  Supp.  830. 

A  complaint  for  false  imprisonment,  which  shows  upon  its  face  that  the 
arrest  complained  of  was  made  under  lawful  process,  though  wrong- 
fully obtained,  is  demurrable.    Hobhs  v.  Ray,  18  R.  L  84,  25  AU.  694. 

The  petition  in  an  action  for  false  imprisonment  against  a  marshal  tod 
police  judge,  which  admits  that  they  were  de  facto  officers,  is  insufficient 
where  it  fails  to  allege  that  they  were  not  duly  elected  and  qualified  si 
such  officers.    Robinson  v.  Morgan,  100  Ky.  529,  38  S.  W.  868. 

*King  v.  Johnston,  81  Wis.  578,  61  N.  W.  1011  (Citing  Woodworth  r. 
Mills,  61  Wis.  44,  50  Am.  Rep.  135,  20  N.  W.  728;  West  y.  Hayes,  104 
Ind.  251,  3  N.  E.  932;  Lotce  v.  Wartman,  47  N.  J.  L.  413,  1  AtL  48»; 
Com.  v.  McClushy,  151  Mass.  488,  25  N.  E.  72). 

*Burch  y.  Franklin,  7  Ohio  Dec.  519  (Citing  Spice  v.  8teinnu:k,  14  Ohio  St 
213;    Diehl  v.  FHester,  37  Ohio  St.  475). 

A  complaint  whioh  all^pes  that  at  a  time  and  place  stated,  defendant  im- 
prisoned the  plaintiff,  without  probable  cause,  states  a  cause  of  action. 
mxon  v.  Reeves,  65  Minn.  159,  33  L.  R.  A.  506,  67  N.  W.  989  (so  held 
on  error). 

The  petition  in  an  action  for  false  imprisonment  in  arresting  pUintifl 
for  a  felony  without  a  warrant  need  not  all^pe  that  no  felony  had  been 
committed,  as  the  imprisonment  is  presumed  to  be  unlawful.  Bwrt^  v. 
Franklin,  7  Ohio  Dec.  519  (Citing  €M.limore  v.  Amm^rman,  39  Ind.  323; 
Carey  v.  Sheets,  60  Ind.  17). 

•  Bolton  V.  Vellines,  94  Va.  393,  26  S.  E.  847. 

*Landrum  v.  Wells,  7  Tex.  Civ.  App.  625,  26  S.  W.  1001  (so  held  on  eiror). 
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Fences. 

292.  Conclusion  of  law.  204.  Fence  along  railroad. 

293.  Sufficiency  of  averments. 

292.  Condnsion  of  law. 

An  allegation  that  certain  land  was  inclosed  with  a  lawful  fence 
is  a  mere  conclusion  of  law.*  And  an  averment  that  a  fence  is  so 
constructed  as  to  be  liable  to  be  blown  upon  adjoining  buildings  by 
a  heavy  wind  is  bad  on  general  demurrer,  as  stating  a  conclusion.^ 

'  Nichols  V.  Dobbins,  2  Mont.  540. 

*  Bordeaux  v.  Greene,  22  Mont.  254,  56  Pao.  218. 

293.  Sufficiency  of  ayerments. 

In  an  action  to  recover  the  value  of  repairs  made  to  a  line  fenoe,  it 
should  be  averred  that  the  defendant  is  under  obligation  to  make  the 
repairs.* 

Under  a  statute  requiring  a  properly  owner  to  build  one  half  the 
division  fence,  after  notice,  the  plaintiff,  in  a  petition  for  refusal  to 
do  so,  must  aver  that  he  has  constructed  or  offered  to  construct  his 
half  of  the  fence.* 

*  This  averment  should  be  made,  althougii  the  statute  requires  each  of  the 

adjoining  owners  to  maintain  one  half  the  fence,  since  this  obligation 
may  be  changed  by  special  agreement,  or  in  some  other  manner.  Sharp 
V.  Ciirtiss,  15  Conn.  526. 

An  averment  that  one  of  two  adjoining  owners  was  bound  to  maintain  and 
keep  in  repair  a  division  fence  is  sufficient,  especially  after  verdict,  al- 
though it  does  not  state  why  he  was  so  bound.    Ibid. 

"  Hall  V.  Cincinnati  Southern  R,  Co.  13  Ky.  L.  Rep.  438,  17  S.  W.  207. 

294.  Fence  along  railroad. 

In  an  action  against  a  railroad  company  for  damages  caused  by 
defendant's  engine  killing  plaintiff's  stock,  where  the  complaint  al- 
leges that  the  railroad  was  not  fenced^  at  the  place  where  the  animals 
entered  upon  it,^  it  is  not  necessary  to  state  that  the  animals  were 
rightfully  at  large,  or  that  such  place  was  not  a  public  highway,*  or 
that  the  company  could  have  fenced  its  road  at  such  place,*  or  that  it 
was  bound  to  do  so.*  Nor  need  it  be  expressly  alleged  that  the  injury 
oocxirred  by  reason  of  the  failure  to  fence.® 

*Terre  Haute  d  I.  R.  Co.  v.  Schaefer,  6  Ind.  App.  86,  31  N.  E.  557  (suffi- 
cient after  verdict). 
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An  alleviation  that  a  railroad  was  not  fenced  when  a  statute  requiring  nil- 
roads  to  fence  their  tracks  was  passed,  and  that  after  its  passage  the 
company  had  failed  to  fence  it,  sufficiently  shows  that  it  was  not  fenced 
at  the  time  of  giving  notice  to  fence.  Midland  R.  Co,  v.  Oiuoho,  7  Ind, 
App.  407,  34  N.  E.  643. 

^Terrc  Haute  d  I.  R,  Co.  t.  Sohaefer,  5  Ind.  App.  86,  31  N.  E.  557. 

A  complaint  alleging  that  at  a  certain  highway  crossing,  the  defendait 
railway  company  "neglected  and  failed  to  maintain  a  fence  and  cattle- 
guard  sufficient  to  turn  and  keep  off  horses  and  stock,"  and  that  plain- 
tiff's "horses,  then  and  there,  by  reason  of  the  failure  of  said  defendant 
to  fence  and  maintain  cattle-guards  sufficient  to  turn  and  keep  them 
oif  said  railroad,"  strayed  upon  it  and  were  killed, — sufficiently  alleges 
that  they  went  upon  the  track  at  a  point  not  securely  fenced,  since  it 
would  be  BO  interpreted  by  a  person  of  ordinary  understanding,  within 
Ind.  Rev.  Stat.  1881,  S  338,  fixing  that  test  for  the  construction  of 
pleadings.    WahasK  R.  Co.  v.  Ferris,  6  Ind.  App.  30,  32  N.  E.  112. 

*  Terre  Haute  d  I.  R.  Co.  v.  Sckaefer,  5  Ind.  App.  86,  31  N.  E.  557. 

A  petition  in  an  action  against  a  railroad  company  for  the  killing  of  a  cow 
on  its  track,  alleging  that  the  cow  came  on  the  track  where  it  was  not 
fenced  and  the  law  required  it  to  be  fenced,  that  the  place  of  her  entry 
was  not  a  public  crossing  nor  within  an  incorporated  city,  town,  or  vil- 
lage, and  that  defendant's  failure  to  fence  "caused"  the  cow  to  get  on 
the  track,  where  she  was  killed  by  the  locomotive,  states  a  good  eauae 
t)f  action.  Frayaher  v.  Mieeiasippi  River  d  B,  T.  R,  Co,  66  Mo.  App. 
573  (Sufficiency  to  support  verdict). 

*  A  complaint  in  an  action  for  the  killing  of  stock  upon  a  railroad  need  not 

allege  that  the  railroad  could  have  been  properly  fenced  at  the  place 
where  the  animal  strayed  upon  the  track,  where  it  alleges  that  the  rail- 
road was  not  fenced  at  such  place.  Lake  Erie  d  W.  R.  Co.  v.  Fishback, 
5  Ind.  App.  403,  32  N.  £.  346  (Citing  LouiavilU,  N.  A.  d  C.  R.  Co.  v. 
Hughes,  2  Ind.  App.  68,  28  N.  £.  158). 

A  complaint  under  Mont,  act  March  2,  1891,  providing  that  a  railroad 
company  which  fails  to  fence  its  tracks  shall  be  liable  to  the  owner  of 
stock  injured  or  killed  by  reason  of  the  want  of  such  fence,  and  that  it 
shall  only  be  necessary  for  the  owner  to  prove  the  injury  or  destraction 
of  the  property  and  the  value  thereof, — must  allege  that  the  animate 
were  killed  by  reason  of  the  want  of  a  fence  at  points  where  the  right 
to  fence  existed.    Menard  v.  Montana  C.  R.  Co.  22  Mont.  340,  56  Pac 

,  592  (Citing  Schmiti  v.  Chicago,  8t.  P.  d  K.  C.  R,  Co.  99  Iowa,  425,  6S 

N.  W.  715;  Wall  v.  Dee  Moines  d  N.  W.  R.  Co.  89  Iowa,  193,  56  N.  W. 
436;     Manwell  v.  Burlington,  C.  R.  d  N.  R.  Co.  80  Iowa,  662,  45  N.  W. 

^  50S iContstock   v.  Dee    Moines  Valley    R.  Co.  32    Iowa,  376;    Rowland 

V.  8t.  Louie,  I.  M.  d  8.  R.  Co.  73  Mo.  619). 

*  Chicago  d  E.  R.  Co.  v.  Brannegan,  5  Ind.  App.  540,  32  N.  E.  790  (Citing 

Ft.  Wayne,  M.  d  C.  R.  Co.  v.  Mussetier,  48  Ind.  286;  Jeffereonville, 
M.  d  I.  R.  Co.  V.  Lyon,  55  Ind.  477,  72  Ind.  107;  Detroit,  E.  River  d  I. 
R.  Co.  V.  Blodgett,  61  Ind.  316;  Terre  Haute  d  I,  R.  Co.  v.  Ptnn,  90 
Ind.  284). 
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*An  allegation  that  at  a  certain  point  a  railway  wsus  improperly  unfenced, 
and  that  plaintiff's  stock  entered  upon  the  track  at  said  point  and  were 
killed,  sufficiently  sets  forth  a  cause  of  action,  without  expressly  stating 
that  injury  occurred  by  reason  of  the  failure  to  fence.  Ohio,  I.  d  W.  S. 
Co.  ▼.  Veady,  5  Ind.  App.  328,  32  N.  £.  213. 

FoBEiQN  Law. 

295.  General  allegation.  296.  Laws  of  sister  state. 

See  also  Statutes,  §  456,  infr€t, 

295.  General  allegation. 

It  is  the  better  opinion  that  an  allegation  of  foreign  law  by  its 
l^al  effect  is  sufficient  on  demurrer.* 

^  An  allegation  that  "hy  the  law  and  practice  of  Pennsylvania  the  judgment 
so  rendered  against  the  two  defendants  aforesaid  is,  in  that  state,  valid 
and  enforceable  against  Charles  Donoghue,  and  void  as  against  John 
Donpghue,"  was  held  sufficient  on  demurrer.  Hanley  v.  Donoghite,  116 
U.  S.  1,  7,  29  L.  ed.  535,  538,  6  Sup.  Ct.  Rep.  242. 

An  allegation  that,  under  and  pursuant  to  the  laws  of  a  certain  foreign 
country,  and  under  and  pursuant  to  the  practice  and  rules  of  a  court  of 
such  country,  a  judgment  sued  on  has  the  force  and  effect  of  a  personal 
judgment,  is  a  sufficient  all^ation  of  the  law  and  practice  of  such  coun- 
try.   Wright  v.  Chapin,  74  Hun,  521,  26  N.  Y.  Supp.  825. 

So,  an  averment  with  respect  to  an  instrument  executed  in  a  state  other 
than  that  in  which  it  is  sought  to  be  enforced,  that  such  instrument 
was,  on  the  day  of  its  execution,  duly  acknowledged  and  delivered,  in 
accordance  with  the  laws  of  the  state  in  which  it  was  executed,  is  a 
sufficient  averment  of  the  sufficiency  of  the  acknowledgment  under  the 
laws  of  that  state.  Consolidated  Tank  Line  Co.  v.  Collier,  148  111.  259, 
35  N.  E.  756. 

An  allegation  "that  under  and  by  virtue  of  the  laws  of  France"  the  title  to 
the  property  in  question  vested,  immediately  upon  testator's  decease, 
in  the  plaintiifs,  is  an  allegation  of  fact,  not  of  law,  and  is  sufficient. 
Bemey  v.  Drewel,  33  Hun,  34,  Reaffirmed  on  Reargument  in  33  Hun, 
419,  and  Affirming  63  How.  Pr.  471. 

3ut  un  averment  that  under  the  laws  of  specified  states,  all  the  debts, 
liabilities,  and  duties  of  consolidating  companies  attached  to  the  de- 
fendant corporation  and  became  enforceable  against  it,  is  a  legal  con- 
clusion from  undisclosed  facts,  and  demurrable.  Rothschild  v.  Rio 
Grande  Western  R.  Co,  59  Hun,  454,  13  N.  Y.  Supp.  361.  In  this  case 
it  is  said:  "The  fact  that  a  given  proposition  is  the  law  must  be  stated, 
if  such  fact  is  essential  to  a  recovery.  The  case  of  Bemey  v.  Drexel, 
33  Hun,  34,  does  not  conflict  with  this  conclusion.  These  a  fact  was 
stated, — namely,  that  upon  the  testator's  death,  his  personal  property, 
''under  the  laws  of  France,'  vested  immediately  in  certain  of  the  plain- 
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tiffs.  That  was,  in  substance,  an  allegation  tiiat  these  peTBou  mn 
the  owners  of  the  property  which  the  defendants  were  charged  vitk 
having  converted ;  in  other  words,  an  all^^tion  of  the  fact  of  plaintiir* 
title.  It  is  true  that  this  allegation  was  coupled  with  a  dasdosiire  of 
its  legal  source.  But  8u«h  disclosure  was  superfluous.  It  was  simply 
a  sugg^tion  of  the  nature  of  the  proof  which  would  be  adduced  upon 
the  trial  to  support  the  fact  of  title,  as  alleged.  It  will  be  obsenred, 
too,  that  the  defendants  in  that  case  were  sought  to  be  charged  with  a 
common- law  liability ,  while  the  defendant  here  can  only  be  held  under 
the  statutes  of  Colorado  and  Utah.  The  plaintiff  here  has  neither 
pleaded  such  statutes,  nor  any  fact  from  which  the  conclusion  that  a 
liability  .  .  .  attached  to  the  defendant  and  became  enforceable 
against  it  can  be  deduced." 

In  a  complaint  setting  forth  a  statute  of  a  sister  state,  and  adding  that 
by  its  provisions,  as  defined,  construed,  and  enforced  by  the  courts  of 
such  state,  when  any  railroad  company  of  such  state  becomes  dissoWed, 
any  creditor  may  have  an  action,  etc.,  it  was  held  that  this  allegation 
as  to  the  meaning  of  the  statute  was  admitted  by  t^e  demurrer.  Sw- 
ings Asso,  V.  O'Brien,  51  Hun,  45,  3  N.  Y.  Supp.  764. 

But  a  petition  in  an  action  for  death  caused  by  a  railroad  company  in 
another  state  need  not  set  out  the  statutes  or  decisions  of  the  courts  of 
such  other  state;  it  is  sufficient  to  aver  that  a  right  of  action  existB  in 
that  state,  either  by  statute  or  under  the  decisions  of  its  courts  upon 
facts  such  as  defendants  set  out  in  the  petition,  and  that  a  right  is 
given  in  the  courts  of  such  other  state  to  enforce  the  statute  of  Ohio  in 
actions  of  like  character.  Lake  Shore  d  Jf.  8.  R,  Co.  y.  AndrevMy  14 
Ohio  C.  C.  664. 

An  allegation  that  a  surrogate  "had  jurisdiction,  and  was  duly  authoiized 
by  the  lawB  of  said  state,"  etc.,  was  held  sufficient  at  trial.  SohUUer  t. 
Boicery  8av.  Bank,  117  N.  Y.  125,  5  L.  R.  A.  541,  22  N.  E.  572. 

In  pleading  the  statute  of  limitations  of  a  foreign  state,  it  is  unneoessaT}' 
to  set  out  an  exact  copy  thereof^  or  to  give  its  title  and  date  of  ap- 
proval; it  is  sufficient,  as  against  a  general  demurrer,  to  allege  the 
substance  of  the  statute  relied  on.  Minneapolis  Harvester  Works  v. 
Smith,  36  Neb.  616,  54  N.  W.  973.  Contra,  Throop  v.  Hatch,  3  Abb. 
Pr.  23. 

« 

If  defendant  in  an  action  on  a  bill  of  exchange  seeks  the  benefit  of  pro- 
visions of  the  law  of  a  foreign  state  where  the  hill  was  drawn  and  is 
payable,  which  limit  the  amount  of  attorney's  fees  to  be  allowed,  he 
must  substantially  set  out  such  law  in  his  answer.  AJleging  his  con- 
clufiions  as  to  its  provisions  is  insufficient.  Bank  of  Commerce  v. 
Fugua,  11  Mont.  285,  14  L.  R.  A.  588,  28  Pac.  291.  The  court  said: 
In  order  to  have  the  law  of  one  state  applied  in  another,  it  must  be 
brought  to  the  attention  of  the  court  by  setting  out  so  much  thereof  as 
is  applicable,  and  proving  the  same.  This  is  the  rule  at  common  law 
( 1  Chitty,  PI.  239)  ;  and  it  does  not  appear  to  have  been  changed  by  the 
Codes.  Bliss,  Code  PI.  183,  184,  304.  In  the  case  of  Throop  ▼.  Hatch,  3 
Abb.  Pr.  23,  the  court,  by  Allen,  J.,  says:  "If  the  plaintiff  is  driven  to 
the  statute  laws  of  the  states  of  Oh4o  and  Michigan  to  maintain  this 
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action,  and  bound  to  show  that  by  the  statutes  of  those  states  the 
trusts  which  he  seeks  to  enforce  are  valid,  he  should  hare  set  out,  at 
least  substantially,  the  statutes  upon  which  he  relies.  The  laws  them- 
selves are  to  be  averred  and  proved  in  the  same  manner  as  other  facts, 
and  their  existence  is  to  be  proved  by  copies  of  the  statutes,  properly 
exemplified  as  other  documents  are.  The  averment  that  the  trusts  are, 
by  the  laws  of  the  states  in  which  the  lands  are  situated,  valid  and 
subsisting  trusts,  is  therefore  nothing  more  than  an  averment  of  the 
conclusion  of  the  pleader,  based  ( 1 )  upon  his  knowledge  of  the  existence 
of  certain  statutes,  and  (2)  upon  his  construction  of  those  statutes." 
The  following  cases  hold  to  the  same  effect:  Phinney  v.  Phinney,  17 
How.  Pr.  197;  Carey  v.  Cincinnati  d  C.  R,  Co.  5  Iowa,  357;  Devoss  v. 
Gray,  22  Ohio  St.  159;  Stcank  v.  Hufnagle,  111  Ind.  463,  12  N.  K  303; 
Central  Trust  Co.  v.  Burton,  74  Wis.  329,  43  N.  W.  141 ;  Sella  v.  Hag- 
gard, 21  Neb.  357,  32  N.  W.  66;  MoLeod  r,  Connecticut  d  P.  Rivera 
R.  Co.  58  Vt.  727,  6  Atl.  648. 

An  allegation  that  the  contract  in  suit  was  governed  by  a  specified  law  of 
a  foreign  country,  as  to  its  validity,  execution,  and  interpretation,  and 
the  rights  of  the  parties  thereunder,  and  that  under  said  law  the  plain- 
tiff is  entitled  to  a  certain  sum  and  to  the  relief  prayed  for,  is  insuffi- 
cient as  stating  a  mere  conclusion  as  to  plaintiff's  rights  under  such 
law,  and  not  the  law  itself.  Riendeau  ▼•  Vieu,  50  N.  Y.  8.  R.  309,  21 
N.  Y.  Bupp.  601. 

296.  laws  of  sister  state. 

A  state  court  will  not  take  judicial  notice  of  the  law  of  a  foreign 
conntiy,*  or  of  the  law  of  a  sister  state,  but  such  law  must  be  al- 
leged and  proved.*  In  the  absence  of  proofs  the  laws  of  other  states 
will  be  presumed  to  be  the  same  as  the  law  of  the  forum.' 

The  petition  in  an  action  in  one  state  to  recover  for  injuries  caused 
by  the  negligence  of  the  defendant  in  another  state  need  not  show 
that  the  action  can  be  maintained  in  the  state  where  the  injury  oc- 
curred, where  the  recoveiy  is  sought  in  a  common-law  action,  instead 
of  in  a  statutory  one.* 

But  a  state  court  may  talce  judicial  notice  of  the  laws  of  a  sister 
state,'^  and  ought  to  do  so  when  a  Federal  question  is  raised  thereon, 
for  the  Supreme  Court  of  the  United  States  is  then  the  court  of  last 
resort,  and  would  be  bound  to  take  such  notice  on  error  or  appeal.® 

The  United  States  courts  are  bound  to  take  judicial  notice  of  the 
laws,  not  only  of  the  state  in  which  they  are  sitting,  but  also  of  all  the 
others.''  But  the  Supreme  Court  will  not  take  judicial  notice  of  the 
decisions  of  the  courts  of  one  state  in  a  case  coming  to  it  from  the 
coorts  of  another  state.' 

^Thomaa  ▼.  Orand  Trunk  R.  Co.  1  Penn.  (Del.)  593,  42  Atl.  9S7. 
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.  ■  Camp  V.  Randle,  81  Ala.  240,  2  So.  287;  Polk  v.  Butterfield,  0  Colo.  325, 
12  Pac.  216;  Summer  ▼.  MtfcfceZI,  29  FU.  179,  14  L.  R.  A.  813,  10  So. 
562;  8imm8  T.  Southern  Emp,  Co,  38  Ga.  129;  Robinson  v.  Eolmn,  75 
111.  App.  203;  Chumaeero  v.  OiZfeert,  24  111.  293;  Morris  v.  Wi6ai», 
159  HI.  651,  43  N.  E.  837;  Dearlove  v.  Edwards,  166  III.  621,  46  N.  £. 
1061;  Rohards  v.  Marley,  80  Ind.  185;  A^«e«<J  v.  Farmers'  Ins.  Co.  55 
Iowa,  604,  8  N.  W.  460;  Thomas  v.  Bnice,  20  Ky.  L.  Rep.  1818,  50  S. 
W.  63;  Valz  v.  First  Nat,  Bank,  16  Ky.  L.  Rep.  624,  29  S.  W.  329; 
Hoyt  V.  McNeil,  13  Minn.  390,  Gil.  362;  Conrad  v.  Fisher,  37  Mo.  App. 
352,  8  L.  R.  A.  147 ;  Sells  v.  Haggard,  21  Neb.  357,  32  N.  W.  66;  Hosfori 
V.  Nichols,  1  Paige  220;  Meuer  v.  Chicago  M.  d  St.  P.  R.  Co.  5  S.  D. 
568,  25  L.  R.  A.  81,  59  N.  W.  945;  Anderson  v.  Anderson,  23  Tci-  639; 
rem7*  V.  Woodruff,  19  Vt.  182 ;  Rape  v.  Beaton,  9  Wis.  328,  76  Am. 
Dec.  269. 

*  Hakes  v.  A'attonal  fi'^ate  Ban^b,  164  111.  273,  45  N.  £.  444;  Seroggin  y. 

McClelland,  37  Neb.  644,  22  L.  R.  A.  110,  66  N.  W.  208;     Dunhum  t. 
Hollouay,  3  Okla.  244,  41  Pac.  140. 

In  Cahxll  Iron  Works  v.  Pemherton,  30  Abb.  N.  C.  450,  27  N.  Y.  Supp.  927, 
it  is  said :  "In  the  absence  of  proof  of  the  statute  law  of  another  state,  it 
will  be  presumed  that  the  common  law  prevails  therein  {Whitfcrd  v. 
Panama  Co.  23  N.  Y.  465;  TfaWrofi  v. /^ircMnps,  3  Daly,  288).  .  .  • 
The  presumption,  however,  ...  is  circumscribed  by  still  another 
presumption, — namely,  that  the  common  law  of  the  particular  stat^ 
corresponds  to  our  own.  Holmes  v.  Broughton,  10  Wend.  75,  25  Am. 
Dec.  536." 

The  law  of  another  state  must  be  pleaded,  and  unless  it  is  alleged  to  be 
different  from  the  law  of  the  forum,  the  legal  effect  of  an  obligation 
executed  in  the  foreign  state  must  be  determined  by  the  law  of  the 
forum.    Turner  v.  Johnson,  106  Ky.  460,  50  S.  W.  675. 

A  petition  in  an  action  for  wrongful  death  in  another  state,  brought  in 
Ohio,  need  not  aver  who,  under  the  law  of  such  other  state,  would  be 
the  beneficiary  or  authorized  to  bring  the  action,  aa,  in  the  absence  of 
such  provisions,  the  law  of  Ohio  will  govern.  Lake  Shore  d  M,  8.  R.  Cc 
V.  Andrews,  14  Ohio  C.  C.  664. 

But  a  debtor  cannot  avail  himself  of  the  benefits  of  a  territorial  statate, 
providing  that  when  a  cause  of  action  has  been  fully  baxred  by  the  laws 
of  any  state  or  country  where  defendant  has  previously  resided,  such  bar 
ehall  be  the  same  defense  as  though  it  had  arisen  within  the  territory, 
without  alleging  the  statute  of  the  other  state  and  proving  that  the 
cause  of  action  was  barred  thereby.  The  court  cannot,  in  such  a  case, 
presume  that  the  laws  of  such  other  state  are  the  same  as  those  within 
the  state  in  which  the  court  is  held.  Richardson  ▼.  Mackay,  4  Okla. 
328,  46  Pac.  546. 

*Atchinson,  T.  d  S.  F.  R.  Co.  v.  Dickey,  1  Kan.  App.  770,  41  Pac.  1070. 

•  Paine  ▼.  Schenectady  Ins.  Co.  12  R.  I.  440  ( rule  that  appeal  pending  doee 

not  nullify  effect  of  adjudication) ;  Hobhs  v.  Memphis  do  R.  Co.  9 
Heisk.  873  (judicial  notice  taken  of  law  of  sister  state,  giving  tction 
for  personal  injuries). 
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But  in  a  suit  upon  a  judgment  at  a  court  of  another  state,  allegations  of  a 
plea,  to  the  effect  that  the  judgment  was  procured  upon  proof  by  afil- 
dayit  of  the  service  of  the  summons,  and  upon  a  complaint  verified  by 
a  stated  affidavit,  are  insufficient  in  the  absence  of  any  averments  as  to 
the  law  of  such  state.  Sammia  t.  Wight matiy  31  Fla.  10,  12  So.  520. 
The  court  said:  The  laws  of  our  sister  states  are  facts  to  be  pleaded 
and  proved  like  other  facts.  Summer  v.  Mitchelly  29  Fla.  179,  14  L.  R. 
A.  815,  10  So.  562;  Tuten  v.  Oazan,  18  Fla.  751;  Banley  v.  Donoghuet 
116  U.  S.  1,  5,  29  L.  ed.  535,  537,  6  Sup.  Ct.  Rep.  242.  We  do  not  take 
judicial  notice  of  them;  nor  is  the  view  which  has  been  adopted  in 
some  states  {Paine  v.  Sohenectady  Ins.  Co.  11  R.  I.  411;  Ohio  v.  IJinch- 
man,  27  Pa.  479;  Rae  v.  Hulbert,  17  111.  572;  Black,  Judgm.  9  860) 
as  ground  for  taking  such  notice  in  cases  of  the  character  now  before 
us — that  the  Supreme  Court  of  the  United  States  takes  the  same  notice 
on  writs  of  error  to  a  state  court  in  these  cases — correct.  It  does  not 
take  such  notice.  On  the  contrary,  its  doctrine  and  practice  is  not  to 
take  judicial  notice  of  the  law  of  another  state,  not  proved  in  the  court 
of  the  state  in  which  the  suit  or  the  judgment  was  brought,  and  made  a 
part  of  the  appeal  record,  unless  the  latter  court  takes  such  notice  by 
the  local  law  of  that  state.  Hanley  v.  Donoghue,  116  U.  S.  1,  5,  29  L. 
ed.  535,  537,  6  Sup.  Ct.  Rep.  242. 

*Ohio  V.  Hinchman,  27  Pa.  479  (jurisdiction  of  probate  court  to  entertain 
habeas  corpus). 

^Mutual  L.  Ins,  Co.  v.  HiU,  49  L.  R.  A.  127,  38  C.  C.  A.  159,  97  Fed.  263 ; 
Mutual  L.  Ins.  Co.  v.  IHngley,  49  L.  R.  A.  132,  40  C.  C.  A.  459,  100  Fed. 
408;  Fourth  Nat.  Bank  v.  Francklyn,  120  U.  S.  747,  30  L.  ed.  825,  7 
Sup.  Ct.  Rep.  757;  Owings  v.  Hull,  9  Pet.  607,  9  L.  ed.  246;  Newberry 
y.  Robinson,  36  Fed.  841. 

The  rule  is  the  same  as  though  the  action  were  commenced  in  a  state 
court  where  the  complaint  was  demurrable  for  not  pleading  the  statute. 
Breed  v.  Northern  P.  R.  Co.  35  Fed.  642. 

•  Hanley  v.  Donoghue,  116  U.  S.  1,  6,  29  L.  ed.  535,  537,  6  Sup.  Ct.  Rep.  242; 
Chicago  d  A.  R.  Co.  v.  Wiggins  Ferry  Co.  119  U.  S.  615-622,  30  L.  ed. 
519,  522,  7  Sup.  Ct.  Rep.  398-  Lloyd  v.  Matthetcs,  155  U.  S.  222,  227» 
39  L.  ed.  128,  130,  15  Sup.  Ct.  Rep.  70. 

F0BM£B  EeCOVEBT. 
See  also  Judquent,  S§  337-348,  infra. 

297.  Disclosed  as  a  bar. 

A  count  is  bad  on  demurrer  if  it  sho^s  a  former  recovery  which 
has  ineiged  the  cause  of  action  and  bars  the  second  action.^ 

^Bdson  y.  Girvan,  29  Hun,  422,  425  (otherwise  of  a  separate  count,  or  a 
supplemental  pleading,  stating  a  former  recovery) . 

A  plea  setting  up  a  judgment  of  a  court  of  general  jurisdiction  qa  a  bar 
to  a  suit  in  equity  need  not  aver  that  such  court  had  acquired  juris- 
diction over  the  parties  by  service  of  process  or  appearance,  but  failure 
Abb.  Pl.  Vol.  I — 33. 
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to  acquire  such  juritdicUon  should  be  set  up  by  replicatioo.    IfMit  ▼. 
Columlu9,  0.  4  L  C.  R.  Co.  67  Fed.  993. 

Fraud. 

298.  General  aJl^gation  not  cnou^  800.  What  details  neeessary, 

299.  Allegation  of  evidenoe.  301.  Intent. 

See  also  Collu8ION|  |  142,  9upra;  Confedeeact,  §  146,  eu^a;  Jsraxt,  I  336, 
infra. 

298.  General  allegation  not  enongli. 

At  common  law,^  in  equity,*  and  iinder  the  new  prooedure,'  a  gen- 
eral allegation  of  fraud,  with  no  particulars,  is  not  sufficient,  e^en  od 
demurrer.* 

The  reason  is  that  even  when  fraud  is  a  conclusion  of  fact^  it  is 
a  conclusion  to  be  drawn  by  the  jury  or  the  court,  not  a  fact  to  which 
a  witness  can  testify  directly,  by  that  word ;  and  therefore  the  fact? 
which  constitute  it,  and  must  be  proved  in  order  to  establish  it,  must 
be  alleged. 

Fraud  need  not  be  specifically  alleged,  if  the  facts  constituting  it 
are  set  forth.^ 

^  Ward  T.  Luneen,  25  111.  App.  160;  Connor  v.  Dundee  Chemical  Works,  50 
N.  J.  L.  257,  12  Atl.  713  (Citing  Lord  v.  Brookfield,  37  N.  J.  L.  652); 
Pearoe  r.  Watkine,  68  Md.  634,  13  Atl.  376;  Keller  v.  Johnson,  II  lad. 
337,  71  Am.  Dec.  355. 

Otherwise,  in  a  merely  responsive  plea  at  common  law.  Ihid,;  1  Chitty 
PL  16th  Am.  ed.  608;    Evana  ▼.  Stone,  80  Ky.  78. 

•ran  Weel  v.  Winston,  115  U.  8.  228,  29  L.  ed.  384,  6  Sup.  Ct  Rep.  »: 
United  States  t.  Atherton,  102  U.  S.  372,  26  L.  ed.  213;  Moss  ▼.  RiddU, 
6  Cranoh,  351,  3  L.  ed.  123. 

Compare,  contra,  Christmas  t.  Russell,  5  Wall.  290,  18  L.  ed.  475. 

Penny  ▼.  Jackson,  85  Ala,  67,  4  So.  720;  Howard  v.  Pensaoola  4  A.  B.  Ca 
24  Fla.  561,  5  So.  366;  Marsh  ▼.  SheHff  (Md.)  12  Cent.  Rep.  887.  14 
Atl.  664;  McQuire  T.  Van  Buren  County  Cirouit  Judge,  69  MicL  593. 
37  N.  W,  568;  Messer  v.  Storer,  79  Me.  512,  619,  11  Ati.  275;  Smith 
V.  Wood,  42  N.  J.  Eq.  563,  7  Atl.  881;  SouthaU  ▼.  Farish,  85  Vs.  403, 
1  L.  R.  A.  641,  7  S.  £.  534. 

•Plummer  v.  Brovm,  70  Cal.  544,  12  Pac.  464;  Miller  v.  Powers,  119  Ini 
79,  4  L.  R.  A.  483,  21  N.  £.  455;  Mills  t.  ColUns,  67  Iowa,  164,  25  K.  W. 
109,  111;  Kerr  ▼.  Steman,  72  Iowa,  241,33  N.W.654;  Tepoel  v.  «««- 
ders  County  Nat.  Bank,  24  Neb.  815,  40  N.  W.  415;  Wood  v.  Amory,  1(^ 
N.  Y.  278,  11  N.  E.  636;  Cohn  ▼.  Goldman,  76  N.  Y.  284;  Great  Western 
Despatch  Co.  v.  Glenny,  6  Ohio  Dec.  Reprint^  1142;  Kewaunee  Cowttp 
T.  Decker,  30  Wis.  624. 
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*  In  pleadiDjg  fraud  the  facts  must  be  alleged.  The  mere  conclusion  is  not 
enough.  Ft,  Payne  Furnace  Co,  v.  Ft.  Payne  Coal  d  I.  Co.  96  Ala.  472, 
11  So.  439;  Porter  v.  Ullman,  105  Ala.  623,  17  So.  Ill;  Coal  City  Coal 
d  Coke  Co.  ▼.  Hazard  Pounder  Co.  108  Ala.  218,  19  So.  392;  McDonald 
V.  Pearson,  114  Ala.  630,  21  So.  534;  Beala  v.  WeUon,  121  Ala.  319,  25 
So.  1021;  History  Co.  v.  Dougherty  (Ariz.)  29  Pac.  649;  Thomason  v. 
De  Cheaycr  (Cal.)  31  Pac.  567;  Mickler  v.  Reddick,  38  Fla.  341,  21  So. 
286;  Picotte  ▼.  Watt,  2  Idaho,  1154,  31  Pac.  805;  Fred  Miller  Brewing 
Co.  V.  Utz,  46  111.  App.  443;  Stettauer  v.  Dwight,  54  111.  App.  194;  Quy 
T.  Blue,  146  Ind.  629,  45  N.  £.  1052 ;  Willard  ▼.  Albertson,  23  Ind.  App. 
164,  53  N.  E.  1077,  54  N.  E.  403 ;  Cox  v.  Swofford  Bros.  Dry  Goods  Co. 
2  Ind.  Terr.  61,  47  S.  W.  303;  Ryan  ▼.  Middleshorough  Town  d  Lands 
Co.  106  Ky.  181,  50  S.  W.  13;  McMahon  v.  Rooney,  93  Mich.  390,  53  N. 
W.  539;  yichols  v.  Stevens,  123  Mo.  96,  26  S.  W.  578,  27  S.  W.  613; 
Crosby  v.  Ritchey,  47  Neb.  924,  66  N.  W.  1005;  Kansas  d  C.  P.  R.  Co. 
V.  Fitzgerald,  33  Neb.  137,  49  N.  W.  1100;  Kemper,  H.  d  McD.  Dry 
Goods  Co.  V.  Renshaw,  58  Neb.  613,  78  N.  W.  1071;  Blood  v.  Manchester 
Electric  Light  Co.  68  N,  H.  340,  39  Atl.  335;  Corey  v.  Howard,  19  R.  L 
723,  37  Atl.  946;  Miller  v.  Lovell  (Tex.  Civ.  App.)  40  S.  W.  835;  Voor- 
hees  V.  Fisher,  9  Utah,  303,  34  Pac.  64;  West  Coast  Grocery  Co.  v.  8tin- 
son,  13  Wash.  255,  43  Pac.  35;  ZeU  Guano  Co.  v.  Heatherly,  38  W.  Va. 
409,  18  S.  E.  611;  Billingsley  v.  Menear,  44  W.  Va.  651,  30  S.  E.  61; 
Crowley  v.  Hicks,  98  Wis.  566,  74  N.  W.  348. 

A  complaint  attacking  a  deed  for  fraud  in  its  procurement,  on  the  theory 
that  the  grantor  was  of  unsound  mind,  is  bad  on  demurrer,  where  no 
facts  are  alleged  tending  to  show  such  unsoundness,  or  mental  incapa<v 
fty  to  contract.     Batman  v.  Bnoddy,  132  Ind.  480,  32  N.  E.  327. 

Hie  facts  constituting  fraud,  relied  on  as  a  defense,  must  be  pleaded,  and 
must  appear  to  be  such  as  are  calculated  to  deceive.  Norris  v.  Scott,  6 
Ind.  App.  18,  32  N.  E.  103,  865. 

Allegations  of  facts  constituting  fraud  are  essential  to  the  statement  of  a 
cause  of  action  upon  a  debt  not  due,  where  the  plaintiff  relies  upon  tlM 
existence  of  such  fraud  to  entitle  him  to  bring  suit  before  maturity  of 
the  debt,  under  Utah  Comp.  Laws  1888,  §  3308,  subd.  5,  providing  that 
certain  actions  may  be  commenced  for  debts  not  due.  Selz,  8.  d  Co.  t. 
Tucker,  10  Utah,  132,    37  Pac.  249. 

A  simple  charge  of  combination  to  cheat  and  defraud  is  not  a  sufficient 
charge  of  fraud  to  uphold  a  bill  to  set  aside  the  transaction;  but  the 
particular  acts  constituting  fraud  must  be  set  forth.  Warren  v. 
Hotce,  44  ni.  App.  157. 

A  charge  of  fraudulent  collusion  can  be  sufficiently  pleaded  only  by  stating 
the  facts  constituting  such  collusion.  Hanna  ▼.  Island  Coal  Co.  5  Ind. 
App.  163,  31  N.  E.  846. 

But  a  general  allegation  that  a  conveyance  or  transfer  of  property  was 
made  with  intent  to  hinder,  delay,  and  defraud  a  creditor,  is  sufficient 
to  withstand  a  demurrer,  although  the  different  facts  and  oircumstanoei 
evidencing  fraudulent  intent  are  not  stated.  Kain  v.  Larkin,  141  N.  T. 
144,  36  N.  E.  9. 
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CkmoUuiona: 

Charges  of  eonspiracy,  fraudulent  eombi nation,  and  evil  intent  in  a  plead* 
ing,  are  mere  matters  of  ooncluaion,  which  are  insufficient  in  the  absence 
of  the  facts  disdosing  the  alleged  fraud.  Cell>ermann  t.  New  York  d  y. 
R.  Co,  14  Misc.  131,  30  K.  Y.  Supp.  1090. 

A  complaint  in  an  action  to  enjoin  the  enforcement  of  a  judgment  faj  de 
fault,  alleging  that  the  cause  of  action  in  the  complaint  in  the  action 
in  which  the  judgment  was  recovered  is  on  a  claim  alleged  to  be  dae  de- 
fendant for  salary,  "which  claim  is  wholly  fictitious,  invalid,  and  fraud- 
ulent, to  the  knowledge"  of  said  defendant  and  another  specified  person 
colluding  with  him,  to  procure  such  judgment,  so  as  to  obtain  the  sale 
of  plaintiff's  property  at  auction,  and  injure  and  destroy  plaiiitir:> 
business,  and  that  such  judgment  was  rendered  without  jnrisdictiun 
over  the  person  of  plaintiff,  and  is  "collusive,  fraudulent,  and  void,"— 
is  insufficient  to  show  fraud  in  procuring  the  judgment,  as  the  allega- 
tions are  conclusions  of  law  rather  than  statements  of  fact  New  York 
d  Mt.  V,  Transp,  Co,  v.  Tryoler,  25  App.  Div.  161,  48  N.  Y,  Supp.  1095. 

An  allegation  that  a  judgment  was  confessed  for  the  purpose  of  defrauding 
a  person  named  and  other  creditors  of  the  defendant  is  an  allegation 
only  of  a  conclusion,  and  not  a  fact.  O'Donnell  ▼.  Poike,  12  Pa  Go.  Ct 
038. 

But  averments  by  a  ward  that  from  interviews  with  persons  who  knew  the 
facts,  and  from  an  examination  of  account  books,  he  discovered  that  hi< 
ancestor  was  the  owner  of  certain  property,  and  that  his  guardiiA 
fraudulently  concealed  and  never  accounted  for  it,  are  not  mere  legal 
conclusions,  but  are  sufficient  as  statements  of  fact.  LataiUade  v. 
Orena,  91  Cal.  565,  27  Pac.  924. 

And  an  averment  that  the  debts  owing  by  the  mortgagor  to  the  moitgagee 
were  largely  overstated,  and  that  this  was  intentionally  done  to  de- 
fraud and  delay  other  creditors  of  the  mortgagor,  is  not  a  statement  of 
a  mere  conclusion,  but  is  one  of  fact.  /.  WhitehiU  d  Son  v.  Kem^  T^ 
Mo.  App.  125. 

*  Under  a  statute  providing  that,  except  in  a  direct  proceeding  against  him- 
self or  his  sureties,  no  fact  officially  stated  by  an  officer  ahall  be  called 
in  question,  except  upon  an  allegation  of  fraud  or  mistake,  a  petition, 
although  containing  no  formal  averment  of  fraud  or  mistake,  \b  solB- 
cient  if  it  sets  forth  facts  showing  the  existence  thereof,  ^gs  v. 
8tepheti8,  13  Ky.  L.  Rep.  631,  17  S.  W.  1016. 

The  use  of  the  word  "fraud''  or  ^'fraudulent"  is  not  necessary  to  charge 
that  acts  are  fraudulent.  If  the  complaint  fully  sets  forth  all  the 
wrongful  acts  of  the  parties,  it  is  sufficient.  Warren  ▼.  UfMn  Bank, 
157  N.  Y.  259,  43  L.  R.  A.  256,  51  N.  E.  1036  (Citing  Warner  v.  Blake- 
man,  4  Keyes,  487 ) . 

A  pleading  setting  forth  facts  capable  of  a  construction  consistent  with  an 
absence  of  fraud  is  not  bod  because  it  fails  to  all^e  fraud  in  epecifie 
terms.    Brown  v.  Eccles,  2  Pa.  Super.  Ct.  192. 

It  is  unnecessary  to  charge  fraud  as  a  conclusion,  in  an  action  to  reoovwr 
certain  land  sold  at  an  administrator's  sale  for  a  grossly  inadequate 
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price,  where  facts  are  alleged  which  constitute  fraud.    Storer  v.  Lane, 
1  Tex.  Civ.  A  pp.  250,  20  S.  W.  852. 

Allegations  in  an  answer,  of  facts  constituting  a  fraud  on  the  part  of  the 
adverse  party,  render  unneceesaiy  the  allegation  that  sudi  party 
was  guilty  of  fraud.  Bathhone,  8,  d  Co,  t.  Fro8t,  9  Wash.  162,  37  Pfte. 
298. 

299.  Allegation  of  evidence. 

An  allegation  of  evidence  of  fraud  is  not  sufficient  if  there  is  noth- 
ing  to  show  that  fraud  is  imputed  as  a  ground  of  relief  oonatitating 
a  part  of  the  pleader^s  case.* 

^DwDy  T.  Qikrretiy  L.  R.  7  Ch.  Div.  489;  BmitK  y.  Kay,  7  H.  L.  C3as.  70S; 
TForner  ▼.  Arm9ir<mg  (Oct.  20,  1888),  4  Railway  k,  Corporation  L.  J. 
367  (action  for  injunction) ;  Fehlherg  t.  Cosine,  16  R.  I.  162,  13  Atl. 
110  (suit  to  reform  a  written  contract;  mistake  not  made  out.  Bill 
was  dismissed  because  it  did  not,  as  the  court  construed  its  narratlTVy 
allege  fraud). 

An  answer  alleging  fraud  is  not  objectionable  as  a  statement  of  eridaice, 
legal  conclusions,  and  arguments  merely,  because  it  sete  out  the  facts 
constituting  the  fraud  more  fully  than  is  necessary.  Atkinaon  t.  ReedL 
(Tex.  Civ.  App.)  49  S.  W.  260. 

300.  What  detailB  necessary. 

The  rule  that  the  facts  constituting  fraud  must  he  alleged  does  not 
require  a  detail  of  circumstances.* 

The  making  of  a  representation  by  one  party  to  another,  as  an  in- 
ducement,* the  falsity  of  the  representation,^  the  knowledge  of  the 
party  making  it  that  it  was  untrue,*  and  the  belief  therein,*  and  re- 
liance and  action  tliereon,®  to  his  injury,''  of  the  person  to  whom  it 
was  made,  should  be  shoM*n. 

*  Place  V.  Mifuier,  66  N.  Y.  89. 

A  general  creditors'  bill  is  sufficient  if  it  notifies  the  defendant  that  the 
bona  fides  of  the  transaction  which  the  suit  is  brought  to  avoid  are 
assailed;  and  it  need  not  aver  all  the  evidence  tending  to  establish 
the  fraud.     Oaasenheimer  t.  Kellogg,  121  Ala.  100,  26  So.  29. 

It  is  sufficient  if  the  main  facts  or  incidents  which  constitute  the  fraud  be 
fairly  stated,  so  as  to  put  the  defendant  upon  his  guard,  and  appraise 
him  of  what  answer  may  be  required  of  him.  United  States  v.  Ameri- 
can Bell  Teleph.  Co,  128  U.  S.  315,  32  L.  ed.  450,  9  Sup.  Ct.  Rep.  90. 

In  charging  fraud,  it  is  not  necessary  or  proper  for  the  pleader  to  set  out 
all  the  minute  facts  tending  to  establish  it.  The  ultimate  fact  should  be 
pleaded.     Oowin  v.  Toole,  31  Iowa,  513. 

•Stetson  V.  Riggs,  37  Neb.  797,  66  N.  W.  0^«. 

The  petition  in  an  action  to  recover  possession  of  goods  alleged  to  have 
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been  purchased  on  credit  from  plaintiff  by  a  false  and  fraudulent  state- 
ment by  defendants  as  to  their  financial  condition,  which  gives  the  date 
of  such  statement,  and  charges  that  it  was  a  statement  as  to  defend- 
ants' financial  condition,  and  that  it  showed  them  to  be  possessed  of  a 
large  amount  of  assets  above  their  liability,  where  they  were  in  fact 
Insolvent  and  did  not  intend  to  pay  for  the  goods,— sufficiently  sets  out 
the  false  representations.  Mitchell  v.  Bloom  (Tex.  Civ.  App.)  46  S. 
W.  406. 

A  complaint  which  sets  forth  the  terms  of  a  contract  by  way  of  inducement, 
and  then  states  the  making  of  false  and  fraudulent  repres^itations,  by 
which  plaintiff  was  induced  to  enter  into  it,  sets  forth  an  action  for 
fraud  and  deceit.  Sell  T.  Mieeiaaippi  River  Logging  Co.  88  Wis.  681,60 
N.  W.  1065. 

*  Johnston  V.  Spencer,  51  Neb.  198,  70  N.  W.  982. 

In  addition  to  alleging  the  falsity  of  the  representations  the  complaint 
should  state  wherein  they  were  false.  Baker-Boyer  Nat.  Bank  t. 
Hughaon,  5  Wash.  100,  31  Pac.  423. 

It  is  not  enough  to  allege  a  false  representation,  but  it  should  be  all^^  in 
some  form,  that  the  representation  was  fraudulently  made.  EoUt  t. 
Stewart,  154  Mass.  445,  28  N.  E.  574  (Citing  Pearson  v.  Hoice,  1  Allen, 
207;  Hartford  Live  Stock  Ins.  Co,  v.  Matthews,  102  Mass.  221). 

An  affidavit  of  defense  in  an  action  on  notes  given  for  the  purdiase  price  of 
land,  alleging  that  plaintiffs  falsely  and  fraudulently  represented  that 
the  "following  industries  have  agreed  to  locate  at  said  place:  rolling 
mill  and  horseshoe  works,  planing  mill,  bash,  door,  and  blind  factoiy," 
and  that  such  representations  were  false  and  fraudulent,  and  that 
the  industries  mentioned  were  never  located  there,  is  suifident, 
although  the  names  of  no  persons  represented  as  having  agreed  to  locate 
industries  in  the  place  are  given.  Maa  Meadoxos  Land  <£  Improv.  Co, 
T.  Mendinhall,  4  Pa.  Super.  Ct.  398. 

An  affidavit  of  defense  in  an  action  on  promissory  notes,  which  sets  up  s 
false  representation  by  plaintiff  relied  on  by  defendant,  that  the 
former  had  secured  the  services  of  a  competent  manager,  and  which  de- 
nies that  plaintiff  had  ever  secured  the  services  of  such  a  manager,  is 
not  insufficient  because  it  does  not  allege  that  plaintiff  had  not  secured 
the  services  of  a  manager  whom  he  believed  to  be  competent.    Ibid, 

In  an  action  to  recover  an  unpaid  stock  subscription,  sought  to  be  avoided 
on  the  ground  that  the  subscription  was  induced  by  false  and  fraudu- 
lent representations,  the  affidavit  of  defense  should  not  only  set  forth 
the  representations  made,  but  in  what  respect  they  were  false,  and,  if 
it  does  not,  it  is  insufficient.  Acetylene  Light,  H.  d  P,  Co,  r.  Smith, 
10  Pa.  Super.  Ct.  61,  44  W.  N.  C.  86. 

But  an  averment  that  a  representation  by  the  adverse  party  that  be  had 
a  valid  claim  on  public  lands  was  false  is  a  mere  conclusion  of  law,  and 
of  no  effect  in  the  absence  of  an  averment  of  facts  supporting  it. 
Cooper  V.  Hunter;  8  Colo.  App.  101,  44  Pac.  944. 

•In  Thomas  v,  Snyder,  77  Hun,  365,  28  N.  Y.  Supp.  877,  the  court  says: 
"The  rule  applicable  to  this  class  of  oases  is  clearly  and  distinctly  stated 
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hj  Andrews,  J.,  in  Brackett  t.  Oristoold,  112  N.  Y.  454, 467, 20  N.  £.  376, 
where  he  says :  'There  is  no  doubt  or  question  as  to  what  elementa  are 
requisite  to  sustain  an  action  for  false  pretenses.  The  essential  oon- 
stituents  of  such  an  action  have  been  understood  from  the  time  such 
uctions  were  first  maintained.  They  were  tersely  stated  by  Church,  Ch. 
J.,  in  Arthur  t.  €hri8U>old,  55  N.  Y.  400,  viz. :  '"Representations,  falsity, 
-scientery  deception,  and  injury."  There  must  have  been  a  false  repre- 
sentation, known  to  be  such,  made  by  the  defendant,  calculated  and  in- 
tended to  influence  the  plaintiff,  and  which  came  to  his  knowledge,  and 
in  reliance  upon  which  he,  in  good  faith,  parted  with  property  or  in- 
<curred  the  obligation  which  occasioned  the  injury  of  which  he  complains. 
All  these  circumstances  must  be  found  to  exist,  and  the  absence  of  any 
one  of  them  is  fatal  to  a  recovery.  See  also  Coffin  v.  Eolliater,  124  X. 
Y^.  644,  26  N.  £.  812.  We  think,  in  this  case,  there  was  an  absence  of 
•cten^fr,  and  that  the  complaint  failed  to  state  a  cause  of  action  for 
fraud  in  making  such  representation. 

In  pleading  fraud  in  the  procurement  of  a  subscription  to  stock  of  a  cor- 
poration, in  defense  of  an  action  to  enforce  payment  therefor,  defend- 
ant must  allege  knowledge  of  the  falsity  of  the  representations  on  the 
part  of  the  one  making  them,  in  such  a  way  that  issue  may  be  taken 
thereon.    Patent  Title  Co.  v.  Stration,  95  Fed.  745. 

A  declaration  alleging  that  plaintiff  was  induced  to  purchase  a  house  by 
false  representations  that  railroad  trains  stopped  to  take  and  leave 
passengers  at  a  neighboring  station,  at  certain  times  of  the  day,  and 
that,  because  of  the  falsity  of  siich  representations,  he  was  prevented 
from  getting  to  and  from  his  work  without  great  additional  expense 
and  loss  of  time, — is  fatally  defective  when  it  fails  to  allege  that  such 
representations  were  made  upon  defendant's  personal  knowledge.  Holei 
T.  Stewart,  154  Mass.  445,  28  N.  £.  574. 

<7on<ra,  Johneon  v.  Cfulick,  46  Neb.  817,  65  N.  W.  883,  which  holds  that  it 
is  not  necessary,  in  an  action  for  false  pretenses,  to  aver  or  prove  that 
the  party  knew,  at  the  time  of  making  them,  that  they  were  untrue. 
The  court  says:  "Whether,  in  an  action  for  damages  for  false  repre- 
sentation, it  is  necessary  either  to  aver  or  prove  the  scienter,  the  author- 
ities do  not  agree.  The  better  rule  ...  is  that  the  intent  or  good 
faith  of  the  person  making  false  statements  is  not  in  issue  in  such  a 
case.  Foley  v.  Holtry,  43  Neb.  133,  61  N.  W.  120;  Phillips  v.  Jones,  12 
Neb.  213,  10  N.  W.  708;  Carter  v.  Glass,  44  Mich.  154,  38  Am.  Rep. 
240,  6  N.  W.  200;  Shippen  v.  Bowen,  122  U.  S.  575,  30  L.  ed.  1172,  7 
Sup.  Ct.  Rep.  1283." 

Jind  an  allegation  that  false  representations  as  to  the  location  and  improve- 
ment of  land,  made  by  the  owner,  were  known  to  him  to  be  false,  is  not 
necessary  in  pleading  his  fraud.  Small  v.  Kennedy,  137  Ind.  299,  19  L. 
R.  A.  337,  33  N.  E.  674.  Tlie  court  says :  "Everyone  is  conclusively  pre- 
sumed ...  to  know  the  condition  and  location  of  his  own  prop- 
erty" (Citing  Bethell  v.  Bethell,  92  Ind.  318;  Frenzel  v.  Miller,  37 
Ind.  1,  10  Am.  Rep.  62;  Brooks  v.  Riding,  46  Ind.  15;  Krewson  t. 
Cloud,  45  Ind.  273;  Booker  v.  Ooldshorough,  44  Ind.  490;  CampheU  ▼. 
.Fnmkem,  65  Ind.  591;  Cowger  v.  Gordon,  4  Blackf.  110). 
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80,  a  oomplaint  in  an  action  against  a  broker  employed  to  loan  money  tn 
good  aecurity,  for  a  loss  sustained  by  bis  n^ligenoe  in  loaning  incney  to 
an  insolvent  person  without  security,  ^ich  loan  he  represented  to  be 
secured  by  mortgage,  need  not  allege  that  he  knew  such  representation 
to  be  false.  Bronnenburg  v.  Rinker,  2  Ind.  App.  391,  28  N.  £.  568. 
The  court  said:  "It  was  his  duty  [the  agent's  business]  to  know  iHist 
kind  of  security  he  was  taking.  In  this  particular  the  law  required 
him  to  be  diligent,  and  will  not  tolerate  negligence." 

•  SteUon  ▼.  Riggs,  37  Neb.  797,  56  N.  W.  628. 

A  complaint  in  an  action  for  fraud,  alleging  that  plaintiff  relied  and  acted 
on  representations  of  defendants,  and  that  goods  in  question  were  re- 
ceived and  retained  by  them  with  the  intent  to  cheat  and  defraud  plain- 
ti£r,  sufficiently  shows  that  plaintiff  believed  the  repres^tations. 
Douglas  v.  MoDermoti,  21  App.  Div.  8,  47  K.  Y.  Supp.  336. 

A  statement  of  claim  filed  by  a  creditor  of  a  corporation  against  the  in- 
corporators, averring  that  the  defendants  had  made  a  false  certifiette 
that  10  per  cent  of  the  capital  stock  had  been  paid  in,  fails  to  state  a 
cause  of  action,  where  the  only  allegation  that  plaintiff  believed  and 
acted  upon  such  representation  was  that  he  purchased  a  judgment 
agaiust  the  company  in  the  full  belief  that  everything  necessary  for  the 
proper  organization  of  the  company  had  been  complied  with,  and  rdj- 
ing  on  the  bona  fides  of  all  the  actions  of  the  persons  oonoemed  in  the 
organization  of  the  same.    Haines  v.  Franklin,  87  Fed.  139. 

•Btetaofi  V.  Rigga,  37  Neb.  797,  56  N.  W.  628  (Citing  White  v.  SmitK  ^ 
Kan.  752,  18  Pac.  931;  Humphrey  v.  Merriam,  32  Minn.  197,  20  N.  W. 
138;  Clark  v.  Tennant,  6  Neb.  549;  Runge  v.  Brovn,  23  Neb.  817,  37  X. 
W.  660;  Taylor  v.  Guest,  58  N.  Y.  262) ;  Lincoln  v.  Ragsdale,  9  Ind. 
App.  655,  37  N.  E.  25;  Burden  v.  Burden,  141  Ind.  471,  40  N.  E.  1067: 
Wood  V.  Ross  (Tex.  Civ.  App.),  26  S.  W.  148;  Carson  v.  Houssels  (Tex. 
Civ.  App.)  51  S.  W.  290. 

An  answer  setting  up  fraud  as  a  defense  to  a  promissory  note  must  shov 
that  defendant  was  influenced  by,  or  relied  on,  the  fraudulent  ads  or 
representations  alleged.     Voorhees  v.  Fisher,  9  Utah,  303,  34  Pac  <M. 

An  affidavit  of  defense  alleging  fraud  in  the  sale  of  flour  is  fatally  defeetive 
when  it  fails  to  allege  that,  relying  on  plaintiff's  representations,  the 
flour  was  sold  by  defendant.     Kennedy  v.  Ahcr,  11  Pa.  Co.  Ct.  570. 

But  a  complaint  in  an  action  for  deceit  is  not  demurrable  because  it  doei 
not  allege  in  terms  that  plaintiff  relied  on  the  false  representations 
made  to  him,  where  it  alleges  that  he  was  ignorant  of  their  falsity,  and 
that  he  was  defrauded  thereby,  but  sufficiently  implies  his  reliance  to 
allow  of  amendment  in  that  respect.  Chen^  v.  Powell,  88  Ga.  629,  1^ 
S.  E.  760. 

That  plaintiff  relied  upon  defendant's  fraudulent  representations  coneeming 
another's  credit  is  sufficiently  averred  by  an  allegation  in  the  petition 
that,  by  reason  of  such  representations,  plaintiff  sold  goods  to  said  per- 
son, giving  him  credit  therefor,  and  that  the  latter  has  failed  and  r^ 
fused  to  pay  for  the  goods.  Rohbins  v.  BQrt€m  Bros.  50  Kan.  120,  31 
Pac.  686. 
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A  oomplaint  to  rescind  a  deed  on  the  ground  of  fraud  sufficiently  shbwB 
that  plaintiiT  relied  upon  the  representations  of  the  defendant,  hy  the 
averments,  "relying  upon  the  said  representations  of  the  defendant, 
•  .  .  the  pladntifTs  on  said  day  entered  into  a  written  agreement 
with  defendant  for  the  exchange  of  said  properties,"  and  on  a  certain 
day  "pursuant  to  said  written  agreement  the  plaintiffs  relying  upon 
said  representations  of  the  defendant,  .  .  .  conveyed  their  said 
land  to  him."     Griatcold  v.  Hazels,  52  Neb.  64,  71  N.  W.  972. 

A  petition  in  an  action  to  cancel  a  deed,  alleging  Uiat  plaintiff  stated  to 
defendants  that  he  knew  nothing  of  the  premises,  and  must  rely  wholly 
on  the  statements  of  defendants,  and  that,  in  reliance  thereon,  he  would 
trade  the  property ;  and  that  plaintiff,  in  reliance  upon  such  representa- 
tions, and  with  no  knowledge  as  to  the  land,  except  from  the  representa- 
tions of  defendants,  made  the  deed  sought  to  be  canceled, — sufficiently 
alleges  that  plaintiff  was  induced  to  make  the  trade  by  the  representa- 
tions of  d^endants.     Smith  v.  Myera,  56  Neb.  503,  76  N.  W.  1084. 

An  answer  in  an  action  for  rent,  alleging  that  plaintiff  made  certain  false 
representations  known  to  him  to  be  false,  with  the  intent  to  induce  de- 
fendants to  take  the  lease,  and  that  they,  relying  thereon,  were  induced 
to  take  it,  which  they  otherwise  would  not  have  done,  sufficiently  sets 
forth  the  defense  of  deceit.  HurUmann  v.  Seckendor^,  46  N.  Y.  S.  R.  30 1, 
18  N.  Y.  Supp.  766. 

^Ouy  V.  Blue,  146  Ind.  629,  45  N.  E.  1052 ;  Stetson  v.  Riggs,  37  Neb.  797, 
56  N.  W.  628. 

A  declaration  showing  false  representations  with  knowledge  by  the  de- 
fendant that  they  were  false,  their  falsity,  in  fact,  their  materiality, 
reliance  upon  them  by  plaintiff,  and  consequent  damage, — states  a  cause 
of  action.    Brovon  v.  Jjobdell,  F,  d  Co.  50  III.  App.  559. 

A  declaration  ailing  that,  to  induce  plain ti<ffs  to  discount  for  him  cer- 
tain paper,  defendant  made  certain  specified  false  statements  as  to  his 
pecuniary  condition,  which  were  known  by  him  at  the  time  to  be  false, 
and  were  made  for  the  purpose  of  deceiving  and  defrauding  plaintiffs; 
and  that,  in  reliance  upon  such  false  representations,  they  discounted 
certain  notes  for  defendant,  which  notes  are  past  due,  unpaid,  and  still 
in  their  possession,  states  an  action  for  deceit.  Brown  v.  LohdoU,  F.  d 
Co,  51  m.  App.  574. 

A  petition  setting  out  false  representations  by  the  defendant,  believed  by 
the  petitioner  to  be  true,  and  acted  upon  by  him  to  his  detriment,  is 
suffident  on  demurrer.    Sweet  v.  Oioens,  9  Kan.  App.  48,  67  Pac  264. 

301.  Intent. 

Actual  fraud  is  not  sufficiently  alleged  unless  it  appears  from  the 
allegations  that  there  was  an  intent  to  deceive.^ 

^Bartholomew  v.  Bewtley,  15  Ohio,  659,  45  Am.  Dec.  596;  ZaMtJbis  v. 
Smith,  13  N.  T.  322,  64  Am.  Dec.  551 ;  Morrison  v.  Lewis,  17  Jones  k  S. 
178;  Coyle  y.  Hies,  6  K.  Y.  8.  R.  194;  Barher  v.  Morgan,  51  Barb.  116; 
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Mor99  T.  8%oiU,  19  How.  Pr.  276;  Addingtam  w.  Allen,  11  Wead.  174; 
(hiy  T.  BUie,  146  Ind.  620,  45  K.  E.  1062. 

8m  also  INTSITT,  I  336,  infra. 

Intent  or  a  reckless  misstatement  must  be  alleged.  F«nuM  ▼.  Friday,  102 
Ind.  129,  1  K.  £.  296.     Compare  Derry  v.  Peek,  L.  R.  14  App.  Gas.  337. 

An  allegation  of  injury  suffered  '*by  reason  of  the  frauds"  of  defendant 
is  wholly  insufficient.  Knapp  v.  Brooklyn,  97  K.  Y.  520,  Aff'g  28  Enn, 
500. 

An  alleigation  of  an  intent  to  defraud  is  essential  to  a  complaint  setting  up 
a  cause  of  action  for  false  and  fraudulent  representations.  Shielda  v. 
Clement,  12  ^lisc.  506,  33  K.  Y.  Supp.  676  (Citing  Star  S,  8,  Co.  t. 
Mitchell,  1  Abb.  Pr.  N.  S.  396;  Cullen  t.  Hemz,  13  N.  Y.  S.  R.  333; 
Marah  v.  Father,  40  N.  Y.  565). 

The  complaint  in  an  action  to  avoid  a  conveyance  as  being  fraudulently  ex- 
ecuted  must  expressly  charge  that  the  instrument  was  executed  with  a 
fraudulent  intent.  National  State  Bank  t.  Vigo  County  Nat.  Bani\ 
141  Ind.  352,  40  N.  £.  799. 

But  the  omission  to  charge  a  fraudulent  intent  is  not  fatal  to  a  oomplaint 
to  set  aside  an  assignment  alleged  to  contain  fraudulent  preferences,  if 
it  contains  an  allegation  showing,  if  true,  that  the  assignment  iras 
fraudulent  in  law.  Stafford  t.  Merrill,  62  Hun,  144,  16  N.  Y.  Supp. 
467. 

Gamblinq. 

302.  Conclusion  of  law. 

An  avermesit  that  a  transaction  was  a  gambling  transaction  is  in- 
snfficient)  unless  facts  are  alleged  from  which  such  a  conclusion  fol- 
lows.^ 

^  Oerrity  t.  Brady,  44  111.  App.  203. 

Goods  Sold  and  Dblivbkbd. 

303.  Sufficiency  of  complaint.  304.  Sufflcien<7  of  defenses. 

303.  Sufficiency  of  complaint. 

A  count  for  goods  sold  and  delivered  should  contain  an  avennfflt 
of  delivery,  or  of  a  promise  to  pay.^  It  should  state  by  whom  the 
goods  were  sold^*  but  need  not  allege  where  they  were  sold.' 

An  account  for  goods  sold  and  delivered  to  defendant's  agent  must, 
to  be  good  on  dem.urrer,  allege  either  that  the  goods  were  sold  at  die 
instance  and  request  of  the  defendant,  or  upon  his  order,  or  up<m  his 
crcKlit* 

It  is  not  necessary,  in  an  action  to  recover  the  price  of  an  article 
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warranted  to  give  satisfaction,  to  allege  in  the  complaint  that  it 
worked  to  defendant's  satisfaction.' 

^  Kilpatriek'Koch  Dry-Goods  Co.  v.  Box,  13  Utah,  494,  46  Pac.  629. 

But  the  complaint  in  an  action  of  assumpsit  by  an  assignee,  for  goods  sold 
and  delivered,  need  not  aver  a  promise  by  defendant  to  pay  the  assignee, 
wiiere  there  is  an  allegation  of  a  promise  to  pay  the  assignor.  Robinson 
T.  Watson,  101  Mi<5h.  466,  59  N.  W.  811. 

And  a  party  who  has  fully  performed  a  special  contract  for  the  sale  oi 
goodB  may  count  upon  the  implied  assumpsit  of  the  other  party  to  pay 
the  stipulated  price,  and  need  not  declare  specially  on  the  agreement. 
Stoan  Lamp  Mfg,  Co.  ▼.  Brush-Swan  Electric  Light  Co.  46  N.  Y.  S.  R, 
635,  18  N.  Y.  Supp.  869  (Citing  Farron  v.  Sherwood,  17  N.  Y.  227; 
Eosley  v.  BUick,  28  N.  Y.  443;  Biggins  v.  Newton  d  F.  B.  Co.  66  N. 
Y.  604). 

*8.  C.  Herhst  Improving  Co.  v.  Eogan,  16  Mont.  384,  41  Pac.  135. 

•Behlow  V.  Shorh,  91  Gal.  141,  27  Pac.  546. 

*Fry  V.  Colhom,  17  Ind.  App.  96,  46  N.  E.  351. 

^Buckstaff  V.  Russell  d  Co.  151  U.  S.  62G,  38  L.  ed.  292,  14  Sup.  Gt.  B^ 
448  (this  is  matter  of  defense). 

S04.  Sufficiency  of  defenses. 

An  averment  that  the  plaintiff  did  not  sell  and  deliver  to  defend- 
ants on  the  day  named  merchandise  mentioned,  and  that  defendant 
did  not  reoeive  it,  or  any  portion  of  it,  at  any  price  on  such  day,  or 
At  any  subsequent  time,  is  sufficient,  although  it  does  not  negative 
the  purchase  of  the  merchandise  at  another  time.* 

A  defense  in  an  action  for  goods  sold  and  delivered,  alleging  that 
a  portion  of  the  goods  was  received  in  a  damaged  condition  and  par- 
tially unfit  for  use,  is  insufficient  where  it  does  not  state  exactly  what 
portion  of  the  goods  was  so  received,  and  gives  no  information  con- 
cerning their  actual  condition,  or  in  what  respect  they  were  damaged, 
•or  why  they  were  unfit  for  use,  and  alleges  no  representation,  war- 
ranty, or  deception  on  the  part  of  the  plaintiffs.*  So,  a  defense  that 
tlie  goods  charged  to  the  defendant  were  excessive  in  amount,  without 
i»pecifying  the  excess,  is  insufficient.^ 

The  mere  averment  of  a  warranty,  without  more,  is  bad.* 

*  Barker  v.  Fairchild,  168  Pa.  246,  31  Atl.  1102. 

8o,  an  affidavit  of  defense  by  one  sued  as  a  member  of  a  coal-dealers'  aseo- 
ciation  for  coal  furnished,  that  no  coal  waa  sold  to  and  delivered  to 
him,  as  averred  in  the  statement  that  he  is  not  now,  and  has  not  been, 
connected  in  any  way  with  such  association  since  a  specified  date  be- 
fore the  alleged  date  of  sale,  and  is  not  indebted  to  plaintiffs  in  aigr 
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•mn  whatever  for  ooal  sold  and  delivered,  or  for  any  other  aooomt,— » 
sufficient.    Rhoads  r.  Fiizpatrick,  166  Pa.  294,  31  Atl.  79. 

But  in  an  action  for  goods  sold  and  delivered  upon  a  written  order  there- 
for, an  affidavit  of  defense  that  defendant  never  bought  them  from  the 
plaintiff,  never  received  the  same,  or  promised  to  pay  for  the  nme,  or 
authorized  anyone  to  buy  or  receive  the  same  for  him, — ib  insufficieBt. 
yaiional  Cash  Register  Co,  ▼.  Flaherty,  12  Pa.  Co.  Ct.  475  (the  plea 
does  not  deny  the  execution  of  a  contract  oi  sale,  and  deliveiy  or  at- 
tempted delivery  thereunder) . 

And  in  an  action  by  a  gas  company  for  the  price  of  gas  sold  by  meter,  an 
affidavit  of  defense  that  defendant,  during  nearly  all  the  time,  had  no 
gas,  and  used  coal  or  wood,  and  notified  plaintiff  to  take  out  the  fixtnres 
and  turn  off  the  gas,  is  insufficient  People's  Natural  Gas  Co.  v.  Bro- 
toarsky,  12  Pa.  Co.  Ct.  215. 

'Bonneville  v.  Hamilton,  18  Pa.  Co.  Ct.  31. 

•Jenkinson  v.  Hilands,  146  Pa.  380,  23  Atl.  394. 

«  Wile  d  B,  Co.  v.  Onsel,  10  Pa.  Co.  Ct.  659,  holding  that  an  affidant  of 
defense  in  an  action  on  notes  given  for  goods  bought  by  sample,  alleging 
a  warranty  by  the  agent  who  sold  them,  must  show  whether  it  ma  ex- 
press or  impliedi  its  terms,  and  when,  by  whom,  and  by  what  authoritj, 
it  was  made. 

Heir. 

805.  General  allegation. 

An  allegation  that  one  person  was  the  sole  heir  of  another  is  a  oxt 
ehision  of  law,  and^  if  the  facts  of  exclusive  near  relationship  are 
not  stated,  is  insufficient^ 

^Montgomery  v.  White,  10  Ky.  L.  Rep.  906,  11  S.  W.  10  ( the  court  Miys 
he  should  have  alleged  and  proved  that  there  were  no  nearer  relatiw 
entitled  to  take) . 

Contra,  in  a  declaration  against  an  heir  on  an  obligation  of  his  anoeitor. 

2  Chitty  PI.  16th  Am.  ed.  title.  Heirs,  S  306,  infra. 
Compare  8t.  John  v.  Northrup,  23  Barb.  25   (holding  such  an  allegation 

sufficient  on  the  trial);   Wainman  T.Hampton,  20  K.  Y.  Week.  Dig.  C8. 

The  averment  in  a  complaint  that  the  plaintiffs  are  the  heirs  at  law  of  a 
deceased  sister  are  mere  conclusions  of  law,  and  may  be  disregard«J 
upon  demurrer,  where  the  complaint  shows  that  the  deceased  left  a 
son  surviving  her.  Henrigues  v.  Yale  University,  28  App.  Div.  354,  51 
N.  Y.  Supp.  284. 

An  averment  that  the  plaintiffs  are  heirs  at  law  of  one  deceased  is  soi&- 
cient,  on  demurrer,  to  show  that  they  are  the  only  heirs  of  such  de- 
cedent   Howison  V.  Oakley,  118  Ala.  216,  23  So.  810. 


vii. ^foe  insufficiency  ;  pakticulae  allegations.        625 

Highways. 

306.  Restraining  opening  of  road.  308.  Injuries     upon     defectiva    side- 

307.  Obstructions.  walks. 

306.  Bestraining  opening  of  road. 

A  petition  for  an  injunction  to  restrain  the  opening  of  a  public 
road  through  plaintiffs  land,  alleging  that  the  jury  of  view  appointed 
to  lay  it  out  have  never  viewed  it  or  made  any  report,  is  sufficient  on 
demurrer.* 

A  complaint  to  enjoin  the  opening  of  a  road,  which  avers  that  it  is 
not  sufficiently  described  in  the  proceedings  for  its  opening,  must 
specify  any  defect  or  error  in  the  description.^ 

*  Cummings  y.  Kmdall  County,  7  Tex.  Civ.  App.  164,  26  S.  W.  439. 

But  an  allegation  that  the  viewers  did  not  cause  a  survey  and  plat  to  be 
made,  "as  required  by  law/'  is  a  mere  conclusion  of  law,  and  insufficient 
in  the  absence  of  any  specification  wherein  a  survey  and  plat  mentioned 
in  the  exhibits  to  the  complaint  failed  to  conform  to  the  law.  Crowley 
V.  Gallatin  County,  14  Mont.  292,  36  Pac.  313. 

'Crowley  v.  Gallatin  County,  14  Mont.  292,  36  Pac.  313. 

307.  Obstructions. 

An  averment  that  a  specified  obstruction  was  "negligently  left  up- 
on, and  partly  across,  a  public  highway,"  sufficiently  alleges  an  ob^ 
struction  of  the  highway.* 

It  is  not  necessary  to  show  that  the  sidewalk  obstructed  had  been 
accepted  by  the  town  authorities,  or  to  give  its  name.* 

But  in  an  action  for  placing  an  obstruction  upon  a  public  street 
without  the  city's  authority,  want  of  authority  must  be  specially 
allied.'  And  a  complaint  in  an  action  for  obstructing  a  public  al- 
ley must  show  that  plaintiff's  use  of  the  alley  was  obstructed  in  some 
manner  by  defendant's  unlawful  acts.* 

A  bill  for  the  removal  of  obstructions  alleged  to  have  been  erected 
in  a  public  highway  is  not  insufficient  on  demurrer,  in  failing  to  show 
that  tlie  notice  and  warning  averred  to  have  been  given  to  defendants 
were  timelv  and  sufficient.^ 

» Baltimore  d  0,  8.  TV.  R.  Co,  ▼.  Faith,  71  HI.  App.  69. 

A  complaint  in  an  action  by  a  city  against  the  county  In  which  It  is 
situated,  alleging  that  a  square  in  the  city  was  dedicated  by  the  county 
to  the  public  for  public  use,  and  for  the  purpose  of  erecting  thereon 
a  courthouse;  that  a  jail  and  cesspool  thereon  are  no  part  of  the  conrt- 
faouse,  and  are  not  used  in  connection  therewith;  and  that  they  are 
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nmsanoeB  per  se  because  they  oonstitute  an  encroachment  and  dbstnie- 
tion  upon  the  square, — sufficiently  shows  that  they  are  obstrueiioiu  of 
the  public  square,  and  are  abatable  as  nuisances.  Llano  t.  Llano 
County,  5  Tex.  Civ.  App.  132,  23  S.  W.  1008. 

'Rosedale  v.  Ferguson,  3  Ind.  App.  596,  30  N.  £.  156. 

*  Ware  v.  Shafer,  88  Tex.  44,  29  S.  W.  756. 

*Haus  ▼.  Jefferaonville,  U,  d  I,  R.  Co.  138  Ind.  307,  37  N.  £.  805. 
^Pennsylvania  8,  V.  R,  Co.  v.  Reading  Paper  Mills,  149  Pa.  18,  24  Atl  205. 

SOS.  Injuries  upon  defective  sidewalks. 

In  an  action  for  personal  injuries  upon  a  defective  sidewalk,  it 
should  appear  that  the  plaintiff  was  injured^  upon  a  public  street,' 
at  a  place'  which  it  was  the  duty  of  the  municipality  to  keep  in  re- 
pair,^ and  of  the  defective  condition  of  which  it  had  notice.' 

The  petition  should  definitely  allege  that  the  sidewalk  was  in  an 
unsafe  condition  for  ordinary  travel,*  and  show  that  the  defective 
condition  of  the  liighway  caused  the  accident^ 

The  objection  that  the  complaint  in  an  action  against  a  city  for 
damages  for  personal  injuries  received  upon  a  defective  highway 
fails  to  allege  presentation  of  the  claim  to  a  municipal  officer,  as  pro- 
vided by  statute,  is  properly  taken  by  general  demurrer  for  insuflB- 
cirncy  of  f  acts.® 

*  But  an  allegation  that  plaintiff,  by  falling  on  a  street  crossing,  was  '^grett' 

\j  injured,  bruised,  wounded,  and  crippled,"  is  not  bad  because  it  doei 
not  state  the  particular  injury  sustained.  Y eager  v.  Bluefield,  40  W. 
Va.  484,  21  S.  £.  752. 

*  A  declaration  under  Mich.  Pub.  Laws  1887,  act  264,  §  4,  for  personal 

injuries  from  a  defective  sidewalk,  must  allege  that  the  street  in  wluch 
the  accident  happened  had  been  a  public  street  or  highway  for  ten 
years  and  upwards.  Clark  r.  North  Muskegon,  88  Mich.  308,  50  N.  W. 
254. 

A  declaration  under  Mich.  Pub.  Laws  1887,  act  264,  §  3,  for  personal  in- 
juries from  a  defective  sidewalk,  must  allege  that  the  street  in  which 
the  accident  occurred  was  open  to  public  travel.    Ihid. 

An  allegation  in  a  petition  to  recover  damages  for  personal  injuries,  that 
a  certain  street  constitutes  a  public  highway  of  a  city,  sufficiently  es- 
tablishes its  character  as  such ;  and  it  is  not  necessary  to  allege  that 
the  street  has  been  formally  laid  out  in  pursuance  of  ordinances.  Gold- 
en v.  Clinton,  54  Mo.  App.   100. 

A  petition  in  an  action  for  personal  injuries  against  a  municipal  corpo- 
ration suflSciently  shows  that  the  thoroughfare  in  which  the  plaintiff 
received  her  injuries  is  a  street,  where  it  alleges  that  it  is  a  highway 
and  thoroughfare  of  travel,  which  has  been  constantly  used,  day  and 
night,  by  the  public,  as  such,  for  more  than  twenty  years,  and  Uiat  it 
has  been  recognized  and  worked  as  such  by  defendant  during  all  that 
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time,  and  has  become,  in  fact  and  law,  a  street  of  the  city.  Thompson' 
▼.  Corpus  ChrisH  (Tex.  Civ.  App.)  38  S.  W.  373. 
^hat  the  sidewalk  upon  which  an  injury  occurred  was  controled  and  treat- 
ed by  the  town  authorities  as  a  public  sidewalk,  and  opened  as  such, 
is  sufficiently  allied  in  a  declaration  in  an  action  against  the  town» 
averring  that  the  ''defendant"  kept  it  open  and  treated  it  as  a  public 
sidewalk,  and  that  it  was  its  duty  to  put  and  keep  it  in  good  repair. 
Waggener  v.  Point  Pleaaani^  42  W.  Va.  798,  26  S.  E.  352. 

*An  allegation  that  a  traveler  was  injured  while  walking  ''along  the  side- 
walk" ifi  sufficient  to  show  that  he  was  "on  the  sidewalk.*'  Nappanee 
y.  Rwkman,  7  Ind.  App.  3G1,  34  N.  E.  600. 

An  allegation  of  injury  on  a  sidewalk  in  front  of  a  certain  lot,  on  the 
nort^  side  of  a  oertain  street,  sufficiently  locates  the  place.    lUd. 

A  declaration  for  personal  injuries  from  a  defective  sidewalk  suffieienUy 
describes  the  place  of  the  accident  as  being  upon  the  south  side  of  a 
street  named,  in  front  of  the  premises  owned  by  a  person  named.  Clark 
V.  North  Muskegon,  88  Mich.  308,  50  N.  W.  254. 

An  allegation  in  the  complaint  in  an  action  against  a  town  for  imjuries 
caused  by  the  defective  condition  of  one  of  its  highways,  stating  the 
defect  to  have  been  on  a  designated  highway  therein,  and  between  cer- 
tain highway  sections  therein  and  certain  other  highway  sections  of  aa 
adjoining  town,  is  a  sufficient  designation  of  the  place  of  the  defect, 
as  against  a  plea  of  the  general  issue.  Whoram  v.  Argentine  Twp.  112 
Mich.  20,  70  N.  W.  S41. 

^The  complaint  must  contain  such  allegataons  of  facts  as  to  show  upon  ite 
face  the  legal  duty  of  the  city  to  keep  in  repair  the  place  where  an  in- 
jury occurred.     Oliver  v.  Denver,  13  Colo.  App.  345,  57  Pac.  729. 

A  plea  averring  lack  of  power  and  means  to  repair  the  sidewalks  of  de- 
fendant city,  in  an  action  for  personal  injuries  caused  by  a  defective 
sidewalk,  is  a  mere  conclusion  of  the  pleader.  Lord  v.  MoUle,  113  Ala, 
360,  21  So.  366. 

*  Frankfort  v.  Coleman,  19  Ind.  App.  368,  49  N.  £.  474. 

An  averment  that  a  town  knew,  and  had  notice,  of  the  identical  Hole  and 
defective  place  in  a  sidewalk  where  a  person  was  injured,  a  sufficient 
length  of  time  before  to  have  repaired  it,  sufficiently  alleges  notice  of 
the  defect.    Nappanee  v.  Ruokman,  7  Ind.  App.  361,  34  N.  £.  609. 

The  petition  in  an  action  for  personal  injuries  caused  by  a  defective  side- 
walk, commenced  more  than  six  months  after  the  injury,  must  allege 
that  written  notice  was  served  on  the  municipal  corporation  within 
ninety  days  after  the  injtiry,  under  a  Code  provision  that  no  suit  shall 
be  brought  against  the  corporation  after  six  months  from  the  time  of 
the  injury,  unless  such  notice  is  given  within  ninety  days.  Pardey  v. 
Meohanicwille,  101  Iowa,  266,  70  N.  W.  189. 

Notice  to  a  townehip  of  a  defect  in  a  highway,  reasonable  time  to  repair 
after  notice  and  before  the  accident,  and  failure  to  repair,  aee  suffi- 
eiently  pleaded  by  a  declaration  alleging  that  the  township  carelessly 
and  negligently  allowed  the  highway  to  become  and  remain  out  of  re- 
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pair,  in  that  the  roadbed  waa  improperly  eoiiBtructed,  and  that  it  knew, 
or  by  the  exercise  of  due  care,  ought  to  have  known,  of  the  unsafe  and 
dangerous  condition,  and  thereafter  had  sufficient  time  to  repair  the 
eame  and  render  it  reasonably  safe,  without  an  express  allegation  i! 
failure  to  repair  after  notice, — at  least  where  defendant  pleads  the 
general  issue.     Moody  t.  Shelby  Ttop.  110  Mich.  396,  68  N.  W.  259. 

A  petition  in  an  action  for  injuries  caused  by  a  defective  sidewalk  need  not 
allege  defendant*s  knowledge  of  the  particular  defect  or  opening  which 
caused  the  injury,  but  it  is  sufficient  to  allege  the  defective  condition 
of  the  sidewalk  at  or  near  the  place  of  the  injury,  that  the  city  author- 
ities knew  of  its  condition,  or  that  it  had  existed  for  sudi  a  length  of 
time  as  to  raise  a  presumption  of  knowledge  on  their  part,  and  that  tlie 
existence  of  the  particular  defect  was  the  result  of  the  failure  of  the 
dty  to  repair  the  walk.    Rusher  ▼.  Aurora,  71  Mo.  App.  418. 

A  declaration  in  an  action  against  a  town  for  personal  injuries  due  to  a 
defective  highway  need  not  expressly  aver  the  fact  essential  to  the  lia* 
bility  of  the  town,  under  R.  I.  Gen.  Laws,  chap.  36,  §  15, — ^that  it  had 
reasonable  notice  of  the  defect,  or  might  have  had  notice  thereof  by  the 
exercise  of  proper  care  and  diligence, — ^where  it  allies  that  the  town 
negligently  suffered  the  highway  to  be  out  of  repair.  Carroll  v.  iUea, 
20  R.  I.  144,  37  Atl.  704. 

A  complaint  in  an  action  against  a  city  for  personal  injuries  caused  by  a 
defect  in  the  street  is  demurrable,  where  it  shows  that  notice  of  plain- 
tiff's claim  was  not  given  to  the  city  until  long  after  the  expiration  of 
the  time  allowed  for  that  purpose  by  Wis.  Rev.  Stat.  1898,  S  lo39. 
Ztegler  v.  West  Bend,  102  Wis.  17,  78  N.  W.  164. 

*  Plummer  v.  Milan,  70  Mo.  App.  598  ( so  held  on  error ;  Citing  Yoimg  t. 
Kansas  City,  45  Mo.  App.  602). 

An  allegation  that  a  traveler  stepped  in  a  hole  or  cavity  in  a  sidewalk 
beneath  a  tipping  board  or  boards,  where  they  were  loose  and  not  fast- 
ened, so  that,  when  two  persons  were  walking  thereon,  one's  foot  night 
be  caught  and  the  person  be  thereby  thrown  to  the  ground,  suffietenUf 
shows  the  defect,  as  against  a  demurrer.  Nappanee  v.  Ruohman,  7  Ini 
App.  361,  34  N.  E.  60lf 

But  a  complaint  in  an  action  against  a  city,  which  alleges  that  defendant 
was  injured  by  stepping  into  a  "hole  and  broken  place"  in  a  sidewalk, 
and  that  the  sidewalk  had  been  out  of  repair  for  six  months  before 
the  accident,  is  insufficient,  w^re  there  is  no  allegation  as  to  the 
size,  oharaeter,  or  extent  of  the  hole  or  broken  place,  or  as  to  the 
length  of  time  it  had  existed  in  the  aidewalk.  Huntington  v.  Bwrke,  12 
Ind.  App.  133,  39  N.  E.  170. 

And  a  petition  alleging  that  a  city  carelessly  allowed  snow  and  ice  to  ac- 
cumulate upon  a  sidewalk  which  sloped  toward  adjdning  lots,  undl  it 
presented  an  inclined  surface  towards  the  lots,  which  was  uneven, 
slippery,  and  dangerous  to  pedestrians,  and  that  plaintiff  slipped  and 
fell  upon  it, — h  inauffident  for  failure  to  9how  that  the  sidewalk  was 
out  of  repair  or  defective.    Bretsh  v.  Toledo,  I  Ohio,  N.  P.  210. 

An  allegation  that  a  sidewalk  was  dangerous  is  a  mere  oonduaion.    IM, 
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A  petition  which  simply  shows  that  the  pl&intiff  slipped  and  fell  upoa  an 
icy  sidewalk  is  demurrable.    Ibid, 

^ Bodah  V.  Deer  Creek,  99  Wis.  509,  75  N.  W.  75.     (Complaint  dismissed). 

A  complaint  in  an  action  against  a  municipal  corporation  for  personal 
injuries  sustained  from  a  defective  sidewalk,  which  alleges  that  a 
dangerous  hole  was  negligently  allowed  by  the  municipality  to  remain 
for  a  period  of  between  two  and  four  months,  and  that  it  negligently 
failed  to  repair  the  same,  and  that  the  injured  person  stepped  into  the 
bole  and  received  the  injuries  complained  of,  caused  by  the  negligence 
of  the  municipality,  and  without  fault  or  negligence  on  her  part, — 
sufficiently  charges  that  the  injury  was  occasioned  by  the  negligent  fail- 
ure of  the  city  to  close  up  the  defect  in  the  walk.  Huntington  y.  BiMrke, 
21  Ind.  App.  655,  52  N.  E.  415. 

•Koch  T.  Ashland,  83  Wis.  361,  53  N.  W.  674. 

Homestead. 

309.  Conclasion. 

An  averment  of  a  homestead  right  is  insufficient,  as  being  a  mere 
conclusion,  in  the  absence  of  any  allegation  as  to  the  title  of  the  land 
or  the  facts  on  which  it  is  based.^ 

^Buffington  y.  Moshy,  21  Ky.  L.  Rep  297;  51  S.  W.  192. 

No  question  of  homestead  is  raised  by  pleaditigs  which  merely  aver  that  the 
pleader  was  entitled  to  the  homestead,  without  averring  any  of  the  facts 
necessary  to  create  such  estate.  Gaither  y.  Wilson,  164  111.  544,  46  N. 
E.58. 

lIusB/iND  AiH)  Wife. 

310.  Alienation  of  affections. 

A  complaint  charging  that  the  defendant  maliciously  and  wrong- 
fully induced  the  plaintiff's  wife  to  leave  him  is  not  demurrable  for 
want  of  an  allegation  that  they  were  living  together,  or  that  their  rela- 
tions were  peaceable  and  happy.*  An  averment  that  the  defendant 
acted  maliciously  is  necessary,^  but  it  need  not  be  alleged  that  plain- 
tiff was  without  fault' 

The  complaint  is  not  bad  for  want  of  an  averment  that  the  defend- 
ant knew  of  the  marital  relations  between  the  plaintiff  and  his  wife, 
when  such  relation  is  alleged,  and  that  the  defendant  knowingly,  pur- 
posely, and  maliciously  alienated  the  affections  of  the  wife,  and  broke 
np  the  plaintiff's  family.* 

The  complaint  need  not  state  in  detail  the  means  employed,  the 

devices  resorted  to,*  and  the  language  used,®  to  induce  the  plaintiff's 
Abb.  Pl.  Vol.  I. — 34. 
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wife  to  leave  him,  and  wliich  resulted  in  alienating  her  afiectioos 
from  him. 

^ Jonas  V.  Hirskburg,  18  Ind.  App.  581,  48  N.  R  656. 

And  a  declaration  in  an  action  for  alienating  the  affecti<»8  of  pUintiff^s 
husband,  which  allies  that,  by  reason  of  defendant's  acta,  pUintifr  h&e 
been  deprived  of  the  "society,  comfort,  assistance,  and  support"  of  hei 
husband,  which  she  should  have  had,  and  otherwise  "might  and  would 
have  had,"  is  sufficient  without  an  express  allegation  that  plaintiff  pos 
sessed  the  affections  of  her  husband.  Bowersox  y.  Bovoersox,  115  Mich 
24,  72  N.  W.  986. 

^Rccd  v.  Reed,  6  Ind.  App.  317,  33  N.  £.  638. 

^  Jonas  V.  Hirshhurg,  18  Ind.  App.  581,  48  N.  E.  656. 

*  Bookman  v.  Ritter,  21  Ind.  App.  260,  52  N.  E.  lOa 

*  Jonas  V.  Hirshhurg,  18  Ind.  App.  581,  48  N.  E.  656. 

A  complaint  which  states  the  ultimate  facts,  without  a  statement  of  tk 
arts  made  use  of  to  accomplish  the  illegal  purpose,  is  sufficient  to  st&ie 
a  cause  of  action  for  enticing  away  plaintiff^'s  wife.  French  v.  Dean'-, 
19  Colo.  504,  24  L.  R.  A.  387,  36  Pac.  609. 

In  an  action  for  the  alienation  of  a  husband's  affections,  it  is  sufficient  tc 
allege  in  the  complaint  the  ultimate  facts,  without  a  statement  of  tk 
artifices  used  in  the  accomplishment  of  the  illegal  purpose.  WxUia^ 
v.  Williams,  20  Colo.  51,  37  Pac.  614. 

An  allegation  in  an  action  for  alienation  of  affections,  that  defendinte 
wrongfully  enticed,  influenced,  and  induced  plaintiff's  husband  to  aban- 
don her,  is  an  allegation  of  fact  sufficient  to  sustain  an  action,  without 
alleging  the  particular  acts  by  which  such  result  was  ooiKummated. 
'SichoU  V.  TiicUoUy  134  Mo.  187,  35  S.  W.  577. 

*  Jonas  V.  Hirshhurg,  18  Ind.  App.  681,  48  N.  £.  656. 

In  an  action  by  a  husband  to  recover  for  loss  of  his  wife's  society  and 
assistance,  against  one  who  enticed  her  away  by  false  and  malicioiB 
statements  concerning  the  plaintiff,  it  is  unnecessary  to  aver  the  ciiar- 
acter  of  the  statements  whereby  the  wife's  affections  were  alienstei 
Bockman  v.  Ritter,  21  Ind.  App.  250,  52  N.  £.  100. 

IlXEQALlTY. 

311.  Disclosure  of  illegality  on  plead-         313.  Reference  to  statute. 

er's  part.  314.  Foreign  law. 

312.  Form  of  allegation  of  illegality.  315.  Question  left  in  doubt 

311.  Disclosure  of  illegality  on  pleader's  part. 

A  complaint  is  bad  on  demurrer  for  insufficiency,  if  it  shows 
on  its  face  that  plaintiff's  claim  is  illegal.* 

But  if  the  allegation  relied  on  as  showing  the  illegality  is  not  ma- 
terial, i.  e.,  not  essential, — as,  where  a  contract  sued  on  is  stated  as 
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having  been  made  on  a  day  which  fell  on  a  Sunday, — ^the  demurrer 
should  not  be  sustained;  for  the  pleader  could  establish  his  case  by 
proving  another  day,  and  the  variance  would  be  immaterial.^ 

^Daney  v.  Phelan,  82  Ga.  243,  10  S.  E.  205;  Western  U.  Teleg,  Co.  v. 
Yopst,  118  lod.  248,  3  L.  R.  A.  224,  20  N.  E.  222;  Galland  v.  Rosenfeld, 
N.  Y.  Daily  R^.  June  28,  1876. 

A  defense  that  a  contract  sued  on  is  void  as  in  restraint  of  trade  is  avail- 
able on  demurrer,  where  it  so  appears  from  the  face  of  the  complaint. 
MerchanW  Ad-Sign  Co.  v.  Sterling,  124  Cal.  429,  46  L.  R.  A.  142,  57 
Pae.  468. 

*Amory  v.  M^Cfregor,  12  Johns.  287,  6  Am.  Dec  316.  Contra,  see  Western 
V.  Teleg.  Co.  ▼.  Yopst,  118  Ind.  248,  3  L.  R.  A.  224,  20  N.  E.  222. 

312.  Form  of  allegation  of  illegality. 

A  general  allegation  that  an  act  or  transaction  was  illegal,  or  was  il- 
legal, imauthorized,  and  void,  or  was  contrary  to  statute,  or  not  ac- 
cording to  law,  or  the  like, — ^without  stating  facts  necessary  to  show 
illegality, — ^is  a  mere  conclusion  of  law,  and  not  sufficient  on  de- 
murrer.* 

If  suificient  facts  are  alleged  the  omission  to  add  a  formal  charac- 
terization of  the  result  as  illegal,*  or  even  inappropriately  character- 
izing it  as  a  fraud,'  will  not  vitiate. 

^Dickson  y.  Burk,  6  Ark.  412,  44  Am.  Dee.  521  (dictum). 

An  averment  in  a  complaint  to  restrain  an  auditor  of  a  city  from  auditing 
the  salary  demands  of  the  commissioners,  that  they  permitted  moneys 
to  he  ill^pally  drawn  from  a  fund  in  their  control,  is  merely  a  legal 
conclusion.     Callahan  v.  Broderick,  124  Cal.  80,  56  Pac.  782. 

And  an  averment  that  an  assessment  and  levy  were  illegal  and  void  in  law, 
and  wholly  unauthorized,  is  a  mere  conclusion.  Insurance  Co.  of  N.  A. 
v.  Bonner,  7  Colo.  App.  97,  42  Pac.  681. 

So  an  averment  in  a  petition  hy  a  wife  for  damages  against  a  liquor  dealer 
for  the  sale  of  liquor  to  her  husband  after  notice  not  to  do  so,  that  the 
sale  was  unlawful,  is  insufficient  as  a  statement  of  a  mere  conclusion 
of  law.    Russell  v.  Tippin,  12  Ohio  C.  C.  52. 

An  allegation  that  a  designated  person  is  not  now,  and  never  has  been» 
"legally  appointed  assignee"  for  a  second  person,  is  demurrable  as  a 
conclusion.    Smith  v.  Kaufman,  3  Okla.  568,  41  Pac.  722. 

*  Hedges  v.  Dam,  72  Cal.  520,  14  Pac.  133;  Pearce  v.  Watkins,  68  Md. 
634,  13  Atl.  376;  OHggs  v.  St.  Paul,  9  Minn.  246,  Gil.  231;  Stcart  v. 
Boughton,  35  Hun,  281;  Sprague  v.  Parsons,  14  Abb.  N.  C.  320,  Af- 
firmed as  to  tiiis  point  in  UN.  Y.  Civ.  Proc.  Rep.  17;  Clark  v.  Bowe, 
60  How.  Pr.  99;  Smith  v.  Lockxcood,  13  Barb.  209,  210;  Putter  v. 
Uejiry,  46  Ohio  St.  272,  20  N.  E.  334;  Pelton  v.  Bcmis,  44  Ohio  St.  51; 
Roberts  v.  Mathews,  77  Ga.  458  (conceding  that  greater  strictness  is 
required  in  suing  to  set  off  usuiy  or  recover  back  usurious  payments) ; 
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Bandy  r.  8t.  Paul  Olohe  Pub,  Co.  41  Minn.  18S,  4  L.  R.  A.  466, 42  N. 
W.  872 J  Peck  v.  Doran  d  W.  Co.  46  Hun,  434  (illegality  of  wafering 
eontract  held  sufficiently  shown  by  describing  the  course  of  desiing) ; 
TfickoU  T.  Lumpkin,  19  Jones  &  S.  88. 

In  2  Chitty  PI.  16th  Am.  ed.  402,  it  was  said:  "In  a  plea  of  illegality  the 
plaintiff's  participation  in  the  illegality  must  be  clearly  ^own  [Pelle- 
cat  V.  Angell,  2  Crom.  M.  k  R.  311) ;  but  it  is  not  necessary,  afur 
»howing  the  illegality,  to  aver  that  there  was  no  other  oonsderation 
for  the  contract  (Davis  y.  Holding,  1  Mees.  &  VV.  159)". 

A  plea  by  defendant  in  an  action  upon  a  note,  which  alleges  in  statutor? 
language  that  a  part  of  the  consideration  for  the  note  was  items  of 
charges  for  goods,  wares,  and  merchandise  sold  the  defendant  by  plain- 
tiffs on  Sunday,  and  that  the  sale  was  not  made  for  the  advancement 
of  religion,  or  in  the  execution  or  for  the  performance  of  some  work  of 
charity,  or  in  case  of  necessity,  is  sufficient,  although  it  does  not  ex- 
pressly allege  that  the  sales  were  in  violation  of  law.  WadsKorth  v. 
Dunnam,  117  Ala.  661,  23  So.  699. 

But  a  declaration  alleging  that  a  city  unlawfully  revoked  a  retailer's 
license  and  forced  him  to  sell  his  stock  of  liquors  at  great  loss  and  dam- 
age is  insufficient  without  showing  wherein  the  revocation  was  illegal, 
and  how  it  was  done.     Whaley  v.  Colum&iM,  89  Ga.  781,  15  S.  E.  694. 

A  petition  declaring  on  a  private  nuisance  need  not  expressly  eharacteri/^ 
tlie  acts  complained  of  as  unlawful  or  wTongful,  but  it  is  sufficient  to  al- 
lege substantive  facts  which  the  law  holds  unlawful  or  wrongful- 
Thomas  v.  Concordia  Cannery  Co.  68  Mo.  App.  350. 

An  allegation  that  a  foreign  building  and  loan  association  was  doing  hm 
ness  in  the  state  without  compliance  with  the  law,  and  that  mortgages 
in  question  were  executed  to  it  or  to  a  trustee  for  its  benefit,  sufficiently 
charges  that  the  business  was  illegal,  although  it  does  not  state  that  the 
corporation  had  a  domicil  or  an  office  or  agency  for  business  in  tbe 
state.    Myers  Mfg.  Co.  v.  Wetzel  (Tenn.  C?h.  App.)  35  S.  W.  896. 

An  allegation  that  plaintiff  has  not  fully  paid  for  stock  which  he  hold> 
docs  not  show  that  such  stock  is  illegal,  as  it  may  have  been  duly  issued 
without  being  fully  paid,  and  no  assessment  or  call  for  further  pajmeat 
been  made  thereon.    Holt  v.  Holt  Electric  Storage  Co.  79  Fed.  597. 

An  ans^ver  alleging  simply  that  the  bond  sued  on  "was  given  in  payment 
of  usurious  interest  by  a  contract  for  the  payment  of  the  same,"  with- 
out alleging  facts  sufficient  to  enable  the  court  to  see  that  sudi  oontraet 
was  illegal,  is  insufficient.  Anglo-American  Land,  Mortg.  d  Agency  Co. 
V.  Brohman,  33  Neb.  409,  50  N.  W.  271. 

Defendant  in  an  action  to  recover  a  gross  amount  as  taxes,  interest,  penal- 
ties, and  assessments  on  a  city  lot,  in  averring  that  a  portion  of  such 
taxes  and  assessments  are  illegal,  must  set  forth  what  part  and  how 
much  of  the  amount  sued  for  is  illegal,  and  the  ground  of  illegality. 
Hunter  v.  Austin,  9  Ohio  C.  C.  583. 

An  allegation  in  a  suit  in  Oklahoma  to  restrain  the  collection  of  taxe^. 
that  no  levy  of  the  territorial  taxes  was  made  by  the  county  commisaon- 
ers,  is  insufficient  to  show  the  illegality  of  the  tax,  in  the  absence  of 
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anj  averment  of  failure  of  the  territorial  board  of  equalization  and 
auditor  to  perform  their  duties,  as  the  commissioners  are  required  to 
act  only  in  case  of  such  failure.  Sharpe  v.  Engle,  2  Okla.  624,  39  Pae. 
384.     Rehearing  Denied  in  3  Okla.  10,  41  Pac.  34db 

•Faircloth  v.  De  Leon,  81  Ga.  168,  7  S.  £.  640. 

313.  Beference  to  statute. 

If  the  illegality  depends  on  a  statute,  it  is  not  necessary  to  refer  to 
the  statute  (unless  it  be  private,  local,  or  foreign)  ;  for  the  court  must 
take  judicial  notice  of  it.^ 

^Caaaard  v.  Hintnan,  1  Bosw.  207,  Affirming  14  How.  Pr.  84;  1  Cbitty, 
PI.  16th  Am.  ed.  509  (Sunday  law;  Citing  Peate  y.  Dicken,  1  Cromp.  M. 
&  R.  422,  427). 

314.  Foreign  law. 

A  pleading  stating  a  transaction  which,  according  to  our  law,  is 
illegal,  is  demurrable,  notwithstanding  an  allegation  that  it  was  au- 
thorized by  the  law  of  another  state  where  the  transaction  in  part  oc- 
curred, unless  the  facts  showing  that  the  transaction  was  such  as  to  be 
governed  by  the  law  of  such  otiier  state  are  also  alleged.* 

*In  Thatcher  r.  Morris,  11  N.  Y.  437  (action  for  lottery  prize  drawn  in 
Maryland,  by  the  law  of  which  the  lottery  was  authorized),  the  court, 
per  Allen,  J.,  says:  "The  courts  cannot,  in  the  absence  of  an  averment 
to  that  eflfect,  for  the  purpose  of  upholding  a  contract  conceded  to  be 
immoral  and  declared  to  be  illegal,  presume  that  it  was  made  in  some 
other  state  or  country  in  which  such  contracts  are  still  tolerated.  Nei- 
ther is  it  a  matter  of  defense,  to  be  alleged  by  the  defendant,  that  it 
was  made  within  the  state,  and  is,  therefore,  illegal.  The  legality  and 
validity  of  the  agreement,  and  the  consequent  liability  of  the  defendant, 
are  to  be  shown  by  the  plaintiff  by  proper  averments  in  the  complaint." 

Aa  to  Pleading  Foreign  Law,  see  SS  295,  296,  supra, 

315.  Question  left  in  doubt. 

If 9  discarding  mere  conclusions  of  the  pleader^  all  the  facts  alleged 
as  constituting  illegality  are  consistent  with  lawfulness^  a  demurrer 
should  not  be  sustained  on  the  ground  of  illegality.* 

'  This  appean  to  be  the  principle  which  controls.  See  the  foUowing  cases, 
where,  however,  the  principle  is  not  directly  discussed: 

Donovan  y.  Compagnie  Oenerale  Transatlantiqtte,  7  Jones  &  S.  619.  The 
defendant  should  be  held  to  dear  and  positive  averments.  In  an  action 
against  a  carrier  for  nondelivery  of  a  certain  case  of  goods,  where  the 
answer  alleged  that  plaintiff  delivered  baggage  and  merchandise  to  the 
carrier  at  the  time  alleged,  with  the  intention  of  its  being  smuggled. 
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and  that  on  arrival  she  did  smuggle  it,  the  averment  was  heM  defective 
in  that  it  did  not  allege  that  the  particular  case  in  question  was 
shipped  with  such  intent.  Motion  to  strike  out.  Van  Vorst,  J.,  said: 
"In  pleading  defenses  of  this  character,  to  avoid  liability,  the  defendint 
should  be  held  to  clear  and  positive  averments,  and  should  leare  no 
room  for  doubt  that  he  means  to  charge  distinctly  that,"  etc  Donovan 
Y.  Oompagnie  Generate  TransatUmtique,  7  Jones  &  8.  519. 

Standard  Oil  Co.  r.  Scofield,  16  Abb.  N.  C.  372,  holding  that  a  eontnct 
sued  on  will  not,  upon  demurrer,  be  deemed  void  as  in  unlawful  re- 
straint of  trade,  and  therefore  contrary  to  public  policy,  if  capable  of  a 
construction  consistent  with  a  lawful  intent;  although,  upon  a  trial 
where  all  the  facts  are  disclosed,  it  might  appear  that  the  arrangprneot 
was  illegal  and  to  effect  a  combination  inimical  to  the  interests  of  the 
public. 

Inability, 

816.  Here  conclusion. 

A  mere  general  allegation  of  inability,  without  anything  to  indicate 
tlie  kind  or  nature  thereof,  is  insufficient^ 

»Chitty,  PL  16th  Am.  ed.  336  (Citing  Coppin  ▼.  Humard,  2  Saund.  129, 
132,  to  the  effect  that  a  declaration  stating  that  arbitrators  could  not: 
make  their  award,  without  showing  the  special  cause  which  prevented 
them,  was  insufficient). 

-An  allcgfation  that  owing  to  sickness  defendant  was  in  no  condition  to 
execute  a  legal  note  is  bad.  Templeton  v.  Sharp,  10  Ky.  L.  Rep.  499,  9 
S.  W.  607,  096. 

Indebtedness. 

317.  "Indebted,"  or  "due,"  aa  a  conclusion. 

An  allegation  that  a  person  is  or  was  "indebted,"  even  though  add- 
ing, "for  moneys  received,"  etc.,  or  "for  services,"  etc.,  describing  tiie 
ground  of  indebtedness,  is  a  mere  conclusion,  and  insuiBcient  on  de- 
murrer,^ imless  details  of  time,  place,  request,  etc.,  are  given  sufficient 
to  amount  to  a  substantial  allegation  of  facts  showing  liability.* 

It  may  be  otlienvise  where  the  indebtedness  is  merely  collaterally 
relevant,  and  not  directly  involved, — as,  where  the  existence  of  other 
creditors  than  plaintiff  is  alleged.' 

An  allegation  that  a  sum  is  due,  if  by  the  context  it  appears  ti» 
mean  merely  that  a  person  is  indebted,  is  a  mere  conclusion,*  and  bad 
on  demurrer  except  where  sanctioned  by  statute;*  but  where  facts 
constituting  indebtedness  are  substimtially  alleged,  "due"  may  be  un- 
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derstood  to  mean  payable,  and  is  an  allegation  of  fact  sufficient  to 
show  maturity  of  the  debt.® 

^Roberts  ▼.  Treadtcell,  50  Cal.  520;  O'Connor  v.  Dingley,  26  Cal.  21;  Mil- 
lard V.  Baldicin,  3  Gray,  484 ;  Hollis  v.  Richardson,  13  Gray,  392 ;  Cod- 
ding V.  Mansfield,  7  Gray,  272;  Holgate  v.  Broome,  8  Mion.  243,  Gil. 
209;  Oray  v.  Kendall,  10  Abb.  Pr.  66,  5  Bosw.  666;  Lienan  v.  Lin- 
coln, 2  Duer,  670;  Merritt  v.  Millard,  5  Bosw.  645;  Bailey  v.  Rich- 
mond, 17  Jones  &  S.  519.  Contra,  Waters  v.  Clark,  22  How.  Pr.  104; 
Sampson  v.  Grand  Rapids  School  Furniture  Co.  55  App.  Div.  163,  66 
N.  y.  Supp.  815;  Crane  v.  Lipscomb,  24  S.  C.  430;  Roeder  v.  Brown, 
1  Wash.  Terr.  112. 

Otherwise,  if  the  indebtedness  is  alleged  to  be  on  an  account.  Moffet  v. 
Sackett,  18  N.  Y.  522. 

An  allegation  that  the  party  was  "bound,*'  made  as  establishing  the  lia- 
bility sued  on,  but  without  stating  facts  showing  that  he  was  bound, 
is  insufficient  on  demurrer.  Casey  v.  Mann,  5  Abb.  Pr.  91  (action  for 
negligence,  against  owner  alleged  to  be  **bound  to  repair"). 

It  is  error  to  submit  it  to  the  jury  to  find  whether  the  party  was  "bound  to 
know."    Berley  v.  Newton,  10  How.  Pr.  490. 

Otherwise,  of  an  allegation  that  by  his  writing  obligatory,  specifying  date, 
etc.,  he  acknowledged  himself  bound,  stating  the  terms  of  the  obligation 
according  to  legal  effect.     Gould,  PI.  57. 

"  Allen  V.  Patterson,  7  N.  Y.  476,  57  Am.  Dec.  542. 

•See  Neudecker  v.  Kohlherg,  81  N.  Y.  296. 

*Tookcr  V.  ArnowD,  76  N.  Y.  397;  Bailey  v.  Richmond,  17  Jones  A  S. 
519  (allegation  that  defendant  drew  more  than  was  due  him  ajB  salary, 
or  for  any  cause  whatsoever). 

Compare  Roberts  v.  Trcadtcell,  50  Cal.  520. 

Coiifra,  Tcssier  v.  Reed,  17  Neb.  105,  22  N.  W.  225. 

Compare  Tucker  v.  Lovcjoy,  73  Wis.  G6,  40  N.  W.  627,  where  it  was  held 
that  an  averment  that  compensation  became  due  in  1884,  for  services  al- 
leged to  have  been  rendered  in  1873,  was  a  mere  conclusion  and  that 
the  claim  was  barred  by  the  statute  of  limitations. 

An  allegation  in  a  complaint,  "that  all  said  advances  made  by  way  of  pay- 
ment of  said  overdrafts  were,  by  the  terms  thereof,  and  so  became,  im- 
mediately due  and  payable,"  is  a  sufficient,  although  an  awkward, 
allegation  of  an  ultimate  fact,  and  not  a  conclusion  of  law.  Bank  of 
Oroville  v.  Lawrence  (Cal.)   37  Pac.  936. 

•See  §   192,  supra, 

•  Smith  V.  Milton,  133  Mass.  369;  Allen  v.  Patterson,  7  N.  Y.  476,  57  Am. 
Dec.  542;  McKyring  v.  Bull,  16  N.  Y.  297,  69  Am.  Dec.  696. 

Indorsement. 

318.  Consideration. 

A  complaint  in  an  action  against  a  bank  by  a  depositor  having  suf- 
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ficient  funds  in  the  bank,  for  failure  to  pay  a  check  to  a  third  person, 
which  fails  to  allege  that  the  check  had  been  indorsed  by  the  payee, 
is  fatally  defective.^  But  an  allegation  that  the  check  sued  on  was 
presented  for  payment  in  the  usual  course  of  business  is  sufficient  to 
»how  that  it  was  indorsed  by  the  payees  to  whose  order  it  was  made 
payable.^ 

An  all^ifation  in  an  action,  that  a  defendant  corporation  duly  in- 
dorsed a  note  payable  to  its  order,  is,  as  against  a  demurrer,  a  suffi- 
cient statement  of  a  proper  indorsement  by  the  corporation.' 

In  an  action  by  an  indorsee  against  the  indorser  the  words,  in  the 
common  form  of  declaration,  that  the  defendant  '^became  liable,  and 
in  consideration  thereof  promised  the  plaintiff  to  pay  him"  the  note, 
sufficiently  aver  a  consideration  for  the  indorsement.*  But  an  aYe^ 
ment  that  a  note,  in  form  a  business  obligation,  was  indorsed  by  the 
defendant  for  another,  without  receiving  any  consideration  therefor, 
does  not  allege  that  it  was  a  loan  of  credit  to  the  indorsee,  so  as  tCi 
subject  the  note  to  rules  of  accommodation  paper.' 

A  statutory  requirement  that  the  consideration  for  the  indorsement 
and  delivery  of  negotiable  paper  be  averred  need  not  be  com- 
plied with,  where  the  action  is  not  upon  an  assignment  of  a  promis- 
sory note.* 

^  Rotcley  y.  NatUmal  Bank  of  Depotit,  63  Hnn,  550,  18  N.  Y.  Supp.  645. 
'  Eichner  v.  Bowery  Bank,  20  Misc.  90,  45  N.  Y.  Supp.  68. 
■  Youngs  t.  Perry,  42  App.  Div.  247,  59  N.  Y.  Supp.  19. 

A  complaint  which  aileges  that,  in  pursuance  of  an  agreement  bj  the  de 
fendant  corporation  that  it  would  execute  its  note  with  a  specified  in- 
dorser, it  executed  and  delivered  its  promissory  note,  whidi  is  set  forth 
in  full,  with  the  words  "indorsed,  Charles  E.  MoneU/'— miffideotlT 
avers  such  indorsement.  Moore  v.  Charles  E.  Monell  Co.  27  Misc. 
235,  58  N.  Y.  Supp.  430. 

*Bartl€tt  V.  Leathers,  84  Me.  241,  24  Atl.  842. 

^Littletoum  8av.  Inst,  v.  Werkheiser,  5  Northampton  Co.  Rep.  218. 

•M,  F.  Monarch  Co.  t.  First  Vat.  Bank,  105  Ky.  336,  49  8.  W.  3SL 

Infants. 

319.  Snpport, — necessaries. 

A  statement  in  an  action  against  a  father  for  the  support  and  main- 
lenanee  of  his  infant  child  is  insufficient  where  it  fails  to  aver  any 
express  contract,  and  contains  no  all^ation  of  the  reasonable  value 
of  the  services  furnished.* 
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An  ayerment  that  goods  furnished  a  minor  were  necessaries  is  not 
a  conclusion,  but  a  statement  of  fact.' 

An  infant  suing  to  recover  the  penalty  prescribed  for  the  denial  of 
the  full  and  equal  enjoyment  of  the  accommodations  of  an  inn  need 
not  aver  that  the  meals  and  lodgings  applied  for  were  necessaries.' 

^  McLaughlin  y.  McLaughlin,  169  Pa.  489,  28  Ati.  302. 
*Melton  T.  Katzenatein  (Tex.  Civ.  App.)  49  S.  W.  173. 
'Fruchey  y.  Eagleson,  15  Ind.  App.  88,  43  N.  £.  146. 

Ikjunctio2?. 

320.  Intent  or  threats.  322.  Sufficiency  of  ayermenta. 

321.  Irreparable  injury. 

320.  Intent  or  threats. 

A  bill  for  an  injunction  to  restrain  the  doing  of  a  certain  act  is  bad 
on  demurrer,  in  the  absence  of  any  allegation  that  defendants  are  pre- 
paring, intending,  or  threatening  to  do  the  act  sought  to  be  enjoined.^ 

>  Wilton  y.  Bandurant,  142  111.  645,  32  N.  E.  498. 

An  action  by  a  taxpayer  to  restrain  public  officers  from  iseuing  a  permit 
to  a  company  to  excayate,  erect  poles,  or  string  wires  in  a  public  park, 
cannot  be  maintained,  in  the  absence  of  an  allegation,  or  any  state- 
ment from  wbich  it  can  be  inferred,  that  the  defendants  baye  granted, 
threatened,  or  intended  to  grant  any  permission,  license,  or  franchise  to 
do  the  acts  complained  of.  Bheehy  y.  McMillan,  26  App.  Diy.  140,  49 
N.  Y.  Supp.  1088. 

A  bill  to  restrain  the  collection  of  a  portion  of  an  assessment  for  the  bene- 
fits arising  from  the  opening  of  a  street,  on  lAie  ground  that  such  assess- 
ment has  been  superseded  by  a  subequent  assessment,  is  insufficient 
where  it  does  not  allege  that  the  defendant  threatens  to  collect,  or  is 
proceeding  to  collect,  the  same.  Clark  y.  Worceeter,  167  Mass.  81» 
44  N.  £.  1082. 

321.  Irreparable  injury. 

An  allegation  of  irreparable  injury,  without  stating  the  facts  on 
which  it  is  based,  is  not  sufficient  for  an  injunction.* 

>  Mead  y.  SiirUng,  62  Conn.  586,  23  L.  R.  A.  227,  27  Atl.  591 ;    Birmingham 

Traction  Co.  y.  Southern  Bell  Teleph.  d  Teleg.  Co.  119  Ala.  144,  24  So. 
731;  Burrua  y.  Columbus,  105  Ga.  42,  31  8.  £.  124;  Brass  y.  Rathhone, 
153  N.  Y.  435,  47  N.  £.  905,  Affirming  8  App.  Diy.  78,  40  N.  Y.  Supp. 
460;  Wood  Y.  Pleasant  Ridge,  12  Ohio  C.  C.  177;  Colby  v.  Spokane, 
12  Wa^.  690,  42  Pac.  112;  Farland  y.  Wood,  35  W.  Va.  458,  14  6.  E. 
140. 

A  complaint  in  an  action  for  an  injunction,  wliich  ayers  that  the  defendant^ 
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by  its  acts,  'Hias  caused  and  does  cause  to  this  plaintiff  oontlauoos  and 
daily  damage,"  is  insufficient  for  failure  to  show  irreparable  damage  or 
injury.  California  yav.  Co.  ▼.  Umon  Transp.  Co.  122  Cal.  641,  55  Pac 
501. 

The  averment  in  a  complaint  to  enjoin  the  enforcement  of  a  void  tax,  tiiat 
if  the  treasurer  is  permitted  to  collect  the  tax,  "it  will  woik  a  great 
and  irreparable  injury  to  the  plaintiff,"  is  a  mere  conclusion  of  the 
pleader,  and  not  an  allegation  of  fact.  Insurance  Co.  of  2^.  A.  v.  Dotmer, 
24  Colo.  220,  49  Pac.  366. 

An  allegation  of  irreparable  injury  to  financial  credit,  without  stating  tiuit 
plaintiff  has  any  credit,  or  needs  any  credit,  or  is  engaged  in  any  occu 
pation  in  connection  with  which  credit  would  be  convenient,  is  iosulB- 
cient.    Mead  v.  Stirling,  62  Conn.  586,  23  L.  R.  A.  227,  27  Atl.  591. 

A  general  averment  of  irreparable  injury  in  a  petition  in  an  action  to  en- 
join threatened  injury  upon  real  property  is  insufficient  in  the  absence 
of  an  averment  of  facts  from  which  the  court  can  see  that  such  ao 
injury  mil  result  if  an  injunction  is  not  granted.  Schuster  v.  Myers 
148  Mo.  422,  50  S.  W.  103. 

A  bill  by  an  abutting  owner  to  restrain  the  construction  of  an  electric  rail- 
road over  a  public  highway,  alleging  that  the  building  or  conducting  of 
such  railroad,  the  necessary  grading  and  excavations,  and  the  8etlin<; 
of  poles  in  the  sidewalks  on  the  side  of  the  road,  owned  by  him,  will 
work  "irreparable  injury''  to  him,— does  not  show  with  sufficient  defi 
niteness  that  plaintiff  will  suffer  such  special  injury  as  will  entitle 
him  to  an  injunction.  Borden  v.  Atlantic  Highlands,  R,  B.  d  L.  B. 
Electric  R.  Co.  (N.  J.  Eq.)  33  Atl.  276. 

A  complaint  in  an  action  to  restrain  the  prosecution  of  an  action  on  a 
promissory  note,  on  the  ground  that  plaintiff  will  suffer  irreparable  in- 
jury, because  of  the  inability  of  the  original  holder  to  respond  to  a 
judgment  for  damages  all^[ed  to  have  been  sustained  by  his  failure  to 
comply  with  the  contract  out  of  which  the  note  arose, — is  insuffidoit, 
unless  it  alleges  the  insolvency  of  the  original  holder.  Old  Staten 
Island  Dying  Establishment  ▼.  Skinner  Engine  Co,  75  Hun,  116,  26 
N.  Y.  Supp.  1100. 

A  bill  for  an  injunction  by  a  party  alleging  a  good  legal  title,  to  restrain  a 
trespass  in  removing  timber  from  his  land,  must  charge  that  irreparable 
damage  will  result  if  the  injunction  is  denied,  setting  forth  the  facts 
constituting  such  injury,  or  allege  that  defendant  is  insolvent  CoUim 
y.  Sutton,  94  Va.  127,  26  S.  E.  415. 

The  averment  of  a  bill  to  enjoin  the  collection  of  a  tax  of  $93  upon  a  boat 
valued  at  $2,500,  that  irreparable  damage  will  ensue  to  the  oomplaiftant 
cannot  be  treated  as  the  averment  of  an  actual  fact.  lAnehan  R^ 
Transfer  Co.  ▼.  Pendergrass,  16  C.  C.  A.  685,  36  U.  S.  App.  48,  70  Fed, 
1. 

A  bill  to  enjoin  the  destruction  of  tea  found  not  to  equal  the  statutory 
standard  does  not  show  that  there  will  be  an  irreparable  injury,  by 
allegations  that  the  defendant  threatens  to  destroy  the  tea  and  will  de- 
stroy it  unless  restrained,  and  that  such  in  jury  will  be  irreparable,  and 
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not  BUflceptible  to  pecuniary  compensation,  and  will  destroy  the  import- 
ing business  in  which  complainants  are  engaged.  Sang  Lung  y.  Jack- 
son, 85  Fed.  502. 

A  sufficient  averment  of  irremediable  injury  to  warrant  an  injunction 
against  infringement  of  a  patent  is  made  by  stating  that,  unless  en- 
joined, the  defendant  will  continue  to  infringe  the  patent,  causing 
great  and  irremediable  loss  to  the  plaintiff.  Wyckoff  v.  Wagner  Type- 
tcriter  Co,  88  Fed.  515.. 

A  complaint  in  an  action  for  an  injunction  need  not  allege  that  plaintiff 
will  suffer  irreparable  injury  if  the  relief  by  injunction  is  not  granted, 
but  it  is  sufficient,  under  Ind.  Rev.  Stat.  1894,  §  1162,  to  allege  that 
plaintiff  will  suffer  great  injury.  Xenia  Real  Estate  Co.  v.  Macy,  147 
Ind.  568,  47  N.  E.  147. 

322.  SuflBciency  of  averments. 

A  petition  for  an  injunction  is  bad  on  demurrer  where,  admitting 
all  the  allegations  therein  to  be  true,  it  shows  that  plaintiff  had  a  com- 
plete and  adequate  remedy  at  law  for  the  injury  sustained.^ 

A  general  demurrer  to  a  bill  to  enjoin  the  expenditure  of  public 
funds  will  be  overruled  where  the  bill  states  a  case  for  an  injunction 
in  any  particular.^ 

Complainant  in  an  action  to  enjoin  the  enforcement  of  a  tax,  so  far 
as  it  is  illegal,  must  state  the  facts  showing  what  is  legal  and  what  is 
void;  and  the  mere  allegation  that  he  has  paid  all  taxes  legally  as- 
sessed is  not  suSicient.^ 

A  complaint  in  an  action  to  enjoin  the  enforcement  of  a  judgment 
rendered  by  a  court  of  general  jurisdiction  is  demurrable,  unless  the 
facts  stated  therein  are  sufficient  to  overcome  the  presumption  of  the 
validity  of  the  judgment* 

A  bill  to  enjoin  a  levy  on  property  in  which  the  execution  debtor 
has  an  equity  should  state  the  nature  of  the  equity,  so  that  the  court 
can  determine  whether  or  not  he  would  be  injured  by  a  sale  thereof.'^ 

^Planet  Property  d  Financial  Co.  r.  8t.  Louis,  0.  H.  d  C.  B,  Co.  116  Ma 
613,  22  S.  W.  616. 

*Ecroyd  v.  Coggeshall,  21  K  I.  1,  41  Atl.  260. 

•  Insurance  Co.  of  N.  A.  v.  Bonner,  24  Colo.  220,  49  Pac.  366. 

A  petition  by  a  taxpayer  to  restrain  the  collection  of  taxes  made  excessive 
by  an  ill^al  exemption  must  show  the  amount  in  which  such  taxes 
have  80  been  made  excessive,  or  allege  other  facts  or  amounU  from 
which  such  excess  may  be  arrived  at  by  mathematical  computation. 
Altgelt  V.  San  Antonio,  81  Tex.  436,  13  L.  R.  A.  383,  17  S.  W.  75. 

*  Davis  V.  Clements,  148  Ind.  605,  47  N.  E.  1056. 

A  petition  for  an  injunction  against  the  enforcement  of  an  execution  upon 
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a  judgment,  which  wholly  omits  to  charge  fraud  in  the  procuremeat  of 
the  judgment  sought  to  be  enjoined,  is  insufficient,  although  it  shows 
an  irregularity  in  such  procurement.    Davis  v.  Wade^  58  Mo.  App.  Ml. 

Allegations  that  a  judgment  was  rendered  without  jurisdiction  of  the  »ul>- 
ject-matter  or  person  of  defendant,  that  no  sufficient  ground  for  publi- 
caUon  was  shown,  and  that  the  affidavit  stated  no  ground  for  attach- 
ment,— are  mere  legal  conclusions,  and  not  sufficient  to  require  the  es- 
joining  of  the  judgment.  Gum-Elaatic  Roofing  Co.  ▼.  Mexico  Pvh.  Co. 
140  Ind.  158,  30  L.  R.  A.  700,  39  N.  E.  443. 

■  Davis  V.  Beall,  21  Tex.  Oiv.  App.  183,  50  8.  W.  1066. 

So,  a  complaint  states  no  cause  for  enjoining  a  sale  of  a  valuable  paiotiog. 
under  an  execution,  where  it  merely  aUeges  tiiat  there  is  no  market  for 
such  property  at  the  place  where  it  was  seized,  and  that  to  sell  it  there. 
under  execution,  would  be  a  great  and  unnecessary  sacrifice,  and  that 
the  only  market  in  the  country  for  such  property,  known  to  the  oom- 
plainant,  is  New  York  city.  IfaahinUe  Trust  Co,  t.  WecM?«r,  102  Tena. 
66,  50  S.  W.  763. 

Insanity. 

See  also  Inabujit,  S  316,  supra. 

323.  General  allegation. 

An  allegation  that  a  person  "was  of  unsound  mind,  and  for  that 
cause  legally  incapable  of  making^'  the  transaction  which  the  pleader 
seeks  to  impeach,  is,  on  demurrer,  a  suilicient  allegation  of  tiie  fact 
of  mental  incapacity.^ 

^  Riggs  v.  American  Tract  Soc.  84  N.  Y.  330,  Reversing  on  another  point  7 
Abb.  N.  C.  433. 

For  other  cases,  see  Jfoore  v.  Francis,  20  N.  Y.  S.  R.  641,  3  N.  Y.  Supp.  162; 
Valentine  v.  Lunt,  115  N.  Y.  496,  22  N.  E.  209,  Reversing  51  Hun,  544, 

Re  Kohler,  79  Cal.  313,  21  Pac.  768;    Byrd  v.  Nunn,  25  Week.  Rep.  749; 

Re  Qharky,  57  Cal.  274. 

Insolvency. 

324.  Insolvency    a    fact,    but    not    al-     326.  Sufficiency  of  averments. 

ways  enough.  327.  Fraudulent  conveyances. 

325.  Necessity  of  averment.  328.  Appointment  of  receiver. 

324.  Insolvency  a  fact,  but  not  always  enongh. 

That  a  person  or  corporation  was  ^'insolvent"  is  an  allegation  of 
fact.*    Where  it  is  necessary  to  show  that  it  was  useless  to  endeavor 
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to  collect  from  him,  it  must  also  be  shown  that  he  had  no  property  out 
of  which  the  demand,  or  part  thereof,  could  be  collected.^ 

^ Broicn  r.  Carbonate  Bank,  34  Fed.  776  (creditor's  suit.  Held  that  evi- 
dence of  insolvency  need  not  be  aUeged). 

* Bmythe  v.  Scott,  106  Ind.  245,  6  N.  E.  145  (action  against  indorser). 

In  Thorp  ▼.  Munro,  47  Hun,  246,  an  allegation  of  the  insolvency  of  the 
executor,  and  that  he  had  expended  the  personal  assets  of  the  estate, 
waa  held  adnutted  by  demurrer;  so  that  no  accounting  waa  necessary 
to  charge  a  legacy  on  the  real  estate. 

325.  Kecessity  of  avennent. 

Plaintiff  in  an  action  in  equity  to  compel  contribution  by  solvent 
cosureties  must  allege  the  insolvency  of  the  principal  debtor.*  And 
a  complaint  in  an  action  based  on  defendant's  fraudulently  inducing 
a  purchaser  of  goods  from  the  plaintiff  not  to  pay  for  them  must 
allege  the  insolvency  of  the  purchaser,  or  in  some  way  negative  plain- 
tiff's ability  to  collexjt  the  purchase  price  from  him  by  legal  process.^ 
But  the  complaint  in  an  action  to  enforce  a  vendor's  lien  need  not 
aver  the  insolvency  of  the  vendee.^  Nor,  in  a  suit  by  one  who  had 
rendered  services  to  a  county  clerk  as  a  copyist,  to  restrain  the  county 
treasurer  from  paying  the  amount  due  to  the  county  clerk,  is  it  neces- 
sary to  allege  the  latters  insolvency.* 

An  allegation  of  insolvency  is  not  necessary  in  an  action  to  have 
a  mortgage  giving  a  preference  to  one  creditor,  executed  simultaneous- 
ly with  an  assignment  for  the  benefit  of  creditors,  declared  void,  and 
a  sale  of  the  mortgaged  property  enjoined.^ 

^Fischer  v.  Gaithery  32  Or.  161,  51  Pac.  736  (Citing  Gross  v.  Dains,  87 
Tenn.  226,  11  S.  W.  92;  Morrison  v.  Poyntz,  7  Dana,  307,  32  Am.  Dec 
92). 

'  Boos  y.  Brown,  15  Ind.  App.  459,  44  N.  £.  325. 

^Btevens  v.  Flannagan,  131  Ind.  122,  30  N.  E.  898. 

*  Crosby  V.  Bastedo,  57  Neb.  15,  77  N.  W.  364. 

'Peed  V.  EUiott,  134  Ind.  536,  34  N.  E.  319. 

6o,  in  a  bill  by  creditors  to  subject  property  alleged  to  have  been  pur- 
chased in  the  name  of  a  third  person  with  the  money  of  the  debtor,  it 
lA  not  necessary  to  aver  that  the  debtor  is  insolvent,  under  Ala.  Code, 
S  818.    Rice  v.  Eiseman  Bros,  d  Co.  122  AU.  343,  25  So.  214. 

326.  Suficiency  of  averments. 

An  allegation  that,  at  a  specified  time,  a  certain  person  was,  and 
ever  since  has  been,  indebted  in  large  sums,  unable  to  pay  his  debts, 
and  insolvent,  is  a  sufficient  averment  of  insolvency  at  such  time.* 
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An  avarnient  that  the  drawer  of  a  sight  draft  remaiiied  hi  rqm- 
table  credit^  and  continued  to  do  business  up  to  and  including  a  8peci« 
fied  date,  is  suificient  to  warrant  the  conclusion  that  he  was  solvent 
and  able  to  pay  the  draft  up  to  such  date.^ 

An  avennent  that  the  defendant  corporation's  only  property  is  its 
leasehold  interest  in  a  oertain  building,  and  that  such  interest  is  mort- 
gaged for  an  amount  greatly  in  excess  of  its  value,  is  a  sufficient  alle- 
gation of  insolvency .* 

A  plea  which  simply  sets  up  an  adjudication  of  insolvency  is  insuffi- 
cient under  a  statute  by  which  the  discharge,  and  not  the  adjudication 
in  insolvency,  effects  the  discharge  of  a  debtor  from  provable  debts.* 

'  Fitzgerald  y.  Neustadt,  91  Cal.  600,  27  Pac.  936. 

*  Citizens  Nat,  Bank  t.  Third  Nat,  Bank,  19  Ind.  App.  09,  49  N.  £.  171. 

■  Chicago  Exhibition  Co.  y.  IlUnois  State  Bd.  of  Agri.  77  111.  App.  339. 

But  an  averment  in  a  complaint  in  an  action  to  enforce  a  debt  due  by  a 
corporation  againist  stockholders  w^o  have  not  paid  their  subscriptions, 
of  the  recovery  of  a  judgment  and  the  return  of  an  execution  nulla  bona 
by  the  sheriff  of  a  county  other  than  that  in  which  the  defendant  has 
his  residence  and  his  property  is  located, — does  not  sufficiently  allege 
the  insolvency  of  the  corporation.    Salt  Lake  Eardtcare  Co.  v.  Tintie 

Mill.  Co,  13  Utah,  423,  45  Pac.  200. 

•  White  v.  McCaughey,  20  R.  L  1,  36  Atl.  840. 

327.  Fraudulent  conveyances. 

The  averment  in  a  complaint  in  an  action  to  set  aside  a  conveyance 
as  fraudulent,  tliat  at  the  time  of  the  conveyance  the  grantor  did  not 
have  property  subject  to  execution  sufficient  to  pay  the  sheriff's  judg- 
ment, is  equivalent  to  an  averment  that  he  was  insolvent  at  that  time.^ 

But  a  bill  to  set  aside  a  fraudulent  conveyance  as  a  doud  on  title  in 
favor  of  an  execution  creditor  need  not  allege  that  by  reason  of  the 
fraudulent  conveyance  the  debtor  rendered  himself  insolvent* 

>  Vanaickle  y.  Shenk,  150  Ind.  413,  50  N.  £.  3S1. 

■  Phillipa  V.  Kesterson,  154  lU.  572,  39  N.  E.  599. 

And  a  bill  by  a  judgment  creditor  to  set  a^side  as  fraudulent  a  conveyaooe 
of  land  made  by  one  of  the  debtors,  and  subject  the  same  to  the  lien 
of  the  judgment,  need  not  aver  the  insolvency  of  the  other  debtor,  who 
had  no  interest  in  the  land.     Quinn  v.  People,  45  Ul.  App.  547. 

S28.  Appointment  of  receiver. 

A  bill  for  the  appointment  of  a  receiver  for  an  insolvent  corpora- 
tioay  which  simply  alleges  that  the  corporation  has  become  insolvent 
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and  BTispended  its  btisiuess  for  want  of  sufficient  funds,  without  allege 
ing  the  facts  and  circumstances  showing  its  insolvency,  is  fatally  de- 
fective.* 

A  complaint  for  the  dissolution  of  an  insolvent  partnership  and  the 
appointment  of  a  receiver  sufficiently  alleges  insolvency  for  the  pur- 
pose of  giving  a  temporary  receiver  appointed  therein  an  equitable 
lien  upon  the  assets  for  the  benefit  of  creditors,  where  it  shows  an  in- 
ability to  pay  debts  as  they  mature,  and  prays  for  a  dissolution,  and 
the  appointment  of  a  receiver  to  settle  the  alfairs  of  the  firm,  includ- 
ing the  payment  of  just  debts.* 

An  allegation  in  the  complaint  in  an  action  for  the  appointment 
of  a  receiver,  that  executions  obtained  on  firm  debts  against  a  part* 
ner  who  assumed  their  payment  have  been  returned  nulla  bona,  is  a 
sufficient  averment  of  his  insolvency.' 

But  it  need  not  be  alleged  in  an  action  between  partners,  where  the 
appointment  of  a  receiver  is  prayed  for,  that  the  defendant  partner, 
or  one  to  whom  he  has  transferred  assets  left  with  him  for  the  pay- 
ment of  partnership  debts,  is  insolvent.* 

*  Atlantic  Trust  Co.  t.  Consolidated  Electric  Storage  Co,  49  N.  J.  Eq.  402, 
23  Atl.  934. 

■  Myers  v.  Myers,  18  Misc.  663,  43  N.  Y.  Supp.  737. 

•Allen  ▼.  Cooley,  53  S.  C.  414,  31  S.  £.  634. 

*Ihid. 

Insukancb. 

329.  Accident  insurasce.  333.  Occupancj. 

330.  Insurable  interest.  334.  Ownership;  value. 

331.  Performance  of  acts  or  conditions.  335.  Proof  of  loss, — ^waiver. 

332.  Duration  of  policy. 

329.  Accident  insurance. 

A  complaint  which  states  the  existence  of  the  disability,  in  the  lan- 
guage of  the  policy,  is  sufficient^ 

A  declaration  upon  a  policy  insuring  against  all  direct  loss  or  dam- 
age, except  the  losses  caused  directly  or  indirectly  by  fire  or  lightning, 
by  any  accident  to  or  by  the  engines,  boilers,  elevators,  etc.,  on  the 
premises,  is  deinuiTable  when  it  fails  to  state  that  the  loss  was  not 
caused  directly  or  indirectly  by  fire.* 

A  petition  in  an  actiois  upon  a  policy  of  accident  insurance,  restrict- 
ing the  liability  of  the  company  co  death  or  injury  from  external,  vio- 
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lent,  and  accidental  means,  should  allege  that  the  injuries  from  whi(^ 
the  death  resulted  were  incurred  through  such  means.^ 

The  plaintiff  need  not  negative  prohibited  acts  or  exceptions  which 
•constitute  matter  of  defense.^ 

A  petition  in  an  action  on  a  policy  of  life  and  accident  insurance  \a 
sufficient  where  it  avers  the  issuance  of  a  policy  for  a  valuable  c(Misid- 
•eration,  the  relation  of  the  plaintiff  to  the  assured,  the  death  of 
the  assured  by  accident  not  excepted  in  the  policy,  that  proofs  of  death 
-were  duly  furnished  in  accordance  with  the  requirements  of  the  pol- 
icy, and  that  plaintiff  has  duly  and  legally  performed  all  the  condi- 
tions of  the  policy  on  her  part* 

» McElfresh  v.  Odd  Fellows  Aoci.  Co.  21  Ind.  App.  557,  52  N.  E.  819. 

•  Western  Refrigerator  Co.  v.  American  Casualty  Ins.  d  Security  Co.  51 

Fed.  155. 

■  Hester  t.  Fidelity  d  C.  Co.  69  Mo.  App.  186. 

*  Fidelity  d  C.  Co.  v.  Weise,  80  111.  App.  499,  holding  that  the  declaration 

in  an  action  on  an  accident  insurance  policy  providing  that  in  case  of 
injuries  inflicted  upon  the  deceased,  or  received  bv  him  while  insane, 
the  company  shall  be  liable  only  for  the  amount  of  premium  paid,  need 
not  allege  that  the  insured  was  sane  when  he  received  the  injury  iKticfa 
caused  his  death,  or  that  he  did  not  commit  suicide. 

A  petition  in  an  action  on  an  accident  insurance  policy,  alleging  that  the 
insured,  at  a  specified  time  and  place,  received,  while  eatii^  his  sup- 
per at  a  restaurant,  injuries  caused  by  a  cyclone,  from  which  he  die<l 
on  the  same  day,  sufficiently  states  the  circumstances  of  his  death,  and 
is  not  defective  in  failing  to  state  the  occupation  in  which  the  insured 
was  engaged  at  the  time  of  his  death.  Standard  Life  d  Acci.  Ins.  Co. 
V.  Koen,  11  Tex.  Civ.  App.  273,  33  S.  W.  133. 

But  the  petition  in  an  action  on  an  accident  policy,  providing  that  ii  the 
insured  is  killed  in  any  occupation  classed  as  more  liazardous  than  that 
recited  in  the  application  the  beneficiary  should  be  entitled  only  to  the 
amounts  named  in  the  division  so  classed  as  more  hazardous,  must, 
where  plaintiff  sues  for  the  full  amount,  allege  that  the  insured  was 
not  killed  in  a  more  hazardous  occupation  than  that  in  which  he  «xs 
classed.  American  Acci.  Co.  v.  Carson,  99  Ky.  441,  34  L.  R.  A.  301,  36 
S.  W.  169. 

'  Eotoe  V.  Pacific  Mut.  L.  Ins.  Co.  75  Mu.  App.  63. 

'SSO.  Insurable  interest. 

It  is  essential  to  a  declaration  upon  an  insurance  policy  that  it 
Allege  an  insurable  interest  in  the  plaintiff  at  the  time  the  policy  was 
issued,  and  also  at  the  time  of  loss.^ 

Where  an  insurance  company  contracts  with  the  person  whose  life 
is  insured  to  pay  the  sum  insured  to  another  person  it  is  not  necessary 
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fo"  the  latter  in  an  action  brought  by  him  upon  the  policy  to  show 
that  he  had  an  insurable  interest  in  the  life  insured.* 

*  Diclerman  v.  Vermont  Mut,  F.  Ins.  Co.  07  Vt.  99,  30  Atl.  808 ;  Harness  v. 
National  F.  Ins.  Co.  62  Mo.  App.  245  (Citing  Fowler  v.  New  York  In- 
demnity Ins.  Co.  26  N.  Y.  422;  Hardmck  v.  State  Ins.  Co.  20  Or.  547, 26 
Pac.  840;  Lane  v.  Maine  Mut.  F.  Ins.  Co.  12  Me.  44,  28  Am.  Dec.  150; 
Commercial  Union  Assur.  Co,  v.  Dunbar,  7  Tex.  Civ.  App.  418,  26  S.  W. 
628). 

But  a  declaration  in  an  action  on  an  insurance  policy,  which  sets  out  a 
good  and  suificient  cause  of  action,  is  not  demurrable,  even  though  it 
fails  to  allege  that  plaintiff  has  an  insurable  interest  in  the  property, 
since  the  defect  could  only  be  reached  by  special  demurrer,  which  ha.s 
been  aboli&Ked.     Mutual  F.  Ins.  Co.  v.  Ward,  95  Va.  231,  28  S.  E.  20U. 

A  petition  in  an  action  on  a  fire  insurance  policy,  alleging  that  defendant 
insured  plaintiff  against  loss  by  fire,  "on  his  stock  of  goods  and  fix- 
tures kept  in  his  store,"  does  not  sufficiently  allege  that  plaintiff  had 
an  insurable  interest  in  the  property  covered  by  the  policy  when  the 
policy  was  issued,  or  at  the  time  the  policy  was  issued  and  delivered. 
Clevinger  v.  Northwestern  Nat.  Ins.  Co.  71  Mo.  App.  73. 

A  petition  in  an  action  on  a  fire  insurance  policy,  alleging  that  after  the 
insurance  was  obtained  the  insured  executed  a  mortgage  on  the  premises 

to  a  specified  association  to  secure  the  sum  of  dollars,  and,  with 

the  consent  of  the  insurance  company,  assigned  and  transferred  the 
policy  to  such  association,  is  insufficient  to  show  that  suoh  association 
had  any  definite  interest  in  the  insured  property.  Alamo  F.  Ins.  Co.  v. 
Davis  (Tex.  Civ.  App.)  45  S.  W.  604. 

A  petition  by  "O.  M.  Moore*'  on  an  insurance  policy  payable  to  "M.  O. 
Moore,  mortgagee"  is  insufficient  to  show  plaintiff's  interest  in  the  pol- 
icy, in  the  absence  of  any  allegation  that  her  name  was  incorrectly 
stated  in  the  policy,  or  that  plaintiff  and  "M.  0.  Moore"  are  one  and 
the  same  person,  or  that  it  has  been  assigned  to  plaintiff.  Farmers*  d  M. 
Ins.  Co.  V.  Moore,  48  Neb.  713,  67  N.  W.  764. 

A  complaint  in  an  action  on  an  insurance  policy  by  the  owner  of  the  in- 
sured property  and  one  to  whom  the  assignee  of  a  mortgage  thereon,  to 
whom  the  loss  is  made  payable  "as  interest  may  appear,"  has  assigned 
his  interest,  alleging  that  the  loss  was  payable  to  such  assignee,  and 
the  assignment  of  the  latter's  interest,  is  not  insufficient  because  it 
does  not  specially  allege  that  there  is  any  mortgage  on  the  property,  or 
the  extent  and  character  of  the  assignee's  interest,  as,  if  the  latter  has 
none,  the  entire  amoimt  is  payable  to  the  owner.  Ermentrout  v.  Amer- 
ican F.  Ins.  Co.  60  Minn.  418,  62  N.  W.  643. 

An  insurable  interest  is  shown,  in  a  complaint  upon  a  fire  insurance  policy, 
where  the  policy  speaks  of  plaintiffs'  interest  in  the  building  as  that  of 
contractors,  and  alleges  that  the  amount  of  their  insurable  interest  and 
the  damage  to  the  building  was  greater  than  the  sum  for  which  judg- 
ment is  demanded,  and  that  they  were  obliged  to  restore  the  damaged 
building.  Sullivan  v.  Spring  Garden  Ins.  Co,  34  App.  Div.  128,  54  N. 
Abb.  Pl.  Vol.  I.— 35. 
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Y.  Supp.  629  (Distinguishing  Freeman  ▼.  Fulton  P.  Ins.  Co.  38  Barb. 
247). 

An  insurable  interest  in  plaintiff  in  an  action  upon  a  policy  of  Insiimice  i? 
averred  by  a  petition  alluring  that  the  policy  was  made  payable  to  him 
as  his  interest  might  appear,  and  that  he  had  a  lien  on  the  property  to 
secure  an  indefaiedneae  due  him  by  the  persons  to  whom  the  policy  was 
issued,  which  existed  at  the  time  of  the  fire.  Sun  Mut.  Int.  Co.  v. 
Tufts,  20  Tex.  ttv.  App.  147,  60  S.  W.  180. 

*  Prudential  Ins.  Co.  y.  Eunn,  21  Ind.  App.  525,  52  N.  E.  772. 

331.  Performance  of  acts  or  conditions. 

Plaintiff  in  an  action  upon  an  insuranoe  policy  is  required  to  plead 
performanoe  only  of  such  affirmative  acts  as  are  necessary  to  perfect 
his  right  of  action,  and  need  not  aver  ooinpliance  with  conditions  pro- 
viding that  the  policy  shall  become  void  or  inoperative,  or  the  insurer 
be  relieved  from  liability,  upon  the  happening  of  some  event,  in  the 
doing  or  omission  of  some  act^ 

The  complaint  need  not  set  forth  conditions  and  agreements  collat- 
eral to  defendant's  undertaking  and  plaintiff's  right  to  recover.* 

An  averment  in  a  declaration  on  a  policy  of  insuranoe,  that  the 
plaintiff  haa  performed  all  the  conditions  and  tilings  necessary  to  be 
performed  on  his  part  to  entitle  him  to  recover  on  the  contract,  in- 
cludes assent  to  an  agreement  to  pay  assessments  in  addition  to  the 
cash  premium  which  is  made  a  part  of  the  consideration  for  the  policy 
and  a  condition  of  it,^  but  does  not  sufficiently  allege  that  he  has  had 
an  appraisal  or  an  award,  where  this  is  required  by  the  policy.* 

'  Moody  T.  Amazon  Ins.  Co.  52  Ohio  St  12,  26  L.  R.  A.  313,  38  N.  £.  1011 
(directed  a  verdict). 

A  declaration  on  an  endowment  certificate  need  not  allege  payment  of  all 
assessments,  and  compliance  with  all  the  laws  governing  the  order,  al- 
though such  payment  and  compliance  are  required  by  the  certificate  as 
a  condition  to  its  remaining  in  force.  Supreme  Lodge,  K.  of  P.  v.  Me- 
Lennan,  69  111.  App.  599. 

A  complaint  in  an  action  upon  a  Minnesota  standard  policy  of  fire  insur- 
ance need  not  negative  loss  from  excepted  causes.  Sohrepfer  v.  Rock- 
ford  Ins.  Co.  77  Minn.  291,  79  N.  W.  1005. 

A  declaration  on  a  Lloyds  policy  need  not  aver  that  the  liability  of  the  de- 
fendants has  not  been  discharged  or  exhausted,  under  a  condition  limit- 
ing the  amount  of  their  liability,  as  that  is  a  condition  subsequent  for 
their  protection,  to  be  set  up  by  way  of  defense.  Enterprise  Lumber  Co. 
V.  Mundy,  62  N.  J.  L.  16,  55  L.  R.  A.  193,  42  Atl.  1063  (Citing  Whippk 
V.  United  F.  Ins.  Co.  20  R.  I.  260,  38  Atl.  498;  Lounsbury  v.  Protection 
Ins.  Co.  8  Conn.  459,  21  Am.  Dec  686;  Den  ew  dem.  Oreem  y.  Steelman, 
10  N.  J.  L.  193). 
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A  declaration  on  an  insurance  policy,  providing  that  if  the  building  or  any 
part  thereof  fall,  except  as  the  result  of  fire,  the  insurance  shall  imme- 
diately cease,  need  not  aver  that  neither  the  building  insured,  nor  any 
part  thereof,  fell,  except  as  the  result  of  fire.  London  d  L,  F,  Ins,  Co. 
V.  Crunk,  91  Tenn.  370,  23  S.  W.  140. 

*FarreU  v.  American  Employers'  Liability  Ins.  Co.  68  Vt.  136,  34  Atl.  478. 

*  Whipple  V.  United  F.  Ins.  Co.  20  R.  I.  200,  38  Atl.  498. 

*  Mosness  y.  Germanr American  Ins.  Co.  50  Minn.  341,  52  N.  W.  932. 

332.  Duration  of  policy. 

An  allegation  that  an  iiumrance  policy  was  in  ftdl  fore©  and  effect 
at  the  time  of  the  loss  is  indispensable  in  an  action  thereon.* 

*  Johnson  v.  Home  Ins.  Co.  3  Wyo.  140,  6  Pac.  729. 

A  petition  whic!h  fails  to  state,  in  an  action  upon  a  fire  insurance  policy, 
that  the  defendant  undertook  to  insure  for  a  definite  period,  whereby  it 
fails  to  appear  whether  the  insurance  covered  the  date  of  the  loss,  is 
fatally  defective.  Shaver  ▼.  Mercantile  Toun  Mut.  Ins.  Co.  79  Mo.  App. 
420. 

But  a  complaint  in  aa  action  on  a  policy  of  fire  insurance  alleging  that,  in 
consideration  of  a  payment  by  plaintiif  tn  defendant  of  a  designated 
premium,  defendant,  by  his  authorized  agent,  made  its  written  policy  of 
insurance,  whereby  it  insured  plaintiff  against  loss  or  damage  by  fire  in 
a  designated  amount;  that  the  plaintiff  had  an  insurable  interest  in  the 
property;  and  that  on  a  designated  day  two  and  a  half  mon'^iis  after 
the  issuance  of  the  policy  the  insured  property  was  totally  destroyed  by 
fire, — states  a  cause  of  action,  although  it  does  not  allege  the  duration 
of  the  policy,  or  that  the  loss  occurred  during  its  life,  as  the  fair  mean- 
ing of  the  complaint  is  that  its  duration  was  for  an  indeterminate  and 
unfixed  period  of  time.  Hartford  F.  Ins.  Co.  ▼.  Kahn,  4  Wyo.  364,  34 
Pao.  895. 

333.  Occnpancy. 

An  allegation  in  a  complaint  in  an  action  upon  a  fire  insurance 
policy,  tliat  the  plaintiff,  in  all  respects,  complied  with  its  conditions 
and  stipulations,  sufficiently  avers  that  the  property,  at  the  time  of 
the  loss,  was  occupied  as  provided  for  in  the  policy,  without  a  special 
allegation  to  that  effect.* 

^Insurance  Co.  of  N.  A.  v.  Coombs,  19  Ind.  App.  331,  49  N.  E.  471. 

So,  a  declaration  upon  a  contract  of  insurance,  which  provides  that  the 
property  was  insured  "while  occupied  as  a  private  dwelling-house  by  a 
tenant,"  is  sufficient  if  it  argumentatively  appears  therefrom  that  the 
house  was  occupied  at  the  time  of  the  loss  as  it  was  at  the  time  the 
policy  was  issued.  Davis  v.  New  England  F.  Ins.  Co.  70  Vt.  217,  39 
Atl.  1095. 

An  answer  in  an  action  upon  an  insurance  policy  issued  since  the  passage 
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of  Ohio  act  March  5,  1879|  alleging  the  breach  oi  a  condition  that  the 
insurer  shall  not  be  liable  where  the  building  is  vacant  without  consent 
of  the  company,  indorsed  on  the  policy,  is  insufficient  unless  it  is  also 
averred  that  the  risk  was  thereby  increased.  Moody  v.  Amazon  Ins. 
Co,  52  Ohio  St.  12,  26  L.  K.  A.  313,  38  N.  E.  1011. 

334.  Ownership;  value. 

An  action  on  a  fire  insurance  policy  is  fatally  defective,  where  it 
fails  to  allege  plaintiff's  ownership^  either  at  the  date  of  the  policy  or 
at  the  time  of  the  fire,  and  which  also  fails  to  allege  the  value^  of  the 
property  insured  and  lost. 

*  DavU  V.  PKosnis  Ins.  Co.  1  Mo.  App.  Repr.  248. 

A  petition  in  an  action  on  an  insurance  policy,  which  fails  to  allege  owner- 
ship of  the  goods  in  plaintiff  at  the  time  the  policy  was  issued  or  st 
the  time  of  the  fire,  is  insufficient.  Scott  v.  Phosnix  Ins.  Co.  65  Mo. 
App.  75. 

A  petition  in  an  action  on  an  insurance  policy,  which  fails  to  allege  plain- 
tiff's ownership  of  the  insured  property  at  the  time  of  the  fire,  is  de- 
murrable.    Oerman  Ins.  Co.  v.  Everett  (Tex.  Cir.  App.)  36  S.  W.  125. 

■  Davis  V.  Phcenia  Ins,  Co.  I  Mo.  App.  Repr.  248 ;  Oreen  v.  LanoasiUre  Ins. 
Co.  69  Mo.  App.  420;  Wright  v.  Bankers*  d  M,  Town  Mut.  F.  Ins.  Co.  73 
Mo.  App.  365 ;  Trask  y.  German  Ins.  Co.  53  Mo.  App.  625 ;  Rawuey  r. 
Philcuielifhia  Underwriters  Asso.  71  Mo.  App.  380. 

The  complaint  in  an  action  on  an  insurance  policy  by  which  the  comptny 
agrees  to  pay  the  actual  cash  value  of  the  property  at  the  time  any  ](^^ 
or  damage  occurs  should  allege  the  actual  cash  value  of  the  propertr 
destroyed,  instead  of  alleging  that  plaintiff  sustained  loss  in  a  suri 
much  greater  than  the  amount  stated  in  the  policy.  Lancashire  I^s. 
Co.  V.  Monroe,  101  Ky.  12,  39  S.  W.  434. 

A  petition  in  an  action  on  a  policy  of  insurance  must  allege  t-he  value  of 
the  property  destroyed;  and  an  averment  that  the  plaintiff  had  an  io 
terest  in  the  property  insured  to  an  amount  exceeding  the  amount  of 
insurance  is  not  sufficient.  Sapping  ton  v.  St.  Joseph  Mut.  F,  Ins.  Co.  '- 
Mo.  App.  74. 

A  petition  upon  a  policy  of  insurance,  averring  that  the  insurance  was  to 
the  amount  of  $750  upon  plaintiff's  dwelling-house  and  $250  upon  the 
contents  therein,  and  alleging  the  loss  to  have  been  upon  the  dwelling 
house  and  furniture,  but  not  stating  witat  the  contents  of  such  dwelling 
house  were,  and  showing  that  $750  have  been  paid, — ^is  wh<rily  insuih 
cient  where  it  fails  to  state  the  value  of  the  property  destroyed,  in  ex- 
press terms  or  by  necessary  inferences,  although  it  avers  the  loss  wa« 
total,  since  the  personal  property  destroyed  is  not  identified  with  that 
insured,  and  the  insurance  upon  the  dwelling-house  is  shown  to  have 
been  paid.    Summers  v.  Home  Ins,  Co,  53  Mo.  App.  62 L 
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335.  Proof  of  loss, — ^waiver. 

A  complaint  on  a  fire  policy,  which  merely  states  that  notice  of  the 
fire  was  given  to  the  insurer,  without  showing  proof  of  loss,  is  bad  on 
demurrer.^ 

An  averment  that  plaintiff  did  not  furnish  defendant  proper  and 
^uiBcient  proofs  of  loss,  as  required  by  the  policy  of  insurance,  is  bad, 
a^  stating  a  conclusion  of  law.^ 

The  allegation  of  facts  in  a  complaint  in  an  action  on  an  insurance 
policy,  sufficient  to  establish,  if  proved,  a  waiver  by  the  company  of 
the  conditions  of  the  policy  as  to  the  furnishing  of  proofs  of  loss,  is 
sufficient  to  give  the  plaintiff  the  benefit  of  such  waiver,  when  such 
facts  are  established,  even  though  the  facts  of  the  waiver  be  not  specifi- 
cally pleaded.' 

*  Emigh  v.  State  Ina.  Co,  3  Wash.  122,  27  Pac.  1003. 

'  Moore  v,  Susqvehanna  Mut.  F.  Jns.  Co.  196  Pa.  30,  46  Atl.  266  (the  facts 
'  should  be  set  out ) . 

»  Stephenson  ▼.  Bankers  Life  Asso.  108  Iowa,  637,  79  N.  W.  459. 

Waiver  of  the  filing  of  proofs  of  loss  within  the  time  stipulated  in  an  in- 
surance policy  is  sufficiently  pleaded  by  averments  that  defendant 
waived  the  filing  within  the  time  pleaded,  and  prevented  the  plaintiff 
from  complying  with  the  stipulation.  United  Firemen's  Ins,  Co,  y. 
Kukral  7  Ohio  C.  C.  356. 

Intent. 
See  alBO  Fraud,  SS  298-301,  supra;  Malicious  Prosecution,  f  368,  infra. 

336.  Oeneral  allegation. 

An  allegation  of  intent  in  an  act  past  is  an  allegation  of  fact,  ad- 
mitted by  demurrer.^  Otherwise,  if  details  are  stated  which  fail  to 
bear  out  the  allegation,^  or  which  indicate  a  different  intent* 

An  allegation  of  intent  as  to  a  future  act,  if  the  mere  ascription  of 
a  purpose  which  must  be  unknown,  is  not  necessarily  admitted  by  de- 
murrer.* 

An  allegation  in  a  petition,  that  defendants  intended  to  do  certain 
unlawful  acts,  is  insufficient  where  the  facts  in  regard  thereto  are  not 
alleged.* 

^ Piatt  T.  Mead,  9  Fed.  91  (intent  to  defraud  creditors  by  a  conveyance). 

In  a  replevin  suit  to  recover  goods  bought  by  fraud,  an  allegation  of  false 
representations  to  a  mercantile  agency,  with  the  intent  to  obtain  credit 
and  induce  merchants  and  others  to  sell,  is  a  sufficient  allegation  of  in- 
tent to  deceive  plaintiff.     Morrison  v.  Leiois,  17  Jones  &  S.  178. 
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An  allegation  that  specific  acta  of  directors  of  a  corporation  were  done  with 
the  intent  to  defraud  ia  not  bad  as  a  statement  of  a  condusion.  iittel 
y.  Augusta,  T.  d  O,  R.  Co.  65  Fed.  859. 

*  Dillon  V.  Barnard,  21  Wall.  430,  22  L.  ed.  673;  Taylor  ▼.  Holmes,  14  Fed. 

498,  509. 

An  allegation  that  defendant  concealed  facts  from  the  plaintiff  with  intent 
to  deceive  and  defraud  is  insufficient  unless  there  was  some  legal  daty 
resting  upon  the  defendant  to  make  the  disclosure.  Wood  ▼.  Amory, 
106  N.  Y.  278,  11  N.  E.  636. 

A  statement  of  facts  tending  to  show  a  fraudulent  intent  is  not  equly&lest 
to  an  allegation  of  such  intent.  MoKibhin  v.  Ellingson,  53  J^Iina.  201 
59  N.  VV.  1003. 

*Hall  y.  Barilett,  9  Barb.  297  (allegation  that  defendant,  an  attornej. 
bought  a  mortgage  with  intent  to  sue  on  it,  followed  by  an  allegation 
that  he  proceeded  to  foreclose  by  advertisemeut). 

*  Compare  yew  York,  0.  d  W,  R,  Co,  y.  Davenport,  65  How.  Pr.  484,  hold 

ing  sufficient  an  allegation  in  a  complaint  to  remove  a  cloud  by  an  as- 
sessment sale,  that  the  comptroller  did  not  intend  to  cancel  the  sale, 
but  intended  to  give  a  deed. 

An  allegation  that  a  city  proposed  to  use  city  property  "precisely  as  if  the 
city  were  a  private  corporation"  is  not  admitted  by  demurrer.  Biwt 
V.  OconomotcoG,  71  Wis.  155,  36  N.  W.  829.  And  see  Pekdicho^, 
chapter  iv.,  S  7,  ante;  Intent,  S  301,  supra^ 

*  Alter  y.  Cincinnati,  7  Ohio  Dec.  368. 

JUD0MJ2NT& 

337.  General  allegation  enough.  344.  Statutory  short  all^^ation,— "duly 

338.  —  as  to  court  of  sister  state.  given  or  made." 

539.  Special  jurisdiction  in  sister  state.      345.  —  judgment,    etc.,    of    court  ol 

340.  United  States  court  practice, — ^in  United  States  or  of  sister  state. 

court  of  first  instance.  346.  Action  on  judgment. 

341.  — on  error  or  appeal.  347.  Suit  to  set  aside  or  modii^  judg- 

342.  Allegation  of  remaining  in  force.  ment. 

343.  Jurisdiction  of  original  cause  of  348.  Res  judicata* 

action. 

337.  General  allegation  enough. 

In  pleading  a  judgment  of  a  court  of  general  jurisdiction,*  or  of  a 
court  of  local  jurisdiction  created  by  a  public  statute  of  which  the 
court  entertaining  the  present  action  is  bound  to  take  judicial  notice,* 
it  is  not  necessary  to  allege  the  facts  giving  jurisdiction,  nor  to  set 
forth  the  proceedings.^ 

It  is  not  essential  to  allege  that  the  judgment  was  "duly"  given  or 
made,  if  the  court  was  one  of  general  jurisdiction.* 

But  general  averments  that  a  judgment  was  an  irregular  and  vwd 
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judgment,'  or  was  irregular  and  without  any  jurisdiction  or  author- 
ity,* or  that  it  was  procured  by  fraud,  misrepresentation,  and  contrary 
to  law,^  or  that  no  proper,  legal,  or  sufficient  judgment  was  entered,* 
— are  averments  of  legal  conclusions  merely. 

*  Masterson  v.  Matthews,  60  Ala.  260;  Hansford  v.  Van  Auken,  79  Ind.  157; 

Bumea  ▼.  Simpson,  9  Kan.  65S;  Holmes  y.  Campbell,  12  Minn.  221,  Gil. 
141. 

This  was  not  necessary  at  common  law.  See  Butcher  v.  Bank  of  Brotcns- 
ville,  2  Kan.  70,  83  Am.  Dec.  446  (Qting  2  Chittj,  PI.  p.  414,  N.  G.  ; 
Comyns*  Digest  title  Pleader,  2  W.,  12,  and  £.,  18).  The  Ck)de  has  not 
changed  this  as  to  judgments  of  courts  of  general  jurisdiction. 

^Spaulding  y.  Baldtoin,  31  Ind.  376. 

•Biddle  y.  WUkins,  1  Pet.  686,  692,  7  L.  ed.  315,  318. 

It  is  sufficient,  in  declaring  on  a  judgment  of  a  court  of  general  jurisdic- 
tion, to  allege  generally  its  rendition,  instead  of  setting  out  the  whole 
proceeding.     Bank  of  Calif omia  y.  Cowan,  61  Fed.  871. 

But  a  plaintiff  who  intends  to  rely  on  a  judgment,  as  evidence  of  the  fact 
that  he  has  lost  his  title  to  the  land  in  controversy,  should  allege  that 
the  suit  wajB  brought  in  a  court  of  competent  jurisdiction,  and  that  a 
judgment  has  been  rendered  against  him.  Puokett  v.  Waco  JLhstraot  dS 
Invest,  Co,  16  Tex.  Civ.  App.  329,  40  S.  W.  812. 

*Rheinhart  y.  State,  14  Kan.  318. 

•Ritchie  v.  MoMullen,  159  U.  S.  235,  40  L.  ed.  133,  16  Sup.  Ct.  Rep.  171. 

A  general  allegation  that  a  judgment  was  informal,  irregular,  and  void, 
without  specification  of  any  fact  to  show  its  invalidity,  on  the  part  of  a 
person  attacking  a  title  resting  in  part  upon  such  judgment,  is  a  mere 
conclusion  of  law,  and  not  a  statement  of  fact.  Naddo  v,  Bardon,  2  0. 
G.  A.  335,  4  U.  S.  App.  642,  51  Fed.  403. 

•Ritchie  V.  McMullen,  159  U.  S.  235,  40  L.  ed.  133,  16  Sup.  a.  Rep.  171. 

*  Thomas  v.  Markmann,  43  Neb.  823,  62  K.  W.  206. 

"  Doherty  v.  Galveston,  19  Tex.  Civ.  App.  708,  48  S.  W.  804. 

338.  —  as  to  court  of  sister  state. 

It  is  the  better  opinion  tliat  titie  rule  that  facts  showing  jurisdiction 
need  not  be  alleged  in  pleading  a  determination  of  a  court  of  general 
jurisdiction  applies  to  determinations  of  such  courts  in  sister  states.^ 

An  allegation  in  a  plea,  that  the  court  did  not  have  jurisdiction  of 
a  defendant  sued  in  one  state  on  a  judgment  of  a  court  of  another 
state,  is  a  mere  conclusion  of  law.* 

In  pleading  a  foreign  judgment  a  full  copy  of  the  record  must  be 
given.' 

But  a  note  on  which  a  foreign  judgment  has  been.  Uiken  need  not  be 
inoorporated  in  a  statement  of  claim  upon  such  judgment*    Nor  need 
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a  declaration  to  enforce  the  liability  of  a  stockholder  upon  a  foreign 
judgment  against  the  corporation  set  out  the  cause  of  action  upon 
which  the  judgment  was  recovered.'  Nor  need  there  be  an  express 
avermpnt  that  the  court  rendered  the  judgment  at  term  time  or  when 
it  was  in  session.^ 

*  Brackman  v.  Ta%i88\gy  7  Colo.  501,  5  Pac.  152 ;  Butcher  t.  Bank  of  Brovna- 

ville,  2  Kan.  70,  83  Am.  Dec.  446;  Rogers  v.  OdeU,  39  N.  H.  452;  Reid 
Y,  Boyd,  13  Tex.  241,  65  Am.  Dec.  61;  Jarvia  ▼.  Robinson,  21  Wis.  323, 
94  Am.  Dec.  500;  Tenney  v.  Toicnsend,  9  Biatchf.  274,  Fed.  Cas.  No. 
13,832;  Paine  v.  Schenectady  Ins.  Co.  12  R.  I.  440. 

The  court  will  take  judicial  notice  that  the  circuit  court  of  a  sister  state 
is  a  court  of  general  jurisdiction.  Specklemeyer  v.  Dailey,  23  Neb.  101, 
36  N.  W.  356.  And  see  Mink  y.  Shaffer,  124  Pa.  280,  16  Atl.  805  (sUte- 
ment  in  assumpsit,  under  the  Pennsylvania  act  of  1887,  baaed  oo  an 
Iowa  judgment).  Contra,  Ashley  v.  Laird,  14  Ind.  222,  77  Am.  Di^c. 
67;  Oebhard  v.  Gamier,  12  Bush,  321,  23  Am.  Rep.  721;  Kamt  t. 
Kunkle,  2  Minn.  313,  Gil.  268;  Smith  ▼.  Mulliken,  2  Minn.  319,  Gil.  273. 

A  demurrer  to  a  statement  of  claim  upon  a  Canadian  judgment,  on  the 
ground  that  the  judgment  waa  obtained  without  service  on  the  de- 
fendants and  without  appearance  hj  them,  cannot  be  sustained  vhere 
the  statement  expressly  asserts  that  the  court  whi<^  rendered  the  judg- 
ment was  one  of  record,  duly  constituted  and  of  general  jurisdictioo, 
and  had  jurisdiction  not  only  of  the  subject-matter,  but  also  of  me  par- 
ties to  the  action;  and  that  the  defendant,  whose  executor  is  defend- 
ant in  the  suit  upon  such  judgment,  was  then  a  resident  and  subject  of 
the  Dominion  of  Canada  and  the  Empire  of  Great  Britain.  OuseUf  t. 
Lehigh  Valley  Trust  d  8.  D.  Co.  84  Fed.  602. 

A  complaint  in  an  action  on  a  foreign  judgment,  alleging  the  recoveiy  of  a 
judgment  in  a  court  of  another  state,  that  the  state  court  was  a  court 
of  general  jurisdiction,  and  the  person<ii  service  of  process,  is  sufBcieot 
under  N.  Y.  Code  Civ.  Proc.  §  481,  tequiring  a  complaint  to  set  forth  a 
plain  and  concise  statement  of  facts  without  unnecessary  repetition. 
Crane  v.  Crane,  46  X.  Y.  S.  R.  569,  19  N.  Y.  Supp.  691. 

Bee  also  cases  under  Foreign  Law,  §  290,  supra, 

*  This  is  true,  although  there  is  a  further  allegation  that  there  was  no  scr 

vice  of  summons  in  the  action  in  which  the  judgment  sued  on  was  ren- 
dered.    Sammis  v.  Wightman,  31  Fla.  10,  12  So.  526. 

^Sevison  r.  BlumenihaU  9  Kulp,  392;  Dimmick  v.  Wyoming  Mfg.  Co.  2 
Lack.  Legal  News,  171. 

*  First  Nat.  Bank  v.  Crosby,  179  Pa,  63,  36  Atl.  155. 

*McVickar  v.  Jones,  70  Fed.  754;  Chrund  v.  Tucker,  5  Kan.  70;  Hawkins  v. 
Glenn,  131  U.  S.  319,  33  L.  ed.  184,  9  Sup.  Ct.  Rep.  739;  Qlewn  v. 
Liggett,  135  U.  S.  533,  34  L.  ed.  264,  10  Sup.  Ct.  Rep.  867;  Re  Warren, 
52  Mich.  557,  561,  18  N.  W.  356;  Henderson  v.  Turtigrvn,  9  UUh,  432, 
35  Pac.  495:  Milliken  v.  Whitehouse,  49  Me.  527;  Powell  v.  Orcgonia^ 
it.  Co.  3  L  R.  A.  201,  13  Sawy.  543,  38  Fed.  187;  Frost  v,  St,  Paul  Bkg. 
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d  Invest,  Co,  57  Minn.  325,  59  N.  W.  308;  Slee  v.  Bloom,  20  Johns.  669; 
Donioorih  v.  Coolhaugh,  5  Iowa,  300;  Wilson  v.  Pittsburgh  d  Y.  Coal 
Co.  43  Pa.  424. 

*  Thurmond  v.  Bank  of  State  of  Georgia  (Tex.  Civ.  App.)   27  S.  W.  317 
(these  facts  will  be  presumed). 


339.  Special  jurisdiction  in  sister  state. 

In  pleading  the  judgment  of  a  court  of  special  and  limited  juris- 
clietion  in  a  sister  state  tlie  facts  necessary  to  show  jurisdiction  of  the 
subject-matter  and  of  the  person  must  be  alleged,*  unless  the  statute 
of  the  state  where  the  action  is  brought  allows  the  short  form  of  plead- 
ing judgments,  etc.,  of  courts  of  special  jurisdiction, — in  which  case 
it  is  the  better  opinion  that  the  foreign  judgment  may  be  pleaded  in 
that  manner.^ 

[But  compare  Foreign  Law,  §  295,  supra.] 

*  Spooner  v.  Warner,  2  111.  App.  240 ;  Snyder  v.  Snyder,  25  Ind.  399 ;  Baker 
V.  Flint,  03  Ind.  137. 

*Lee  V.  Tei'bell,  33  Fed.  850;  Ault  v.  Zehering,  38  Ind.  429,  433;  Halstead 
V.  Black,  17  Abb.  Pr.  227;  Archer  v.  Romaine,  14  Wis.  375  (reversing 
for  error  in  holding  the  contrary).  Contra,  Kronherg  v.  Elder,  18 
Kan.  160;  Qebhard  v.  Garner,  12  Bush,  321,  23  Am.  Rep.  721;  Ka/ms  t. 
Kunkle,  2  Minn.  313,  Gil.  208;  HolUster  v.  Eollister,  10  How.  Pr.  532; 
De  Nohele  v.  Lee,  61  How.  Pr.  272,  15  Jones  &  S.  372;  Cutting  v.  Massa, 
15  N.  Y.  310  (dictum).' 

In  Etz  y.  WJieeler,  23  Mo.  App.  449,  an  action  on  a  justice's  judgment  of 
another  state,  it  was  held  sufficient  to  state  that  jurisdiction  had  been 
duly  conferred  and  the  judgment  "duly  given  and  made"  (Citing  Wick' 
ersham  v.  Johnson,  51  Mo.  313). 

340.  TTnited  States  court  practice, — ^in  court  of  first  instance. 

The  rule  that  facts  showing  jurisdiction  need  not  be  alleged  on 
pleading  the  judgment  of  a  court  of  general  jurisdiction  applies  to 
Huch  a  judgment  of  a  state  court  pleaded  in  a  court  of  the  United 
States.* 

>  Pennington  ▼.  Oihson,  10  How.  65,  14  L.  ed.  847. 

341.  —  on  error  or  appeal. 

The  Supreme  Court  of  the  United  States,  in  reviewing  the  deci- 
sions of  a  state  court,  takes  judicial  notice  of  the  law  of  a  sister  state 
involved  in  the  case,  if  it  is  the  practice  of  the  court  under  review  to 
do  sa 
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Othen^ase,  it  may  treat  the  law  of  such  sister  state  as  a  matter  of 
fact,  to  be  alleged  and  proved  as  such.^ 

'In  applying  this  rule  the  court  held  that  an  allegation  that  by  the  law  and 
pactioe  of  Pennsylvania  the  said  judgment  rendered  in  that  etato 
against  Charles  Donoghue  and  John  Donoghue  was  valid  and  enfarte- 
able  against  Charles,  who  had  been  served  with  process  in  that  state. 
and  void  against  John,  who  had  not  been  so  served,  must  be  considered, 
both  in  the  courts  of  Maryland  (which  courts  do  not  judicially  ]ioti(x? 
laws  of  sister  states)  and  in  this  court,  on  writ  of  error  to  one  of  those 
courts,  as  an  allegation  of  fact,  admitted  by  demurrer.  Hanley  v.  Ikm- 
oghue,  116  U.  S.  1,  29  L.  ed  636,  6  Sup.  Ct.  Rep.  242. 

342.  Allegation  of  remaining  in  force. 

After  pleading  a  judgment,  it  is  unnecessary  to  add  that  it  remains 
in  full  force,  etc.* 

^The  reason  is  that  the  law  does  not  presume  reversal  of  a  judgment,  nor 
its  satisfaction,  until  after  a  lapse  of  twenty  years.  Masterson  t. 
Matthews,  60  Ala.  260. 

In  Re  Baird,  84  Cal.  95,  24  Pac.  167,  it  was  held  error  to  sustain  a  de- 
murrer for  want  of  an  allegation  that  no  appeal  had  been  taken,  or  tlut 
the  judgment  had  become  final. 

In  Campbell  v.  Cross,  39  Ind.  155,  the  court  says  that  a  judgment  is  pre- 
sumed to  be  in  force  until  the  contrary  appears.  "Presumptioos  of 
law  need  not  be  stated." 

An  allegation  in  a  declaration  in  debt  on  a  judgment,  that  the  judgment  re^ 
mains  in  full  force,  and  unsatisfied  in  part,  in  a  designated  sum,  is  n 
sufficient  allegation  that  the  judgment  is  unsatisfied.  Bellows  v.  Swtks, 
71  Vt.  214,  44  Atl.  6«. 

'343.  Tnrisdiction  of  original  cause  of  action. 

Where  the  jurisdiction  depends  on  the  nature  of  the  cause  of  ac- 
tion, and  a  judgment  is  pleaded  as  constituting  the  cause  of  action, 
the  court  may  look  behind  the  judgment  to  the  cause  of  action  on 
which  it  was  recovered,  to  determine  whether  it  has  jurisdiction  of 
the  action  on  the  judgment.^ 

» Wisconsin  v.  Pelican  Ins,  Co,  127  U.  S.  265,  32  L.  ed.  239,  8  Sup.  a.  Rep. 
1370,  holding  that  the  nature  of  a  cause  of  action  is  not  changed  by  re- 
covering judgment  upon  it;  and  a  court  to  which  a  judgment  is  pre- 
sented for  enforcement  may  ascertain  whether  the  claim  is  reallj  one 
that  the  court  is  authorized  to  enforce. 

And  see  Beits  v.  Bagley,  12  Pick.  672,  579  (Shaw,  Ch.  J.) ;  Clark  v.  Bow- 
ling, 3  N.  Y.  216,  53  Am.  Dec.  290. 
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344.  statutory  short  allegation, — ''duly  given  or  made." 

Tte  provision  of  statutes  in  many  of  the  states  to  the  effect  that 
'''in  pleading  a  judgment,  or  other  determination  of  a  court  or  officer 
of  special  jurisdiction,  it  is  not  necessary  to  state  the  facts  conferring 
jurisdiction,*  but  the  judgment  or  determination  may  be  stated  to 
have  been  duly  given  or  made/' — applies  to  the  order  of  a  board  of 
public  officers,*  as  well  as  to  judicial  decisions. 

The  use  of  the  exact  words  "duly  given  or  made"  is  not  essential. 
It  is  enough  if  the  allegation  is  substantially  equivalent.^  But  the 
word  "duly"  or  its  equivalent  is  essential.* 

But  if  the  pleader,  without  availing  himself  of  that  provision,  un- 
dertakes to  state  the  facts  giving  jurisdiction,  etc,  he  must  allege 
them  fuUy.^ 

In  the  absence  of  such  a  statute,  it  is  necessary  to  allege  the  com- 
mencement or  pendency  of  the  action  in  the  court  named,  specifying 
the  amount  or  character  of  the  claim  upon  which  it  was  brought,  and 
that  judgment  was  duly  given  thereon.® 

[See  the  statutes  noted  at  end  of  the  notes  to  this  section.] 

*A  complaint  by  an  assignee  in  insolvency,  alleging  appointment  duly 
made,  need  not  allege  notice  to  creditors,  nor  that  plaintiff  was  compe- 
tent.   Bull  V,  Houghton,  65  Cal.  422,  4  Pac.  520. 

In  Collins  y.  Trotter,  81  Mo.  275  (appointment  of  guardian  for  deaf-mute), 
an  allegation  of  notice  to  a  ward  was  held  not  necessary. 

Allegations  of  facts  showing  the  jurisdiction  of  the  justice  of  the  peace 
over  the  person  of  the  defendant  are  not  essential  to  pleadings  setting 
up  the  recovery  of  a  judgment  before  him,  authorizing  the  taking 
possession  of  land.  Mustek  v.  Kansas  City,  8.  d  M.  R.  Co.  124  Mo.  544, 
28  S.  W.  72. 

But  a  complaint  in  an  action  on  a  justice's  judgment  is  insufficient  where 
it  does  not  contain  any  allegation  showing  that  the  justice  had  any 
jurisdiction  over  defendant,  or  that  the  judgment  was  "duly  given  or 
made,''  as  authorized  by  Burns's  Rev.  Stat.  (Ind.)  1894,  §  372.  Chicago 
d  8.  E.  R.  Co,  V.  Higgins,  150  Ind.  320,  50  N.  E.  32;  Shockney  v.  Smiley, 
13  Ind.  App.  181,  41  N.  E.  348. 

And  a  complaint  to  recover  on  a  justice's  judgment  is  fatally  defective 
where  it  does  not  all^^  that  the  judgment  was  "duly  given,"  as  pro- 
vided by  N.  Y.  Code  Civ.  Proc.  §  532,  or  state  facts  showing  that  the 
justice  acquired  jurisdiction  of  the  person  and  subject-matter.  Tut  tie 
Y.  Robinson,  01  Hun,  187,  36  X.  Y.  Supp.  346. 

In  an  action  brought  upon  a  judgment  rendered  by  a  justice  of  the  peace, 
an  allegation  in  the  complaint  "that  judgment  was  duly  rexkdered" 
does  not  state  a  cause  of  action,  but  the  facts  conferring  jurisdiction 
must  be  set  out.    Origg  v.  Reed,  26  Misc.  298,  56  N.  Y.  Supp.  1093. 

The  necessity,  in  pleading  a  judgment  of  the  justice's  court,  of  alleging  the 
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ftiets  eonferring  jurisdiction  of  the  subject-matter  upon  the  oouit,  is 
not  obviated  by  the  provision  of  Hill's  Anno.  Laws  (Or.)  $  86,  that  in 
pleading  a  judgment  of  a  court  of  special  jurisdiction,  it  shall  not  be 
necessary  to  state  the  facts  conferring  jurisdiction,  but  such  judgment 
may  be  stated  to  have  been  duly  given  or  made.  Willita  y.  Walter,  32 
Or.  411,  52  Pac  24. 

The  provisions  of  Gal.  Code  Civ.  Proc  S  456,  relating  to  the  manner  of 
pleading  judgments,  do  not  apply  to  causes  litigated  and  decided  in 
courts  of  genera]  jurisdiction.  Clark  v.  yordholt,  121  Cal.  26,  53  Pac. 
400. 

A  complaint  upon  a  delivery  bond  given  to  retain  possession  of  property 
levied  on  mint  show  a  valid  judgment  in  favor  of  each  plaintiff.  An 
allegation  simply  that  plaintiff  recovered  judgment,  without  stating 
the  court,  or  when,  is  insufficient,  although  Ind.  Rev.  Stat,  1881,  f  360, 
provides  that  in  pleading  judgments  in  courts  of  inferior  jurisdiction, 
it  shall  be  sufficient  to  allege  that  the  judgment  was  duly  given  or 
made.     Midland  R,  Co,  v.  Eller,  7  Ind.  App.  216,  33  N.  E.  265. 

Jurisdictional  facts  need  not  be  stated  in  pleading  a  judgment  of  a  court 
of  special  jurisdiction,  it  being  sufficient  to  state  that  the  judgment 
was  duly  rendered.     Fisher  v.  Kelly,  30  Or.  1,  46  Pac.  146. 

An  allegation  in  the  complaint  in  an  action  to  set  aside  certain  fraudulent 
conveyances,  that  the  plaintiff,  on  a  specified  day,  recovered  a  judgment 
in  proceedings  against  the  defendant,  in  which  it  was  adjudged  that  de 
fendant  pay  the  plaintiff  a  specified  amount;  and  that  on  the  day  named 
''said  judgment  was  duly  docketed  by  the  clerk  of  said  mumcipal  court,'' 
which  is  not  denied  by  the  answer, — sufficiently  states  that  such  judg- 
ment had  been  given  or  made.  Pierstoff  v.  Jorgea,  86  Wis.  128,  56  N. 
W.  735. 

*Rohin8on  v.  Jones,  71  Mo.  582  (order  of  a  township  board  opening  a 
road).     In  some  states  the  statute  expressly  mentions  boards. 

'An  allegation  of  an  appointment  of  commissioners  by  a  judgment  ''duly 
made  by  and  entered  in*'  a  specified  court  is  sufficient.  Lee  v.  Terbtil, 
33  Fed.  850. 

In  an  action  to  quiet  title  an  allegation  that  "divers  proceedings  and  de 
erees  in  the  matter  of  the  said  estate  were  duly  given  and  made  in  the 
probate  court  of  said  county,  through  and  under  which  said  proceedings 
and  decrees  this  plaintiff  became  the  purchaser,"  is  sufficient.    JBeoiu 
v.  EmanuelH,  36  Cal.  117. 

It  is  error  to  sustain  a  demurrer  to  an  allegation  that  "  the  will  has  been 
duly  probated."  The  statute  makes  "duly"  enough.  Riddell  v.  Harrell, 
71  Cal.  254,  12  Pac.  67. 

6o,  an  allegation  that  judgment  was  had  "in  due  course  of  procedure*'  i* 
admitted,  if  not  denied.  Lazarus  v.  Freidheim,  51  Ark.  371,  11  S.  W. 
518. 

In  Young  v.  Wright,  52  Cal.  407,  an  allegation  that  "a  judgment  had  been 
duly  rendered,"  was  held,  doubtingly,  not  sufficient,  because  not  a  strict 
compliance.     But  a  decision  the  other  way  would  be  more  satisfactory. 
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A  judgment  of  a  court  of  general  jurisdiction  is  sxifiiciently  pleaded  by  an 
allegation  that  plaintiff  "recovered"  it  against  defendant,  without  alleg- 
ing jurisdictional  facts,  Cal.  Code  Civ.  Proc.  §  456,  providing  that  a 
judgment  may  be  pleaded  by  alleging  that  it  was  duly  given  or  made, 
having  reference  only  to  judgments  of  courts  of  limited  jurisdiction. 
Weller  v.  Dickinson,  93  Cal.  108,  28  Pac.  854. 

A  complaint  in  supplementary  proceedings,  alleging  that,  on  a  specified 
date,  judgment  was  recovered  in  the  principal  action  and  was  duly  en- 
tered, is  sufficient  without  alleging  that  it  was  duly  given.  High  v. 
Bank  of  Commerce,  95  Cal.  386,  30  Pac.  556. 

But  an  averment  in  a  complaint  in  an  action  on  a  judgment,  that  the 
"court  adjudged  that  the  defendant  should  pay  to  plaintiff"  a  given 
sum,  is  an  insufficient  averment  of  the  judgment.  Edwards  v.  Hellinys, 
09  Cal.  214,  33  Pac.  799. 

An  allegation  that  a  foreign  judgment  was  "duly  adjudged"  is  sufficient  to 
show  jurisdiction  and  notice  to  the  defendant,  and  the  fact  that  a  hear- 
ing or  trial  was  had.  Fisher  v.  Fielding,  67  Conn.  91,  32  L.  R.  A.  236, 
34  Atl.  714- 

An  allegation  that  the  bond  sued  on  was  duly  filed  and  approved  of  by, 
etc.,  is  sufficient.     Slate  v.  Hufford,  23  Iowa,  579. 

An  averment  in  a  petition,  that  a  judgment  for  the  sale  of  land  waft 
"obtained,''  to  show  how  the  claimant  derived  title,  is  a  substantial 
compliance  with  Ky.  Civ.  Code,  §  122,  providing  that  it  shall  be  suffi- 
cient to  state  that  the  judgment  or  determination  was  duly  "given  or 
made."      Arnold  v.  Stephens,  13  Ky.  L.  Rep.  622,  17  S.  W.  859. 

In  an  action  by  a  mortgagor  to  recover  an  alleged  surplus  arising  on  a 
mortgage  by  advertisement,  it  was  held  by  analogy  to  Minn.  Comp. 
Stat.  542,  §  81,  that  allegations  that  the  premises  were  sold  at  public 
auction  to  the  highest  bidder,  agreeably  to  the  provisions  of  the  statute 
in  such  cases  made  and  provided,  and  pursuant  to  the  power  of  sale  in 
said  mortgage  deed  contained,  were  sufficient.  Judgment  therefore  re- 
versed.   Bailey  v.  Merritt,  7  Minn.  159,  Gil.  102. 

In  pleading  a  judgment  the  statutory  form  that  it  was  "duly  given  or 
made"  need  not  be  used,  if  equivalent  words  are  used.  The  word  "duly" 
w^hen  used  does  not  refer  to  the  regularity  of  the  judgment,  or  its  free- 
dom from  error,  for  that  cannot  be  collaterally  called  in  question,  but 
it  is  equivalent  to  an  allegation  of  facts  showing  jurisdiction.  An  alle- 
gation that  the  judgment  was  rendered  in  an  action  pending  is  to  the 
same  effect,  and  is  sufficient.  Scanlan  v.  Murphy,  51  Minn.  536,  53  N. 
W.  799. 

A  petition  sufficiently  avers  that  a  judgment  was  duly  rendered  as  required 
by  Mo.  Rev.  Stat.  1889,  §  2079,  where  that  fact  may  be  fairly  inferred 
from  the  statements  made.  State  ex  rel.  Dillard  v.  Xohnson,  78  Mo. 
A  pp.  569. 

*  An  allegation  that  an  order  was  "made  in  pursuance  of  the  statute''  is  suf- 
ficient. Ketinagh  v.  McColgan,  21  N.  Y.  S.  R.  326,  4  N.  Y.  Sup;>.  230. 
See  also  'Willis  v.  Uavemeyer,  5  Duer,  447. 
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An  allegation  that  proceedinga  were  had  before  a  justice  of  the  pete^r 
which  were  "terminated  by  a  judgment  being  duly  rendered,"  and  that 
a  horse  was  seized  by  an  execution  issued  thereupon,  is  equivaleot  to  an 
allegation  that  the  judgment  was  "dulj  made  or  given."  Royn  t.  IMr 
9  Wis.  324. 

An  allegation  that  "an  order  was  made"  is  not  sufficient.  Los  Angdet 
T.  Mellu$,  69  Cal.  444;  Hunt  ▼.  Dutcher,  13  How.  Pr.  538  (jodgment 
"was  entered,"  not  enough ) . 

Contra,  Warfield  y.  Gardner,  79  Ky.  583  (allegation  that  plaintiffs  '^erp, 
by  an  order  of  the  Hardin  county  court,  appointed  admimstrators,**  held 
sufficient,  because  the  law  presumes  that  it  was  duly  made). 

An  averment  that  a  judgment  was  rendered  by  a  court  of  general  jari8di^ 
tion  is  sufficient,  and  it  is  unnecessary  to  further  allege  that  the  judg- 
ment was  duly  rendered,  as  provided  by  Ky.  Civ.  Code  Prac  §  122,  met 
it  ia  presumed  that  the  judgments  of  sudi  courts  are  duly  rendered. 
Terry  v.  Johtuon,  22  Ky.  L.  Rep.  1210,  60  S.  W.  300. 

*  In  a  suit  for  conversion  an  answer  alleging  that  under  and  by  virtue  of 
a  certain  writ  of  attachment  issued  by  a  justice  of  the  peace  and  di- 
rected to  the  defendant  as  constable,  he  attached  the  property,  is  insuffi- 
cient to  admit  evidence,  for  the  statute  should  be  strictly  oonstraed. 
Keys  V.  Grannie,  3  Nev.  548. 

An  allegation  in  a  complaint,  that  plaintiff  "is  the  duly  qualified  and  acting 
executrix,"  etc.,  is  not  auffident,  under  the  statute,  and  a  demurrer 
thereto  ahould  not  be  overruled.    Judah  v.  Fredericks,  57  Gal.  389. 

Stte  Hopper  v.  Lucas,  86  Ind.  43,  holding  that  tiie  pleader  must  either 
allege  all  the  necessary  facta,  or  that  the  judgment  was  duly  giren  or 
made.  Judgment  therefore  reversed. 

•Page  v.  Smith,  13  Or.  410,  10  Pae.  833;    Beach  v.  King,  17  Wend.  197. 

Such  statutes  exist  in  the  following  states.  In  all  except  Arkansas,  lowt, 
Kansas,  Kentucky,  and  Mississippi  the  statute  provides  that  if  tbe 
allegation  be  controverted,  the  party  pleading  muat  establish  at  the 
trial  the  facts  conferring  jurisdiction. 

Arizona — Rev.  Stat.  (1901),  S  1282.  In  pleading  a  judgment  or  other  d^ 
termination  of  a  court  or  officer  of  special  jurisdiction,  it  shall  not  be 
nece.8sary  to  state  the  facts  conferring  jurisdiction,  but  such  judgment 
or  determination  may  be  stated  to  have  been  duly  given  or  made.  If 
such  allegation  be  controverted  the  party  pleading  shall  be  bound  to 
establish  in  the  trial  the  facts  conferring  jurisdiction. 

The  following  states  have  statutes  the  same,  or  substantiallj  the  same^  ai 
the  provision  of  the  Arizona  statute: 

CoZorocZo— Mills's  Anno.  Code  (1896),  S  05. 

//le^iana— Homer's  Anno.  Stat.  (1901),  $  369. 

Minnesota— SUit,    (1894),  §  5249. 

1/Msotiri^Rev.  Stat.   (1899),  §  634. 

Nebraska — ^Anno.  Comp.  Stat.   (1897),  S  5718. 

Nevada — Anno.  Conip.  Laws   (ISGl — 1900),  {  3154. 
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New  York — Stover's  Anno.  Code  Civ.  Proc  (1002),  fi  532. 

North  CaroUnor-Code  Civ.  Proc.  (1900),  §  262. 

North  Dakotti—'Rev.  Codes  (1899),  §  2586. 

Oftto— Bates's  Anno.  Stat.   (1787—1902),  ^  5090. 

Oregon— mWa  Anno.  Laws  (1892),  f  86. 

South  Carolina — Code  Civ.  Proc.  §  182;  Gen.  Stat.  (1882). 

South  Dakotor—Ajmo.  Stat.  (1901),  fi  6132. 

l7/a^— Rev.  Stat.  (1898),  §  2990. 

Wisconsin— S&iA}om  &  Berryman  Anno.  Stat.  (1898),  t  2673. 

Wyoming— Rev.  Stat.   (1899),  §  3564. 

Arkansas — Sandels  &  Hill's  Stat.  (1894),  9  5756.  (Same  as  Arizona  ex- 
cept that  the  last  sentence  reads  as  follows:  "If  such  allegation  is 
made  in  a  complaint  and  is  not  controverted  in  the  answer,  or  made  in 
the  answer  in  relation  to  a  counterclaim  or  set-off  and  is  not  contro- 
verted in  the  reply,  it  need  not  be  proved  on  the  trial.") 

California — Code  Civ.  Proc.  (1901),  fi  456.  In  pleading  a  judgment  or 
other  determination  of  a  court,  officer,  or  board,  it  is  not  necessary  to 
state  the  facts  conferring  jurisdiction,  but  such  judgment  or  determi- 
nation may  be  stated  to  have  been  duly  given  or  made.  If  such  allega- 
tion be  controverted,  the  party  pleading  must  establish  on  the  trial  the 
facts  conferring  jurisdiction. 

Idaho— Anno.  Code  Civ.  Proc.  (1901),  §  3227.    Same  as  California. 

/otca — ^Anno.  Ck>de  (1897),  t  3625.  (Same  as  first  sentence  of  the  Arizona 
statute.) 

Kansas — Gen.  Stat.  (1901),  t  4555.  (Same  as  Arizona  except  that  the 
last  sentence  reads:  "and  the  jurisdiction  of  any  such  court  or  officer 
shall  be  presumed  until  the  contrary  appears.") 

Kentucky--Cod»  (1899),  i  122  (148).  (Same  as  first  sentence  of  Arizona 
statute.) 

Mississippi — Anno.  Code  (1892),  f  712.  (Same  as  Arizona  except  that  the 
last  sentence  reads:  "and  the  facts  conferring  jurisdiction  shall  be 
shown  at  the  trial.") 

If on^ano— Anno.  (Dode  Civ.  Proc.  (1895),  9  745.    Same  as  California. 

345.  —  judgment,  etc.,  of  court  of  TTnited  States  or  of  sister  state. 

The  short  forai  allowed  by  the  Codes,  of  alleging  judgments  and 
determinations  of  courts  and  officers  of  special  and  limited  jurisdio- 
tjon  to  be  alleged  as  "duly  given  or  made,"  is  applicable  to  alleging  a 
judgment  or  other  determination  of  a  court  or  officer  of  the  United 
States,  when  pleaded  in  a  state  court.* 

It  is  the  better  opinion  that  it  is  also  applicable  to  judgments  and 
other  determinations  of  courts  or  officers  of  sister  states.^ 

*  Laidley  v.  Cummings,  83  K7.  606  (judgment  reversed  for  error  in  holding 
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ecmtrary) ;    Cutting  ▼.  Massa,  15  N.  Y.  S.  R.  316,  holding  that  the  rule 
applies  to  judgment,  etc.,  of  the  United  States  bankruptcy  court. 

See  also  §  279,  supra. 

As  to  What  Law  Governs  in  the  United  States  Courts,  see  chapter  m.,  ante 

*  Kronberg  v.  Elder,  18  Kan.  150,  and  cases  cited. 

See  conflicting  cases  under  §  339,  note  2,  supra:  Gehhard  ▼.  Gamier ^  12 
Bush,  321,  23  Am.  Rep.  721;  Cutting  ▼.  Massa,  15  K.  Y.  S.  E.  316 
{dictum). 

The  same  mode  of  pleading  might  be  sustained  independently  of  the  stat- 
ute, under  the  doctrine  that  foreign  law  may  be  pleaded  according  to 
legal  effect. 

346.  Action  on  judgment 

A  complaint  upon  a  judgment  need  not  state  that  no  appeal  ha^ 
been  taken  therefrom,  nor  that  plaintiff  was  authorized  by  order  of 
court  to  institute  the  action  ;^  nor  need  it  allege  that  the  judgment  was 
founded  upon  a  valid  and  subsistinsr  debt* 

But  it  should  state  that  plaintiff  is  the  owner  of  the  judgment  and 
that  it  is  unsatisfied.' 

The  answer  in  an  action  on  a  personal  judgment  attacked  by  de- 
fendant on  tlie  ground  tliat  he  was  not  served  and  did  not  appear  need 
not  state  a  defense  of  the  cause  of  action  on  which  tlie  judgment  is 
founded.* 

^  Bronzan  t.  Drohaz,  OZ  Cal.  647,  29  Pac  254. 

*Tatum  V.  Rosenthal,  95  Cal.  129,  30  Pac  136  (a  creditor's  bill  against 
an  insolvent  corporation  to  compel  certain  stockholders  to  aoooont  and 
pay  in  the  unpaid  portion  of  their  subscription,  and  based  on  s  iriliJ 
and  subsisting  judgment  wholly  unsatisfied). 

*Ryan  v.  Spieth,  IS  Mont.  46,  44  Pac.  403  (complaint  seeking  to  hare  ap 
plied  on  a  judgment,  assets  of  the  debtor's  estate  which  the  admioi^ 
tratrix  is  alleged  to  have  embezzled). 

^ Kingshorough  v.  Tousley,  56  Ohio  St.  450,  47  N.  E.  541  (Citing  Ridgewy 
V.  Bank  of  Tennessee,  11  Humph.  523;  McNeill  v.  Edie,  24  Kan.  lOS; 
Borden  v.  Fitch,  16  Johns. « 140,  8  Am.  Dec.  225;  Bigelow  v.  Steanu, 
19  Johns.  40,  10  Am.  Dec.  189;    Buchanan  v.  Rucker,  9  East,  192). 

347.  Suit  to  set  aside  or  modify  j  advent. 

Fraud  must  be  distinctly  alleged  and  charged,  to  warrant  the  im- 
peaohing  of  a  foreign  judgment  because  procured  by  fraud.* 

A  petition  setting  out  in  detail  the  facts  alleged  aa  constituting  a 
frau(P  by  which  a  judgment  was  procured, .  and  sliowing  that  the 
fraud  was  in  fact  suocesdf uUy  practised,  with  a  prayer  that  the  judg- 
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ment  be  vacated  and  set  aside,  is  good  as  against  a  general  demurrer.^ 
A  blank  in  the  day  of  the  month  on  which  a  judgment  was  ren- 
dered will  not  make  a  com])laint  to  set  aside  the  judgment  demurra- 
ble.* 

^Ritchie  V.  McMulleny  159  U.  S.  236,  40  L.  ed.  133,  16  Sup.  a.  Rep.  171. 

'Fraud  in  procuring  a  decree  is  not  sufficiently  averred  by  a  complaint 
in  a  suit  to  modify  it,  alleging  that  it  was  procured  "for  the  purpose 
of  cheating  and  defrauding  these  plaintiffs,"  that  the  defendants  rep- 
resented to  the  judge  that  it  was  drawn  in  accordance  with  the  stipu- 
lation, that  it  was  prepared  and  filed  without  the  knowledge  of  plain- 
tifTSy  and  never  submitted  to  them,  and  that  it  was  not  entered  for 
some  months  and  no  step  was  taken  to  enforce  it  until  more  than  six 
months,  in  the  absence  of  any  allegation  that  the  representation  was 
made  with  intent  to  deceive,  or  that  it  was  in  fact  false,  or  that  the 
knowledge  of  its  rendition  was  intentionally  withheld  from  plaintiff, 
or  that  there  was  any  guilty  purpose  in  withholding  its  enforcement. 
Heller  v.  Dyerville  Mfg.  Co.  116  Cal.  127,  47  Pac.  1016. 

A  petition  in  an  action  to  set  aside  a  decree,  alleging  that  it  was  taken 
for  the  payment  a  second  time  of  the  judgment  for  which  the  decree 
was  obtained,  after  it  had  been  once  satisfied  of  record,  sufficiently 
charges  "fraud"  to  authorize  its  vacation,  under  Iowa  Code,  i  3154. 
Oliver  v.  Riley,  92  Iowa,  23,  60  N.  W.  180. 

A  complaint  to  set  aside  a  judgment  of  foreclosure  of  a  mortgage  as  re- 
formed, alleging  only  that  the  plaintiff  therein  was  not  the  owner,  and 
thereby  practised  a  fraud,  and  that  the  statement  by  him  as  to  a  mis- 
take in  the  mortgage  was  false,  but  not  showing  any  improper  practice, 
false  testimony,  or  other  improper  thing  resorted  to,  to  induce  the 
judgment  of  the  court, — \a  insufficient.  Brovm  ▼.  8t,  John,  1  Toledo 
Legal  News,  470. 

*Hoicenaiine  ▼.  8u?e€t,  13  Ohio  G.  C.  239. 

^Durre  v.  Broum,  7  Ind.  App.  127,  34  N.  E.  677. 

348.  Bes  judicata. 

See  also  Fobuer  Recoyixt,  9  207,  supra. 

One  relying  upon  a  former  adjudication  must  aver  in  what  court 
the  judgment  was  rendered,  but  need  not  allege  when  it  was  ren- 
dered;* and  must  also  aver  tlie  facts  showing  that  the  recovery  was 
upon  the  same  subject-matter/  and  between  the  same  parties  or  their 
privies,*  and  that  the  judgment  is  in  full  force.* 

A  plea  of  res  judicata  must  show  that  the  judgment  pleaded  was  on 
the  merits.' 

^Thomaa  ▼.  Thomas,  33  Neb.  373,  50  N.  W.  170   (sufficiency  to  support 
judgment). 
Abb.  Pl.  Vol.  I. — 36. 
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But  a  plea  is  not  invalidated  by  a  failure  to  allege  when  a  judgment  let 
up  aa  a  former  adjudication  was  rendered.  The  remedy  is  by  motion  to 
make  more  definite  and  certain.     Ibid. 

A  plea  of  a  former  adjudication  "long  before  the  beginning  of  the  suit"  U 
sufficient.    Kcnney  v.  Boicard,  67  Vt.  375,  31  Atl.  850. 

A  pleading  which  aets  up  the  fact  that  a  judgment  was  rendered  is  suiD- 
cient  without  setting  up  any  legal  conclusions  from  that  fact.  Brocken 
V.  Atlantic  Trust  Co,  30  App.  Div.  67,  55  N.  Y.  Supp.  506. 

^ThomoM  y.  ThomaSt  33  Neb.  373,  50  N.  W.  170  (sufficiency  to  support 
judgment). 

A  plea  of  res  judicata  need  not  set  forth  in  detail  that  the  facts  alleged 
in  the  complaint  in  the  former  action  are  the  same  as  those  set  forth 
in  the  complaint  in  the  pending  action,  but  a  general  averment  to  the 
effect  that  the  facts  in  the  two  actions  are  identical  is  sufficient. 
Vfhitcomh  Y.  Hardy,  68  Minn.  265,  71  N.  W.  263. 

But  the  averment  in  a  plea  of  res  judicata,  that  the  former  case  was  an 
action  of  ejectment  between  the  same  parties  "to  recover  the  eame 
land  claimed  in  the  declaration  in  this  case,"  is  not  the  equivalent  ^^f 
the  averment  contained  in  the  form  of  the  plea  of  res  judicata,  as  pro 
Tided  by  Md.  Code,  art.  75,  §  23,  subsec.  54,  "that  said  judgment  wa.< 
rendered  on  the  same  axuse  of  action  mentioned  in  the  plaintifTs  de^ 
laration."    Brooke  v.  Oregg,  89  Md.  234,  43  Atl.  38. 

Kor  is  a  plea  that  certain  of  the  issues  raised  in  a  pending  action  were 
raised  in  a  former  one  sufficient  as  a  plea  of  res  judicata,  if  it  does  not 
state  what  the  issues  were  which  determined  a  right  or  contention  put 
in  issue  in  the  pending  action.    Bain  v.  Wells,  107  Ala.  562,  19  So.  774. 

*  Thomas  v.  Thomas,  33  Neb.  373,  50  N.  W.  170. 

An  answer  setting  up  a  judgment  in  another  court  upon  identical  ques- 
tions, on  identical  facts,  and  between  identical  parties,  is  good  as  a 
plea  of  former  ajudication.  Eckert  v.  Binklcy,  134  Ind.  614,  33  N.  £. 
019,  34  N.  E.  441. 

But  a  plea  of  res  judicata  will  be  rejected  as  uncertain  which  does  net 
allege,  except  infcrentially,  identity  of  parties  or  subject-matter,  and 
which  fails  to  aver  a  final  judgment,  give  its  purport,  or  voudi  for  its 
record.    Altizer  v.  Buskirk,  44  W.  Va.  256,  28  S.  E.  789. 

And  an  allegation  by  a  ditch  company  seeking  to  enjmn  another  company 
from  appropriating  the  waters  of  a  natural  stream,  that  plaintiff  com- 
pany acquired  the  right  to  use  the  water  under  a  certain  decree,  is  bad 
as  being  a  mere  conclusion  of  law,  where  it  does  not  allege  that  d^ 
fen  dan  t  company  was  a  party  to  the  prior  proceeding,  and  does  not  show 
by  what  means  defendant  is  precluded  from  using  the  water,  by  virtue 
of  such  decree.  Farmers  Independent  Ditch  Co.  v.  Agricultural  Ditch 
Co.  3  Colo.  App.  255,  22  Pac.  722. 

•  Thomas  v.  Thomas,  33  Neb.  373,  50  N.  W.  170. 

But  an  allegation  in  a  plea  of  former  judgment,  that  it  still  remains  in 
force,  and  not  reversed,  satisfied,  or  made  void,  is  unnecessary.    Kenne$ 
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▼.  Eotcardy  67  Vt.  375,  31  Atl.  850.     (If  the  judgment  is  not  in  full 
force  the  other  party  may  show  it  by  replication.) 

In  an  action  in  trespass  a  plea  filed  by  the  defendant  that  the  plaintiff  had 
theretofore  recovered  a  judgment  against  a  cotrespasser  for  the  same 
cause  of  action  is  sufficient,  without  averring  that  the  judgment  has 
been  satisfied.  Peiticolas  v.  Richmond,  95  Va.  456,  28  S.  E.  566  (Citing 
Wilkes  V.  Jackson,  2  Hen.  &  M.  355 ;  Ammonett  v.  Harris,  1  Hen.  &  M. 
488;  Brinsmead  v.  Harrison,  L.  R.  7  C.  P.  552;  King  v.  Hoare,  13 
Mees.  &  W.  494). 

'The  reason  is  that  if  the  action  was  dismissed  on  nonsuit,  or  for  any 
other  of  many  causes  not  precluding  a  second  suit,  it  would  be  no  bar. 
See  Riley  v.  Jarvis,  43  W.  Va,  43,  26  S.  E.  366. 

A  plea  alleging  that  defendant  was  therefore  impleaded  before  a  certain 
justice  for  not  performing  the  very  same  identical  promises  and  under- 
takings, each  and  every  one  of  them  in  said  declaration  mentioned,  and 
that  he  recovered  judgment  in  said  action  upon  several  causes  of 
action,  and  for  his  l^pal  costs, — sufficiently  alleges  that  the  judgment 
wa£  upon  the  merits,  and  is  good  as  a  plea  of  former  recovery  for  the 
same  cause  of  action.    Dunklee  v.  Ooodenough,  65  Vt.  257,  26  Atl.  988. 

But  the  defense  of  res  judicata  is  not  made  out  in  an  action  to  have  the 
boundary  line  between  plaintiff  and  defendant  established,  by  an  an- 
swer ailing  that  the  same  matters  were  in  issue  in  a  prior  suit  for 
trespass,  where  it  does  not  appear  on  what  grounds  defendant  was  per- 
mitted to  recover.    Cherry  v.  York  (Tenn.  Ch.  App.)  47  S.  W.  184. 

And  an  affidavit  of  defense,  that  the  controversy  has  already  been  adjudi- 
cated in  an  equity  suit,  and  that  the  bill  in  such  suit  was  so  proceeded 
in  that  it  was  by  the  court  dismissed,  is  insufficient.  Blood  v.  Crew 
Levick  Co.  177  Pa.  606,  35  Atl.  871. 

A  plea  of  res  judicata  in  an  action  for  divorce  will  not  be  deemed  bad  on 
the  ground  that  the  first  action  may  have  gone  off  on  a  demurrer  which 
was  filed,  where  the  decree  disposing  of  the  main  issue  does  not  mention 
it,  as  in  such  case  it  will  be  deemed  to  have  been  overruled.  Miller  v. 
Miller,  92  Va.  196,  23  S.  E.  232. 

Laches. 

S4?e  also  Dexat,  i  223,  supra. 

349.  Ground  of  Demurrer. 

Laches  appearing  on  the  face  of  plaintiff's  pleading  is  available,  in 
equity,  on  a  demurrer  for  want  of  equity  ;^  and  under  the  new  proce- 
dure, on  a  demurrer  for  not  stating  facts  sufficient  to  constitute  a 
cause  of  action.* 

*  Maxwell  V.  Kennedy,  8  How.  221,  12  L.  ed.  1055;  Landsdale  v.  Smith, 
106  U.  S,  392,  27  L.  ed.  219,  1  Sup.  Ct.  Rep.  350;  Nolle  v.  Turner,  69 
Md.  519,  16  Atl.  124;  Furlong  v.  Riley,  103  111.  628  (especially  where 
the  bill  attempts  to  state  an  excuse,  and  the  excuse  is  insuilicient). 
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But  a  bill  is  not  subject  to  demurrer  on  the  ground  of  laches,  idiere  the 
facts  claimed  to  make  it  inequitable  to  entertain  the  suit  do  not  appear 
on  the  face  of  the  bill.  Warren  ▼.  Providence  Tool  Co.  19  R.  L  360, 
33  Atl.  876. 

The  laches  of  the  complaiiuint  in  an  action  to  enjoin  the  construction  of  a 
building,  in  failing  to  seek  relief  until  large  expense  had  been  incurred, 
is  available  by  way  of  demurrer  to  the  complaint.  Leaventcorth  t. 
Douglass,  59  Kan.  416,  53  Pac.  123. 

The  objection  that  an  equitable  claim  is  stale  is  seldom,  if  ever,  available 
by  demurrer.  Zebley  v.  Farmers'  Loan  d  7\  Co.  139  N.  Y.  461,  34  N. 
E.  1067. 

A  defendant  in  a  mortgage  foreclosure,  as  to  whom  it  is  alleged  only  that 
he  has  some  interest  in  or  claim  upon  the  mortgaged  premises  subse- 
quent to  the  lien  of  the  mortgage,  cannot  demur  to  the  complaiot  on 
the  ground  of  laches,  if  he  could  raise  the  defense  of  limitation  bj 
answer,  as  the  right  to  plead  the  statute  is  a  personal  privilege  oi 
which  the  debtor  may  or  may  not  avail  himself.  Blair  v.  Silver  Petk 
Mines,  84  Fed.  737  (Citing  Waterman  v.  Sprague  Mfg.  Co.  14  R.  L  43: 
Btoutz  V.  Huger,  107  Ala.  248,  18  So.  126;  Kennedy  v.  Powell.  34  Kan. 
22,  7  Pac.  008;     Brookville  Nat.  Bank  v.  KimbU,  76  Ind.  :>5). 

■BcK  V.  Hudson,  73  Cal.  285,  14  Pac.  791;  Mott  v.  New  York  Stvurity  i 
T.  Co.  29  Misc.  39,  60  N.  Y.  Supp.  357. 

Whether  ignorance  or  impediments  may  be  presumed  on  demurrer,  com 
pare, — affirmative:  Jones  v.  Slauson,  33  Fed.  632;  negative:  Bd/ v. 
Hudson,  73  Cal.  285,  14  Pac.  791. 

The  defense  of  laches  may  be  made  by  demurrer.  Thompson  ▼.  Wkiiakcr 
Iron  Co.  41  W.  Va.  574,  23  S.  E.  795. 

The  question  of  laches  may  be  raised  by  demurrer,  where  the  pleadings  de 
murred  to  show  the  facts  on  which  such  defense  rests.  Paxton  v.  Pv 
ton,  38  W.  Va.  616,  18  S.  E.  766. 

Landlord  and  Tenant. 

350.  Averment  of  the  relation.  352.  Unlawful  detainer* 

351.  Action  for  rent, — use  and  occupa- 

tion. 

350.  Averment  of  the  relation. 

Th<*  relation  of  landlord  and  tenant  is  sufficiently  averred  by  an  al- 
legation in  a  complaint  that  the  plaintiff  is  the  lessee,  and  entitled  to 
the  possession,  of  specified  premises.* 

*  Harris  v.  Balverson,  23  Wash.  779,  63  Pac.  549. 

The  relation  of  tenancy  is  sulTiciently  averred  by  allegations  of  the  rental  of 
the  premises,  and  that  by  virtue  of  the  lease,  one  of  the  parties  entered 
into  possession  of  the  premises  and  is  still  in  possession  of  the  same. 
Caduallader  v.  Lovece,  10  Tex.  Civ.  App.  1,  29  S.  W.  666,  917. 

The  conventional  relation  of  landlord  and  tenant  between  the  parties  to 
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Bummary  proceedings  under  the  New  York  Code  of  Civil  Procedure  to 
recover  the  possession  of  premises  is  sufficiently  averred  by  allegations 
that  the  petitioner,  at  a  certain  date  prior  to  the  commencement  of  the 
proceedings,  became  the  owner  of  the  premises  by  deed  from  certain 
persons;  that  defendant  was  in  possession  as  tenant  for  a  term  ending 
at  a  date  prior  to  the  commencement  of  the  proceedings,  under  an  al- 
leged agreement  of  hiring  with  one  of  the  grantors,  and  still  occupies 
the  premises;  that  a  notice  to  quit  was  served  upon  him  on  a  date 
specified,  requiring  him  to  give  up  possession  at  the  expiration  of  the 
lease;  and  that  he  held  over  and  continued  in  possession  without  per- 
mission of  petitioner,  "said  owner  and  landlord."  Earle  y.  McOoldrich^ 
15  Misc.  135,  36  N.  Y.  Supp.  803. 

Eo,  an  allegation  in  a  petition  in  summary  proceedings  under  the  New  York 
Code  of  Civil  Procedure  for  the  removal  of  a  tenant,  that  petitioner 
became  owner  of  the  premises  by  deed  from  a  named  person,  and  that 
defendant  is  in  possession  as  a  tenant,  under  an  alleged  agreement  with 
the  grantor,  sufficiently  avers  the  relation  of  landlord  and  tenant  be- 
tween plaintilT  and  the  defendant.  Oriffin  v.  Barton,  22  Misc.  228,  49 
N.  Y.  Supp.  1021. 

Tut  an  allegation  in  a  petition  in  summary  proceedings  by  a  stranger  to 
the  lease,  that  he  was  the  landlord  at  the  time  of  praying  for  the  issu- 
ance of  the  precept,  is  insufficient  to  show  the  relation  of  landlord  and 
tenant,  in  the  absence  of  allegations  of  fact  showing  devolution  of  title 
prior  to  the  maturity  of  rent.  Dreyfus  v.  Carroll,  28  Misc.  222,  58  N. 
Y.  Supp.  1316. 

351.  Action  for  rent, — ^nse  and  ocenpation. 

A  landlord  suing  for  rent  need  not  allege  that  he  was  in  possession 
at  the  date  of  the  lease,*  nor  that  the  lessee  named  in  the  lease  per- 
sonally entered  upon,  or  nsed  and  occupied,  the  premises.^ 

An  averment  in  an  answer  in  an  action  for  rent,  that  the  premises 
became  untenantable  without  any  fault  of  the  tenant,  is  a  conclusion 
of  law,  and  does  not  avail  him.^  But  eviction  by  a  third  person  by 
virtue  of  a  title  paramount  is  a  good  defense.* 

The  relation  of  tenancy  must  be  shown  in  an  action  for  the  use 
and  occupation  of  real  property.' 

It  is  sufficient  to  allege  a  lease  of  the  premises  entered  upon,  and 
possession  by  the  lessee  of  portions  of  the  premises  not  included  in 
the  lease,  and  their  use  by  him,  with  a  further  averment  as  to  the  rea- 
sonable value  of  such  use  and  occupation.® 

But  an  allegation  of  attornment  is  not  necessary  to  enable  an  as- 
signee of  rent  to  maintain  an  action  against  the  tenant  therefor.^ 

» Collins  ▼.  Eall,  5  Waah.  366,  31  Pac.  972. 

■  Alayer  v.  Lawrence,  58  111.  App.  194. 

•  Lansing  v.  Thompson,  8  App.  Div.  54,  40  N.  Y.  Supp.  425. 
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^Friend  ▼.  Oil  Well  Supply  Co,  105  Pa.  652,  30  Atl.  1134. 

^Toung  ▼.  Dotoney,  145  Mo.  261,  46  S.  W.  062  (Citing  Aull  8av,  BoMk  r. 
AuU,  80  Mo.  199;  Hood  ▼.  MathU,  21  Mo.  308;  Cohen  v.  Kyler,  27 
Mo.  122;  Bunion  y.  Potcers,  38  Mo.  353;  Edmonson  ▼.  Kite,  43  Mo. 
176). 

^  Thompson  t.  Com,  20  Sfiac.  421,  45  N.  Y.  Supp.  1046. 

*TFtnefiMin  ▼.  Hughson,  44  lU.  App.  22;  Bamea  y.  Northern  Trust  Co.  169 
lU.  112,  48  N.  £.  31. 

352.  IJnlawfnl  detainer. 

A  complaint  in  unlawful  detainer  against  a  tenant  holding  over 
need  not  aver  the  evidentiary  facts  showing  termination  of  the  ten- 
ancy.* 

An  allegation  of  unlawful  and  forcible  detainer  in  the  language  of 
the  statute  is  sulBcient.* 

*  Minard  v.  Burtia,  83  WU.  267,  63  N.  W.  509. 
•Blaehford  y.  Frsnzer,  44  Neb.  829.  62  N.  W.  1101. 

Leave  to  Sue. 

363.  When  must  be  alleged.  364.  Form  of  allegation. 

See  also  Audit,  §  106,  supra, 

353.  When  must  be  alleged. 

A  complaint  not  alleging  leave  to  sue  is  demurrable,  if  leave  is  re- 
quired because  a  statute  forbids  the  action  to  be  brought  without 
leave  ;^  or  because  the  power  to  sue  does  not  exist  without  leave,— aa 
in  the  case  of  a  receiver  not  authorized  by  statute  to  sue  without 
leave  f  or  because  tlie  cause  of  action  is  in  another,  and  leave  is  nec- 
essary to  enable  plaintiff  to  enforce  it, — as  in  the  case  of  a  bond  to  die 
people,  sued  on  in  the  name  of  an  individual.* 

If  leave  is  required  merely  because  of  the  settled  practice  of  the 
court, — as  in  tlie  case  of  an  injunction  bond  in  chancery,*  or  in  case 
of  actions  against  a  receiver,' — ^the  remedy  is  by  motion. 

^8oo field  V.  Dosoher,  72  N.  Y.  491  (deficiency  judgment  in  foreclosure); 
Eauaelt  ▼.  Fine,  18  Abb.  N.  C.  142  (the  same  against  heir).  Followed 
in  United  States  L,  Ins.  Co.  v.  Gage,  17  N.  Y.  S.  R,  762,  3  N.  Y.  Supp. 
398. 

Complaint  in  an  action  by  a  receiver  of  a  corporation  upon  an  obligation 
due  the  corporation  must  allege  leave  of  the  court  or  judge  to  bring  the 
action,  under  Horner's  Ind.  Rev.  Stat.  1896,  §  1228,  pro\iding  that  the 
receiver  shall  have  power,  under  control  of  the  court  or  of  the  judge 
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thereof  in  vacation,  to  bring  and  defend  actions.    Rhodes  y.  Eilligosa, 
16  Ind.  App.  478,  45  N.  £.  966. 

But  a  complaint  in  an  action  under  Mont.  Code  Civ.  Proc.  1887,  S  350, 
providing  that  the  court  or  judge  may  authorize,  by  an  order,  a  judg- 
ment creditor  to  institute  an  action  against 'one  alleged  to  have  prop- 
erty, or  to  be  indebted  to  the  judgment  debtor  who  claims  an  interest 
in  the  property  adverse  to  such  judgment  debtor  or  who  denies  the 
debt, — ^need  not  aver  the  making  of  such  an  order,  as  the  order  is  not  a 
part  of  the  cause  of  action,  and  the  want  of  such  an  order  is  a  matter 
of  defense.    Sweeney  v.  Bohleeeinger,  18  Mont.  326,  45  Pac.  213. 

*  Abbott's  New  Practice  &  Forms,  459,  note  4;  Freeman  v.  Butcher,   15 
Abb.  N.  C.  431,-     Crook  County  v.  Bushnell,  15  Or.  160,  13  Pac.  886 
(statute  forbidding  action  on  official  undertaking  or  bond,  by  an  indi- 
vidual plainti'ff,  unless  by  leave). 

Arnold  v.  Oaylord,  16  R.  I.  573,  18  Atl.  177;  Manlove  v.  Burger,  38  Ind. 
211;  Oarver  v.  Kent,  70  Ind.  428;  Coope  v.  Bowles,  42  Barb.  87, 
holding  that  under  a  statute  providing  that  no  action  for  injuries  crim- 
inally inflicted  and  causing  death  lies  until  after  a  complaint  to  a  prop- 
er magistrate  for  the  crime,  the  omission  to  make  complaint  need  not 
be  set  up  by  plea,  but  plaintiff  must  allege  complaint  made. 

In  Farish  v.  Austin,  25  Hun,  430,  the  objection  that  a  judgment  by  default 
was  taken  in  an  action  upon  a  judgment,  without  alleging  in  the  com- 
plaint leave  to  sue  obtained,  as  required  by  N.  Y.  Code  Proc.  S  71,  is 
not  a  mere  irregularity  which  is  waived  by  the  defendant's  failure  to 
object,  but  the  judgment  so  obtained  is  invalid,  and  will  be  vacated  on 
motion. 

For  a  similar  statute  now  in  force,  see  Code  Civ.  Proc.  §  913. 

And  see,  on  demurrer,  Graham  v.  Scripture,  26  How.  Pr.  501,  and  to  the 
contrary,  Finch  v.  Carpenter,  5  Abb.  Pr.  225;  Dean  v.  Eldridge,  29 
How.  Pr.  218;  Prince  v.  Cujas,  7  Robt.  76. 

Compare  People  v.  Blankman,  17  Wend.  252  (recognizance,  sued  under  2 
Rev.  Stat.  486,  fi  31,  directing  that  an  order  of  court  be  entered,  but 
not  forbidding  action  without.    Allegation  not  necessary). 

See  the  distinction  between  a  statutory  and  a  common-law  receiver  ex- 
plained, with  the  cases,  in  note  to  Weeks  v.  Cornwall,  19  Abb.  N.  C.  359. 

A  statutory  receiver,  under  a  statute  authorizing  him  to  sue  irrespective 
of  leave  of  court,  while  he  may  apply  for  leave  to  protect  himself  from 
liability  for  costs  {Re  Youngs,  5  Abb.  N.  C.  346),  and  in  an  equity 
action  allege  it  for  that  purpose,  need  not  allege  it  in  order  to  make 
out  a  cause  of  action.    4  Abbott's  X.  Y.  Dig.  423. 

In  Walsh  v.  Byrnes,  39  Minn.  527,  40  N.  W.  831,  lack  of  allegation  of 
authority  to  sue  seems  to  have  been  regarded  like  lack  of  allegation  of 
appointment, — as  rendering  the  complaint  demurrable,  not  for  insuffi- 
ciency, but  only  for  want  of  legal  capacity  to  sue. 

A  complaint  filed  by  a  receiver  in  his  own  name  must  directly  and  posi- 
tively aver  that  leave  of  the  court  to  institute  and  prosecute  the  action 
has  been  obtained.    Hatfield  v.  Cummings,  142  Ind.  350,  39  N.  £.  859. 
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And  in  an  acticm  brought  by  a  receiver  to  recover  assessments  from  delin- 
quent stockholders,  the  complaint  is  fatally  defective  in  the  abeenoe 
of  an  averment  that  the  receiver  had  leave,  or  was  authorized  by  the 
court  to  institute  the  action.  Qainey  v.  Oilson,  149  Ind.  58,  4^  N.  £. 
633. 

But  a  suit  by  a  receiver  of  a  national  bank  to  recover  back  dividends  paid 
to  the  shareholders  out  of  the  capital  is  not  one  to  enforce  the  individ- 
ual liability  of  the  stockholders,  in  which  the  bill  must  allege  that 
the  comptroller  of  the  currency  directed  the  bringing  of  the  suit  Bay- 
den  V.  Thompson,  17  C.  C.  A.  592,  36  U.  S.  App.  361,  71  Fed.  60. 

*  Waterman  v.  Dockray,  78  Me.  139,  3  Atl.  49;     Rayner  ▼.  Clark,  7  Barb. 

581   (nonsuit  at  the  trial). 

Otherwise,  where  the  suit  is  in  the  name  of  the  obligee,  although  for  the 
benefit  of  an  individual.    8ee  "Sew  York  v.  Brett,  2  Hilt.  560. 

For  other  cases,  see  Cuddehack  ▼.  Kent,  5  Paige^  92 ;  Harris  ▼.  Eardy,  3 
mil,  393. 

*  Biggins  v.  Allen,  6  How.  Pr.  30. 

^Lcuthold  v.  Young,  32  Minn.  122,  19  N.  W.  652;  Roxhury  ▼.  Central 
Vermont  R,  Co,  60  Vt.  121,  14  Atl.  92.  Contra,  Keen  v.  Breckinridgf, 
96  Ind.  69. 

Compare  Fisher  ▼.  Andrews,  37  Hun.  176,  holding  that  omission  to  allege 
a  receiver's  refusal  to  sue,  and  omission  to  allege  leave  to  sue  a  re- 
ceiver by  joining  him  with  the  one  he  ought  to  have  sued,  is  fatal  at  the 
trial. 

According  to  some  authorities,  where  leave  is  required  to  sue  a  receiver  or 
other  officer  of  a  court  of  another  jurisdiction,  the  want  of  leave  is  a 
jurisdictional  objection.  Barton  v.  Barbour,  104  U.  S.  126,  26  L.  ed. 
672 ;  Disapproved  in  Lyman  ▼.  Central  Vermont  R,  Co.  59  Vt  167,  10 
Atl.  346. 

The  decision  in  Barton  v.  Barbour  is  an  extreme  one,  but  perhaps  sound  in 
view  of  the  rule  that  a  judicially  appointed  trustee, — such  as  an  ex- 
ecutor, administrator,  receiver,  etc., — having  his  sole  authority  from  a 
foreign  jurisdiction,  is  not  subject  to  suit  here,  except  on  a  personal 
liability,  or  in  respect  to  assets  here. 

Contra,  Smith  v.  Bauer,  9  Colo.  380,  12  Pac.  397,  holding  in  an  action  in 
a  state  court  against  a  United  States  marshal,  where  the  allegation  that 
the  Federal  court  had  consented  to  the  suit  was  defective,  that  the  point 
was  not  jurisdictional;  and  after  answer,  trial,  and  verdict,  the  objec- 
tion was  too  late. 

A  bill  in  equity  in  which  a  receiver  is  made  a  party  defendant  is  de- 
murrable, where  there  is  no  allegation  that  leave  of  ooiirt  to  bring  the 
action  was  obtained.  Steel  Brick  Siding  Co.  ▼.  Muskegon  Mack,  d 
Foundry  Co.  98  Mich.  616,  57  N.  W.  817. 

But  failure  of  a  complaint  against  sureties  on  a  bond  of  a  receiver,  to 
allege  that  leave  to  sue  has  been  granted  by  the  court,  does  not  render 
the  complaint  subject  to  a  general  demurrer.  Black  ▼.  Oentery,  119 
N.  C.  502,  26  S.  E.  43. 

A  bill  in  a  Federal  court  against  the  receiver  of  an  insolvent  corporation, 
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asking  for  an  accounting  of  the  assets,  is  insufficient  where  there  is  na 
allegation  that  leave  to  sue  the  receiver  has  been  olbtained,  as,  if  the  suit 
is  against  the  receiver  in  his  individual  capacity,  no  accounting  can  be 
had.     Werner  v.  Murphy,  60  Fed.  769. 

And  a  bill  by  a  stockholder  to  enforce  a  right  of  a  corporation  of  which 
a  receiver  has  been  appointed  by  another  court,  who  is  vested  with  the 
management  of  the  company's  property  and  rights,  must  show  leave  of 
such  court  to  sue  the  receiver,  as  he  is  an  indispensable  party  to  the 
bill.    Sicope  V.  Villard,  61  Fed.  417. 

6o,  a  declaration  seeking  to  obtain  possession  of  land  held  by  a  receiver 
must  aver  that  plaintiff  obtained  leave  of  the  court  in  which  the  re- 
ceiver was  appointed  to  bring  the  action.  St.  Louis,  A,  d  S,  R.  Co,  v. 
Hamilton,  158  111.  366,  41  N.  £.  777. 

354.  Form  of  allegation. 

An  allegation  showing  in  substance  that  leave  has  been  obtained  by 
the  plaintiff,  from  the  proper  court,  to  bring  the  action  in  question,  is 
enough  if  sufficient  to  infoiTa  the  defendant  as  to  the  essential  facts., 
although  it  be  brief  and  informal.^ 

*  Dunham  v.  Byrnes,  36  Nf  inn.  106,  30  N.  W.  402 ;  8u:orda  v.  yorthern  Light 
Oil  Co,  17  Abb.  K.  C.  115. 

Bank  of  Buffalo  v.  Boughion,  21  Wend.  57,  holding  that  in  an  action  upon 
a  recognizance,  wliich  by  statute  can  only  be  brought  by  an  aggrieved 
party  who  shall  be  authorized  by  court  to  prosecute,  a  declaration  alleg- 
ing that  the  bond  was  ordered  to  be  delivered  up  to  be  prosecuted,  with- 
out naming  the  plaintiffs  or  authorizing  them  to  prosecute,  is  not  suffi- 
cient on  demurrer. 

Bmith  V.  Bauer,  0  Colo.  380,  12  Fac.  307,  holding  that  an  allegation  not 
showing  that  the  consent  covered  the  present  suit  was  defective,  and 
would  have  been  obnoxious  to  motion  to  compel  amendment;  but  was 
sufficient  after  verdict. 

The  aveiment  in  a  complaint  in  an  action  against  a  corporation  and  its 
receiver  to  foreclose  a  mechanic's  lien,  that  the  court  granted  leave  to 
bring  the  action,  must,  in  the  absence  of  a  showing  in  the  complaint  to 
the  contrary,  be  held  to  allege  the  granting  of  leave,  which  includes 
the  right  to  prosecute  the  suit  to  judgment  in  any  form  which  the  law 
warrants;  and  the  complaint  is  not  subject  to  demurrer  if  it  shows  a 
right  to  the  recovery  of  a  judgment,  although  it  does  not  state  facts 
sufficient  to  show  a  right  to  a  lien.  Colorado  Fuel  d  Iron  Co.  y.  Rio 
Grande  8.  R.  Co.  8  Colo.  App.  493,  40  Pac.  845. 

But  the  necessary  averment  in  a  complaint  in  an  action  by  a  receiver  of  a 
corporation  on  an  obligation  due  the  corporation,  that  he  has  been 
given  leave  by  the  court  or  judge  to  bring  the  action,  is  not  supplied 
by  the  averments  of  the  complaint  that  he  has  been  appointed  as  re- 
ceiver, and  has  qualified  and  entered  upon  his  duties  as  such,  "and  ae- 


570  BRIEF  ON    PLEADINGS DEMURRER. 

oordingly  he  brings  tbis  suit."  Rhodes  v.  Hilligosa,  1&  Ind.  App.  478, 
45  N.  E.  666. 
A  complaint  by  the  receiver  of  a  building  and  loan  association  in  an  ac- 
tion to  foreclose  a  mortgage,  alleging  that  plaintiff  was  duly  appointed 
and  qualified  as  receiver  of  such  association,  and  among  other  things 
was,  by  the  court,  duly  empowered,  ordered,  and  directed  to  collect, 
by  suit,  if  necessary,  all  the  claims  due  such  association, — suffieientlj 
alleges  the  receiver's  authority  to  sue.  Hatfield  v.  Cumminga,  162  Ind. 
280,  CyQ  N.  E.  817,  53  N.  E.  231. 

And  a  complaint  in  an  action  on  a  bond  given  to  secure  the  discharge  of 
a  mechanic's  lien,  allegiug  that  before  the  commencement  of  such  ac- 
tion an  order  was  **duly  made,  permitting"  plaintiffs  to  commence  an 
action  in  their  own  name  to  enforce  the  bond,  sufficiently  shows  that 
leave  of  court  to  bring  such  action  was  obtained,  as  required  by  N.  Y. 
Code  Civ.  Proc.  $  814.  Ringle  v.  Wallis  Iron  WorJcs,  16  Misc.  167,  38 
N.  Y.  Supp.  875. 

Legality. 

355.  Necessity  of  averment. 

In  an  action  to  recover  damages  for  the  obstruction  of,  or  injury  to, 
plaintiff's  business,  it  need  not  be  alleged  that  the  business  is  lawful.^ 

*  A  complaint  on  a  contract  to  pay  damages  for  obstructing  water  used  by 
a  mill  need  not  allege  that  the  use  of  the  mill  is  lawful,,  where  it  sbovs 
nothing  to  indicate  that  it  was  unlawful.  Mcintosh  v.  Rankin,  134 
Mo.  340,  35  S.  W.  995. 

A  petition  against  a  railway  company  for  damages  to  plaintiff^s  business 
as  a  boarding-house  and  bar  keeper,  caused  by  a  boycott  instituted  br 
the  company  to  prevent  its  employees  from  patronizing  plaintiff,  need 
not  allege  that  plainciff*s  business  is  lawful.  International  d  G.  A'>  ^ 
Co,  V.  Greenwood,  2  Tex.  Civ.  App.  70,  21  S.  W.  559, 

Levy  and  Seizuee. 

356.  Sufficiency  of  averment. 

An  allegation  that  a  mill  was  wrongfully  seized  by  a  sherifi  and 
closed  sufficiently  alleges  a  seizure  by  taking  it  into  his  possession.* 

In  an  action  against  an  oflioer  on  his  official  bond,  for  unlawfully 
selling  plaintiff's  property  under  execution  against  a  third  person,  an 
averment  of  title  in  plaintiff  sufficiently  shows  that  the  property  was 
not  subject  to  be  sold  on  execution  ;*  and  it  must  appear  that  the 
proper  steps  were  taken  by  the  owner  of  exempt  property,  so  that  the 
duty  of  releasing  such  property  from  the  levy  arose.* 

An  allegation  in  a  declaration  against  a  sheriff  for  a  levy  upon  ex- 
empt property,  that  he  converted  and  disposed  of  the  property  by  his 
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deputy  or  agent,  sufficiently  shows  that  the  deputy  holding  and  levy- 
ing the  execution  acted  under  the  defendant* 

^Keen  v.  Munger,  62  Mo.  A  pp.  660. 

*K€ck  y.  State  ew  rel.  National  Cash-Regtster  Co,  12  Ind.  App.  119,  39  N. 
E.  899. 

•  People  ▼.  Zingraf,  43  111.  App.  337. 

^Hutchineon  v.  Whit  more,  00  Mich.  265,  51  N.  W.  45L 

Liability. 
See  also  Indebtedness,  (317,  supra. 

357.  A  conclusion  of  law. 

An  allegation  that  a  party  'T)ecame  liable,"  or  was  "therefore  lia- 
ble,'' if  stated  as  the  ground  for  the  recovery  sought,  is  a  mere  con- 
clusion of  law,  and  cannot  avail  by  itself ;  nor  even  in  connection  with 
specific  allegations  of  the  facts  claimed  to  raise  the  liability,  unless 
such  specific  facts  are  in  themselves  sufficient  to  show  the  liability.^ 

Tliat  an  action  is  based  on  the  primary  liability  of  defendant, 
whereas  his  liability,  if  any,  is  secondary,  does  not  render  the  com- 
plaint demurrable,  but  may  be  interposed  as  a  ground  of  defense.^ 

^Jonee  y.  Dow,  137  Mass.  119.  Compare  to  the  contrary,  Clay  y.  Edger- 
ton,  19  Ohio  St.  549,  2  Am.  Hep.  422. 

A  petition  allef^ing  that  defendant  corporation  is  the  successor  of  another 
corporation  specified,  and  assumed  all  liabilities  and  obligations  of  such 
corporation,  and  is  liable  for  the  payment  of  the  obligation  in  suit, 
states  a  mere  legal  conclusion,  and  is  insufficient  to  show  the  liability 
of  defendant.  Bhorer  y.  Middleeboro  Town  <t  Lands  Co.  103  Ky.  146, 
44  S.  W.  448. 

And  an  allegation  that  defeudaut's  intestate  agreed  and  promised  to  pay 
plaintilT  "a  pre-existing  debt  that  never  was  discharged"  is  insufficient. 
In  such  case  the  petition  should  allege  every  fact  essential  to  a  recov- 
ery on  the  original  liability.    Meyer  v.  Zotcl,  96  Ky.  362,  29  S.  W.  28. 

"  Buiet  V.  Uelchors,  44  S.  C.  46,  21  S.  E.  449. 

But  an  &  newer  in  an  action  for  rent  and  taxes,  admitting  liability,  but 
claiming  that  it  is  secondary  to  that  of  a  codefendant,  is  bad  on  de- 
murrer.   Thome  v.  Meader,  6  Ohio  N.  P.  242. 

Libel  and  Slakdee. 

358.  Words  complained   of   must   be  361.  Falsity, — ^malice. 

set  out.  362.  Words  charging  a  crime. 

359.  Meaning  of  words.  363.  Injury    to    business,  —  special 

360.  Publication.  damage. 

358.  Words  complained  of  must  be  set  out. 

A  declaration  in  an  action  for  slander  is  demurrable  where  it  fails 
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to  set  ont  the  very  words  complained  of.*  It  is  not  sufficient  to  al- 
lege their  tenor  or  effect* 

This  is  likewise  true  in  a  complaint  for  lihel.' 

A  complaint  for  libel,  alleging  that  words  in  a  foreign  language,  in 
which  the  libelous  article  was  printed  and  therein  set  forth,  **beiiig 
translated  into  the  English  language  reads  as  follows,"  followed  by  an 
alleged  translation  in  words  and  figures  at  length,  sufficiently  alleges 
that  the  translation  is  a  correct  one/ 

^Webster  v.  Bolmes,  C2  N.  J.  L.  55,  40  Atl.  778  (Citing  Bums  ▼.  Triiltaiiw, 
88  N.  C.  159;  Gutsole  v.  Mathers,  1  Mees.  &  W.  495;  BagUsy  v.  John- 
ston, 4  Rich.  L.  22;  //arris  v.  Warre,  L,  R.  4  C.  P.  Div.  128;  Kenyon 
▼.  Cameron,  17  R.  I.  122,  20  Atl.  233;  Ward  v.  Clark,  2  Johns.  10.  3 
Am.  Dec.  383;  yeicton  v.  Stuhbs,  3  Mod.  72;  Rem  v.  Dear,  2  Salk,  417: 
CooA-  ▼.  Cox,  3  Maule  &  S.  110;  Wood  v.  Broicn,  6  Taunt.  1C9:  Wright 
▼.  Clements,  3  Barn.  &  Aid.  503)  ;  McDotiald  v.  Edtcards,  20  Misc.  523, 
40  N.  Y.  Supp.  072;  O'Donnell  v.  Nee,  80  Fed.  90;  Wittmaier  v.  Krieg, 
13  Pii.  Co.  Ct.  04. 

So,  a  complaint  in  an  action  for  slander  of  title,  which  does  not  al1<^  the 
particular  words  spoken,  is  fatally  defective.  Oerm  Proof  Filter  Co.  i. 
Pasteur  Ohambcrland  Filtei'  Co,  81  Hun,  49,  30  N.  Y.  Supp.  584. 

Tlie  slanderous  words  causing  an  injury  need  not  be  set  out  in  a  declara- 
tion alleging  a  conspiracy  to  destroy  plaintiff's  business  by  false  and 
malicious  statements  concerning  his  character,  since  it  cannot  be  trrated 
as  an  action  for  slander.  Van  Horn  v.  Van  Horn,  56  N.  J.  L.  31S,  2S 
Atl.  009. 

But  a  declaration  in  an  action  for  making  false  and  malicious  stateroeDts 
to  plaintiff's  employer,  thereby  inducing  her  to  discharge  plaintiff, 
should  set  out  the  false  and  malicious  statements  according  to  thdr 
tenor,  or  according  to  their  substance  and  effect.  May  ▼.  TTood,  172 
Mass.  11,  51  N.  E.  191  (Citing  Payne  v.  Beuwmorris,  1  Lev.  248;  Rum- 
sey  V.  Webb,  Car.  k  M.  104;  Hartley  v.  Herring,  8  T.  R.  130;  Derry  v. 
Eandley,  16  L.  T.  N.  S.  203:  Corcoran  v.  Corcoran,  7  Ir.  C.  L.  Rep.  272; 
Lynch  v.  Knight,  9  H.  L.  Cas.  .577;  Hutchins  v.  Hutchins,  7  Hill,  IW; 
Pollard  V.  Lyon,  91  U.  S.  225,  23  L.  ed.  308 ;  Rice  v.  Albec,  1C4  Mass. 
88,  41  N.  E.  122;  Morasse  v.  Brochu,  151  Mass.  567,  8  L.  R.  A.  524. 
25  N.  E.  74;  Beats  v.  Thompson,  149  Mass.  405,  21  N.  E.  959;  Elmer 
V.  Fessenden,  151  Mass.  359,  5  L.  R.  A.  724,  22  N.  E.  635.  24  N.  E.  208: 
Lee  V.  Kane,  G  Gray,  495 ) . 

•Schubert  v.  Richter,  92  Wis.  199,  60  N.  W.  107 ;  Small  ▼.  Fisher,  2  lad. 
App.  420,  28  N.  E.  714. 

•Battersby  v.  Collier,  34  App.  Div.  347,  54  N.  Y.  Supp.  363. 

A  complaint  in  an  action  for  libel,  which  does  not  set  out  any  part  of  the 
alleged  libelous  article,  but  only  plaintiff's  construction  of  such  article 
and  application  of  the  same  to  himself,  is  bad.  Battersby  t.  Collier, 
24  App.  Div.  89,  48  N,  Y,  Supp.  970. 

Plaintiff  in  an  action  for  libel  is  not  bound  to  set  out  the  wh(4e  publics- 
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lion,  but  only  such  part  of  it  as  he  relies  on.     Hopkins  y.  Tanner,  27 
Chicago  Legal  News,  181. 

*Dr.  Shoop  Family  Medicine  Co,  v.  Wernich,  95  Wis.  164,  70  N.  W.  160. 

359.  Meaning  of  words. 

An  innuendo  is  necessary  to  point  to  an  injurious  intent  or  mean- 
ing in  the  use  of  equivocal  or  apparently  innocent  words,  in  making 
a  charge  of  slander  or  libel.*  But  an  innuendo  cannot  serve  to  give 
the  words  uttered  a  totally  different  meaning  from  their  ordinary  sig- 
nification,^ unless  connected  with  proper  introductory  averments.' 

Where  words  are  not  actionable  in  themselves,  to  warrant  a  recov- 
ery for  slander  plaintiff  must  allege  that  they  were  meant  to  convey 
a  sense  in  which  they  were  actionable,  and  were  so  understood  by  the 
hearers  or  bystanders.* 

A  declaration  in  hcec  verba  in  libel  is  suJBScient  where  the  article 
is  libelous  on  its  face;  but  the  effort  to  explain  or  enlarge  the  mean- 
ing by  innuendo  does  not  render  the  pleading  defective.  It  may  bo 
treated  as  surplusage.' 

A  demurrer  to  an  entire  count  of  a  complaint  in  an  action  for  libel, 
on  the  ground  that  the  words  are  not  actionable,  must  be  overruled  if 
any  of  the  words  are  actionable.' 

*  Hemmens  v.  Nelson,  138  N.  Y.  517,  20  L.  R.  A.  440,  34  N.  E.  342  (directed 
verdict). 

An  innuendo  in  a  complaint  in  an  action  for  slander  should  show  that 
words  not  actionable  per  se,  and  capable  of  conveying  an  innocent  mean- 
ing, were  understood  in  the  same  slanderous  sense  as  that  in  which 
they  are  alleged  to  have  been  spoken.  Coeand  v.  Lee,  11  Ind.  App.  511j 
38  *N.  E.  1099. 

Defining  alleged  libeloiis  terms  in  a  paraphrastic  way,  and  pointing  out 
that  they  were  intended  to  apply  to  the  plaintiff,  is  strictly  within  the 
office  of  an  innuendo.  Lewie  v.  Daily  Itetce  Co.  81  Md.  466,  29  L.  R.  A. 
59,  32  Atl.  24C. 

The  office  of  an  innuendo  in  a  declaration  in  an  action  for  slander  is  more 
properly  confined  to  a  reference  to  previous  matter,  as  bearing  upon 
the  meaning  of  the  words;  or  when  the  words  spoken  are  apparently 
innocent  and  inoffensive,  but  where  nevertheless,  by  virtue  of  their  con- 
nection with  the  collateral  circumstances  as  averred,  they  convey  a 
latent  and  injurious  imputation.  Curley  v.  Feeney,  62  N.  J.  L.  70,  40 
Atl.  078. 

A  petition  in  an  action  for  libel  may  properly  supply  the  libel  by  innuendo, 
where  the  matter  is  not  per  se  libelous.  Young  v.  Bhephard  (Tex.  Civ. 
App. )  40  S.  W.  62. 

HSole  V.  Neustadier,  22  Or.  191,  29  Pac.  650;  Collins  v.  Despatch  Pub. 
Co,  1  Pa.  Dist.  E.  773. 
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Plaintiff  in  an  action  for  libel  may,  by  innuendo,  de^ne  the  defamatory 
meaning  he  seei^s  to  put  upon  words,  where  such  meaning  is  consistent 
with  the  natural  and  commonly  accepted  meaning  of  the  words;  and 
may  allege  that  they  relate  to  him,  although  his  name  is  not  men- 
tioned.    McLaughhH  v.  Schnellhacherf  65  III.  App.  50. 

Plaintiff  in  an  action  for  slander  may,  under  2  N.  J.  Gen.  Stat.  |  124, 
p.  25o4,  aver  that  the  words  set  forth  were  used  in  any  defamatory 
sense  he  may  see  fit  to  attribute  to  them.  Curley  v.  Feency,  62  N.  J.  L 
70,  40  Atl.  678. 

A  general  demiirrar  to  a  complaint  for  libel  is  properly  overruled  where 
the  publication  complained  of  was  naturally  susceptible  of  the  ooo- 
Btruction  given  by  the  innuendoes,  and  the  complaint  expressly  d^ies 
its  truth.    Dcm*jcrat  Pub.  Co.  v.  Jone^,  83  Tex.  302,  18  S.  W.  052. 

But  an  innuendo  in  connection  with  a  statement  in  an  alleged  libcloas 
article  that  plaintiff  had  been  closeted  w^ith  a  given  person,  which 
states  the  purpose  to  have  been  to  give  the  latter  protection  in  retiun 
for  his  political  support  and  influence  in  an  election  at  which  plaintiiT 
was  a  candidate  for  re-election,  is  bad,  as  going  beyond  the  niesning 
of  the  language  complained  of  ur  any  legitimate  inference  to  be  drawn 
therefrom.    Tiepke  v.  Times  Pub.  Co,  20  R.  I.  200,  37  Atl.  1031. 

*  Peters  v.  Garth,  20  Ky.  L.  Rep.  1934,  50  S.  W.  682;  Simons  v.  BumluLm, 
102  Mich.  189,  60  N.  W.  476;  Blake  v.  8mith,  19  R.  I.  470,  34  Atl.  995; 
Bem  y.  Wiedenhoefi,  83  Wis.  397,  63  N.  W.  686. 

A  mere  allegation  in  the  complaint  in  an  action  for  slander,  that  defendant 
intended  a  slanderous  charge,  is  iu^iuflicient  where  no  extrinsic  facts 
are  alleged,  unless  the  words  themselves  import  such  a  charge.  DivtM 
v.  Meredith,  147  Ind.  093.  47  N.  E.  143. 

The  rule  requiring  inducement  in  a  complaint  in  an  action  for  libel  or 
slander  where  the  words  are  not  actionable  in  themselves  is  not  changed 
by  Ind.  Rev.  Stat.  1894,  $  375,  providing  that  in  such  an  action  it  shall 
be  sufllcient  to  state  generally  that  the  defamatory  matter  was  pub- 
lished or  spoken  of  the  plaintiif;  and  if  the  words  spoken  derive  their 
slanderous  import  from  extrinsic  facts,  such  facts  must  be  alleged. 
Alcorn  v.  Bass,  17  Ind.  App.  500,  46  N.  E.  1024  (Citing  Ward  v.  Col^ 
han,  30  Ind.  395;  Hart  v.  Coy,  40  Ind.  553;  Emig  v.  Daum,  1  Ind.  App. 
146,  27  N.  E.  322). 

A  petition  in  an  action  against  an  employer  for  slandering  his  dry-goods 
salesman,  alleging  that  by  us«ge  the  letters  "cf*'  placed  on  a  ticket  at- 
tached to  a  parcel  of  goods  sold  upon  partial  payment  indicated  7» 
cents,  and  the  letters  "pm*'  indicated  the  salesman's  premium ;  that  all 
goods  not  fully  paid  lor  were  returned  to  the  stock  and  the  salesman 
received  no  premium;  that  upon  the  return  of  a  package  "marked  as 
aforesaid,"  sold  by  plaintiff,  defendant  told  him  in  the  presence  of 
others  to  "Put  cf  on  that  goods  or  leave  the  house.  You  know  you  got 
that  pm.  You  sold  the  goods  just  to  get  that  pm;"  and  that  by  said 
words  defendant  intended  to  charge  plaintiff  with  the  larceny  oi  75 
cents, — does  not  state  facts  sufficient  to  constitute  a  cause  of  action. 
The  words  are  not  slanderous  per  se,  and  the  colloquium,  failing  to  ahow 
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how  the  goods  were  marked,  how  much  they  wej'e  or  ought  to  have  hecn 
Bold  for,  or  how  much  premium  was  or  ought  to  have  heen  received, 
does  not  show  that  they  were  used  in  a  connection  and  sense  to  make 
them  slanderous.    Foxell  v.  Craicford,  107  Mo.  695,  17  S.  W.  1007. 

General  allegations  in  a  petition  for  libel,  that  plaintiff  was  published  as 
a  dishonest  man  who  would  not  pay  his  debts,  with  reference  to  exhib- 
its, all  of  the  statements  and  intimations  in  wihich  are  characterized 
as  false  and  malicious,  id  good  on  general  demurrer,  although  tlie  peti- 
tion should  specify  by  direct  allegations  in  what  particulars  the  lan- 
guage of  the  exhibits  was  libelous.  Brovm  v.  Durham,  3  Tex.  Civ.  App. 
244,  22  S.  W.  868. 

No  prefatory  averment  is  essential  to  innuendo  in  a  petition  in  a  slander 
action,  where  the  actionable  quality  inheres  in  the  words  themselves 
and  does  not  arise  from  extrinsic  circiunstances.  Darling  v.  Clement, 
69  Vt.  292,  37  Atl.  779. 

Plaintiff  in  an  action  for  liliel  cannot,  by  innuendo,  extend  the  meaning 
of  a  publiciation  beyond  what  the  words  justify  in  connection  with 
the  extrinsic  facts.     Urban  v.  Helmick,  15  Wash.  155,  45  Pac.  747. 

Failure  of  a  complaint  for  slander  in  uttering  words  not  actionable  per  ee, 
to  state  facts  or  circumstances  to  enlarge  the  meaning  of  the  words, 
by  way  of  colloquium  or  otherwise,  is  not  supplied  by  a  mere  general 
allegation  of  special  injury  in  the  lose  of  sale  of  merchandise.  Canton 
Surgical  d  Dental  Chair  Co.  v.  McLain,  82  Wis.  93,  51  N.  W.  1098. 

•  Unterherger  v.  Scharff,  51  Mo.  App.  102. 

But  a  complaint  alleging  the  uttering  of  words  slanderous  per  se,  spoken 
in  the  vernacular  of  those  to  whom  they  were  addressed,  of  and  con< 
cerning  the  plaintiff,  need  not  allege  that  they  were  understood  by  the 
hearers  to  refer  to  plaintiff,  imder  Gal.  Code  Civ.  Proc.  %  460,  providing 
that  it  shall  not  be  necessary  to  state  extrinsic  facts  to  show  the  appli- 
cation to  plaintiff  of  the  defamatory  matter.  Harris  v.  ZoAwne,  93  CaL 
59,  28  Pac.  845. 

•  Jacksonville  Journal  Co,  v.  Bcymer,  42  111.  App.  443. 

An  innuendo  is  not  necessary  where  the  language  of  an  alleged  libel  is  sus- 
ceptible of  but  one  interpretation,  and,  if  it  is  put  in,  it  will  be  treated 
as  surplusage.    Sanford  ▼.  Rowley,  93  Mich.  119,  52  N.  W.  1119. 

An  innuendo  in  reference  to  the  words  "robber"  and  "thief"  in  the  com- 
plaint in  an  action  for  slander  is  surplusage,  as  the  meaning  is  appar- 
ent on  its  face.     Frederickson  v.  Johnson,  60  Minn.  337,  62  N.  W.  388. 

Words  in  a  declaration  for  slander,  charging  the  plaintiff  with  having 
killed  one  person  and  trying  to  kill  another,  impute  a  criminal  offense 
or  offenses,  and  render  an  innuendo  unnecessary.  Curley  v.  Feeney, 
62  N.  J.  L.  70,  40  Atl.  678. 

An  innuendo  in  a  declaration  for  slander  is  unnecessary  if  the  defamatory 
words  can  be  understood  as  imputing  crime  to  the  plaintiff,  and  if  an 
innuendo  is  incorporated,  it  can  be  treated  as  surplusage,  and  will  n»t 
render  the  pleading  dmurrable  because  it  attributes  a  meaning  to  the 
words  which  they  will  not  bear.    Ibid. 

•  Porter  v.  Post  Pub.  Co.  20  R.  I.  88,  37  Atl.  535. 
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360.  Publication. 

An  allegation  that  defendant  "published"  a  designated  libeloos  let- 
ter in  regard  to  plaintiff  is  sufficient  without  alleging  that  the  letter 
was  mailed  or  sent  to  and  received  by  the  addressee.^ 

A  complaint  for  libel,  charging  the  sale  of  papers  containing  a  h> 
belous  article,  need  not  affirmatively  allege  that  defendant  knew  that 
such  articles  were  contained  in  the  papers  sold.* 

A  statement  in  an  action  for  slander  need  not  specify  the  names  of 
the  persons  before  whom  the  slander  was  uttered.' 

A  complaint  in  an  action  for  libel  must  show  that  the  libel  was  pub- 
lished concerning  the  plaintiff,  and  not  leave  such  fact  to  mere  infer- 
ence.* 

An  allegation  that  the  words  were  spoken  of  and  concerning  the 
plaintiff  is  generally  sufficient,  without  the  averment  of  extrinsic 
facts." 

'  McLaughlin  v.  Schncllhachcry  65  III.  App.  50. 

■  Street  v.  JohMOfi,  80  Wia.  455,  14  L.  R.  A.  203,  50  N.  W.  39*. 

•  Wright  ▼.  PercclUt,  5  Pa.  Dist.  R.  158. 

^Carlson  v.  Minnesota  Tribune  Co.  47  Minn.  337,  50  N.  W.  229. 

A  complaint  alleging  that  an  alleged  libelous  publication  stating  that 
nearly  all  a  designated  business  of  a  specilled  place  was  owned  and  con- 
trolled by  one  company,  "its  members  being  Dagos,"  referred  to  plain 
tiiTs,  and  that  at  the  time  of  the  publication  they  were  doing  all,  cr 
almost  all,  ot  such  business  in  the  place, — sufficiently  states  that  the 
publication  was  made  concerning  plaintiffs,  although  they  were  not 
in  fact  Dagos.  Craig  ▼.  Pueblo  Press  Pub,  Co.  5  Colo.  App.  206,  37 
Pac.  945. 

A  complaint  in  an  action  for  libel.,  setting  out  the  alleged  libelous  matter, 
which  upon  its  face  was  well  calculated  to  prejudice  and  injure  the  per- 
son described  therein,  and  to  expose  him  to  public  hatred,  contempt, 
or  ridicule,  even  though  no  name  is  mentioned  therein,  if  it  identifiee  the 
plaintiff  as  the  object  of  the  article,  states  facts  suflicient  to  constitute 
a  cause  of  action.    Knox  v.  Meehan,  04  Minn.  280,  6C  X.  W.  1 149. 

A  complaint  in  an  action  for  libel  need  not  aver  in  the  express  language 
of  N.  Y.  Code  Oiv.  Proc.  §  535,  that  the  defamatory  matter  vna  pub- 
lished or  spoken  concerning  plaintitf,  if  the  identification  of  the  plain- 
tiff with  the  person  referred  to  appears  from  the  complaint  and  answer 
considered  together.  Jacquelin  v.  Morning  Journal  Asso.  89  App.  TAr. 
515,  57  N.  Y.  6upp.  299. 

•BidtccW  ▼.  Rademucher,  11  Ind.  App.  218,  33  N.  E.  879. 

£xtrinsic  facts  need  not  be  stated  under  Ky.  Civ.  Code  Prae.  S  123,  in  an 
action  for  libel  for  the  purpose  of  showing  the  application  to  the  plain- 
tiff of  the  alleged  defamatory  matter.  Louisinlle  Press  Co.  r.  Tsn^ 
nelly,  105   Ky.  305,  49  S.  W.  15. 
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An  allegation  in  a  complaii:!  in  an  action  (or  libel,  that  the  words  were 
published  with  the  nialicious  intent  and  purpose  to  injure  the  busines-s 
of  the  plaintiff,  is  not  the  equivalent  of  an  averment  that  the  words 
were  spoken  of  and  concerning  the  plaintilT,  which,  under  N.  Y.  Code 
Civ.  Proc.  §  535,  renders  unnecessary  the  statement  of  any  extrinsic 
facts  to  show  the  application  to  plaintiff  of  the  defamatory  matter. 
Veto  York  d  W.  Water  Co.  v.  Morning  Journal  Aaao,  7  App.  Div.  609, 
40  N.  Y.  Supp.  272. 

A  complaint  alleging  that  plaintiff  is  the  head  of  a  family  concerning  which 
a  libelous  newspaper  article  was  published,  residing  at  the  place  named 
in  the  article,  and  that  the  publication  was  made  of  and  conceiving 
him.  setting  forth  the  article  itself  and  alleging  its  falsity,  states  a 
cause  of  action,  under  Utah  Comp.  Laws  1888,  §  3246,  providing  that  in 
such  an  action  the  complaint  need  not  state  any  extrinsic  facts  to 
show  the  application  to  plaintiff  of  the  defamatory  matter,  but  that  it 
is  sufiScient  if  it  state  generally  that  the  same  was  published  concern- 
ing plaintiff.  Fenatermaker  v.  Tribune  Pub.  Co.  13  Utah,  632,  35  L.  R. 
A.  6U,  45  Pac.  1097. 

A  complaint  for  libel  states  a  cause  of  action  in  alleging  the  malicious 
publication  of  a  name  intended  for  that  of  plaintiff,  though  misspelled, 
with  the  addition  of  ''semn  Belle  Plaine  Mdse.  $4"  in  a  list  olf  un- 
settled claims  due  members  of  a  merchants'  protective  association,  in 
connection  with  extrinsic  facts  sho>\lng  the  application  of  such  publi- 
cation to  plaintiff,  its  meaning,  and  defendant's  intention  to  impute 
to  plainlilT  insolvency  and  dishonesty  in  business,  and  that  the  list  was 
so  understood  by  its  readers.  Traynor  v.  Sielaff,  G2  Minn.  420,  64  N. 
W.  915. 

361.  Falsity, — ^malice. 

In  an  action  for  slander  or  libel  the  declaration  slioiild  contain  an 
averment  that  the  defamatory  words  were  falsely  and  maliciously 
spoken  or  published.  But  from  an  averment  of  the  falsity  of  the 
charge,  malice  may  be  inferred ;  and  from  an  averment  of  malice,  the 
falsity  of  the  charge  may  be  inferred-^ 

In  an  action  for  libel  arising  out  of  a  publication  made  on  a  privi- 
leged occasion,  actual  malice  must  be  averred,  it  being  insufficient 
merely  to  allege  that  tlie  language  was  false  and  malicious,  without 
further  alleging  in  express  terms  that  defendant  acted  maliciously,  or 
averring  facts  which  would  be  the  equivalent  of  such  allegation.* 

^Webster  v.  Eolmea,  62  N.  J.  L.  55,  40  Atl.  778  (Citing  Bendish  v.  Lind- 
sey,  11  Mod.  194;  Sutton  v.  Johnstone,  1  T.  R.  493;  White  v.  Wioholla, 
3  How.  260,  11  L.  ed.  591)  ;  Bottomly  v.  Bottomly,  80  Md.  159,  30  Atl. 
706. 

But  the  o?»i8sion  of  the  word  ''malicious"  in  a  complaint  in  an  action  for 
slander  in  speaking  words  actionable  per  se  is  not  a  fatal  defect.  Stewart 
▼.  Jfa;or,  17  Wash.  238,  49  Pac.  503. 
Abb.  Pl.  Vol.  I. — 37. 
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An  avennent  in  a  oomplaint  for  slander,  that  the  defendaut  spoke  '^be 
false  and  scandalous  words  following/'  is  a  sufficient  allegation  of  their 
falsity  as  against  a  general  demurrer.  Haskina  t.  Jordan,  123  CsL  167, 
66  Pae.  78i>. 

And  an  allegation  in  a  complaint  for  slander,  containing  severtl  alleged 
slanderous  excerpts  from  a  conversation,  that  all  of  such  statements 
were  false  and  untrue,  and  were  wilfully  and  maliciously  made,  suffi- 
ciently states  that  each  oi  such  statements  was  so  madeu  HclUtern  t. 
Kalzer,  103  Wis.  391,  79  N.  W.  429. 

*  Henry  v.  Moherly,  6  Ind.  App.  490,  33  N.  £.  081. 

362.  Words  charging  a  crime. 

A  petition  for  a  libel  charging  a  criminal  offense  need  not  set  forth 
the  elements  of  the  crime  with  the  precision  and  certainty  required  in 
an  indictment.^  Nor  need  it  expi-essly  allege  that  by  the  language 
used)  defendant  intended  to  impute  a  crime  to  plaintiff^  or  that  the 
bystanders  so  understood.* 

The  slanderous  nature  of  words  not  actionable  per  se  should  be  set 
forth  bv  innuendo.* 

*  Trainer  v.  Saline  County  Progress  Printing  Co.  46  Mo.  App.  6. 

•Dudley  v.  yowill,  11  App.  Div.  203,  42  N.  Y.  Supp.  681. 

'  A  statement  imputed  to  defendant  by  a  complaint  in  an  action  for  slander, 
that  the  plaintiff,  who  was  a  tenant  on  defendant's  farm,  took  wheat 
that  did  not  belong  to  him,  is,  in  connection  with  an  innuendo  chsipng 
that  the  defendant  meant  and  was  understood  to  mean  that  the  pUio- 
tiflf  had  feloniously  stolen  wheat  belonging  to  defendant,  actionable. 
Hinealcy  v.  Sheets,  18  Ind.  App.  612,  48  X.  £.  802. 

A  petition  in  an  action  to  recover  for  slander,  charging  that  the  slander 
ous  words  spoken  were:  "In  place  of  trying  to  track  around  here,  yott 
had  better  been  to  home  tracking  the  man  that  burned  your  house,  and 
you  would  track  him  in  your  own  door.  You  know  you  burned  it^  Too 
took  the  money  and  built  a  barn  with  it,"  meaning  thereby  that  plais- 
tiff  had  burned  the  house  to  get  the  insurance  money,  and  had  built  a 
bam  with  the  money, — is  a  suflident  statement  of  a  cause  of  action,  as 
the  words  are  slanderous  per  se.  Uilbrant  v.  Simtnons,  18  Ohio  GL  C 
123. 

A  declaration  alleging  that  plaintiff  had  been  engaged  by  defendant  to  sell 
goods  on  commission  and  to  turn  over  the  proceeds,  and  that  defendants 
used  the  expressions,  "The  lying  dog  never  paid  me  a  cent,"  and,  "^e  is 
a  swindler  and  his  wife  is  implicated  with  him,"  and  applying  the 
words  by  innuendoes  to  plaintiff  and  his  wife,  and  alleging  that  defend- 
ant intended  the  words  to  mean  that  plaintiff  had  embezzled  the  money 
received  by  him  from  the  sale,  and  that  his  wife  assisted  him  therein 
and  was  therefore  guilty  of  embezzlement, — states  a  cause  of  action  for 
slander.    Richmond  v.  Locb,  19  R.  I.  120,  32  Atl.  167. 
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A  complaint  for  libel  is  sufficient  on  demurrer  wh^e  it  alleges  the  publiear 
tion  in  a  newspaper,  under  the  title  "The  McGinnis  Cohorts,"  and  the 
further  heading  **They  Kally  Round  the  Brewer's  Flag  in  the  Senate," 
of  a  false  and  malicious  article  sent  by  defendant's  special  correspondent 
at  the  state  capitol  at  which  plaintill  was  in  attendance  as  a  senator, 
charging  plaintiff  with  bribery,  or  with  knowledge  thereof,  to  defeat 
a  bill  to  regulate  the  sale  of  intoxicants;  and  which  sets  forth  the 
language  of  the  publicatioD  and  the  meaning  of  the  charges  and  their 
connection  with  the  plaintiff  by  appropriate  averments  and  innuendoes. 
McGinnis  v.  Knapp,  100  Mo.  131,  18  8.  W.  1134. 

So  a  complaint  in  an  action  for  libel,  alleging  that  defendant  published  an 
article  stating  that  plaintiff  was  the  owner  of  a  building  used  as  a 
"blind  tiger,"  or  place  in  whkh  intoxicating  liquors  were  unlawfully 
sold,  and  that  the  intention  was  to  charge  him  with  running  a  blind 
tiger,  is  sufficient  without  alleging  that  he  ''occupied"  the  building  used 
as  such.    Schulee  v.  Jalontok  (Tex.  Civ.  App.)  29  S.  W.  193. 

363.  Injury  to  business, — special  damage. 

Words  spoken  or  written,  injurious  to  a  person  in  hie  business,  and 
false  and  malicious,  are  actionable  per  se,  and  special  damages  need 
neither  be  alleged  nor  proved.* 

^Olit>w  ▼.  Perkins,  92  Mich.  304,  62  N.  W.  ($09  (Citing  Eaney  Mfg,  Co,  t. 
Perkins,  78  Mi<A.  1,  43  N.  W.  1073;  Weiss  t.  Whitiemore,  28  Mich. 
366). 

Words  derogatory  to  the  professional  character  of  a  minister  are  action- 
able, without  proof  of  special  damage.  Ritchie  ▼.  Widdemer,  69  N.  J. 
L.  290,  36  Ati.  826. 

No  recovery  for  an  injury  to  plaintiff  in  his  business  or  profession  by  a 
libelous  publication  can  be  had  unless  the  business  or  profession  it 
pleaded.  Houk  ▼.  Hieks,  II  Ind.  App.  190,  38  N.  £.  864  (Citing  PoUock 
T.  Hastings,  88  Ind.  248.) 

But  words  imputing  some  quality  the  natural  tendency  of  which  is  to  im- 
pair one's  professional  or  business  character, — as,  insolvency  to  a  mer- 
chant, or  drunkenness  or  immorality  to  a  clergyman, — are  actionable, 
since  there  need  be  no  colloquium  of  the  profession  or  business.  DoT' 
Ung  V.  Clement,  69  Vt.  292,  37  Atl.  779  (Citing  Ohaddock  v.  Briggs,  13 
Mass.  248,  7  Am.  Dec.  137;  Stanton  v.  Smith,  2  Ld.  Raym.  1480;  Joties 
▼.  Littler,  7  Mees.  A  W.  423). 

A  count  in  a  petition  for  slander,  based  upon  words  which  are  not  action- 
able tmless  spoken  of  the  plaintiff  in  relation  to  his  trade  and  business, 
need  not  expressly  aver  that  they  were  so  spoken,  if  their  natural  tend- 
ency is  to  injure  the  plaintiff  in  his  trade  and  business.  Ibid,  (Citing 
Lumby  v.  Allday,  1  Cromp.  &  J.  301;  Miller  v.  David,  L.  R.  9  C.  P.  126; 
Burtch  ▼.  Niokerson,  17  Johns.  217,  8  Am.  Dec.  390.) 

A  petition  in  an  action  for  libel,  averring  the  making  and  publishing  of  the 
libelous  statement  by  the  defendant  that  goods  shipped  to  the  plaintiffs 
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remained  undelivered  because  they  were  unable  to  pay  the  charges  there^ 
on,  that  it  was  made  maliciously  and  with  intent  to  injure  and  defame 
the  plaintiffs,  that  it  was  false,  and  that  the  plaintiffs  suffered  special 
damages  set  out  therein, — is  sufficient.  Camjthell  v.  Bostick  (Tex.  Civ. 
App.)  22  S.  W.  82S. 

A  complaint  for  libel,  alleging  that  defendants  falsely  and  malieioiisly  pub- 
lished of  and  concerning  the  plaintllTs'  goods,  ''We  do  not  keep  Acme  or 
common  plate,"  and  alleging  special  damage,  is  sufficient  on  demurrer. 
Acme  Silver  Co.  ▼.  Biacey  Bardtoare  d  Mfg.  Co.  21  Ont.  Rep.  261. 

But  an  allegation  in  a  complaint  for  libel  in  publishing  false  and  unfounded 
communications  concerning  the  business  standing  of  plaintiff,  that  in 
consequence  of  the  wrongful  act,  plalntifT  suffered  damage  in  a  specified 
gross  amount,  without  alleging  wherein  the  damage  consisted,  is  bad  as 
against  a  special  demurrer,  in  the  absence  of  an  all^ation  of  malicf. 
Bradstreet  Co.  v.  O^uraM,  90  Ga.  39C,  23  S.  E.  423. 

The  distinction  does  not  exist  in  the  jurisprudence  of  Louisiana  between 
wordA  which  are  actionable  in  themselves,  without  proof  of  special  dam- 
age, and  words  actionable  only  wich  reference  to  some  actual  oonsequec 
tial  damage.    Fellman  y.  Dreyfoua,  47  La.  Ann.  007,  17  So.  422. 

As  to  libel  imputing  insolvency,  see  note  to  Hayes  v.  Press  Co.  (Pa.)  5  L 
R.  A.  643. 

Bee  also  Dajcaqes,  I  212«  supra. 

Lien. 

364.  A  conclusion  of  law. 

An  allegation  that  a  lien  was  created,  retained,  or  had  expired,  or 
that  property  was  subject  to  a  mortgage,  is  a  mere  conclusion.* 

But  an  all^ation  that  a  judgment  pleaded  as  having  been  recov- 
ered was  a  lien  suiiiciently  imports  that  it  was  docketed  so  as  to  be- 
come a  lien.^ 

» Price  V.  Doyle,  34  Minn.  400,  26  N.  W.  14 ;  Origgs  v.  8t.  Paul,  9  Minn.  246, 
Gil.  231  (allegation  that  certificates  were  worthless,  and  no  lien). 

An  answer  denying  that  iiy  the  terms  of  the  deed  in  suit  a  lien  was  retained 
to  secure  the  payment  of  notes  retaining  a  vendor's  lien  is  a  mere  oocelu- 
sion  of  law.  McClurc  v.  Bigstaff,  18  Ky.  L.  Rep.  601,  37  S.  W.  294, 
38  S.  W.  431. 

An  answer  alleging  merely  that  an  action  to  foreclose  a  mechanic  s  lien 
was  not  brought  within  the  time  required  by  law,  or  until  after  the  Hen 
had  expired  by  lapse  of  time,  is  insufficient,  as  it  states  conclusions 
only.     Soroggin  v.  National  Lumber  Co.  41  Neb.  195,  59  N.  W.  648. 

An  allegation  by  a  mortgagee  of  land  that  its  lien  is  prior  and  superior  to 
the  lien  of  another  person  is  bad  as  being  simply  a  conclusion  of  the 
pleader.  Farmers'  d  M.  Nat.  Bank  v.  Taylor,  91  Tex.  78,  40  S.  W. 
876,  966. 

•Cody  v.  Allen,  22  Barb.  388. 
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Limitations. 

See  also  Dixat,  §  223,  supra;  Lachss,  I  349,  supra.  And  for  other  Statutory  Bars^ 
Fee  Contracts,  §  158,  supra;  Leave  it)  Sue,  S§  353,  354,  supra;  Statutes^ 
§1  445-4r6,  infra, 

365.  limitation  by  statute,  when  available  on  demurrer. 

In  some  states  the  statute  of  limitations  cannot  be  availed  of  by  de- 
murrer, but  must  be  set  up  by  plea  or  answer.^  In  others,  it  may  bo 
pleaded  as  a  defense,  or  taken  advantage  of  by  demurrer.* 

One  who  relies  on  the  statute  of  limitations  in  a  demurrer  to  a  com- 
plaint must  point  out  the  objections  specifically  by  reference  to  the 
statute.^ 

A  pleading  showing  upon  its  face  that  the  cause  of  action  is  barred 
by  the  lapse  of  time  is  demurrable.^ 

The  defense  of  the  statute  of  limitations  cannot  be  raised  by  de- 
murrer when  the  pleading  demurred  to  does  iiot  show  when  the  cause 
of  action  accrued.' 

In  the  absence  of  any  statute  providing  otherwise,  the  objection 
that  the  complaint  shows  on  its  face  that  the  cause  of  action  is  barred 
is  available  on  demurrer  for  not  stating  facts  sufficient  to  constitute 
a  cause  of  action.® 

And  the  objection  is  fatal,  unless  the  pleading  also  alleges  facts 
bringing  the  case  within  an  exception.'' 

A  complaint  in  an  action  based  on  the  ground  of  fraud,  which 
shows  that  the  full  period  of  limitation  has  expired  since  the  consum- 
mation of  the  fraud,  is  insufficient  unless  it  is  alleged  that  the  fraud 
was  not  discovered  until  within  the  period  of  limitation,  where  the 
cause  of  action  does  not  accrue  until  the  discovery  of  the  fraud.* 

'  Norton  v.  Kumpe,  121  Ala.  446,  25  So.  841 ;  Commonioealth  MuL  F.  Ins. 
Co,  T.  Edwards,  124  N.  C.  116,  32  S.  £.  404. 

The  defense  of  the  statute  of  limitations  cannot  be  made  by  demurrer  in  an 
action  at  law,  but  must  be  made  by  a  special  plea.  UunisvUle  v.  BuAng^ 
116  Ala.  576,  22  So.  084. 

In  New  York  the  objection  that  the  action  was  not  oommenced  within  the 
time  limited  can  be  taken  only  by  answer.    N.  Y.  Code  Civ.  Proc.  8  413. 

The  lapse  of  time,  or  a  presumption  arising  therefrom,  aside  from  the 
absolute  bar  of  the  statute  of  limitations,  must  be  taken  advantage  of 
by  plea  or  answer  setting  up  the  facts,  and  cannot  be  availed  of  by 
demurrer.    Drake  v.  Wild,  65  Vt.  611,  27  Atl.  427. 

A  statute  of  limitations  pure  and  simple,  which  bars  the  remedy  only,  must 
be  set  up  by  way  of  plea,  and  cannot  be  taken  advantage  of  by  demurrer. 
Lambert  v.  Ensign  Mfg.  Co,  42  W.  Va.  813,  2C  S.  £.  431. 


682  BBISF  ON    PLEADlNOe ^DSICITBRBS. 

The  proviso  to  W.  Va.  Code,  chap.  103,  creating  a  cause  of  action  whore 
none  existed  at  coomion  law,  for  wrongfully  causing  the  death  of  a  per- 
son, that  the  action  should  be  brought  within  two  years  after  the  death 
of  deeeased,  is  an  essential  element  of  the  right  to  sue,  and  is  not  a 
statute  of  limitation  within  the  rule  that  such  statutes  cannot  be  taken 
advantage  of  by  demurrer.    Ibid. 

*Be  MoMurray,  107  Iowa,  048,  78  N.  W.  691. 

The  question  of  limitation  of  the  action  may  be  raised,  in  a  bill  in  dianeeiy 
to  foreclose  a  mortgage,  either  in  the  answer  or  by  demurrer.  High- 
•tone  ▼.  Framket  93  Mich.  52,  52  N.  W.  1015. 

An  objection  based  on  the  statute  of  limitations  may  be  taken  by  demomr, 
as  well  as  by  plea  or  answer,  under  the  New  Jersey  practice.  Bemmeii 
▼.  Finnegcm  (N.  J.  Eq.)  33  Atl,  401. 

limitation  of  the  time  for  bringing  an  action  upon  a  policy  of  inauranoe. 
contained  in  the  policy,  is  a  condition  of  the  contract,  and,  when  set 
out  in  the  declaration,  is  reached  by  a  demurrer  thereto,  and  need  not 
be  specially  pleaded.     McElftone  ▼.  Mas9aohu4€tt8  Ben.  Abso.  2  App. 

D.  C.  397. 

In  Colorado  the  statute  of  limitations  can  only  be  made  available  by  a  spe- 
cial plea,  in  the  absence  of  a  demurrer.  Adams  v.  Tucker,  6  Colo.  App 
393,  40  Pac  783. 

•  Thofnaa  v.  Olendinning,  13  UUh,  47,  44  Pac  652. 

The  ground  of  demurrer  that  the  action  was  not  commenoed  within  the  time 
limited  by  law  will  not  be  considered  in  Wisconsin  if  it  fails  to  refer 
to  the  statute  claimed  to  limit  the  right  to  sue.  Crotcley  v.  Hiekt,  M 
Wis.  566,  74  N.  W.  348. 

And  a  plaintiff,  on  demurring  to  a  counterclaim,  must,  if  he  wishes  ts 
rely  on  the  statute  of  limitations,  specify  it  as  a  ground  of  the  demor- 
rer,  under  Cal.  Code  Civ.  Proc  §S  443,  444,  authorizing  a  plaintiff  ts 
demur  to  a  counterclaim  set  up  in  the  answer,  on  the  ground  that  the 
answer  does  not  state  facts  sufficient  to  constitute  a  cause  of  actios. 
Bliea  v.  Sneath,  119  Cal.  526,  51  Pac.  848. 

^Appleby  v.  Jatiseti  (Cal.)  33  Pac.  438;  Williams  v.  Bergin,  116  Cal.  56. 
47  Pac.  877;  Christian  v.  State  ex  rel.  Heaston,  7  Ind.  App.  417,  34  N. 

E.  825 ;  Craicford  v.  Schaeffer,  22  Pa.  Co.  Ct.  79 ;  Fullerton  v.  Bailey, 
17  Utah,  85,  53  Pac.  1020. 

An  interplea  in  a  replevin  action,  alleging  the  interpleder's  ownership  of 
the  property  in  controversy,  and  praying  for  its  return,  is  bad  on  a 
general  demurrer,  as  barred  by  the  two  years'  statute  of  limitations, 
where  it  discloses  on  its  face  that  the  property  had  been  seized  under 
execution  nearly  three  years  prior  to  the  filing  of  the  interplea.  Qer4- 
ner  v.  Quick,  8  Kan.  App.  559,  54  Pac.  1034. 

^McOreary  ▼.  Jones,  06  Ala.  692,  11  So.  600. 

A  declaration  upon  a  cause  of  action  as  to  which  a  four  years'  statute  of 
limitations  does  not  run  until  demand  made,  filed  June  10,  1892,  and 
alleging  demand  in  the  year  1888,  does  not  affirmatively  show  that  the 
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cause  of  action  is  barred,  00  as  to  ^^e  susceptible  to  demurrer.  Stringer 
V.  Stnnger,  93  Ga.  320,  20  8.  K.  242. 

A  petition  declaring  fjpon  an  indebtedness  for  a  balance  for  goods  sold  and 
delivered  does  not  disclose  upon  its  face  that  the  cause  of  action  is 
barred  by  the  Nebraska  four  years'  statute  of  limitations,  so  as  to 
obviate  the  necessity  of  a  plea  setting  up  the  statute,  -vhere  it  does  not 
state  the  specific  dates  when  the  goods  were  delivered,  or  when  they 
were  to  have  been  paid  for.  Hanna  v.  Emerson,  45  Neb.  708,  04  N.  W. 
229. 

A  complaint  alleging  that  at  a  designated  time,  about  a  year  before  the 
commencement  of  the  action,  defendant  city  negligently  erected  embank- 
menfs  on  the  street  adjoining  plaintiil'a  land,  by  which  the  contents 
of  a  sewer  \«erc  diverted  upon  such  laud,  azid  that  filth  and  nauseous 
matters  have  been  discharged  on  the  land  through  such  sewer,  "during 
rains,'' — does  not  show  that  the  cause  of  action  is  barred  under  a  statute 
requiring  suit  for  damages  against  the  city  to  be  instituted  within  three 
months  after  the  cause  of  action  accrues.  Dallas  v.  Young  (Tex.  Civ. 
App.)  28S.  W.  1038. 

^Meroaniile  Nat,  Bank  v.  Carpentei\  101  U.  S.  567,  25  L.  ed.  815  (bill  in 
equity)  ;  Ileti  v.  Collins,  103  111.  74  (bill  in  equity;  demurrer  for  want 
of  equity;  Citing  Story,  £q.  PI.  S  4S4;  Foster  v.  Hodgson,  19  Ves.  Jr. 
180;  Hoare  v.  Feck,  0  Sim.  51;  Biays  v.  Roberts,  68  Md.  510,  13  Atl. 
366) ;  Mcrriam  v.  Miller,  22  Neb.  218,  34  N.  W.  625  (action  on  bond). 

KHhemung  Canal  Bank  v.  Lowery,  93  U.  S.  72,  23  L.  ed.  806,  and  cases  cited, 
holding  the  rule  settled  in  Wisconsin,  notwithstanding  the  statute  that 
it  can  only  be  taken  by  answer;  for  a  demurrer  is  there  regarded  as 
a  suflf\cient  answer  for  the  purpose. 

Jl  demurrer  to  a  petition  on  the  ground  that  it  does  not  state  facts  suffi- 
cient to  constitute  a  cause  of  action  should  be  sustained,  under  Can. 
Gen.  Stat.  1889,  f  4095,  where  the  petition  shows  upon  its  face  that  the 
plaintiff's  cause  of  action  is  barred  by  the  statute  of  limitations. 
PhilUpsburg  v.  Kinoaid,  6  Kan.  App.  377,  50  Pae.  1093. 

The  defense  of  the  statute  of  limitations  must  be  raised  by  answer,  unless 
it  is  apparent  from  the  face  of  the  petition,  in  which  case  the  defendant 
may  interpose  the  objection,  at  any  stage  of  the  trial,  that  the  com- 
plaint does  not  state  facts  sufficient  to  constitute  a  cause  of  action. 
EatfTS  y.  Ifason,  54  Neb.  143,  74  N.  W.  408. 

In  some  states  the  demurrer  is  required  to  be  special. 

The  defense  of  the  statute  of  limitations  is  not  available  under  a  demurrer 
on  the  ground  that  the  complaint  docs  not  state  facts  sufiicient  to  con- 
stitute a  cause  of  action,  but  must  be  specially  stated  as  a  ground  of 
demurrer.    Bliss  v.  Bneath,  119  Cal.  526,  51  Pac.  848. 

The  statute  of  limitations  cannot  be  raised  by  demurrer,  unless  it  affirma- 
tively appears  on  the  face  of  the  complaint  that  such  defense  exists; 
and  even  in  that  case,  it  must  be  specifically  stated  in  the  demurrer  as 
the  ground  relied  upon  to  show  that  no  cause  of  action  exists  against 
the  defendant  from  the  averments  in  the  complaint.  MoFarland  v.  Hoi- 
4»mb,  123  Cal.  84,  55  Pac.  761. 
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Limitation  cannot  be  interposed  by  general  demurrer,  although  the  platn- 
tiffs  petition  shows  on  its  face  that  one  cause  of  action  is  barred;  but 
it  may  lie  interpobed  by  a  special  exception*  Taylor  Water  Co,  t.  Dil- 
lard,  9  Tex.  Civ.  App.  667,  29  S.  W,  GG2. 

^Bloodgood  v.  Bruen,  8  N.  Y.  362;  Van  Patten  ▼.  Bedow,  75  Iowa,  589,  39 
N.  W.  907;  Koontz  v.  Hammond,  21  Ind.  App.  76,  51  N.  E.  506;  Pence 
V.  Young,  22  Ind.  App.  427,  63  N.  E.  1060. 

A  complaint  which  shows  on  its  face  that  the  cause  of  action  is  barred 
by  the  statute  of  limitations  is  not  demurrable  on  that  ground,  unless  it 
affirmatively  appears  that  the  case  is  not  within  any  of  the  exceptions 
contained  in  the  statute.    Swatta  v.  Bovceti,  141  Ind.  322,  40  N.  £.  1057. 

A  demurrer  to  a  petition  on  the  ground  that  the  cause  of  action  is  barred 
by  the  statute  of  limitations  is  properly  overruled,  when  the  petition 
does  not  show  that  such  plea  might  not  be  avoided.  Brandenburg  t. 
McOuirc,  105  Ky.  11,  44  S.  W.  96. 

But  the  petition  in  an  action  upon  unpaid  warrants  issued  by  a  school 
district,  the  collection  of  which  is  prima  facie  barred  by  the  statute 
of  limitations,  is  demurrable  when  it  contains  no  allegations  to  show 
that  the  action  is  not  barred.  School  DUt,  No,  1  v.  Eerr,  6  Kan.  App. 
861,  50  Fac.  101. 

Plaintiff  in  ejectment  need  not  maive  any  averments  to  bring  himself  within 
exceptions  to  the  statute  of  limitations,  where  his  petition  does  Dot 
show  that  it  is  apparently  barred  by  the  statute.  Forest  v.  JdU,  7 
Ohio  C.  C.  23. 

A  petition  against  a  foreign  corporation,  showing  that  defendant  had  no 
agent  within  the  state  upon  whom  personal  service  could  be  had  be- 
tween the  inception  of  the  right  and  the  coniiiiencenient  of  the  action, 
is  not  demurrable  on  the  ground  that  the  cause  of  action  is  barred. 
Winnvy  v.  Bandwich  Mfg.  Co,  80  Iowa,  608,  18  L.  R.  A.  524,  53  K.  W. 
421.    See  same  case  in  (Iowa)  50  X.  W.  565. 

Whether  a  general  provision  of  the  statute  of  limitations,  requiring  tbat 
the  objection  that  the  action  was  not  commenced  in  time  be  taken  bj 
answer,  applies  to  special  limitations  not  oontained  in  the  general  stat- 
ute of  limitations,  is  a  question  of  construction  depending  on  the  fons 
of  the  particular  statute.  See  note  to  Allen  v.  Alleti,  8  Abb.  N.  C.  196; 
Bihin  v.  Bihin,  17  Abb.  Pr.  19 ;  Kaiser  v.  Kaiser,  16  Hun,  602. 

•  Castro  V.  Geil,  110  Cal.  292,  42  Pac.  804;  Broum  v.  John  Farwell  Co,  74 
Fed.  764;  McCalla  v.  Dougherty,  4  Kan.  App.  410,  46  Pac  30;  UanU^ 
V.  Robertson,  6  Kan.  App.  921,  appx.,  51  Pac.  795. 

An  allegation  that  tlie  plaintiff  did  not  know  defendant's  whereabouts  i» 
insufficient.    Myers  v.  Center,  47  Kan.  324,  27  Pac.  978. 

And  the  mere  allegation  that  a  party  did  not  discover  alleged  fraudulent 
acts  until  after  the  expiration  of  three  years  from  their  commission 
is  insufficient  to  avoid  the  effect  of  Cal.  Code  Civ.  Proc.  S  338,  subd.  4, 
limiting  actions  for  fraud  to  that  period,  since  whether  there  was  such 
a  discovery  is  a  question  for  the  court  upon  all  the  facts,  and  tbey  most 
be  specifically  pleaded,  /jody  Washington  Consol.  Co,  y.  Wood,  113 
Cal.  482,  45  Pac.  S09. 
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A  bill  seeking  to  avoid  the  elTect  of  the  statute  of  limitations  on  the  ground 
of  fraud,  mistake,  concealment,  or  misrepresentation,  must  contain  defi- 
nite averments  as  to  the  time  when  the  fraud,  mistake,  concealment,  or 
misrepresentation  was  discovered,  and  what  the  discovery  really  was,  so 
that  the  court  may  clearly  see  whether,  by  ordinary  diligence,  the  dis- 
covery might  have  been  made  before,  or  why  it  was  not  made  sooner. 
Bang^  v.  Lovcridge^  GO  Fed.  903. 

A  petition  in  an  action  for  fraud  practised  on  plaintifT  by  defendant  is  de- 
murrable as  showing  that  the  cause  of  action  is  barred  by  limitation, 
where  it  is  apparently  barred  as  alleged  in  the  petition,  and  there  is  a 
mere  declaration  that  plaintiff  "used  all  diligence  he  could  to  discover 
the  fraud,"  without  alleging  that  be  was  in  fact  diligent,  or  the  extent 
of  the  elTorts  made  by  him  to  discover  the  fraud.  Edvcards  v.  Smith, 
102  Ga.  19,  29  S.  E.  129. 

An  averment  in  a  petition,  that  plaintiff  could  not  have  sooner  discovered 
that  alleged  representations  were  false  and  fraudulent,  by  the  use  of 
reasonable  prudence,  is  insuHicient  to  avoid  the  effect  of  the  Texas  two 
years'  statute  of  limitation  as  a  bar  to  an  action  upon  an  account;  but 
the  petition  must  show  clearly  and  definitely  that,  by  the  use  of  rea- 
Bonable  diligence,  he  could  not  have  discovered  it.  Cohen  v.  Shtoaria 
(Tex.  Civ.  App.)  32  S.  W.  820. 

A  bill  filed  July  16,  1808,  which  alleges  a  discovery  of  fraud  "about  Au- 
gust, 1888,'*  sufficiently  alleges  that  the  discovery  was  within  ten  yean 
next  before  )fling  the  bill,  to  take  the  case  out  of  the  statute  of  limita^ 
tions.    Irvine  v.  Burton  (Miss.)  24  So.  902. 

The  complaint  in  an  action  by  a  judgment  creditor  to  set  aside  a  convey- 
ance by  his  debtor  as  fraudulent,  commenced  more  than  six  years  after 
the  conveyance,  mast  allege,  not  only  that  plaintiff  did  not  discover  the 
facts  constituting  the  fraud  until  within  six  years  before  the  com- 
mencement of  the  action,  but  also  that  his  failure  to  discover  them 
sooner  was  consistent  with  reasonable  diligence  on  his  part,  and  not 
the  result  of  negligence,  under  Minn.  Gen.  2Stat.  1894,  §  5130,  subd.  0, 
requiring  actions  for  "relief  on  the  ground  of  fraud''  to  be  brought 
within  six  years  ''after  the  discovery  by  the  aggrieved  party  of  the 
facts  constituting  the  fraud."  Duxbury  v.  Boice,  70  Minn.  113,  72  N. 
W.  838  (Citing  Fritachlcr  v.  Kothlety  83  Ky.  78;  tf orris  v.  Haggin,  28 
Fed.  276;  Wood  v.  Carpenter,  101  U.  S.  139,  26  L.  ed.  808;  Parker  v. 
Kuhn,  21  Neb.  413,  5^)  Am.  Rep.  838,  32  N.  W.  74). 

Lost  Ii^stkuments. 

366.  Sufficiency  of  averments. 

A  petition  to  establish  a  lost  deed  is  sufficient  where  it  alleges  that 
the  petitioner  is  tlie  owner  in  fee  of  land  described;  that  such  land 
was  conveyed  to  him  by  a  warranty  deed  bearing  a  certain  date,  regu- 
\ur  in  form,  containing  the  usual  covenants  of  warranty,  made  and 
duly  acknowledged  by  a  person  named  before  a  certain  justice  of  the 
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peace  of  a  specified  oountj ;  and  that  such  deed  has  been  destroyed  or 
lost* 

If  the  instrument  has  been  lost^  its  actual  execution  and  ^  facte 
constituting  a  proper  search  therefor  must  be  alleged.* 

^Lans  ▼.  Lane,  113  Mo.  504,  21  S.  W.  99. 

*  Laubach  t.  Mayers,  147  Pa.  447,  23  AU.  76& 

MAINTAI27INa. 

367.  Xeaning  of  allegation. 

Strictly  coDstrued,  an  allegation  showing  duty  to  "maintain,*'  or 
failure  to  maintain,  refers  only  to  supporting  or  continuing  what  be- 
fore existed.* 

*  In  LouiMviUe,  V.  A,  d  C,  R,  Co.  ▼.  Godman,  104  Ind.  490,  4  K.  £.  163,  a 

complaint  apitnst  carriers  for  loss  of  cattle  by  means  of  "failure  to 
keep  in  repair,  and  maintain,  means  and  ways  to  put  the  cattle  on  the 
cars,"  was  held  bad  on  demurrer ;  for  *'the  extent  to  which  the  ways  and 
means  for  loculing  the  cattle  were  out  of  repair  is  not  stated  in  tbe 
complaint,  nor  is  there  any  averment  that  they  were  so  out  of  repair 
that  the  cattle  might  not  have  been  loaded." 

In  the  case  of  Moon  y.  Durden,  2  Exch.  21,  it  was  said :  "The  rerb  'to  main- 
tain' in  pleading,  has  a  distinct  technical  signification.  It  signifies  'to 
support  what  has  already  been  brought  into  existence.' " 

Malicious  Phosbgution. 

388.  Sufficiency  of  averments. 

A  complaint  in  an  action  for  malicious  prosecution,  alleging  the 
infititution  of  a  criminal  prosecution  against  the  plaintiff  bj  the  de- 
fendant, that  it  was  malicious,^  without  probable  cause,*  and  was 
finally  determined  in  plaintiff's  favor,' — ^is  suiEcient* 

A  count  for  malicious  prosecution  need  not  expressly  aver  that  the 
plaintiff  was  innocent  of  the  charge  brought  against  him."  But  an 
answer  averring  advice  of  counsel  as  rebutting  malioe  and  absence  of 
probable  cause  must  aver  that  such  advice  was  based  on  the  full  pre- 
sentation of  the  facts  to  counsel.^ 

In  suits  for  the  malicious  prosecution  of  civil  actions,  it  should  ap- 
pear lliat  the  litigation  terminated  in  favor  of  the  plaintiff,^  and  that 
it  was  without  probable  cause.* 

*  In  an  action  for  malicious  prosecution,  malice  is  a  fact,  to  be  pleaded  as 

such ;  and  it  is  bad  pleading  to  set  forth  the  evidence  establishing  it 
O'NeiU  T.  Johnson,  53  Minn.  439,  55  N.  W.  601. 
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A  declaration  for  malicious  proeecution  must  set  fortii  the  alleged  mali- 
cious conduct  of  defendant  on  which  it  is  based;  and  an  averment  of 
the  conclusion  that  the  defendant  falsely  and  maliciously  caused  and 
procured  to  be  sued  out  and  prosecuted  an  order  and  attachment,  under 
which  plaintiff  was  arrested,  is  insufficient  in  the  absence  of  an  aver- 
ment of  what  false  and  malicious  thing  the  defendant  did.  Ta/oennMT  t. 
JfortfAead,  41  W.  Va.  116,  23  S.  £.  673. 

*rJUMi»p«ot»  ▼.  Dortwo  (111.)  14  Nat.  Corp.  Rep.  347;  Helwig  ▼.  Bechner, 
149  Ind.  131,  46  N.  E.  644,  48  N.  £.  788;  Palmer  v.  Palmer,  8  App.  Dit. 
331,  40  N.  Y.  Supp.  829;  Ely  v.  Davis,  111  N.  C.  24,  15  S.  E.  878. 

A  petition  in  an  action  for  malicious  prosecution,  which  does  not  allege 
that  the  charge  on  which  plaintiff  was  arrested  was  false  and  un- 
founded, or  that  the  arrest  was  without  probable  cause,  is  defective. 
RoUnaon  v.  Morgan,  100  Ky.  529,  38  S.  W.  868. 

The  declaration  in  an  action  for  malicious  prosecution  is  insufficient  where 
it  simply  alleges  that  defendants  conspired  to  injure  plaintiff  and  de- 
stroy its  credit  by  applying  for  a  receiver  and  making  affidavit  that 
plaintiff  was  insolvent,  without  any  reasonable  or  probable  cause,  as  it 
merely  states  a  conclusion.  Liquid  Oarbanio  Aoid  Mfg.  Co.  v.  Ooiwertf 
82  m.  App.  39. 

A  o(»nplaint  for  malicious  prosecution  need  not  allege  that  the  writ  upon 
which  the  arrest  was  made  was  procured  maliciously  and  without  prob- 
able cause,  if  it  alleges  malioe  and  want  of  probable  cause  in  the  com- 
mencement of  the  action  and  the  affidavit  for  a  capias.  StoindeU  v. 
Hottdk,  2  Ind.  App.  519,  28  K.  E.  736. 

A  eomplaint  for  malicious  prosecution  is  not  bad  because  it  shows  thai 
the  plaintiff  was  bound  over  by  the  examining  magistrate  upon  the 
charge  brought  by  defendant,  since  such  binding  over  is  not  conclusive 
of  the  existenee  of  probable  cause  for  the  prosecution.  Darnell  v.  Bailee, 
7  Ind.  App.  581,  34  N.  £.  1020. 

TVhile  reasonable  or  probable  cause  is  a  conclusion  of  law,  it  is  also  an 
ultimate  fact  which  may  be  pleaded.  Blucher  v.  Zonker,  19  Ind.  App. 
615,  49  K.  £.  911. 

A  petition  in  an  action  for  malicious  prosecution,  which  sets  forth  the 
conviction  of  the  plaintiff  in  the  lower  court  imder  a  misapprehension 
of  the  law  applicable  to  the  facts  of  the  case,  which  were  known  to  the 
complainant  and  established  the  innocence  of  the  plaintiff  of  the  offense 
charged,  and  that  such  conviction  was  reversed  on  appeal, — sufficiently 
sets  forth  the  want  of  probable  cause.  Nehr  v.  Dobha,  47  Neb.  863,  66 
N.  W.  864. 

A  eomplaint  in  an  action  for  malicious  prosecution  must  allege  that  there 
was  no  probable  cause  for  the  prosecution  and  that  it  was  through 
malice;  and  the  averment  that  the  defendant  maliciously  charged  the 
plaintiff  with  a'  srime  is  not  sufficient.    Coueitta  v.  Stcorda,  14  App.  Div 
338,  43  N.  Y.  Supp.  907. 

The  omission  of  a  direct  averment  of  want  of  probable  cause  in  a  complaint 
for  malicious  prosecution  is  not  supplied  by  averments  that  the  charge 
made  against  plaintiff  was  falsely,  wilfully,  or  maliciously  made,  or 
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thttt  plaJDtiff  was  acquitted  on  the  merita.    Crune  v.  Buckmann,  30  Ohio 
L.  J.  120. 

The  prima  faci^showing  of  probable  cause  for  an  arrest,  by  the  aTerment 
that  the  plaintill  was  bound  over  to  await  the  action  of  the  grand  jniy, 
and  was  indicted,  is  not  overcome  by  the  mere  averment  in  a  deeUia- 
tion  for  malicious  prosecution,  of  the  legal  conclusion  that  defendant 
prosecuted  plaintiff  maliciously  and  without  probable  cause;  and  the 
declaration  does  not  set  forth  a  cause  of  action,  in  the  absence  of  alle 
gations  that  the  binding  over  and  indictment  were  procured  by  fraud, 
perjury,  or  other  undue  means.  Oiusii  v.  Del  Papa,  19  B.  I.  338,  33 
Atl.  526. 

'  McDaniel  v.  Nelms,  96  Ga.  366,  23  S.  E.  407 ;  Bartholomew  t.  MetropcUtm 
L.  Ins.  Co.  1  Ohio  Dec  267 ;  Lucy  v.  Metropolitan  L.  Ins.  Co.  31  Ohio 
L.  J.  22;  CoUtfis  v.  Campbell,  18  R  I.  738,  31  AU.  832. 

The  averment  in  a  complaint  in  an  action  for  malicious  prosecution,  that 
the  plaintiff  was  discharged  upon  a  writ  of  habeas  corpus  which  was 
duly  issued  and  returned,  and  that  the  prosecution  was  wholly  ended. 
is  sufficient  to  show  the  termination  of  the  prosecutioB,  without  sTcr- 
ring  that  the  petition  for  the  writ  was  presented  to  a  court  or  judge 
having  jurisdiction,  or  that  an  order  was  made  by  any  court  or  judge 
directing  the  plaintiff's  discharge.  Holliday  v.  HoUiday,  123  CaL  26, 
56  Pac.  703. 

A  declaration  for  malicious  prosecution,  stating  that  the  grand  jury  hid 
made  a  return  of  **No  bill"  upon  a  bill  of  indictment,  and  ezpreeeed  in 
their  finding  that  the  prosecution  was  malicious,  suffieieotly  alleges  the 
termination  of  the  prosecution.    Horn  v.  Sims,  92  Ga.  421,  17  S.  £.  670. 

*  StruhyEstabrook  Mercantile  Co.  v.  Kycs,  9  Colo.  App.  190,  48  Pac  663 

(so  held  on  error) ;  Eagleton  v.  Kahrioh,  66  Mo.  App.  231. 

A  petition  m  an  action  for  malicious  prosecution  states  a  cause  of  &ctio& 
where  it  alleges  that  the  prosecution  was  malicious,  without  probable 
cause,  and  that  it  resulted  in  favor  of  the  plaintiff.  Hilbrant  v.  Bond- 
son,  09  Mo.  App.  92. 

But  a  complaint  in  an  action  for  malicious  prosecution,  alleging  that  de- 
fendant caused  plaintiff's  arrest  on  a  warrant  issued  by  a  justice  of  the 
peace ;  that  on  a  trial  before  a  jury,  defendant  was  found  guilty,  but  was 
acquitted  on  appeal;  that  the  sole  purpose  of  the  prosecution  was  to 
compel  plaintiff  to  settle  a  civil  controversy;  and  that  the  juiy  were 
induced  to  render  the  judgment  against  plaintiff  because  they  were  on- 
learned  in  the  la^,  and  placed  confidence  in  the  statements  of  defend- 
ant's attorney, — ^is  insufficient.  Blucker  v.  Zenker,  19  Ind.  App.  615,  49 
N.  E.  911  (Citing  Qriffis  v.  Sellars,  20  N.  C.  315  [4  Dev.  &  B.  L]  76; 
Whitney  v.  FeckJmm,  15  Mass.  243;  Payson  v.  Castoell,  22  Me.  212; 
Witham  v.  Ootcen,  14  Me.  363;  Welch  v.  Boston  d  P.  Corp.  14  R.  I. 
609 ;  Phillips  v.  Kalofnazoo,  63  Mich.  33,  18  N.  W.  647 ;  Womack  v.  Cir- 
cle, 32  Gratt.  334;  Adams  v.  Bicknell,  126  Ind.  210,  25  N.  £.  S04). 

*  Thompson  v.  Darrow  (111.)  14  Nat.  Corp.  Rep.  347. 

An  allegation  in  the  complaint  in  an  action  for  malicious  prosecution,  that 
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plaintiff  was  not  guilty  of  any  crime,  does  not  strengthen  the  com- 
plaint, as  the  existence  of  probable  cause  for  a  criminal  prosecution 
does  not  depend  on  the  guilt  of  the  accused.  Bluchcr  v.  Zonker,  19 
Ind.  App.  G15,  49  N.  E.  911. 

*  Crane  v.  Buchmann,  30  Ohio  Ij,  J.  120. 

*  Hyfield  v.  Bass  Furnace  Co.  89  Ga.  827,  15  S.  E.  752. 

*A  petition  for  malicious  prosecution  of  a  civil  action,  by  reason  of  which 
a  cloud  is  alleged  to  hare  been  cast  on  plaintiff's  title,  is  fatally  de- 
fective where  it  contains  no  averment  in  terms  or  substance,  of  want  of 
probable  cause.    Duncan  v.  Grudoold,  92  Ky.  546,  18  S.  W.  354. 

The  petition  in  an  action  for  wrongfully  issuing  a  distress  warrant  must 
show,  not  only  that  the  writ  was  illegally  and  unjustly  sued  out,  but 
also  that  it  was  without  probable  cause.  Burger  v.  Rhiney  (Tex.  Odv. 
App.)  42  S.  W.  590. 

A  complaint  in  an  action  for  malicious  prosecution,  alleging  that  in  insti- 
tuting an  action,  and  securing  a  writ  of  attachment  therein  and  having 
it  levied,  plaintiff  therein  acted  maliciously  and  ^nthout  probable  cause, 
and  that  the  defendants  therein  were  indebted  to  him  to  the  amount 
of  only  $15  instead  of  $2,030,  as  claimed,  and  that  such  $15  had  been 
tendered, — shows  a  want  of  probable  cause.  Clark  y.  Nordholt,  121 
Cal.  26,  53  Pac.  400. 

Markiage. 

369.  Sufficiency  of  allegations. 

An  allegation  that  a  certain  person  is  married  is  the  same  as  one 
setting  forth  that  he  is  lawfully  married.^ 

An  averment  in  a  bill  for  divorce,  that  complainant,  giving  her 
maiden  name,  was  lawfully  and  legally  married  unto  defendant,  nam- 
ing him,  is  a  sufficient  averment  of  the  marriage.* 

A  petition  which  alleges  that  the  deceased  was  an  infant  son  of  the 
plaintiff,  under  the  age  of  two  years,  sufficiently  alleges  that  the  de- 
ceased w^as  unmarried.' 

>  Vetten  v,  Wallace,  39  111.  App.  390. 

*  Farley  v.  FarUy,  94  Ala.  501,  10  So.  646. 

■  Czezewzka  v.  Benton-Bellefontairve  R.  Co,  121  Mo.  201,  25  S.  W.  911. 

So,  of  an  averment  that  deceased  was  only  six  years  old  at  the  time  of  his 
death.    Baird  v.  Citizeyu/'  R.  Co,  146  xMo.  265,  48  S.  W.  78. 

Maekied  Women. 

370.  Sued  as  sole.  37 1.  Sufficiency  of  allegations. 

370.  Sued  as  sole. 

A  declaration  in  an  action  against  a  married  woman  must  allege  tlie 
statutory  facts  shelving  her  liability  to  be  sued.* 
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In  an  action  at  law  upon  a  contract  made  by  a  married  woman  dur- 
ing coverture,  the  declaration  must  aver  a  state  of  facts  ahowing  that 
under  the  statute  she  was  competent  to  make  such  contract  at  the 
time.* 

Under  a  statute  rendering  married  women  'liable  to  be  sued  in  the 
same  manner  as  if  sole/'  a  declaration  or  complaint  is  sufficient  which 
would  be  sufficient  if  she  were  not  under  coverture.* 

But  a  plea  of  coverture,  without  further  averments^  by  a  married 
woman,  is  insufficient  where  the  complaint  states  a  cause  of  action 
against  her  for  goods  sold,  which  is  prima  facie  sufficient  tinder  a 
statute  requiring  the  wife  to  sue  and  be  sued  alone,  on  all  contracts 
made  by  or  with  her.* 

»  Crawford  v.  Feder,  34  Fla.  397,  16  So.  287;  Crawford  ▼.  Tiedeman,  35  Fla. 
27,  16  So.  900. 

*  Duval  V.  Chelf,  92  Va.  490,  23  8.  E.  893;  Stern  Bro9.  v.  Frenkel,  i  Va. 

Law  Reg.  460. 
'  Fan  Buren  v.  Bwan,  4  Allen,  380. 

*  Strauss  v.  Class,  108  Ala.  546,  18  So.  520. 

371.  Sufficiency  of  allegations. 

An  averment  that  a  married  woman  was,  with  another,  seised  of 
an  estate'  in  fee  simple  in  certain  land  at  a  specified  time>  suffidently 
shows  tl.»at  such  land  was  her  separate  estate.^ 

^Bamash  v.  Scheuer,  81  Wis.  269,  61  N.  W.  330. 

An  allegation  in  a  complaint  by  a  married  woman,  that  she  is  the  ovner, 
and  that  the  property  involved  in  the  action  is  her  sole  and  sepimte 
property,  is  not  obnoxious  to  the  objection  that  it  is  a  condusioa  of 
law ;  as  it  is  not  necessary  to  plead  evidentiary  matters, — such  as  tbd 
deratgnment  of  the  title.    Kemp  v.  Folsom,  14  Waah.  16,  43  Pac  1100. 

A  bill  to  subject  the  separate  property  of  a  married  woman  to  the  pay- 
ment of  a  note>  alleging  that  under  the  will  of  her  father  she  is  the 
owner  of  a  certain  separate  estate,  describing  a  designated  lot,  as  well 
as  other  property  afterwards  settled  upon  her  by  a  deed  conveviog  it 
to  a  trustee, — is  insufficient  to  show  that  such  lot  is  her  separate  estate. 
Bank  of  Shelby  v.  James,  95  Tenn.  8,  30  S.  W.  1038. 

Mastke  and  Sebvakt. 

372.  Employment,— necessity  and   suffi-   373.  Knowledge  of  defect 

dency  of  allegations.  374.  Fellow  servants, — ^incompeten(!y. 

372.  Employment, — necessity  and  sufficiency  of  allegations. 

In  an  action  for  personal  injuries  the  relation  between  the  parties 
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should  be  averred,  so  that  it  may  be  determined  whether  the  defend- 
ant was  under  a  legal  duty  to  protect  the  plaintiff  from  the  defect 
or  surroimdings  which  caused  the  injury.^ 

But  the  declaration  in  an  action  for  personal  injuries  need  not  al- 
lege employment,  where  such  allegation  would  not  increase  the  meas- 
ure of  diligence  required  of  either  party.* 

*  A  complaint  alleging  that  plaintiff  went  to  defendant's  warehouse  at  the 

request  of  his  employer,  to  see  that  cars  were  properly  loaded,  and  was 
injured  by  falling  through  an  unprotected  opening  for  an  elevator,  fails 
to  state  a  cause  of  action  in  the  absence  of  an  allegation  as  to  who  hk 
employer  was.  South  Bend  Iron  Works  v.  Larger,  II  Ind.  App.  367,  3t 
N.  E.  209. 

An  allegation  in  a  declaration  by  an  employee  against  a  corporation  for 
personal  injuries,  that  plaintiff  at  the  time  of  receiving  the  injuriei* 
was,  and  for  a  long  time  had  been,  employed  by  the  defendant  in  and 
about  its  grounds,  buildings,  and  machinery,  to  assist  in  the  work  of 
carrying  on  its  foundry  business,  and  at  the  time  of  receiving  such  in- 
juries was  engaged  .in  said  employment  on  its  grounds,  near  a  certain 
pile  of  iron  posts  or  columns, — sufficiently  sets  forth  his  relation  to  the 
corporation  as  its  servant  or  employee  engaged  in  the  duties  of  his  em- 
ployment, to  show  that  it  was  bound  to  exercise  due  care  not  to  expose 
him  unnecessarily  to  injury.  Di  Marcho  v.  Builders  Iron  Foundry,  IS 
R.  I.  514,  27  Atl.  328,  28  Atl.  661. 

*  Chicago  Economic  Fuel  Gas  Co.  v.  Myers,  64  HI.  App.  270. 

A  petition  against  a  railway  company  for  personal  injuries,  alleging  that 
they  were  caused  by  the  negligence  of  the  company's  servants,  who  saw 
plaintiff  in  a  perilous  position  on  the  track  in  time  to  have  stopped  the 
train,  is  not  bad  in  not  stating  the  relation  of  plaintiff  to  the  com- 
pany, since  it  would  be  liable  whether  he  was  a  trespasser  or  its  em- 
ployee.   Reavdw  v.  Missouri  P,  U.  Co.  114  Mo.  384,  21  S.  W.  731. 

373.  Knowledge  of  defect. 

A  servant  injured  by  reason  of  defective  or  dangerous  appliances 
must  allege  that  the  danger  was  unknown  to  him,  but  was  known  to 
the  master,  or  might  have  been  ascertained  by  the  exercise  of  ordinary 


care.* 


>  Discon  V.  Western  V.  Teleg,  Co.  68  Fed.  630;  Spelman  y.  Fisher  Iron  Co. 
56  Barb.  161  (Citing  WHght  v.  2feu>  York  0.  R.  Co.  26  N.  Y.  662; 
Thompson  v.  Chicago,  R.  I.  d  P.  R.  Co.  2  Mo.  App.  Rep.  633). 

An  employee  suing  for  personal  injuries  from  defective  machinery  furnished 
by  his  employer  need  not  allege,  in  addition  to  the  averment  that  he  did 
not  know  of  the  defect,  that  he  could  not  have  known  of  it  by  the  use 
of  ordinary  care  and  prudence.  Evansville  d  T.  H.  R.  Co.  v.  Duel,  184 
Ind.  156,  33  N.  £.  356. 
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A  conraplaint  in  an  action  for  personal  injuries  by  an  employee  a^mt  the 
employer  states  a  cau.se  ot  action  where  it  avers  that  the  defendaot  neg- 
ligently and  carelessly  fastened  a  cable  to  an  elevator  furnished  bj  him 
for  the  use  of  his  employees,  and  knowingly  allowed  the  same  to  re- 
main in  such  defective  condition  up  to  the  time  of  the  injury  to  plain- 
tiff; that  the  defect  was  unknown  to  plaintiff,  and  that  he  had  no 
means  of  learning  thereof  prior  to  the  injury;  that  it  became  his  duty 
in  the  course  of  his  employment  to  ride  on  the  elevator,  and  that^  while 
80  doing,  in  the  exercise  of  due  and  ordinary  care,  the  elevator,  by  rea- 
son of  such  negligent  clamping,  became  unfastened  from  the  cable  ami 
fell  and  injured  him.     Atideraon  v.  Hayes,  101  Wis.  519,  77  N.  W.  903. 

But  where  injuries  result  from  negligent  construction  and  not  from  ill  re- 
pair, a  complaint  in  an  action  by  an  employee  for  personal  injuries 
caused  by  the  negligent  construction  of  appliances  need  not  show  that 
his  opportunities  for  discovering  the  defects  were  not  equal  to  those 
of  the  employer.  Salem  Stone  d  Lime  Co.  v.  Griffin,  139  Ind.  141,  38  K 
E.  411. 

Nor  need  ignorance  of  the  dangerous  condition  of  the  working  plsoe  bt 
alleged  by  one  suing  his  master  for  injuries,  where  such  allegation 
only  relates  to  the  defense  of  contributory  negligence.  Hall  v.  St. 
Joseph  Water  Co,  48  Mo.  App.  356  (ating  Youriif  v.  Shickle,  H.  i  U. 
Iron  Co,  103  Mo.  328,  15  S.  W.  771). 

An  allegation  that  the  employer  knew  of  the  defect  and  that  the  employee 
did  not  know  of  it  includes  actual  and  constructive  knowledge.  Uel 
tonville  Mfg,  Co.  v.  Fields,  138  Ind.  58,  36  N.  E.  529. 

As  to  the  necessity  for  an  averment  of  knowledge  on  the  master's  part,  and 
of  ignorance  on  the  plaintiff's  part,  see  note  to  WcUkowski  v.  Penoke^ 
d  G.  Consol.  Mines  (Mich.)  41  L.  R.  A.  145,  148. 

374.  Fellow  servants, — ^incompetency. 

A  declaration  of  injury  to  a  servant  need  not  affirmatively  aU^ 
that  it  was  not  caused  by  fellow  servants.* 

But  if  it  appears  that  the  injury  was  due  to  the  negligence  of  de- 
fendant's servants  it  should  be  alleged  that  tJiey  were  not  the  plain- 
tiff's fellow  servants.* 

in  an  action  for  personal  injuries,  no  averment  is  necessary  that  the 
plaintiff  and  an  employee  of  the  defendant,  by  whose  negligence  plain- 
tiff was  injured,  were  not  fellow  servants,  where  it  is  alleged  that  de- 
fendant retained  such  employee,  knowing  him  to  be  incompetent' 

The  averments  that  the  accident  by  which  the  plaintiff  was  injured 
was  caused  by  the  negligence  of  a  fellow  servant,  who  was  inexperi- 
enced and  incompetent,  and  that  defendant  employed  him  with 
knowledge  of  his  inexperience  and  unskilfnlness,  but  that  plaintiff 
was  ignorant  thereof,  are  suificient  to  withstand  a  demurrer.* 
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An  allegation  that  employees  were  negligent  and  careless  is  not 
equivalent  to  an  allgation  that  they  were  incompetent^ 

A  declaration  for  injuries  alleged  to  have  been  occasioned  by  the 
incompetency  of  the  defendant's  servant  need  not  set  out  the  particu- 
lars of  his  incompetency.* 

^Crippen  v.  Callaghan,  156  HI.  649,  41  N.  E.  178;  Lilhy  J^cV,  d  L.  v. 
Hchermany  146  III.  540,  34  N.  E.  801. 

An  allegation  denying  the  relationship  of  fellow  servants  is  not  necessary 
in  an  action  for  injuries  to  an  employee,  where  the  facts  showing  the 
relationship  that  did,  in  fact,  exist  are  stated  in  the  pleading. 
Chicago  City  R.  Co.  v.  Leach,  80  111.  App.  354. 

The  declaration  in  an  action  by  a  baggageman  on  a  railroad  train,  for  in- 
juries alleged  to  have  been  caused  by  the  negligence  of  the  engineer, 
need  not  aver  that  they  were  not  fellow  servants,  where  the  facts  show- 
ing their  relations  are  set  out  therein.  Chicago  &  A.  R.  Co»  v.  Swan, 
176  111.  424,  52  N.  E.  916. 

^East  St.  Louis  Connecting  R.  Co,  v.  Dicyer,  41  HI.  App.  522. 

A  declaration  by  an  employee  against  a  corporation  for  personal  injuries, 
which  alleges  that  the  corporation  threw,  or  caused  to  be  thrown,  a  hor 
by  reason  of  which  plaintiff  was  injured,  must  set  forth  the  relation 
to  the  corporation  of  the  person  who  threw  the  box  or  caused  it  to  be 
thrown,  so  that  it  may  appear  that  he  was  not  a  fellow  servant  with 
the  plaintiff.  Di  Marcho  v.  Builders'  Iron  Foundry y  18  R.  I.  514,  27 
Atl.  328,  28  Atl.  661. 

An  allegation  in  a  complaint  in  an  action  by  a  servant  against  his  master 
for  personal  injuries,  that  the  employee  whose  negligence  caused  the 
injury  was  defendant's  agent,  with  full  authority  "to  control  the  work 
of,  and  to  employ  and  discharge,  the  plaintiff  from  his  employment,  as 
well  as  other  servants  of  said  defendant," — ^is  insufficient  to  show  him  to 
be  a  vice  principal,  and  not  a  fellow  servant,  in  the  absence  of  any 
allegation  showing  that  some  duty  of  the  master  has  been  violated. 
ymc  Pittsburgh  Coal  d  Coke  Co,  v.  Peterson,  136  Ind.  398,  35  N.  E.  7. 

But  a  declaration  in  an  action  for  personal  injuries  to  an  employee,  alleg- 
ing negligence  on  the  part  of  defendant  corporation,  is  sufficient,  al- 
though it  fails  to  allege  that  the  servant  of  defendant,  through  whose 
negligence  the  injury  was  caused,  was  not  a  fellow  servant  of  plaintiff, 
and  though  the  defendant  could  act  only  by  its  agents  or  servants. 
Braun  v.  Conrad  Seipp  Brewing  Co,  72  111.  App.  232. 

A  complaint  alleging  that  the  fire  causing  the  death  of  plaintiff's  intestate 
originated  in  the  dynamo  room  of  defendant's  building,  from  defects  in 
the  appliances  and  machinery  operated  therein  and  the  defective  insula- 
tion of  the  wires,  and  that  the  fire  was  "wholly  due  to  the  carelessness 
and  negligence  of  defendant,"  states  a  cause  of  action,  notwithstanding 
an  allegation  of  negligence  in  fellow  servants  in  failing  to  put  out  the 
fire.    Pzepka  v.  American  Glucose  Co,  11  Misc.  131,  31  N.  Y.  Supp.  1019. 

A  declaration  against  a  railroad  company  for  personal  injuries  to  an  em- 
Abb.  Pl.  Vol.  1.^38. 
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ployee  aufficientlj  shows  that  the  negligence  of  the  employee  vhieb 
caused  the  accident  was  not  that  of  a  fellow  servant,  in  aTemng  that 
plaintiff  was  a  fence  hujlder  and  the  employee  wiio  carelessly  injured 
him  a  locomotive  engineer,  and  that  while  plaintiff  was  attempting  to 
get  on  a  car  for  a  proper  purpose  he  was  injured  through  the  negligence 
of  the  engineer.  Louisville,  E.  d  8t,  L,  Ci>n9ol.  R.  Co.  y.  Bancthom, 
147  111.  226,  35  N.  £.  534,  Affirming  45  lU.  App.  635. 

A  paragraph  of  a  complaint  against  a  corporation  for  the  death  bj  negli* 
gence  of  an  employee  is  not  bad  as  affirmatively  showing  the  injniy  to 
have  been  caused  by  the  negligence  of  a  coemployee,  in  alleging  that 
"defendant  by  its  agents  and  employees  acting  under  the  orders  of  its 
superintendent  and  foreman"  committed  the  wrongful  act  which  caused 
such  death.    HooHer  Stone  Co.  v.  McCain,  133  Ind.  231,  31  N.  £.  966. 

A  complaint  in  an  action  to  recover  for  personal  injuries  caused  by  the 
negligence  of  the  defendant  is  not  demurrable  on  the  ground  that  tbe 
pleading  shows  that  the  plaintiff's  injuries  were  caused  either  by  his 
own  negligence  or  that  of  a  fellow  servant,  where,  under  its  allegatioDS, 
evidence  mi^t  be  introduced  sufficient  to  establish  a  cause  of  actioo 
and  the  facts  set  forth  present  a  question  for  the  jury.  Birmingkum  r. 
Duluth,  M.  d  N.  R.  Co.  70  Minn.  474,  73  N.  W.  409. 

'  East  8t.  Louis  Connecting  R,  Co,  y.  Shannon,  52  111.  App.  420. 

A  petition  for  personal  injuries  to  a  railway  brakeman  alleged  to  have 
been  caused  by  the  negligence  of  the  conductor,  averring  that  such  ood- 
ductor  was  incompetent  and  that  the  company  knew  of  his  iocompe 
tency  or  might  have  known  of  it  by  due  care  and  diligence,  and  that 
plaintiff  had  no  knowledge  thereof,  is  good  on  general  demurrer  not- 
withstanding the  other  allegations  show  the  conductor  to  be  the  br»k^ 
man's  fellow  servant.  Campbell  v.  Cook,  86  Tex.  630,  26  S.  W.  486, 
Reversing  (Tex.  av.  App.)  24  S.  W.  977. 

*  Conrad  v.  Gray,  109  Ala.  130,  19  So.  398. 

A  petition  in  an  action  by  an  employee  against  his  employer  for  penooal 
injuries  sustained  by  defective  machinery  is  fatally  defective  for  failure 
to  aver  that  the  latter  had  knowledge  of  the  defect,  or,  in  the  exerd^ 
of  ordinary  care,  should  have  known  of  it,  or  that  he  knew,  or  shoulJ 
have  known,  of  the  incompetency  of  the  employee  operating  it,  or  that 
the  plaintiff  had  no  knowledge  of  such  defect  or  incompetency.  BsHkd 
Y.  Stahl,  18  Ohio  C.  C.  831. 

Allegations  that  an  employee  in  charge  of  an  engine  was  not  a  skilled  or 
practical  engineer,  but  was  incompetent,  and  that  the  company  wa.« 
negligent  in  employing  and  retaining  him,  are  insufficient  to  charge  the 
company  with  liability  to  another  employee  who  sustained  injuries  by 
the  alleged  negligence  of  the  engineer,  unless  it  is  also  averred  that 
such  other  was  himself  ignorant  of  the  engineer's  incompetency.  Spencer 
V.  Ohio  d  M.  R.  Co.  130  Ind.  181,  29  N.  E.  915. 

A  direct  allegation  of  the  servant's  want  of  knowledge  of  the  incompetency 
of  his  fellow  servants  is  sufficient,  without  averring  that  he  did  not 
have  an  opportunity  equal  to  that  of  the  master  to  know  of  such  in- 
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competency.    Loui9viUef  N.  A.  d  0,  R.  Co.  ▼.  BreMove,  10  Ind.  App. 
657,  38  N.  £.  357. 

A  petition  in  an  action  for  pertonal  injurieB  to  aa  employee,  alleging  that 
the  employer's  act  in  employing  the  servant  by  whoee  n^ligence 
plaintiff  was  injured  was  careless  and  negligent,  and  that  in  conse- 
quence thereof  an  incompetent  servant  was  employed,  sufficiently  avers 
that  the  employer  knew  or  ought  to  have  known  of  the  servant's  in- 
competency. Oalveston  Rope  d  Twine  Co.  v.  Burkett,  2  Tex.  Civ.  App. 
308,  21  S.  W.  958. 

•Kelly  V.  Cable  Co.  13  Mont.  411,  34  Pac.  611. 

*  Johnston  v.  Canadian  P.  R.  Co.  50  Fed.  886. 

The  incompetency  of  a  railroad  employee  as  an  engineer  is  sufQciently 
alleged  in  a  complaint  averring  that  such  employee  was  not  a  locomo- 
tive engineer,  and  that  he  was  incompetent  to  run  and  operate  the 
locomotive,  although  it  does  not  allege  in  specific  terms  wherein  and 
why  he  was  incompetent.  Chicago  d  E,  J.  R.  Co.  y.  Beatiy,  13  Ind. 
App.  604,  40  N.  £.  753,  42  N.  £.  284. 

MiSNOMEB. 
See  also  Name,  S9  384-392,  infra, 

375.  Demurrer  for  misnomer. 

The  objection  that  the  plaintiff  suee,  or  the  defendant  is  sued,  in  a 
name  which  is  not  the  correct  one,  is  not  available  on  demurrer.* 

^  Paine  v.  Waterloo  Gas  Co.  69  Iowa,  211,  28  N.  W.  560  ("Limited"  omitted 
from  associate  name). 

In  a  suit  on  a  note  payable  to  plaintiff  as  probate  judge  and  etp  offioio 
trustee  of  the  county  school  fund,  and  his  successors  in  office,  it  was 
held  that  the  objection  that  he  sued  for  the  use  of  the  school  fund 
trustees  of  section  16,  etc.,  not  naming  them,  instead  of  for  the  use 
of  trustees  of  schools  and  school  lands  of  township  No.  21,  etc.,  could 
not  be  raised  by  demurrer,  but  only  by  plea  in  abatement.  Hudson  v. 
Poindevter,  42  Miss.  304. 

Misnomer  of  a  defendant  municipal  corporation  cannot  be  taken  advantage 
of  by  demurrer.    Crocker  v.  Collins,  37  8.  C.  327,  16  S.  E.  951. 

An  objection  of  misnomer  of  the  plaintiff  can  only  be  pleaded  in  abate- 
ment.   Springfield  Consol.  R.  Co.  v.  Eoeffner,  175  lU.  634,  51  N.  E.  884. 

A  plea  in  abatement  on  the  ground  of  misnomer  must  not  only  aver  the 
true  name  of  the  person  misnamed,  but  must  also  negative  the  fact 
that  he  is  or  was  known  and  called  by  the  name  employed.  Freeman  v. 
Pullen,  119  Ala.  235,  24  So.  57. 

The  fact  that  a  corporation  has  misnamed  itself  in  the  pleadings  and 
papers  in  an  action  is  not  a  ground  of  demurrer,  as  the  error  is  merely 
formal,  and  amendable.  Empire  State  Sav.  Bank  v.  Beard,  81  Hun» 
184,  30  N.  Y.  Supp.  756. 

A  "railroad'*  company  sued  as  a  "railway"  company  cannot  obtain  any 
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relief  by  reason  of  the  difference  in  the  names,  in  the  absence  of  a  plea 
in  abatement,  although  there  are  two  corporations  whose  names  differ 
only  in  that  respect.  Hatiston  d  T.  C,  R.  Co.  ▼.  Weaver  (Tex.  Civ. 
App.)  41  S.  W.  846. 

Mistake. 

376.  General  allegation.  377.  Mutualitj. 

See  also  Fraud,  SS  298-301,  supra;  Misno>£e&,  8  375,  eupra, 

376.  General  allegation. 

A  general  allegation  that  the  instrument  was  made  by  mistake  is 
not  enough.  The  true  intent  and  the  erroneous  provision  must  both 
be  stated.^ 

^Oatns  Y.  Park,  3  B.  Mon.  223,  38  Am.  Dec.  185  (Mbtake  in  account). 

In  an  action  to  reform  a  written  instrument  the  complainant  should 
allege  the  mistake,  and  set  forth  the  agreement  as  made,  and  that 
which  the  parties  intended  to  make.  Kilgore  v.  RedmiU^  121  Ala.  435, 
25  So.  766  (Citing  Campbell  v.  Hatchett,  55  Ala.  548). 

The  complaint  in  an  action  to  reform  an  instrument  on  the  ground  of 
mutual  mistake,  or  mistake  on  the  part  of  plaintiff,  and  fraud  on  d^ 
fendant's  part,  must  set  up  the  mistake  or  fraud  relied  on.  Onfney 
MercatUile  Co.  v.  Hopkins,  21  Mont.  13,  52  Pac.  561  (Citing  GanhU 
▼.  Knott,  40  Ga.  199;  McMinn  v.  Patton,  92  N.  C.  371;  Anderson  f. 
Logan,  105  N.  C.  266,  11  S.  E.  361). 

An  allegation  that  an  award  was  obtained  through  inadvertence,  misap^ 
prehension,  mistake,  or  undue  bias  or  partiality  of  the  referee,  without 
any  specification  of  matters  of  fact,  is  bad  on  demurrer.  Craft  t. 
Thompson,  51  N.  H.  536. 

An  allegation  in  a  complaint  in  an  action  to  reform  a  deed,  that  it  vu 
the  actual  intention  of  both  parties  to  purchase  and  convey  the  prop- 
erty by  an  amended  description  given  in  the  complaint,  is  sufficirat  in 
the  absence  of  a  demurrer,  although  there  is  no  express  all^ation  set- 
ting forth  the  original  agreement  and  understanding  of  the  partiei, 
pointing  out  with  clearness  and  precision  wherein  the  mistake  con- 
sisted, and  showing  that  it  did  not  arise  from  the  gross  negligence  of 
plaintiff.     Osborn  v.  Ketchum,  25  Or.  352,  35  Pac.  972. 

A  bill  for  the  correction  of  the  lines  of  a  deed,  which  points  out  what 
particular  lines  are  wrong,  and  states  how  such  lines  should  be  draws 
to  be  correct,  and  states  that  the  right  lines  were  marked  at  the  date 
of  an  agreement  us  to  such  lines  by  the  parties  to  the  deed,  sufficiently 
shows  the  mistake  in  the  deed.  Anderson  v.  Jarrett,  43  W.  Va.  246,  27 
S.  £.  348. 

877.  Hntnality. 

Where  the  pleader  relies  on  a  mistake  in  reducing  to  writing  thd 
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contract  sued  on,  as  distinguished  from  a  mutual  mistake  in  the  mak- 
ing of  the  contract,  an  allegation  that  the  mistake  was  mutual  is  not 
necessary.^ 

A  mutual  mistake  must  be  alleged  where  it  is  sought  to  reform  a 
written  instrument* 

*  Pitcher  v.  Hennessey,  48  N.  ¥.415;  Born  v.  Schrenkeisen,  110  N.  Y.  56, 
17  N.  E.  339. 

■  An  allegation  that,  by  mistake,  a  description  different  from  that  intended 
by  the  parties  te  an  agreement  wa*  inserted  therein,  sufficiently  allegee 
that  the  mistake  waa  mutual.  Ifeuion  v.  Hull,  90  Cal.  487,  27  Pac. 
429. 

Mutual  mistake  is  sufficiently  averred  by  an  allegation  substantially  to  the 
effect  that  it  was  the  mutual  understanding  and  intention  of  the  parties 
that  certain  land  should  be  described  in  and  conveyed  by  a  certain  deed, 
which  does  not  in  fact  describe  such  land.  Seegelken  v.  Corey,  93  Cal. 
92,  28  Pac.  849. 

Ad  answer  in  an  action  for  damages  for  breach  of  a  covenant  against 
encumbrances  contained  in  a  deed,  which  alleges  that  such  deed  does 
not  contain  a  correct  expression  of  the  intention  of  the  parties  in  re- 
gard to  the  transaction,  sufficiently  alleges  the  mutuality  of  the  mis- 
take.   Hotaling  v.  Tecumseh  Nat  Bank,  55  Neb.  5,  75  N.  W.  242. 

The  averment  in  an  answer  in  an  action  to  foreclose  a  mortgage,  that  the 
insertion  of  the  assumption  clause  in  the  deed  was  by  accident  or  mis- 
take, and  that  the  same  did  not  conform  to  the  actual  intention  of  the 
parties,  is  in  effect  an  averment  of  a  mutual  mistake  which  will  sup- 
port a  prayer  for  reformation.  King  v.  Sullivan,  31  App.  Div.  549,  52 
N.  y.  Supp.  130. 

A  complaint  in  an  action  to  reform  and  foreclose  a  mortgage,  alleging  that 
when  the  mortgage  was  executed  both  parties  intended  that  it  should 
include  specified  land,  and  that  in  drawing  the  mortgage  the  descrip- 
tion was  erroneously  given,  sufficiently  alleges  a  mutual  mistake.  Mut' 
dock  y.  Leonard,  15  Wash.  142,  45  Pac.  751. 

Money  Had  a^d  Eeceived, 

378.  Sufficiency  of  allegations. 

A  petition  in  assumpsit  for  money  had  and  received,  in  the  com- 
mon-law form,  is  permissible  under  the  Missouri  Code.* 

The  common  counts  in  assumpsit,  without  any  averment  of  the  fraud 
relied  upon,  are  sufficient  in  California,  in  the  absence  of  a  special 
demurrer,  for  the  recovery  of  money  whidi  a  party  to  the  contract 
was  induced  to  pay  the  other  party  by  the  latter's  fraudulent  represen- 
tations as  to  the  performance  of  certain  conditions  thereunder.* 

A  common  count  in  assumpsit  suHiciently  complies  with   the   re* 
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qnirements  of  the  Codes  of  Civil  Procedure,  that  the  oomplaint  must 
state  the  facta  which  constitute  the  cause  of  action.^ 

Allegations  to  the  effect  that  defendant  has  received  money  from 
plaintiff,  without  consideration,  amount  to  a  declaration  for  monejr? 
had  and  received.^ 

Where  the  defendant  has  received  money  from  a  third  person,  even 
though  he  received  it  under  a  claim  of  title  to  it  in  opposition  to 
plaintiff's  right,  yet,  if  he  had,  by  law,  authority  to  receive  it  irow 
such  person,  and  in  equity  the  plaintiff  ou^t  to  have  it,  this  count  for 
money  had  and  received  can  be  sustained.^ 

In  Connecticut,  common  counts  for  money  had  and  received  can 
only  be  used  as  an  entire  complaint  in  an  action,  and  can  never  foIlo'A 
a  special  count  setting  up  the  facts  relied  upon.® 

*  Pipkin  T.  National  Loan  d  Invest.  Asao.  80  Mo.  App.  1. 
'Minor  v.  Baldridge,  123  Cal.  187,  55  Pae.  783  (so  held  on  error). 

*  Fulton  y.  Metropolitan  L,  Ine.  Co.  4  Misc.  76,  23  N.  Y.  Snpp.  593  (so  held 

on  error;  Citing  Alien  t.  Patterson,  7  N.  Y.  476,  57  Am.  Dec.  542;  Far 
ron  V.  Shertcood,  17  N.  Y.  227,  229;  Hosley  v.  Black,  28  N.  Y.  439; 
Hurst  ▼.  Litchfield,  39  N.  Y.  377;  American  Kat.  Bank  v.  Wheelock. 
13  Jones  &  S.  205;  Evans  ▼.  Harris,  19  Barb.  416;  Cudlipp  v.  WMpple, 
4  Duer,  610;  Bates  v.  Cobh,  5  Bosw.  29;  Adams  v.  Holley,  12  How.  Pr. 
326;  Belts  v.  Bache,  14  Abb.  Pr.  279;  Sloman  v.  Schmidt,  8  How.  Pr. 
5;  Qoelth  v.  White,  35  Barb.  76;  R€iymond  y.  Hanford,  6  Tfaomp.  &  C. 
312;  Fells  V.  Vestvali,  2  Keyes,  152). 

*  Guarantee  Sav.  Loan  d  Invest.  Co.  v.  Moore,  35  App.  DW.  421,  54  K.  Y. 

Supp.  787. 

It  is  well  settled  in  principle  and  authority  that  where  there  has  been  a 
total  failure  of  consideration,  or  where  a  contract  has  been  abandoned. 
or  has  been  rescinded,  an  action  wiU  lie  for  money  had  and  received 
to  recover  back  any  money  paid  by  either  of  the  contracting  parties 
to  the  other  in  furtherance  of  the  contract.  Fulton  v.  Metropolitan  L 
Ins.  Co.  4  Misc.  76,  23  N.  Y.  Supp.  598  (Citing  Ba^fmoTid  y.  Beanard, 
12  Johns.  274,  7  Am.  Dee.  317;  Chesapeake  d  O.  Canal  Co.  v.  Knapp, 
9  Pet.  541,  566,  9  L.  ed.  222,  231;  lAndsley  y.  Ferguson,  49  N.  Y.  ^5). 

Biit  a  petition  alleging  that  defendant  insurance  company  had  received  a 
specified  amount,  clandestinely  paid  to  defendant  by  plaintiff's  wife 
without  his  knowledge  or  consent,  is  not  sufficient  as  a  declaration  for 
money  had  and  received,  where  it  appears  that  the  payments  were 
made  for  insurance  on  the  life  of  the  wife,  and  it  is  not  alleged  that 
the  defendant's  officers  knew  that  the  mon^  belonged  to  plaintiff,  or 
that  the  consideration  was  bad.  Taylor  v.  Metropolitan  L.  Ins.  Co. 
20  Ky.  L.  Rep.  299,  45  S.  W.  1051. 

•Bpengeman  v.  Palestine  Bldg.  Asso.  60  N.  J.  L.  357,  37  Atl.  723  (ating 
Moses  V.  Macferlan,  2  Burr.  1005;  Sergeant  v.  Stryker,  16  N.  J.  L.  464, 
32  Am.  Deo.  404). 
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A  count  for  money  had  and  received  ia  applicable  to  almost  every  case 
where  money  has  been  received  by  one,  nvhich  in  equity  and  good  oon- 
acience  ought  to  be  refunded  or  paid  to  another.  Jackson  v.  Hough, 
38  W,  Va.  236,  18  S.  £.  575  (Citing  Thompson  v.  Thompson,  5  W.  Va. 
100). 

*Mcyamara  v.  McDonald,  60  Conn.  484,  38  Atl.  54. 

But  in  Virginia,  a  declaration  containing  the  common  count  in  assumpsit 
for  money  had  and  received,  and  a  special  count  averring  the  purchase 
of  land  under  a  contract,  the  breach  of  a  condition  precedent,  which 
was  the  main  inducement  to  the  purchase,  for  the  erection  of  a  hotel 
according  to  certain  plans  and  specifications,  and  the  giving  of  written 
and  oral  notices  of  the  failure  of  the  building  erected  to  correspond  to 
the  plans  and  specifications, — is  not  demurrable.  Buena  Vista  Oo.  v. 
McCandlish,  02  Va.  207,  23  S.  E.  781.  In  this  case  the  court  quotes 
from  Johnson  v.  Jennings,  10  Gratt.  1,  60  Am.  Dec.  323,  where  Judge 
Moncure  says:  "There  can  be  no  doubt  but  that,  if  money  be  paid  on  a 
contract  of  sale,  which  is  wholly  rescinded,  either  by  the  mutual  con- 
sent of  the  parties,  or  by  virtue  of  a  clause  contained  therein,  or  the 
consideration  of  which  wholly  fails,  the  party  making  such  payment,  if 
he  has  been  guilty  of  no  fraud  or  illegal  conduct  in  the  transaction, 
may  recover  back  the  money  under  the  common  count  for  money  had 
and  received.  And,  though  that  is  the  usual  and  better  mode  of  count- 
ing in  auch  cases,  there  can  be  no  legal  objection  to  a  special  count, 
properly  setting  out  the  facts  from  which  the  cause  of  action  arises. 
But  it  must  appear  with  sufficient  certainty,  from  the  facts  so  set  out, 
or  from  apt  averments  made  in  the  count,  that  the  consideration  has 
wholly  failed,  and  that  such  failure  did  not  proceed  from  any  fraud  or 
illegal  conduct  on  the  part  of  the  plaintiff." 

One  who  has  done  everything  to  be  executed  on  his  part  may,  where  noth- 
ing remains  to  be  done  but  the  performance  of  a  duty  on  the  part  of 
the  other  party  to  a  contract  to  pay  money  due  the  former  under  the 
contract,  recover  upon  the  common  counts  in  assumpsit,  without  declar- 
ing specially.  Jackson  y.  Hough,  38  W.  Va.  236,  18  S.  £.  575  (so 
held  on  error). 

Money  Lent. 

379.  Snffloiency  of  ayennents. 

A  complaint  alleging  that  defendant  is  indebted  to  plain tiflf  in  a 
specified  amount  for  money  loaned  and  advanced  at  the  special  in- 
stance and  request  of  the  former,  and  that  he  agreed  to  repay  the  same 
which,  with  the  intere^,  is  due  and  wholly  unpaid,  and  tliat  plaintitf 
demanded  payment  before  suit,  whidi  was  refused,  is  sufficient  in  the 
absence  of  a  motion  to  make  more  specific* 

The  conmion  counts  may  be  used  to  state  a  cause  of  action  for 
money  loaned,  notwithstanding  a  statutory  provision  that  the  com- 
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plaint  mufit  state  the  facts  constituting  a  cause  of  action  in  ordinary 
and  concise  language.^ 

^Lemmon  v.  Reed^  14  Ind.  App.  655,  43  N.  £.  454. 

In  pleading  a  loan  of  money  as  a  defense  to  an  action,  it  is  not  necessary 
to  aver  that  it  is  due,  as  the  presumption  of  law  is  that  it  is  due  at 
once.  Petrakion  v.  Arheely,  23  N.  Y.  Civ.  Proc  Rep.  183,  26  N.  Y. 
Supp.  731. 

*  Pleasant  v.  Samuels,  114  Cal.  34,  45  Pac.  998  (Citing  Freeborn  v.  GUkct, 
10  Cal.  337;  Abadie  v.  Carrillo,  32  Cal.  172;  Far%ceU  v.  Murray,  IW 
Cal.  4G4,  38  Pac.  199). 

And  this  rule  has  been  recognized  and  acted  upon  in  most  of  the  states 
where  the  code  procedure  has  been  adopted.  Allen  v.  Patterson,  7  N.  Y. 
476,  57  Am.  Dec.  542;  Cudlipp  v.  Whipple,  4  Duer,  610;  Qrannis  J, 
Booker,  29  Wis.  65;  BaU  v.  Fulton  County,  31  Ark.  379. 

See  also  cases  cited  under  S  378,  supra. 

Mortgage. 

380.  Necessity  of  averments.  882.  Conclusion, — ^presumption. 

381.  Su/Ticiencj  of  averments. 

380.  Necessity  of  averments. 

A  petition  for  the  foreclosure  of  a  real  estate  mortgage  must  state 
whether  any  proceeding  at  law  has  been  had  for  the  recovery  of  the 
mortgac:e  debt,  or  any  part  tJbereof.*  But  a  complaint  for  the  foredo- 
sure  of  a  purchase  money  mortgage  need  not  allege  that  it  was  exe- 
cuted by  the  mortgagor's  wife.* 

Nor  need  a  bill  by  a  single  bondholder  for  the  foreclosure  of  a 
mortgage  made  to  secure  a  series  of  bonds  allege  that  the  suit  is 
brought  for  the  benefit  of  himself  and  the  other  bondholders,  where 
default  has  been  made  only  on  the  bonds  held  by  him.* 

In  an  action  by  a  mortgagee  who  had  no  knowledge  of  prior  encum- 
brances to  foreclose  a  mortgage  executed  by  one  holding  the  record 
title,  the  plaintiff  need  not  allege  that  he  is  a  purchaser  for  value.* 
Nor  is  it  necessary  in  an  action  to  recover  land  from  a  purchaser  from 
a  grantee  under  a  deed  absolute  on  its  face,  but  intended  as  a  mort- 
gage, to  negative  the  matter  of  defense  that  such  purchaser  was  an 
innocent  one.' 

A  complaint  in  foreclosure  need  not  define  the  respective  interests 
of  the  defendants  in  the  mortgaged  property,  where  the  nature  of  such 
interests  is  unimportant  to  the  relief  sought.* 

A  petition  in  an  action  to  foreclose  a  chattel  mortgage,  by  its  terms 
subject  to  a  prior  one  on  the  same  property,  need  not  contain  any  al- 
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legation  in  regard  to  such  prior  mortgage,  where  the  holders  thereof 
are  not  parties  to  the  suit^  But  a  complaint  by  a  grantor  against  the 
grantee  to  enforce  in  equity  the  latter's  assumption  of  a  mortgage 
debt  upon  the  premises  conveyed  must  aver  that  the  debt,  or  some 
part  of  it,  is  due  and  unpaid.^ 

^Bing  v.  Morse,  51  Neb.  842,  71  N.  W.  712. 

An  averment  in  a  complaint  to  foreclose  a  mortgage,  that  no  other  fore- 
closure proceedings  have  been  instituted  than  proceedings  to  foreclose 
by  advertisement,  which  have  been  enjoined,  is  not  a  compliance  with 
Dak.  Comp.  Laws,  §  5434,  requiring  such  a  complaint  to  show  upon 
its  face  whether  any  proceedings  have  been  had  at  law  or  otherwise 
for  the  recovery  of  the  debt  secured  by  the  mortgage;  and  such  suf- 
ficiency renders  the  complaint  vulnerable  to  demurrer.  Fisher  v.  Bouie- 
fion,  3  N.  D.  493,  57  N.  W.  505. 

The  averment  in  a  complaint  in  a  foreclosure  action,  that  no  proceedings 
have  been  had,  at  law  or  otherwise,  to  the  knowledge  and  belief  of 
plaintiff,  for  the  recovery  of  the  sum  secured  by  the  bond  and  mort- 
gage or  any  part  thereof,  is  a  sufficient  compliance  with  N.  Y.  Code 
Civ.  Proc.  §  1G29,  requiring  the  complaint  to  state  whether  any  other 
action  has  been  brought  to  recover  any  part  of  the  mortgage  debt,  and 
if  so,  whether  any  part  thereof  hajB  been  collected,  to  withstand  a  de- 
murrer on  the  ground  that  the  complaint  does  not  state  facts  sufficient 
to  constitute  a  cause  of  action.  Bottom  v.  Chamberlainy  21  Misc.  556, 
47  N.  y.  Supp.  733. 

*  Butler  V.  Thomhurgh,  141  Ind.  152,  40  N.  E.  514. 

*  McFadden  v.  May  Landing  d  E.  H.  City  R,  Co.  40  N.  J.  £q.  176,  22  Atl. 

932. 

^OUphant  T.  Bums,  146  N.  Y.  218,  40  N.  E.  980. 
^Overall  v.  Avant  (Tenn.  Ch.  App.)  46  S.  W.  1031. 
^  Dunham  y.  Doremus,  55  N.  J.  £q.  511,  37  Atl.  62. 
^  Wynne  v.  Admire,  4  Tex.  Civ.  App.  45,  23  S.  W.  418. 

*  Btanton  v.  Kenrick,  135  Ind.  382,  35  N.  E.  19. 

381.  Sufficiency  of  averments. 

An  averment  in  a  complaint  on  foreclosure,  that  a  defendant  named 
*Tias  or  claims  to  have  some  interest  or  claim  upon  said  premises,"  is 
sufficient  to  show  him  to  be  a  proper  party  defendant  The  character  of 
his  interest  need  not  be  set  forth.^ 

And  defendants,  who  are  alleged  in  the  complaint  in  an  action  to 
foreclose  a  mortgage  to  claim  some  interest  in  or  lien  upon  the  prem- 
ises subsequent  to  the  lien  of  plaintiff's  mortgage,  cannot,  by  demurrer 
to  the  complaint  on  the  groimd  that  it  does  not  state  a  cause  of  action^ 
raise  the  point  that  such  mortgage  is  void  on  its  face  as  to  creditors 
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and  subsequent  encumbrancers,  but  only  tliat  the  complaint  does  not 
ehow  a  valid  mortgage  as  between  the  parties.^ 

A  complaint  in  an  action  to  enforce  a  mortgage  on  a  widow's  dower 
interest,  which  does  not  show  facts  from  which  the  portion  of  the 
mortgage  debt  properly  chargeable  to  such  dower  interest  can  be  as- 
certained, is  bad  on  demurrer.* 

An  alle^tion  in  a  complaint  in  an  action  for  foreclosure,  that  the 
holder  of  the  property  purchased  it  subsequent  to  the  execution  of  the 
mortgage,  and  assumed  its  pa^^nent,  is  sufficient  to  support  a  personal 
decree  against  him.^ 

An  allegation  that  there  is  due  complainants  ''the  taxes  of  the  last 
year,  which  they  have  paid,"  in  a  complaint  to  foreclose  a  mortgage 
providing  that  all  sums  advanced  for  taxes  may  be  allowed  in  an  ac- 
tion to  foreclose  the  mortgage,  is  sufficient  to  authorize  the  allowance 
of  the  money  thus  paid.* 

*  Sichler  ▼.  Look,  93  Cal.  600,  29  Pac.  220,  223. 

A  complaint  to  foreclose  a  mortgage  need  not  state  the  nature  of,  or  the 
facts  constituting,  the  claim  of  another  lien-hoIder,  but  it  is  sufficieBt, 
if  anything  is  required,  to  state  that  he  claims  some  interest  in  the 
mortgaged  premises,  and  that  his  claim  or  lien  will  be  barred  if  h« 
fails  to  appear  and  disclose  it.  Winemiller  v.  Laughlin^  51  Ohio  St 
421,  3S  N.  £.  III. 

•Howard  v.  Iron  d  Land  Co,  62  Minn.  293,  64  N.  W.  896. 

•Fowle  T.  House,  29  Or.  114,  44  Pac.  692. 

*Pcttcys  V.  Comer,  34  Or.  36,  64  Pac.  813  (Citing  Braman  ▼.  Doicse,  12 
Cush.  227). 

The  averment  in  a  complaint,  that  the  defendants,  as  part  of  the  considera- 
tion and  purchase  price  of  a  portion  of  mortgaged  premises,  in  the 
deed  conveying  the  premises  to  them,  expressly  assumed  and  agreed 
to  pay  one  half  of  the  mortgage  debt,  is  sufficient,  and  it  is  not  neces- 
sary to  aver  that  the  defendants  knew  of,  and  assented  to,  the  assump- 
tion agreement.    Stitea  v.  Thompeon,  98  Wis.  329,  73  N.  W.  774. 

A  deed  of  lands  covered  by  a  mortgage  securing  a  purchase  money  note 
given  by  the  grantors,  containing  a  covenant  "excepting  note  to"  the 
grantors'  grantor  "and  with  said  mortgage  .  .  .  the  said  .  .  • 
assiunes  and  agrees  to  pay," — ^is  not  so  uncertain  as  to  who  assumed 
the  note  and  mortgage  as  to  require  anything  more  in  the  complaint 
in  foreclosure  than  an  allegation  of  the  alleged  assumption,  since  it 
could  not  apply  to  the  grantors,  who  were  already  obliged  to  pay  the 
note  and  mortgage.  Holcomh  v.  Thompson,  60  Kan.  598,  31  Pac  1081. 
32  Pac.  1091. 

But  an  allegation  in  a  complaint  by  the  assignee  of  notes  and  a  mort- 
gage made  to  "John  L.  Merriam,"  in  an  action  against  a  purchaser  of 
the  mortgaged  premiBeB^  who  assumed  and  agreed  in  his  deed  to  pay 
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a  mortgage  given  by  the  same  mortgagor  to  "John  L.  Merriam  and 
wife,"  that  the  words  ''and  wife"  are  surplusage,  and  were  inserted  in 
the  deed  by  mistake,  is  a  mere  conclusion  of  law,  and  does  not  show 
that  defendant  assumed  plaintiff's  mortgage.  Clifford  t.  Minor,  67 
Minn.  512,  70  N.  W.  798. 

«  McCasland  v.  Allen,  60  111.  App.  28S. 

382.  Conclnsioiiy — ^presumption. 

An  allegation  that  the  holder  of  a  coupon  cut  from  a  bond  secured 
by  a  mortgage  cannot  compel  the  trustee  in  the  mortgage  to  foreclose 
i?  bad  as  a  mere  allegation  of  a  legal  conclusion,  where  the  facts  upon 
which  it  is  based  are  not  disclosed.* 

So,  the  averment  in  a  petition  in  an  action  to  redeem  from  a  sale 
under  a  deed  of  trust,  that  the  sale  was  advertised  onlj  in  an  obscure 
newspaper,  is  only  a  conclusion  of  law.* 

And  the  averment  in  a  complaint  that  a  chattel  mortgage  was  ex- 
tended to  a  certain  date  is  a  mere  conclusion  of  law,  and  does  not 
sufficiently  allege  compliance  with  a  statute  prescribing  the  manner 
in  which  a  lien  of  a  chattel  mortgage  may  be  extended  after  the  ma- 
turity of  the  debt.' 

The  presumption  of  the  satisfaction  of  a  mortgage,  arising  from  a 
lapse  of  twenty  years  after  maturity  without  payment  or  demand  of 
any  part  of  the  principal  or  interest,  or  entry  by  the  mortgagee  into 
possession,  may  be  taken  advantage  of  by  demurrer  to  a  bill  for  the 
enforcement  of  the  mortgage,  where  it  does  not  aver  circumstances 
rebutting  such  presumption.* 

*  Holmes  v.  Seashore  Electric  R.  Co.  57  N.  J.  L.  16,  29  Atl.  419. 
*JopUng  y.  Walton,  138  Mo.  485,  40  S.  W.  99. 
'  Cope  V.  Minnesota  Type  Foundry  Co.  20  Mont.  67,  49  Pa€.  387* 
«  Stimis  Y.  Btirnis,  54  N.  J.  Eq.  17,  33  Atl.  468. 

Municipal  Cobpoiiations. 

383.  Allegation  of  incorporation. 

A  complaint  describing  defendant,  a  specified  village,  of  a  given 
state,  as  a  municipal  corporation,  sufficiently  alleges  its  existence  and 
character  as  a  village  corporation.^ 

>  Clarh  Y.  North  Muskegon,  88  Mich.  308,  50  N.  W.  254. 

In  an  action  against  a  city  for  personal  injuries  from  a  defective  street, 
an  allegation  of  the  existence  of  the  street  since  the  date  of  "the  or- 
ganization of  the  said  city,"  which  was  prior  to  the  injury,  sufficiently 
sets  forth  the  corporate  existence  of  the  defendant.  Bskridge  v.  Leuns, 
51  Kan.  376,  32  Pac.  1104. 


604  BRIEF  ON    PLEADINGS DEMURRSB. 

A  complaint  in  an  action  by  a  city  of  the  third  elaas,  alleging  that  it  is  a 
municipal  corporation  organized  under  the  general  laws  of  the  state, 
is  sufficient,  without  an  allegation  of  the  class  of  cities  to  which  it 
belongs,  under  Mo.  Rev.  Stat.  1880,  §  1465,  requiring  all  courts  to  take 
judicial  cognizance  of  the  organization  of  cities  of  the  third  diss. 
Brookfield  v.  Tooey,  141  Mo.  619,  43  S.  W.  387. 

But  an  allegation  that  a  town  was  duly  incorporated,  and  that  it  con- 
tained an  area  of  27  ^  square  miles,  without  showing  the  popu- 
lation, is  not  sufficient,  even  on  general  demurrer,  to  show  a  lawful 
incorporation.    WiUon  ▼.  Brisiley,  13  Tex.  Civ.  App.  200,  35  S.  W.  837. 

l^AME. 

384.  Contract,  etc.,  in  wrong  name.  888.  Repeating  name  of  parties. 

365.  Name  unknown.  389.  TitJe  and  body  of  pleading. 

386.  Initial.  390.  Description  of  party. 

387.  Introductory  description  of  plain-  391.  Singular  and  pluraL 

tiffs.  392.  Variance, — ^mistake. 

See  also  Misnomer,  |  376,  ttfprti. 

384.  Contraet,  etc.,  in  wrong  name. 

A  party  who  has  contracted  in  an  asenmed  name,  or  who  is  sned  on 
an  obligation  which  names  him  wrongly,  may  sue  or  be  sued  in  his 
true  name,  but  it  is  essential  to  add  an  explanatory  allegation.^ 

^  2^eir  York  African  Soe,  for  MuttMl  Relief  ▼.  Varick,  13  Johns.  38;  Bloom- 
field  R.  Co,  y.  Burrese,  82  Ind.  83;  Donnelly  r.  Foote,  19  Wend.  148; 
Loving  v.  State,  9  Tex.  App.  471;  Aneley  v.  Green,  82  Ga.  184,  7  S.  & 
921  (declaration  against  wife  by  her  ovra  given  name  on  contract  which 
she  signed  by  using  her  husband's  given  name  with  the  prefix  'lirs.," 
not  demurrable). 

Plaintiff  may  properly,  as  a  measure  of  safety,  use  both  names  by  which 
defendant  is  known,  in  describing  him  in  the  pleadings,  where  he  ood- 
tracted  the  debt  sued  on  under  one  name  and  holds  property  under  an- 
other. 0.  L.  Packard  Machinery  Co.  v.  Laco,  100  Wis.  644,  70  N.  W. 
596  (Citing  Kennedy  v.  People,  39  N.  Y.  245). 

385.  Name  unknown. 

A  defendant  whose  name  is  unknown  may,  under  modern  statutes, 
be  sued  by  a  fictitious  name  by  adding  an  allegation  that  such  name 
ar  a  specified  part  of  it  is  fictitious,  and  is  used  because  the  real  name, 
or  the  full  name,  as  the  case  may  be,  is  unknown  to  the  plaintiff;  and 
the  person  served  cannot  sustain  a  demurrer  on  that  ground.^ 
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'Oanrfon  v.  Mpars,  11  N.  Y.  Civ.  Troc.  Rep.  187;  Earie  v.  Scott,  50  How. 
Pr.  606. 

StockhoMers  suing  for  dissolution  of  the  corporation  for  misconduct  of  di- 
rectors may,  under  Colo.  Civil  Code  1887,  $  76,  designate  by  fictitious 
names  defendants  whose  names  they  cannot  ascertain  because  the  books 
of  the  company  have  been  removed  to  another  state.  Jones  v.  Pearl 
Min.  Co.  20  Colo.  417,  38  Pac.  700. 

386.  Initial. 

The  omission  to  indicate  any  Christian  or  given  name  for  a  party 
otherwise  than  by  initial  is  not  a  ground  of  demurrer,  for  the  court 
cannot  judicially  know  that  the  initial  does  not  constitute  the  name.^ 

^Tweedy  v.  JanAs,  27  Conn.  42;  McColgan  v.  Territory,  5  Okla.  667,  49 
Pac.  1018;  Slooum  v.  ilcBride,  17  Ohio,  607;  Churchill  v.  Bielstein,  0 
Tex.  Civ.  App.  446,  29  S.  W.  392;  Perkins  v.  McDowell,  3  Wyo.  328,  23 
Pac  71;  Barony  v.  Burrou>-Qile9  Lithographic  Co.  17  Fed.  691. 

A  complaint  alleging  that  "Joel  S.  J."  and  "Georgia  C.  J.''  executed  and 
delivered  to  plaintifl  a  certain  promissory  note,  which  is  set  out  in  full 
and  purports  to  have  been  signed  by  "J.  S.  J."  and  *'G.  C.  J.,"  suffi- 
ciently identifies  the  makers  of  the  note  as  "Joel  S.  J."  and  "Georgia 
C.  J."    Humboldt  Sav.  d  L,  Soc.  v.  Bumham,  111  Cal.  343,  43  Pac.  971. 

Where  defendant's  answer  set  out  the  full  names  of  all  the  parties,  it  was 
held  that  the  complaint  was  defective,  but  the  defect  was  cured  by  the 
answer.    Sherrod  v.  Shirley,  57  Ind.  13. 

A  complaint  giving  only  the  initials  of  the  Christian  names  of  the  parties 
is  demurrable  under  Ind.  Rev.  Stat.  §  338,  requiring  it  to  state  the 
"names"  of  the  parties,  where  the  defect  is  not  cured.  Baacom  v.  Toner, 
5  Ind.  App.  229,  31  N.  E.  850. 

A  plea  in  abatement  to  a  writ  describing  the  parties  by  the  initial  letters 
of  their  first  and  middle  names,  objecting  that  the  initial  letter  of  de- 
fendant's middle  name  is  different  from  that  given  in  the  writ,  is  de- 
murrable where  it  does  not  state  the  first  name  of  the  defendant,  unless 
the  letter  is  in  fact  his  real  name,  and  it  is  so  stated  in  the  plea.  Davis 
V.  Philbriok,  87  Me.  100,  32  Atl.  874. 

Compare  Fisher  v.  Northrup,  79  Mich.  287,  7  L.  R.  A.  629,  44  N.  W.  610, 
holding  that  where  it  was  conceded  that  the  letter  was  only  an  initial, 
and  the  attorney  could  not  amend  because  he  did  not  know  the  name, 
nor  ask  time  to  ascertain  it,  motion  to  dismiss  must  be  granted.  Judg- 
ment reversed  for  error  in  holding  the  contrary. 

A  complaint  to  foreclose  a  mortgage  in  an  action  brought  in  the  full  name 
of  the  plaintiff,  in  which  it  is  alleged  that  defendant  made  and  delivered 
his  promissory  note  to  a  person  designated  by  the  same  surname  as 
plaintiff,  but  by  the  initial  only  of  his  Christian  name,  and  made  and 
executed  a  mortgage  to  such  person,  must  allege  that  plaintiff  and  the 
person  so  designated  are  one  and  the  same,  or  that  such  porson  has 
transferred  the  note  and  mortgage  to  the  plaintiff,  or  that  plaintiff  is 
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the  owner  and  holder  thereof.    Andrews  t.  Wynn^  4  8.  D.  40,  54  N.  W. 
1047. 

The  reeital  in  a  Mire  Unama  on  an  appeal  bond,  that  one  described  by  bu 
surname  and  the  initial  letter  of  hla  lint  name  execated  the  bond  as 
principal,  Bufficiently  identifies  the  person  named  with  the  penoD  re- 
cited as  principal  in  the  bond,  and  described  therein  by  the  same  sur- 
name and  by  a  given  name  the  initial  letter  of  which  correspondfl  to 
that  recited  in  the  scire  facias.  Rohinson  y.  State,  34  Tez.  Grim.  Bepw 
131,  29  S.  W.  788. 

Am  to  omission  of  first  names  of  partners,  see  Rog9r%  r.  Verlander,  30  W. 
Va.  619,  6  8.  £.  848. 

S87.  Introductory  description  of  plaintiffs. 

The  fact  that  the  action  is  brought  not  only  on  behalf  of  the  indi- 
vidual  plaintiffs  named,  but  as  well  for  the  benefit  of  others  similarlj 
interested,  sufficiently  appears  from  an  introduction  in  the  complaint 
describing  the  plaintiffs  as  ''suing  in  behalf  of  themselves  and  of  all 
Other'  creditors,  without  a  direct  allegation  that  they  are  suing  for 
the  benefit  of  tlie  whole.^ 

A  bill  by  one  stockholder  of  a  corporation  purporting  to  sue  for  the 
benefit  of  himself  and  other  stoddiolders  in  like  situation  will  be  re- 
garded as  brought  in  his  own  interest  alone,  where  it  fails  to  show 
or  raise  a  fair  inference  that  other  stockholders  desire  or  will  be  bene 
fited  by  the  relief  sought* 

But  in  an  action  brought  by  a  person  for  himself  as  well  as  for 
others,  it  need  not  be  alleged  that  plaintiff  has  a  common  interest  with 
such  others  for  whose  benefit  he  sues,  where  the  facts  are  pleaded,  f nsa 
which  the  court  can  draw  the  conclusion  of  common  interest' 

An  action  brought  by  a  property  owner  on  bdialf  of  himself  and  all 
other  abutting  property  owners,  to  enjoin  a  city  from  granting  a  fran- 
chise to  a  street  railway,  will  be  considered  as  brought  solely  for  the 
benefit  of  the  plaintiff,  if  the  other  property  o\^aier3  do  not  unite  in 
the  action  brought  "^ 

^Cochran  v.  American  Opera  Co,  20  Abb.  N.  C.  114. 

Dennis  v.  Kennedy,  10  Barb.  517,  holding  that  a  complaint  by  one  or  mofe 
of  a  numerous  class  may  state  that  the  plaintiffs  sue  for  the  benefit  of 
those  interested  who  may  "come  in  and  contribute  to  the  expenses;^ 
for,  under  the  established  practice,  the  words  of  the  Code  (§  119),  'for 
the  bene^t  of  the  whole,*'  mean  no  more. 

▲  complaint  by  a  creditor  at  large  of  a  deceased  insolvent  debtor  to  set 
aside  fraudulent  transfers  of  property  by  the  deceased  must  distinctly 
aver  in  its  body,  as  distinguished  from  the  title,  that  the  action  is 
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.  brought  for  the  benefit  of  plaintiff  and  other  creditors  interested.    LoutB 
V.  Belgard,  43  N.  Y.  S.  11.  766,  17  N.  Y.  Supp.  882. 

But  a  creditor  who  brings  an  action  to  restrain  the  sheriff  from  turning 
over  assets  of  the  assignor  for  creditors  to  the  assignee,  declared  elected 
at  a  meeting  of  the  creditors,  under  Cal.  Civil  Code,  S  3449,  upon  the 
ground  that  such  election  was  invalid,  need  not  aver  that  the  action  is 
for  the  benefit  of  all  the  creditors,  although,  if  he  succeeds,  the  result 
inures  to  the  advantage  of  all.  Menke  v.  Lyndon,  124  Cal.  160,  56  Pao. 
883. 

*  Watson  ▼.  United  States  Sugar  Ref.  Co.  15  C.  C.  A.  662,  34  U.  S.  App. 

81,  68  Fed.  760  (averment  too  general  and  indefinite). 

'Bilton  Bridge  Constr.  Co.  v.  Foaitfr,  26  Misc.  338,  57  N.  Y.  Supp.  140. 

« Linden  Land  Co.  ▼.  MUtcaukee  Electric  R.  d  Light  Co.  107  Wis.  493,  %t 
N.  W.  851. 

388.  Bepeating  names  of  parties. 

When  the  parties  have  once  been  named  in  the  title  of  the  pleading 
it  is  Tinnecessar^'  to  repeat  their  name  in  the  body  of  the  pleading/ 
but  they  may  be  referred  to  there  in  any  manner  that  will  sufficiently 
designate  them, — as,  for  instance,  by  surname,*  or  by  the  words  "the 
plaintiff,"  "the  defendant,"  where  they  are  so  described  in  the  tide.* 

'  A  petition  sufficiently  designates  the  parties  plaintiff  and  defendant  by 
describing  them  in  tlie  style  or  title  of  the  case  at  the  head  of  the  pe- 
tition.   Hall  V.  Johnson  (Tex.  Civ.  App.)  40  S.  W.  46. 

If  the  form  of  a  bill  in  equity  prescribed  by  VV.  Va.  Code,  chap.  125,  $  37, 
be  used,  persons  named  in  the  caption  as  plaintiff  and  defendant  be- 
come such  merely  from  being  there  so  named ;  but  if  such  statutory  form 
be  not  used,  the  bill  must  formally,  or  in  some  plain  and  distinct  way» 
make  parties  plaintiff,  and  defendant,  and  is  otherwise  fatally  defective. 
Cook  V.  Dorsey,  38  W.  Va.  19(1,  18  6.  E.  468. 

*  Adams  Exp.  Co.  y.  HaMs,  120  Ind.  73,  7  L.  R.  A.  214,  21  N.  E.  340; 

King  y.  Bell,  13  Neb.  409,  14  N.  W.  141;  Hildreth  y.  Becker,  2  Johns. 
Cas.  339. 

The  requirement  of  the  Kentucky  Code,  that  names  of  the  parties  plaintiff 
and  defendant  shall  be  stated  in  the  caption  of  the  petition,  is  substan- 
tially comi^ied  with  by  a  caption  which  gives  firm  names  of  the  plain- 
tiffs and  defendants  respectively,  where  the  first  names  of  the  members 
composing  the  respective  firms  are  immediately  stated  in  the  body  of 
the  petition.  Bryant  v.  Mack,  19  Ky.  L.  Rep.  744,  41  S.  W.  774  (Cit- 
ing Bryant  v.  Cheek,  19  Ky.  T-.  Rep.  749,  41  S.  W.  776). 

■1  Chitty,  PI.  16th  Am.  ed.  2C0;  Lowry  v.  Button,  28  Ind.  473;  MoLeran 
v.  Morgan,  27  Ark.  148;  l^Hrst  Nat.  Bank  v.  Hattenhach,  13  S.  D.  366, 
83  N.  W.  421. 

In  an  action  against  surviving  partners  as  such,  though  naming  the  de- 
ceased, it  is  only  the  survivors  who  are  to  be  deemed  intended  by  the 
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woidft  "aaid  defendants."    SoMmmelpennick  t.  Turner,  6  Pet  1,  8  L 
ed.  297. 

The  names  of  the  partieSi  if  correctly  stated  in  the  title  of  the  ease,  need 
not  again  be  referred  to  in  the  several  paragraphs  of  the  complaint, 
except  generally  as  plaintiifs  or  defendants,  unless  it  is  necessary  to 
particularize  some  plaintiff  or  defendant.  Chicago  d  E.  R.  Co.  ▼.  Thow- 
a$,  147  Ind.  36,  46  N.  £.  73. 

Reference  to  a  defendant  railroad  company  in  the  body  of  a  complaint,  by 
another  than  its  full  name,  does  not  render  the  complaint  bad,  where 
the  defendant  is  properly  named  in  the  caption,  and  the  first  use  of  the 
shorter  name  is  in  connection  with  the  words  the  '^said  defendant; 
Pitttburgh,  C.  C.  i£  Bt.  L.  R,  Co.  v.  Berryman,  11  Ind.  App.  640,  30 
N.  E.  728. 

A  plaintiff  who,  in  his  petition,  has  been  sufficiently  described  in  the  titU 
of  the  case  need  only  be  referred  to  as  plaintiff  in  the  statement  of  tht 
facts  constituting  his  cause  of  action  or  in  his  prayer  for  relief.  Eif'^ 
ley  V.  Taggart,  52  Xeb.  058,  72  N.  W.  1039. 

Under  the  practice  in  Ohio  ever  since  the  adoption  of  the  Code,  it  is  8ui£ 
cient  if  the  names  of  all  the  parties  to  the  suit,  with  the  proper  quali 
fications,  if  any  there  are,  are  stated  in  the  caption  of  the  petition;  as«i 
subsequently,  in  the  body  of  the  petition,  the  parties  can  be  cIass^I 
simply  as  plaintiffs  and  defendants,  without  naming  them.  Supremi 
Commandery  0.  K.  of  O,  R.  ▼.  Everding^  20  Ohio  C.  C.  689. 

But  a  complaint  describing  defendants  in  the  caption  as  two  specified  [>er 
sons,  "Partners,  doing  business'*  under  a  speciAed  firm  name,  and  usin; 
throughout  the  body  of  the  complaint  the  singular  number  and  neuter 
gender  in  referring  to  the  defendants,  without  any  reference  to  the  cap 
tion,  is  bad  for  ambiguity.    Hawley  Bros.  Hardware  Co.  r.  Brotcntton' 
123  Cal.  643,  56  Pac.  4G8. 

389.  Title  and  body  of  pleading. 

If  the  allegations  are  appropriate  to  an  action  by  or  against  a  party 
in  an  official  or  representative  character,  and  it  sufficiently  appears, 
by  designating  him  as  suing  or  sued  in  that  capacity  in  the  title  of  the 
■cause,  that  he  appears  or  is  joined  in  that  capacity,  a  demurrer  doe> 
not  lie  for  not  repeating  such  designation  in  the  body  of  the  com- 
plaint.^ 

Conversely,  if  it  sufficiently  appears  by  such  designation  in  the 
l)ody  of  the  pleading,  the  complaint  is  not  demurrable  for  not  con- 
taining the  same  statement  in  the  title.' 

*  Stanley  v.  Chappell,  8  Cow.  235. 

A  complaint  which  in  its  caption  contains  the  names  of  all  the  defcDdants. 
and  describes  them  as  doing  business  under  a  certain  firm  name  as 
partners,  need  not  repeat  such  names  and  the  allegation  of  partnership 
in  its  body.     Pierson  v.  Fuhrmann,  1  Colo.  App.  187,  27  Pac  1015. 

■  Plaut  V.  PkLut,  44  N.  J.  Eq.  18,  239,  13  Atl.  849. 
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The  word  "as"  inserted  between  the  name  of  the  party  and  his  official 
description  is  sufficient,  but  not  conclusive.  Stilwell  t.  Carpenter,  2 
Abb.  N.  C.  238. 

The  onus»ion,  in  the  title  to  a  petition  by  commissioners  of  highways  to 
compel  a  railroad  company  to  erect  gates  or  maintain  flagmen  at  a 
crossing,  of  the  individual  names  of  the  petitioners,  is  of  no  importance, 
where  they  are  individually  named  both  in  the  body  of  the  petition  and 
in  the  verification.  Re  Niagara  Highicay  Coinrs,  72  Hun,  575,  25  N. 
Y.  Supp.  231. 

The  caption  of  a  petition  by  a  taxpayer,  under  Ohio  Rev.  Stat.  §  1778,  to 
enjoin  illegal  actions  by  municipal  officers,  need  not  state  that  the  plain- 
tiff is  a  taxpayer.  It  is  sufliclent  if  the  fact  of  his  being  a  taxpayo*. 
together  with  all  other  facts  necessary  to  enable  him  to  maintain  the 
action,  be  alleged  in  the  body  of  the  petition.  Ampt  ex  rel,  Cincinnati 
y.  Cincinnati,  5  Ohio  N.  P.  98. 

The  title  of  a  complaint  in  an  action  by  or  against  partners  need  not  de- 
scribe them  as  sucluand  give  the  firm  name,  if  the  facts  appear  in  its 
body.     Van  Brunt  d  D.  Co,  v.  Harrigan,  8  S.  D.  90,  65  N.  W.  42L 

390.  Description  of  party. 

The  word  "agent,"  "executor,"  or  "trustee,"  added  to  the  name  of 
plaintiff  in  a  petition,  will  be  treated  as  descriptio  personcB,  where 
the  petition  states  a  cause  of  action  in  favor  of  the  plaintiff  individ- 
ually.* But  a  petition  describing  defendants  as  a  designated  part- 
nership, "consisting  of"  specified  individuals,  does  not  make  the  part- 
ners defendants  individually,  as  the  reference  to  them  is  merely  de- 
scriptio personce.^ 

And  a  petition  which  states  a  cause  of  action  against  the  defendant 
individually  is  not  obnoxious  to  a  general  demurrer,  because  it  ap- 
pears from  the  caption  that  the  action  was  brought  against  him  in  a 
representative  capacity.** 

The  use,  in  a  petition,  of  the  term  "highway  commissioners,"  in- 
stead of  the  statutory  designation  "commissioners  of  highways,"  is  a 
sufficient  description  of  the  official  character  of  the  persons  named.* 

Misdescription  in  a  complaint,  of  a  copartnership  defendant  as  a 
corporation,  will  not  defeat  recovery  on  its  contract,  when  it  fails  in 
its  answer  to  set  forth  its  legal  status  clearly  and  without  equivoca- 
ticm  or  evasion.'  But  the  individual  names  of  plaintiffs  must  be  set 
out  in  an  action  brought  by  several  parties  as  partners.® 

*  Thomas  ▼.  Carson,  46  Neb.  765,  65  N.  W.  899  ( verdict  directed ;  Citing 

Henshall  v.  Roberts,  5  East,  150;   Merritt  v.  Seaman,  6  N.  Y.   168; 

Btilirell  v.  Carpenter,  02  X.  Y.  639 ;  Bennett  r.  Whitney,  94  N.  Y.  302 ; 

lAtchfieU  V.  Flint,  104  N.  Y.  643,  11  N.  E.  68;  Bolton  v.  Parker,  13 

Abb.  Pl.  Vol.  I. — 39. 
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Minn.  383,  Gil.  355;  Magte  r.  Waupaca  County,  38  Wis.  247;  J^^o^ 
▼.  Harmon,  69  Me.  29;  Sutton  v.  Mansfield,  47  Conn.  388). 

A  declaration  attaching  to  plaintiff's  name  the  descriptive  term  ''agoit 
for**  a  specified  house  is  amendable  by  striking  out  audi  term.  Uo- 
Duffie  y.  Irvine,  91  Ga.  748,  17  S.  £.  1028. 

•  Winter$  r.  Means,  50  Keb.  200,  69  K.  W.  753. 

•  Clift  T.  NeweU,  104  Ky.  390,  47  S.  W.  270. 

6o,  a  complaint  alleging  a  cause  of  action  against  a  defendant  in  his  rep- 
resentative capacity  is  not  demurrable  because  the  word  ''individusl,'* 
instead  of  ''trustee,"  follows  his  name  in  the  summons  and  caption  of 
the  complaint  Soldiers'  Hoti^  t.  Sage,  11  Misc.  159,  33  N.  Y.  Sofp^ 
549. 

*  Re  Niagara  Uightcay  Comrs,  72  Hun,  576,  25  N.  Y.  Supp.  231. 

•Wright  Y.  Fire  Ins.  Co.  12  Mont.  474,  19  L.  R.  A.  211,  31  Pac  87  (non- 
suit). 

•Hitch  ▼.  Chray,  1  Marv.  (DeL)  400,  41  Atl.  91  (judgment  reversed). 

It  is  not  error  to  overrule  an  exception  to  the  petition  of  a  partneTship, 
taken  on  the  ground  that  the  petition  is  defective  in  that  it  begins  vith 
the  partnership  name,  and  not  with  the  names  of  the  individual  pari- 
ners,  wlien  those  names  are  suiBciently  set  forth  immediately  thereafter 
as  the  petition  of  B.  and  D.,  a  partnership  consisting  of  A.  B.  &  C  D. 
T&Daa  i£  P.  R.  Co.  ▼.  Truesdell,  21  Tex.  Civ.  App.  125,  51  S.  W.  272. 

But  two  or  more  persons  associated  in  business  under  a  common  mine 
may  be  sued  under  such  name  without  stating  th^r  individual  namee  is. 
the  complaint,  under  Minn.  Gen.  Lews  1894,  §  5177,  providing  tlut 
when  two  or  more  persons  associated  in  a  business  transact  the  same 
under  a  common  name,  they  may  be  sued  by  such  common  name,  the 
process  in  sudi  case  being  served  on  one  or  more  of  the  associates,  ui 
the  judgment  in  the  action  shall  bind  the  joint  prc^rty  of  all  in  tbe 
same  manner  as  if  all  had  been  named  defendants.  Dimond  v.  Uxfo^ 
sota  Sav.  Bank,  70  Minn.  298,  73  N.  W.  182. 

A  petition  is  not  subject  to  a  general  demurrer  because  the  action  is  insti- 
tuted in  a  firm  name  without  specifying  the  individual  names  of  the 
members  of  the  firm.  Andrews  v.  School  Dist.  49  Keb.  420,  68  N.  W. 
631. 

381.  Singular  and  plnraL 

The  use  of  the  word  ^'plaintiflT*  or  "defendant"  in  the  singular  in- 
stead of  in  the  plural  will  not  sustain  a  demurrer  under  the  new  pro- 
cedure if  it  can  be  cured  by  justly  regarding  it  as  clerical  error.* 

*  Chmmherlin  v.  Kaylor,  2  E.  J).  Smith,  134. 

At  common  law  it  might  sustain  a  special  demurror.  1  Chitty,  PL  16th 
Am.  ed.  2G6. 

S82.  Variance, — ^mistake. 

A  variance  not  appearing  on  Hie  faoe  of  a  declaration  on  an  insur- 
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nee  policy  in  assumpsit,  between  the  correct  name  of  the  assured  and 
his  name  as  written  in  the  policy,  cannot  be  reached  by  demurrer  to 
the  declaration.* 

Nor  is  a  libel  for  divorce  by  the  next  friend  of  the  plaintiff  demur- 
rable because  the  plaintiff's  name  is  spelled  therein  in  a  way  different 
from  that  in  which  she  herself  spelled  it  in  signing  the  jurat* 

A  petition  is  not  demurrable  because  it  makes  an  erroneous  refer- 
ence to  a  party  or  person,  where  the  mistake  is  obvious  and  the  intent 
is  dear.' 

*  Harvey  v.  Parkershurg  Itut.  Co.  37  W.  Va.  272,  16  S.  E.  680. 
'  Richardson  ▼.  Richardson,  8  Pa.  Dist.  R.  242. 

*  Avent-BeaiiyviUe  Coal  Co.  t.  King  Powder  Co.  19  Ky.  L.  Rep.  920,  41  S. 

W.  433. 

That  an  answer  refers  to  "the  plaintiiT'  in  some  instances  where  the  obvi- 
ous intention  was  to  refer  to  his  assignor  of  the  claim  in  suit  does  not 
render  the  pleading  demurrable,  since  the  defect  is  of  an  unsubstantial 
character.  Churoh  y.  Standard  R.  Signal  Co.  30  Misc.  261,  63  N.  Y. 
Supp.  326. 

Negessitt. 

393.  Allegation  of  fact. 

An  allegation  that  a  thing  was  necessary,  the  purpose  being  shown, 
is  an  allegation  of  fact  sufficient  on  demurrer,^  unless  particulai's  are 
stated  which  show  the  allegation  to  be  unfounded. 

But  an  averment  of  necessity  is  insufficient  unless  accompanied  by 
facts  showing  the  necessity.* 

*  Spear  ▼.  BiokneU,  6  Mass.  125,  131. 

An  allegation  that  plaintiff  necessarily  incurred  expenses  is  equivalent  to 
averring  that  he  incurred  necessary  expenses.  Clover  v.  Tuck,  1  Hill, 
66. 

An  allegation  that  plaintiff  was  compelled  to  pay  medical  expenses  is 
equivalent  to  alleging  that  they  were  necessary.  Roeder  v.  Ormsby,  13 
Abb.  Pr.  334. 

An  allegation  that  goods  supplied  were  "necessaries'*  is  sufficient  without 
stating  what  they  were.    1  Chitty,  PI.  16th  Am.  ed.  269. 

'  In  an  action  to  recover  damages  for  failure  to  deliver  a  dispatch,  an  aver- 
ment that  it  was  necessary  that  the  dispatch  should  be  transmitted  on 
the  day  on  which  it  was  delivered  to  the  company  in  order  to  relieve 
suffering,  avert  harm,  and  prevent  serious  loss  of  health  and  life,  and 
that  the  company's  agent  had  knowledge  of  such  necessity,  is  suffident 
for  want  of  a  statement  of  the  facts  upon  which  the  conclusion  is  based. 
Western  U.  Teleg.  Co.  v.  Henley,  23  Ind.  App.  14,  54  N.  E.  775. 
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In  an  action  to  reoov^  for  attorney's  services  an  all^atioa  that  the  serv- 
ices rendered  were  necessary,  and  that  but  for  them  the  benefit  arising 
to  the  defendant  from  a  certain  transaction  would  have  been  lost,  are 
conclusions  of  the  pleader,  where  no  facts  are  stated  showing  the  neces 
sity  of  the  services,  and  that  otiierwise  the  benefit  to  the  defendant 
would  have  been  lost.  Cleveland,  C.  C.  d  8t,  L.  B.  Co.  v.  Bhrum,  24 
Ind.  App.  90,  55  N.  K  515. 

A  replication  which  attempts  to  avoid  the  effect  of  the  violatiiw  ol  a  rule 
prohibiting  employees  from  getting  between  moving  cars  to  uncouple 
them,  on  the  ground  of  necessity,  and  a  custom  among  employees,  ac 
quie9ced  in  by  the  company,  of  violating  such  rule  when  necessair,  must 
state  the  facts  and  circumstances  creating  the  necessity.  Alabama  G. 
B.  R.  Co.  y.  Richie,  111  Ala.  297,  20  So.  49. 

1^EGLIG£XC£. 

S94.    General  allegation.  397.    Indirect  allegation. 

395.     Form  of  all^^ation.  398.    Contributory  n^ligence. 

390.    Agency. 

See  also  Nuisaitce,  $  407,  infra;  Tobts,  §S  470-473,  infra, 

394.  Oeneral  allegation. 

Negligence  is  a  traversable  fact ;  and  a  general  aUc^tion,  without 
.'Stating  the  particulars  showing  negligence,  is  enough  as  against  a  de 
murrer  for  insufficiency.^ 

And  a  general  all^ation  of  negligence  is  equivalent  to  whatever  de- 
gree of  negligence  is  necessary  to  sustain  the  pleading.^ 

But  a  duty  of  care  must  be  ahown,^  and  the  connection  of  cause  and 
effect  between  the  negligence  and  the  injury.* 

^Harper  v.  Sorfolk  d  W.  R,  Co,  30  Fed.  102;  Gulf,  C.  d  8.  F.  R.  Co.  v. 
Washinffton,  1  C.  C.  A.  286,  4  U.  S.  App.  121,  49  Fed.  347;  Mobile  d  M. 
R,   Co.  V.  Crenehaw,  65   Ala.  566;  Fordyce   v.    Merrill,  49   Ark.  277, 
6  S.  W.  329;     Cunningham  v.  Loe  Angeles  R.  Co,  115  Cal.  561,  47  Pae 
452;  Central  R,  d  Bkg,  Co,  v.  Kitchme,  83  Oa.  83,  9  S.  £.  827  (Dtio^ 
Uarrie  v.  Central  R,  d  Bkg,  Co,  78  Ga.  525,  3  S.  E.  355) ;    Central  R- 
d  Bkg.  Co,  v.   Denaon,  83   Oa.  266,  9   S.  £.  788;  lUinoia   C,  R.  Co.  t. 
Larson,  42  111.  App.  264;     Oeorge  H.  Hammond  d  Co.  v,  Sckweitaer, 
112  Ind.  246,  13  N.  E.  869;     Ohio  d  M.  R,  Co.  v.  Walker,  113  Ind.  196. 
15  N.  £.  234;  Anderson  v.  East,  117  Ind.  126,  2  L.  R.  A.  712,  19  K.  E. 
726;    Chicago,  8t.  L.  d  P.  R.  Co,  v.  8pilker,  134  Ind.  380,  33  N.  £.  2S0. 
34  X.  E.  218;    Rodgers  v.  Baltimore  d  O.  8,  W.  R.  Co.  150  Ind.  397, 49 
N.  E.  453 ;    Ohio  d  M,  R,  Co.  r.  Craycrafi,  5  Ind.  App.  335,  32  X.  £ 
297;  Lake  Erie  d  W.  R.  Co.  v.  OrifTin,  8  IndL  App.  47»  35  N.  E.  396; 
.Citizens'  8treet  R.  Co.  v.  Lowe,  12  Ind.  App.  47,  39  N.  E.  165;    Pitts- 
burgh,  C.  C.  d  St,  L.  R,  Co,  v.  Welch,  12  IxkL  App.  433,  40  K.  £.  650 ; 
Chicago  d  E.  R.  Co.  v.  Kreig,  22  Ind.  App.  393,  53  K.  £.  1033;  Chicago 
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d  E,  R.  Co,  y.  CummingSf  24  Ind.  App.  102,  53  N.  E.  1026;  Soott  T. 
Hogan,  72  Iowa,  614,  34  N.  W.  444;  LouUville  d  N.  R.  Co.  ▼.  Wolfe^ 
80  Ky.  84;  Louisville  d  N,  R,  Co.  v.  MitcheU,  87  Ky.  327,  8  S.  W.  706; 
liolaeik  T.  Smith,  38  Minn.  14,  35  N.  W.  565;  McFadden  ▼.  Missouri 
P.  R.  Co.  92  Mo.  343,  4  S.  W.  689;  Davis  ▼.  Guamieri,  45  Ohio  St. 
470,  15  N.  E.  350;  Washhurne  v.  Chicago  d  N.  W.  R.  Co.  68  Wis.  474, 
32  N.  W.  234;  Holson  v.  New  Mexico  d  A.  R.  Co.  (Ariz.)  11  Pac.  545. 
(allegation  that  the  casualty  was  caused  by  the  negligence  of  defendants 
and  its  aervants,  sufficient  on  general  demurrer;  but  would  not  be  on 
special  demurrer). 

But  compare  Jones  r.  Old  Dominion  Cotton  Mills,  82  Va.  140;  Hazard 
Powder  Co.  v.  Volger,  3  Wyo.  189,  18  Pac.  636. 

In  adopting  what  is  known  as  the  "Code  system  of  pleading,"  courts  in 
most  of  the  states  have  excepted  from  the  general  rule,  requiring  a  com- 
plaint to  state  the  facts  constituting  the  cause  of  action  in  ordinary 
and  concise  language,  cases  founded  upon  negligence;  or,  rather,  they 
have  so  far  modified  the  rule  as  to  permit  the  plaintiff  to  state  the 
negligence  in  general  terms,  without  stating  the  facts  constituting  such 
negligence.  This  modification  of  a  rule  of  Code  pleading  is  founded  in 
wisdom,  and  grows  out  of  a  fundamental  rule  in  common-law  pleading, 
to  the  effect  that  "no  greater  particularity  is  required  than  the  nature 
of  the  thing  pleaded  will  conyeniently  admit"  (Stephen  PL  367),  sup- 
ported by  that  other  rule  that  "less  particularity  is  required  when  the 
facts  lie  more  in  the  knowledge  of  the  opposite  party"  (Id.  *370).  In 
cases  of  negligence  the  sufferer  may  only  know  the  general,  the  imme- 
diate, cause  of  the  injury,  and  may  be  entirely  ignorant  as  to  the  specific 
acts  or  omissions  which  lead  up  to  it.  The  term  "negligence,"  for  the 
purpose  of  pleading,  is  a  fact  to  be  pleaded, — an  ultimate  fact,  which 
qualifies  an  act  otherwise  not  wrongful.  Negligence  is  not  the  act  itself » 
but  the  fact  which  defines  the  character  of  the  act,  and  makes  it  a 
legal  wrong.  The  absence  of  care  in  doing  an  act  which  produces  in- 
Jury  to  another  is  actionable.  The  term  "negligence"  signifies  and 
stands  for  the  absence  of  care.  "Negligence  is  the  ultimate  fact  to  be 
pleaded,  and  it  forms  part  of  the  act  from  which  an  injury  arises.  .  .  . 
It  is  the  absence  of  care  in  the  performance  of  an  act,  and  is  not 
merely  the  result  of  such  9,b6ence,  but  the  absence  itself,  and  it  is  not, 
therefore,  a  mere  conclusion  of  law,  and  may  be  pleaded  generally." 
Louisville  d  N.  R.  Co.  v.  Wolfe,  80  Ky.  84. 

As  a  result  of  the  application  of  these  principles  to  Code  pleading  in  cases 
of  negligence,  and  to  others  of  kindred  character,  it  is  held  in  this  state, 
and  in  nearly  all  of  the  United  States,  that  it  is  sufficient  to  allege 
the  negligence  in  general  terms,  specifying,  however,  the  particular  act 
alleged  to  have  been  negligently  done.  Thomp.  Neg.  1246;  Stephenson 
V.  Southern  P.  Co.  102  Cal.  143,  34  Pac.  618,  36  Pac.  407  (nonsuit 
denied). 

Kegligence  and  care  are  ultimate  facts,  and  should  be  so  averred.  It  is 
not  necessary  to  plead  the  evidence  necessary  to  prove  them.  A-ndrew  t. 
Chicago  d  N.  W.  R.  Co.  45  111.  App.  269. 
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An  allegation  In  a  pleading  that  an  act  was  negligently  done  is  ta  allega- 
tion of  fact,  and  not  a  mere  conclusion  of  law,  oniees  there  is  a  fur- 
ther statement  of  the  acts  or  omissions  claimed  to  constitute  the  negli- 
gence, from  which  it  affirmatively  appears  that  the  court  is  put  in  po- 
session  of  all  the  exact  detaib  which  go  to  make  ap  the  negligence. 
Rogers  v.  Truesdale,  67  Minn.  126,  58  N.  W.  088. 

So,  in  an  action  against  a  street  car  company  an  allegation  in  a  complaint, 
that,  when  the  car  in  which  plaintiff's  daughter  was  riding,  approached 
the  curve  where  it  was  derailed,  defendant's  servant  negligently  applied 
the  full  power  to  the  car,  is  an  allegation  of  a  specific  fact,  and  not  a 
conclusion  of  the  pleader.  San  Antonio  Street  R.  Co,  v.  Mutk,  7  Tex. 
Civ.  App.  443,  27  S.  W.  752. 

But  an  allegation  of  negligence  in  a  pleading  is  a  mere  conclusion.  It  is 
necessary  to  plead  the  facts  from  which  an  inference  of  negligence  ariaes. 
Omaha  d  R,  Valley  R,  Co.  v.  Wright,  47  Neh.  886,  66  N.  W.  842. 

Very  general  averments  of  negligence  in  a  complaint  for  personal  injuries 
to  a  railway  employee,  even  though  little  short  of  mere  conclusions,  are 
sufficient  under  the  Alabama  system  of  pleading.  Mary  Lee  Coal  d 
R.  Co.  V.  Chamhlies,  97  Ala.  171,  11  So.  897. 

Failure  of  a  declaration  against  a  sleeping-car  company  for  property  atoleo, 
to  set  forth  any  particular  act  or  omission  constituting  negligenee, 
does  not  render  it  open  to  a  general  demurrer,  where  it  is  good  in  sub- 
stance and  contains  general  allegations  of  negligence.  Pullman  Pelace 
Car  Co.  V.  Martin,  92  Ga.  161,  18  S.  E.  364. 

When  a  petition  states  the  act  or  omission  complained  of,  and  averB  that 
it  was  negligence  or  that  it  was  negligently  done  or  omitted,  it  is  suin- 
cieot,  unless  such  act  or  omission  can  be  declared,  as  matter  of  law, 
not  to  constitute  negligence.  International  d  O.  N.  R.  Co.  v.  Doiming, 
16  Tex.  av.  App.  643,  41  8.  W.  190. 

But  it  is  sufficient  to  set  out  the  acts  of  negligence  generally,  without  par- 
ticularizing the  special  act  of  carelessness  which  caused  the  accident 
Chicago  d  A,  R.  Co,  v.  Redmond,  70  111.  App.  119. 

Tet  a  complaint  alleging  that  plaintiff's  infant  child,  who  was  non  sti*  juritj 
was  on  or  near  defendant's  street  railway  track,  in  plain  view  of  the 
persons  in  charge  of  the  oar,  and  that  they  failed  to  exercise  ordinary 
care,  and  by  their  negligence  and  carelessness  ran  the  car  over  the  child 
and  killed  it, — states  a  cause  of  action  without  setting  forth  the  evi- 
dence supporting  the  facts  alleged.  Austin  Rapid  Traneit  R.  Co.  ▼• 
Cullen  (Tex.  Civ.  App.)   29  S.  W.  256. 

And  a  general  averment  that  the  defendant  was  negligent,  without  setting 
out  the  negligent  acts  or  omissions,  is  sufficient,  unless  the  pleading  ii 
attacked  by  motion.  Union  P.  R.  Co.  v.  Vincent,  58  Keb.  171,  78  K.  W. 
467. 

So,  a  general  all^ation  of  negligence  is  sufficient  in  an  action  for  negli- 
gently causing  the  death  of  plaintiff's  intestate,  unless  it  is  attached 
by  motion.  Omaha  d  R.  Valley  R.  Co,  v.  Crow,  54  Neb.  747,  74  N.  W. 
1066. 

A  declaration  for  negligence  need  not  specify  the  acts  or  omissions  whidi 
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constitute  the  negligence,  as  these  are  matters  of  proof.  Poling  r. 
Ohio  River  R.  Co.  38  W.  Va.  645,  24  L.  R.  A.  215,  18  S.  E.  782;  Eou9e 
Y.  Meyer,  100  Cal.  692,  35  Pac.  308;  Hindman  ▼.  Timme,  8  Ind.  Apfu 
416,  35  N.  £.  1046. 

A  declaration  averring  that  defendant  so  carelessly  and  improperly  drove 
hia  train  of  cars  that,  by  and  through  its  negligence  in  that  behalf,  auch 
cars  ran  into  and  struck  with  great  force  the  carriage  of  the  plaintiff, 
sufficiently  avers  the  negligence,  as,  to  set  forth  the  circumstances 
would  be  pleading  the  evidence.  Chicago  City  R.  Co,  v.  Jennings,  57 
111.  App.  376. 

Plaintiff  need  not  set  out  the  facts  constituting  negligence;  but  an  alle- 
gation of  sufficient  facts,  the  doing  of  which  caused  the  injury,  and  an 
averment  that  such  acts  were  negligently  and  carelessly  done,  will  be 
sufficient.  Jacksonville,  T.  d  K,  TT.  R,  Co,  v.  Jonee,  34  Fla.  286,  15  So. 
924  (Citing  Walsh  v.  Western  R,  Co,  34  Fla.  286,  15  So.  686). 

But  it  is  not  sufficient  in  a  libel  in  admiralty  for  personal  injuries  result- 
ing from  a  collision,  to  all^e  generally  that  defendants  were  guilty  of 
negligence,  but  the  facts  showing  negligence  must  be  alleged.  Ja^iohsen 
v.  Dalles,  F.  d  A.  tJav.  Co.  93  Fed.  975. 

So,  in  an  action  against  a  railroad  company  for  personal  injuries  caused  by 
the  breaking  of  a  defective  brake,  a  general  allegation  of  the  defendant's 
negligence  is  insufficient;  it  is  necessary  to  aver  also  that  it  had  notice 
of  the  defect.  Lake  Shore  d  M.  8.  R.  Co.  r.  Kurtz,  10  Ind.  App.  60,  35 
N.  E.  201,  Rehearing  Denied  in  10  Ind.  App.  65,  37  N.  E.  303. 

And  an  employee  of  contractors  for  part  of  the  work  on  a  building,  in  % 
sudt  against  them  for  injuries  on  an  elevator  because  of  their  negligence 
in  not  prescribing  rules  for  its  management,  must  state  what  relation 
defendants  bore  to  the  elevator.  A  general  allegation  of  negligence  is 
insufficient.     Troth  v.  'Soroross,  111  Mo.  630,  20  S.  W.  297. 

A  complaint  for  personal  injuries  received  by  a  tenant  by  the  fall  of  plaster 
from  the  ceiling  of  the  leased  premises  is  insufficient,  where  it  contains 
simply  a  general  allegation  of  negligence  on  the  part  of  the  landlord, 
without  stating  that  he  knew  or  had  reason  to  know  that  the  ceiling 
was  unsafe  or  dangerous,  or  that  he  had  agreed  to  repair  it  and  failed 
to  do  so.    Fra^/iz  v.  Mulligan,  18  Misc.  411,  42  N.  Y.  Supp.  509. 

A  count  in  a  declaration  in  an  action  for  personal  injuries  is  bad  where  it 
does  not  state  in  what  particular  respect  defendant  was  negligent.  La- 
porte  V.  Cook,  20  R.  I.  261,  38  Atl.  700. 

An  averment  in  an  action  for  damages  for  the  negligent  killing  of  a  person, 
that  the  defendant  wrongfully  and  negligently  killed  the  decedent,  with- 
out stating  the  facts  claimed  to  constitute  such  negligence,  is  bad. 
Chattanooga  Cotton  Oil  Co.  v.  Shamhlin,  101  Tenn.  263,  47  S.  W.  496 
(Citing  McCune  v.  Norwich  City  Cos  Co.  30  Conn.  521,  79  Am.  Dec.  278; 
Hewison  v.  Neu)  Haven,  34  Conn.  136,  91  Am.  Dec.  718;  Baltimore  d  0. 
R.  Co.  v.  Wilson,  31  Ohio  St.  557 ;  Morrison  v.  Insurance  Co.  of  N.  A. 
69  Tex.  359,  6  S.  W.  605 ;  Madden  v.  Port  Royal  d  W.  C.  R.  Co.  35  S.  C. 
881,  14  S.  E.  713;  Conley  v.  Richmond  d  D.  R.  Co.  109  N.  C.  692,  14  S. 
£.  303;  Chicago,  B.  d  Q.  R.  Co.  T.  Harwood,  90  111.  425;  Baltimore  d  0. 
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R,  Co,  ▼.  Whiitinffton,  30  Gratt.  806;  Waldhier  ▼.  Hanmbal  d  8t.  /.  R. 
Co.  71  Mo.  514;  Farrwon  ▼.  Missouri  P.  12.  Co.  74  Mo.  364,  41  Am.  Rep. 
318;  Searle  T.  Kanawha  d  0,  R,  Co.  32  W.  Va.  370,  9  S.  K  248). 

See  cases  on  Allegation  and  Proof  of  Negligence,  collected  in  Agnew  ?. 
Brooklyn  City  R.  Co.  20  Abb.  K.  C.  236. 

And  for  an  ezbauatire  presentation  of  the  subject  of  the  sufficiency  of  g<eu- 
eral  allegations  of  negligence,  see  note  to  King  ▼.  Oregon  8hcrt  lAne  R. 
Co.  (Idaho)  59  L.  R.  A.  209. 

As  to  Rule  of  Pleading  Negligence  at  Common  Law,  see  note  to  RyalU  v. 
Mechanics  Mills  (Mass.)  5  L.  R.  A.  668. 

•  yolton  V.  Western  R.  Corp.  15  N.  Y.  444,  69  Am.  Dec  623,  approTed  in 

Rock  ford,  R.  I.  d  8t.  L.  R.  Co.  v.  Phillips,  66  111.  551. 

As  to  the  Distinction  between  the  Necessary  Allegations  of  Negligence  ual 
of  Nuisance,  see  NuiSA^vcs,  |  407,  infra;  and  note  to  Fisher  y.  Rankir. 
25  Abb.  N.  C.  195. 

*  Jennings  v.  Fitchhurg  R.  Co.  146  Mass.  621,  16  N.  E.  468;  Hover  v.  Barl- 

hoof,  44  N.  Y.  113;  MiddUton  ▼.  Philadelphia  Traction  Co.  21  W.  N.  C 

528. 

A  declaration  against  a  common  carrier  for  injuries  to  a  passenger,  whicli 
fails  to  show  wherein  defendant  has  been  guilty  of  a  breach  of  duty,  i> 
substantially  defective.  Ward  ▼.  Chicago  d  N.  W.  R.  Co.  61  Ul.  App. 
530. 

A  complaint  against  a  railroad  company  for  injuries  occasioned  by  s 
defective  crosswalk,  alleging  that  a  crosswalk  over  a  ditch  under  the 
portion  of  the  track  used  by  foot  passengers  had  been  allowed  by  the 
company  to  become  out  of  repair  between  its  tracks  and  remain  so  for  3 
long  time,  and  that  the  plaintiff,  while  crossing  the  track,  without 
fault  or  negligence,  fell  into  the  opening  and  was  injured,  i»  not  demur- 
rable on  the  ground  that  it  fails  to  show  that  the  plaintiff  was  injured 
at  a  point  where  it  was  the  company's  duty  to  maintain  a  safe  crossing 
Pennsylvania  Co.  t.  Frund,  4  Ind.  App.  460,  30  N.  £.  1116. 

A  complaint  by  a  railway  brakeman  sufficiently  avers  a  legal  duty  and  it** 
breach  by  the  company,  where,  after  alleging  that  he  fell  from  a  ear 
and  was  injured  in  jumping  from  one  coal  car  to  another  because  the 
coal  thereon  was  improperly  loaded  without  his  knowledge,  it  aver? 
that  his  injuries  were  directly  caused  by  the  company's  fault  and  neg- 
ligence, and  were  not  occasioned  by  any  fault  on  his  part.  LouisvilUy 
E.  d  St.  L.  Consol.  R.  Co.  v.  Bicks,  11  Ind.  App.  588,  37  N.  E.  43,  39 
N.  E.  767. 

A  declaration  in  an  action  for  personal  injuries,  alleging  that  the  charac- 
ter of  the  soil  and  earth,  in  which  the  ditch,  by  the  caving  in  of  which 
plaintiff  was  injured,  was  dug,  was  such  as  to  require,  for  the  safety  of 
the  workmen  employed  therein,  that  the  sides  should  be  properly  shored 
and  supported  to  prevent  them  from  caving  in,  in  consequence  of  the 
neglect  of  which  duty  plaintiff  received  the  injuries  complained  of. 
charges  the  neglect  of  a  legal  duty  and  states  a  cause  of  action.  Lof 
parte  v.  Cook,  20  R.  I.  261,  38  Atl.  700. 

A  declaration  in  an  action  against  a  railroad  company  fo^  negligently  kill- 
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ing  the  plaintiff'B  intestate  is  not  subject  to  the  criticism  that  it  fails 
to  allege  facts  from  which  the  existence  and  breach  of  a  duty  owing 
by  the  defendant  can  be  inferred,  where  it  alleges  that  the  defendant 
negligently  rao  its  locomotive  and  cars  with  great  force  and  violence 
against  the  deceased,  injuring  her  so  badly  that  she  subsequently  died. 
Bias  V.  Chesapeake  d  0,  B.  Co,  46  W.  Va.  340,  33  S.  £.  240. 
See  Duty,  §  279,  supra, 

*Pik€  V.  Chicago  d  A.  B.  Co,  39  Fed.  754;  Pittsburgh,  C.  d  8t.  L.  B,  Co,  ▼. 
Conn,  104  Ind.  64,  3  N.  E.  636;  Baltimore  d  0.  8,  W,  R,  Co.  r,  Conoyer, 
149  Ind.  524,  48  N.  E.  352,  49  N.  £.  452  (so  held  on  error)  ;  Chicago  d 
E.  B.  Co,  V.  Thomas,  147  Ind.  35,  46  N.  E.  73;  Baltimore  d  O.  S.  W.  B. 
Co,  V.  Toung,  146  Ind.  374,  45  N.  E.  479;  Lake  Erie  d  W,  B,  Co,  v. 
Miller,  9  Ind.  App.  192,  36  N.  E.  428 ;  Lake  Erie  d  W,  B,  Co.  ▼.  Petti- 
John,  9  Ind.  App.  695,  36  N.  E.  429 ;  Eckles  v.  Norfolk  d  W,  B,  Co,  96 
Va.  69,  25  S.  £.  54^  (demurrer  to  the  evidence) ;  Ean  v.  Chicago,  M, 
d  St,  P,  B,  Co,  95  Wis.  69,  69  N.  W.  997. 

A  complaint  which  sets  forth  certain  negligent  acts  of  a  railroad  company, 
and  then  alleges  that  plaintiff  was  injured  while  crossing  the  tracks, 
and  that  "the  foregoing  injuries  were  occasioned  by  the  negligence  and 
carelessness  of  the  defendant,"  is  bad  as  not  showing  that  the  injury 
was  occasioned  by  any  negligent  act  stated.  Ohio  d  M,  B,  Co,  ▼.  Engrer, 
4  Ind.  App.  261,  30  N.  E.  924. 

Failure  of  a  complaint  in  an  action  for  personal  injuries  from  the  fall  of  a 
bridge  expressly  to  allege  that  the  fall  and  injury  were  caused  by  the  de- 
fective condition  of  the  bridge,  or  by  the  negligence  of  defendant  or  its 
officer,  is  not  a  material  defect,  when  it  alleges  the  accident  and  the 
defective  condition  of  the  bridge,  and  its  meaning  is  plain.  Taylor  ▼. 
Constable,  40  N.  Y.  S.  R.  60,  15  N.  Y.  Supp.  796  (so  held  on  error). 

In  an  action  against  a  railroad  company  for  injuries  sustained  at  a  public 
crossing,  the  petition  fails  to  state  a  cause  of  action,  although  it  is 
averred  that  the  injuries  were  caused  by  an  excursion  train  running  at 
great  speed,  and  not  in  accordance  with  the  schedule,  which  omitted  the 
statutory  signals,  and  that  there  was  no  sign  post  at  the  crossing  to 
warn  travelers,  when  there  is  no  direct  averment  of  negligence,  or  alle- 
gation as  to  the  proximate  cause  of  the  injury.  Baltimore  d  0.  B.  Co, 
▼.  McPeek,  16  Ohio  C.  C.  87  (citing  Pittsburgh,  C,  d  8t,  L,  R.  Co.  v. 
Conn,  104  Ind.  64,  3  N.  E.  636;  Chicago  d  N,  E.  B,  Co.  v.  Miller,  46 
Mich.  532,  9  N.  W.  841). 

Allegations  of  failure  of  defendants  to  perform  duties  required  by  law, 
and  of  damage  as  the  result  of  such  failure,  sufficiently  charge  negli- 
gence on  their  part.     Clark  v.  Dyer,  81  Tex.  339,  16  S.  W.  1061. 

An  allegation  that  plaintiff's  child  was  seriously  injured  and  permanently 
crippled  through  defendant's  negligence  is  sufficient.  The  alleged 
injuries  or  the  manner  in  which  she  was  injured  or  crippled  need  not 
be  described.  8an  Antonio  Street  B,  Co.  v.  Muth,  7  Tex.  Civ.  App.  443, 
27  S.  W.  752. 

In  a  complaint  for  personal  injuries  to  an  employee  on  a  construction  train, 
an  allegation  that  the  train,  without  any  fault  or  negligence  on  the  part 
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of  plaintiff,  but  wholly  on  account  of  the  said  insufficient  roadbed  and 
track  thereon,  so  carelessly  and  n^Ugently  constructed  by  defendant, 
was  thrown  from  the  track  of  said  road,  and  by  reason  thereof  plalotiflf. 
who  was  riding  thereon,  was  thrown  from  the  car  and  injured,— suffi* 
ciently  states  the  connection  between  the  defective  condition  of  the  road 
and  the  injury  to  the  plaintiff.  EvanavUle  d  R.  R,  Co.  ▼.  Ifaddiw,  134 
Ind.  571,  33  N.  E.  345,  34  N.  E.  511. 

A  complaint  for  personal  injuries  to  a  laborer  upon  a  oonstruotion  train, 
which  was  derailed  because,  it  is  ayerred,  the  track  was  not  ballasted, 
was  too  narrow,  very  rough  and  uneven,  the  ties  were  too  far  apart  to 
properly  support  the  rails,  and  the  rails  were  insufficiently  spiked  down, 
^-sufficiently  shows  that  the  defective  condition  of  the  road  wbb  the 
efficient  cause  of  the  derailment  of  the  train  and  the  proximate  cause  o! 
the  injury.  Evantville  d  R.  R.  Co,  ▼.  Doati,  3  Ind.  App.  453,  29  N. 
£.  940. 

A  complaint  alleging  that  defendant  county  n^ligently  failed  to  place  any 
guards  or  railings  at  the  sides  of  a  certain  bridge,  and  n^ligently  per- 
mitted it  to  remain  in  such  condition,  and  that  plaintiff,  while  passing 
over  it,  was  injured  by  his  horse  becoming  frightened  at  a  hog  under 
the  bridge,  and  backing  off  where  there  was  no  railing  or  other  protec- 
tion,— sufficiently  shows  that  the  injury  was  caused  by  the  absenee  of 
any  railing  or  guards.  Boone  County  v.  Mutchler,  137  Ind.  140,  36 
N.  £.  534. 

A  declaration  in  an  action  against  a  bank  for  negligence  in  the  coUectioa 
of  a  draft;  which  alleges  that  it  negligently  and  fraudulently  retained  it, 
without  using  diligence  to  collect  it,  and,  on  being  directed  to  deliver  it 
to  attorneys,  negligently  and  fraudulently  neglected  and  refused  to  do 
so  until  the  drawee  became  insolvent,  so  that  it  became  impossible  to 
collect  it, — sufficiently  shows  that  the  defendant's  failure  to  perform  iti 
duties  resulted  in  the  plaintiff's  loss.  Finch  ▼.  Karate,  57  Mich.  20, 56 
N.  W.  123. 

An  allegation  of  the  complaint  in  an  action  for  personal  injuries  from  an 
alleged  defective  bridge,  that  by  reason  entirely  of  the  insuffidencr, 
want  of  repair,  and  defects  aforesaid  of  and  in  said  bridge,  plaintiff's 
team  fell  from  the  bridge,  sufficiently  alleges  the  defects  in  the  bridge  to 
be  the  proximate  cause  of  the  injury.  Kelly  v.  Darlington,  86  Wis.  432, 
67  N.  W.  61. 

But  a  declaration  is  demurrable  although  it  contains  some  loose  all^ationa 
that  plaintiff  was  injured  by  the  n^ligenoe  of  the  employees  of  defend- 
ant railway  company,  where  it  clearly  appears  therefrom  that  sudi  neg- 
ligence was  not  the  real  cause  of  the  injury,  and  that  the  negligence 
causing  the  injury  was  that  of  a  flagman  in  ordering  plaintiff  to  aliglit 
from  a  moving  train  in  the  dark  at  an  unsafe  place,  and  there  is  no 
allegation  that  the  flagman  had  any  authority  to  give  such  order,  or 
that  it  was  within  the  scope  of  his  duties.  Sa^fonnah,  F.  d  W.  R.  Co. 
Y.  Wall,  96  Ga.  328,  23  S.  E.  197. 

And  a  complaint  charging  a  gas  company  with  negligence  in  failing  to  cut 
off  the  supply  of  gas  from  a  building  in  which  there  was  a  defective 
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pipe,  and  denying  that  plaintiff  was  guilty  of  contributory  negligenoe, 
is  ineuffident  to  show  that  the  negligence  of  such  company  was  the 
eflQcient  cause  of  an  injury  to  plaintiff  from  an  explosion,  as  this  would 
be  impossible  without  some  agency  acting  upon  the  leaking  gas.  Mo- 
Oahan  y.  Indianapolia  Natural  Qas  Co,  140  Ind.  335,  29  L.  R.  A.  355, 
37  N.  E.  601. 

An  allegation  that  as  plaintiff  was  driving  along  a  highway  approaching 
a  railway  crossing,  he  looked  and  listened  carefully  for  a  train,  but 
heard  none,  that  no  bell  was  rung  or  whistle  blown  or  signal  of  any 
kind  given,  and  that  he  drove  upon  such  crossing,  whereupon  a  heavy 
passenger  train  running  at  the  rate  of  60  miles  an  hour,  without  notice 
or  warning,  ran  against  and  upon  him,  inflicting  injuries  of  which  he 
complains, — ^is  insufficient  in  failing  to  show  that  defendant's  negli- 
gence was  the  proximate  cause  of  the  injury.  Baltimore  d  0.  8.  W.  R. 
Co.  v.  Young,  146  Ind.  374,  45  N.  E.  479. 

A  complaint  by  a  railway  brakeman,  ailing  that  while  the  train,  owing 
to  insufficient  brakeSf  was  descending  a  long  and  steep  grade  at  a  dan- 
gerous rate  of  speed,  he  was  thrown  from  a  coal  car  and  injured  in 
jumping  from  one  car  to  another,  because  the  coal  thereon  was  im- 
properly loaded  and  gave  way  under  him,  is  bad  in  not  showing  any 
connection  between  such  speed  and  the  accident,  or  that  it  would  not 
have  occurred  if  the  train  had  been  going  slower.  Louisville,  E.  d  8t.  L. 
Consol.  R,  Co.  V.  Hicks,  11  Ind.  App.  588,  37  N.  E.  43,  39  N.  E.  767. 

An  allegati<m  that  soft  dirt  under  a  heavy  stone  set  on  edge,  by  the  falling 
of  which  an  employee  was  killed,  was  liable  to  cause  it  to  fall  over, 
has  no  force,  in  the  absence  of  an  all^^tion  that  it  had  some  effect  in 
causing  the  stone  to  falL  Salem-Bedford  Stone  Co,  y«  Hohhs,  144  Ind. 
146,  42  N.  E.  1022. 

395.  Form  of  allegation. 

No  particular  form  of  words  is  necessary  to  make  out  an  allegation 
of  negligenoe.  It  is  enough,  on  demurrer,  that  facts  are  stated  which 
show  negligence.* 

^Montgomery  y.  Gilmer,  33  Ala.  116,  70  Am.  Dec.  562;  Weis  y.  Madison, 
75  Ind.  241,  246,  30  Am.  Rep.  135 ;  Sabine  d  E.  T,  R.  Co,  v.  Hadnot,  67 
Tex.  503,  505,  4  S.  W.  138;  Mootry  v.  Danl}ury,  45  Conn.  550,  555,  29 
Am.  Rep.  703  (omission  to  say  that  the  insufficient  construction  of  a 
bridge  was  negligent  not  enough  to  defeat  the  action  by  implying  that 
it  must  have  been  malicious  or  wilful) . 

A  declaration  in  an  action  for  personal  injuries,  which  states  facts  which 
in  law  raise  a  duty,  and  other  facts  showing  a  disregard  of  such  duty 
and  consequent  injury,  need  not  expressly  characterize  such  disregard 
as  having  been  careless  and  negligent.  Taylor  v.  Felsing,  164  111.  331, 
45  N.  E.  161  (Citing  Ayers  v.  Chicago,  111  111.  406;  Louisville  E,  d  St. 
L.  Consol  Co.  V.  Hawthorn,  147  111.  226,  35  N.  E.  534). 

An  act  averred  to  have  been  done  under  circumstances  which  render  it 
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necessarily  negligent  need  not  be  designated  as  negligent  in  the  plead- 
ing.   Blue  V.  Briggs,  12  Ind.  App.  105,  39  N.  E.  885. 

A  complaint,  under  Kan.  Gen.  Stat.  1889,  f  1321,  for  damages  by  fire 
caused  by  the  operation  of  a  railroad,  is  sufficient  if  it  states  facts  prima 
facie  showing  that  the  fire  was  caused  by  the  operation  of  the  road, 
although  negligence  is  not  expressly  pleaded.  Ft.  Scott,  W.  d  W.  R. 
Co,  V.  Tubha,  47  Kan.  630,  28  Pac  612;  St,  Louis  d  8.  F.  R.  Co.  v. 
Snaveley,  47  Kan.  637,  28  Pac  615. 

A  petition  in  an  action  against  a  city  for  personal  injuries  received  at  the 
intersection  of  two  streets  sufficiently  charges  negligence,  where  it 
alleges  facts  from  which  one  may  reasonably  infer  that  the  street  wa4 
not  kept  in  a  condition  reasonably  safe  for  public  traveL  Aurora  v. 
Cox,  43  Neb.  727,  62  N.  W.  66  (so  held  on  error). 

396.  Agency. 

An  allegation  of  n^ligence  on  the  part  of  a  master  or  corporation 
18  not  insufficient  merely  because  the  negligence  must  have  been  that 
of  an  officer  or  servant,  if  it  be  imputable  by  law  to  the  principal.^ 

But  an  allegation  of  negligence  on  the  part  of  the  officer  or  servan^^ 
is  equally  sufficient.* 

*Chitty,  PI.  16th  Am.  ed.  407;  Bronaon  v.  Washington,  57  Conn.  346,  IS 
Atl.  264  (allegation  that  the  town  neglected  to  act,  sufficient,  on  a 
statute  making  it  the  duty  of  the  selectmen  to  act.  But  compAri' 
AoENCT,  S  85,  supra) » 

Fiercy  y.  Averill,  37  Hun,  361;  Oakley  y.  Mamaroneck,  39  Hun,  448. 

But  a  count  in  a  declaration  in  an  action  for  personal  injuries  is  bad  where 
it  alleges  in  effect  that  the  negligence  complained  of  was  that  of  a  fel 
low  servant,  for  which  defendant,  prima  fade,  was  not  liable.  Laporfr 
V.  Cook,  20  R.  I.  261,  38  AU.  700. 

The  declaration  in*  an  action  for  the  death  of  plaintiff's  husband  while  in 
the  employ  of  defendant  steamboat  company,  alleging  that  his  destli 
was  caused  by  the  negligence  of  the  servants  of  such  company,  does  not 
state  a  cause  of  action,  as,  in  the  absence  of  anything  to  the  contrarr. 
the  negligence  will  be  taken  to  be  that  of  fellow  servants.  MiUer  t. 
Coffin,  19  R.  I.  164,  36  Atl.  6. 

*Farman  v.  Ellington,  46  Hun,  41. 

A  declaration  against  a  railroad  company  and  a  street  railroad  company 
for  injuries  to  a  passenger  upon  a  street  car  at  a  crossing  of  their  re- 
spective roads  need  not  specifically  aver  that  the  gatekeeper,  who  is 
alleged  to  have  negligently  allowed  the  street  car  to  be  driven  upon  the 
railroad  tracks,  was  a  servant  of  the  railroad  company,  or  that  the  lat- 
ter was  bound  to  maintain  the  gates,  where  it  alleges  generally  that 
the  injury  was  occasioned  by  the  negligence  of  the  defendants  or  their 
servants.     Washington  d  G.  R,  Co,  v.  Mickey,  5  App.  D.  C.  436. 

Negligence  of  a  street  railway  company  is  sufficiently  alleged  to  wiUistasd 
a  special  demurrer,  in  a  declaration  averring  that  its  servants  so  esre- 
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lessly  and  improperly  drove  and  managed  a  train  of  cars  operated  by  an 
endless  cable,  that  the  motor  and  train  ran  into  plaintiff's  carriage, 
with  great  force  and  violence,  crushing  and  destroying  the  same  and 
rendering  it  of  no  value,  without  specifying  more  particularly  the  mis 
conduct  of  the  servants.  Chicago  City  R.  Co,  ▼.  Jennings,  157  lU.  274, 
41  N.  K  629. 

&97.  Indirect  allegation. 

An  allegation  that  by  reason  of  the  negligence  of  the  party  in  doing 
a  specified  act  the  injury  was  caused  is  suflGicient  on  general  demui> 
rer.^ 

*  Weinatein  v.  National  Bank,  69  Tex.  38,  6  S.  W.  171  (depositor's  action 
against  bank.  Answer  that,  by  reason  of  plaintiff's  "negligence  and 
failure"  to  examine  and  report  any  errors  or  forgeries  therein,  it  was 
"debarred  the  right  and  opportunity  of  protecting  itself"). 

Compare  Brown  v.  Harmon,  21  Barb.  508  (similar  allegations  in  statutory 
action,  bad;  but  cured  by  verdict). 

A  count  in  a  suit  against  a  railroad  company  for  the  death  of  an  employee, 
whidi  charges  that  a  switch  had  been  misplaced  in  the  nighttime,  and 
"by  reason  of  the  want  of  proper  signals  and  a  proper  signal  lamp  on 
said  switch"  the  accident  and  death  occurred,  etc., — is  good  against  a  de- 
murrer. Deremer  ▼.  Delaware,  L,  d  W,  R.  Co.  54  N.  J.  L.  407, 24  Atl.  481. 

398.  Contributory  negligence. 

It  is  the  better  opinion  that  a  complaint  alleging  defendant's  neg- 
ligence as  the  cause  of  the  injury  sufficiently  implies  that  there  was 
no  contributory  negligence  on  plaintiff's  part.* 

In  some  jurisdictions  an  affirmative  allegation  that  the  plaintiff 
was  not  negligent  is  required.^  A  general  allegation  that  he  was 
^¥ithout  fault  is  sufficient,^  unless  details,  also  stated,  show  that  he 
was  guilty  of  contributory  negligence.^ 

A  complaint  in  an  action  to  recover  for  personal  injuries  need  not 
negative  contributory  n^ligence  by  the  plaintiff,'  nor  set  forth  the 
particular  precautions  plaintiff  took  to  avoid  the  injury.® 

Nor  need  it  affirmatively  aver  the  exercise  of  due  care  on  his  part^ 

An  allegation  in  an  action  for  personal  injuries  that  plaintiff  was 
in  the  usual  and  ordinary  course  of  his  employment  at  the  time  of 
the  injury  is  equivalent  to  an  allegation  that  he  was  in  the  exercise 
of  ordinary  care.® 

An  allegation  that  the  person  injured  was  without  fault  is  not 
equivalent  to  an  allegation  of  want  of  knowledge.* 

^O'Connor  ▼.  Miesowi  P.  R.  Co.  94  Mo.  150,  7  S.  W.  106;  Lee  v.  Troy  Citi- 
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gens'  Oiulight  Co.  98  N.  Y.  115.    Contra,  1  Sheann.  &  Bedl.  N«g.  192.  | 
113,  approving  the  Indiana  rule. 

Ab  allegation  in  a  complaint  that  plaintiff's  ^fe  was  violently  thrown 
from  defendant's  hack  because  of  the  n^tigenoe  of  defendant  in  manag- 
ing the  horses  and  vehicle  is  insufficient  to  show  that  the  injuiy  oc- 
curred without  oontributory  negligence  on  her  part.  WahJ  v.  ShMilder$, 
14  Ind.  App.  665,  43  N.  £.  458. 

'A  petition  charging  liability  for  negligence  must  aver  want  of  nfgligeooe 
on  the  part  of  the  plaintiff.  Rahe  t.  Sommerheek,  94  Iowa,  656,  63  K. 
W.  458. 

An  allegation  of  freedom  from  contributory  negligence  is  essential  to  a  pe- 
tition in  an  action  under  Iowa  Code,  9  1485,  providing  that  the  owner 
of  a  dog  shall  be  liable  to  the  party  injured  for  all  damages  done  by 
his  dog,  except  when  the  party  ia  doing  an  unlawful  acL  Oregory  ?. 
Woodtcorth,  93  Iowa,  246,  61  N.  W.  962. 

In  an  action  for  the  death  of  an  employee,  an  all^;ation  that  there  was  no 
contributory  n<%Iigenoe  on  the  part  of  the  deceased  is  indispensable,  un- 
der the  Maryland  Code.  State  use  of  Dodson  v.  Baltimore  d  L.  R.  Co. 
77  Md.  489,  26  Atl.  865. 

The  complaint  in  an  action  for  injuries  resulting  from  negligence,  under 
the  Oklahoma  Code  of  Civil  Procedure,  must  affirmatively  allege  iiai 
plaintiff  did  not  contribute  to  the  injury  complained  of  by  any  negli- 
gence of  his  own.     Quthrie  v.  Niw,  3  Okla.  136,  41  Pac  343. 

A  shipper  who  has  agreed  to  care  for  his  livestock,  feed  and  water  than, 
and  load  and  unload  them  at  his  own  expense,  must,  in  a  complaint 
against  the  carrier  for  failure  to  transport  them,  allege  that  the  loss 
was  not  attributable  to  his  failure  to  perform  his  part  of  the  contract, 
or  to  his  negligence  in  performing  it.  Terre  Haute  d  L.  R.  Co.  v.  Sher- 
wood, 132  Ind.  129,  17  L.  R.  A.  339,  31  N.  £.  781. 

The  plaintiff  must  plead  his  freedom  from  contributory  negligence  in  ao 
action  against  a  railroad  company  for  damages  suffered  from  fire  started 
by  the  company's  negligence.  Wabash  R.  Go.  v.  MiUer,  18  Ind.  App. 
549,  48  N.  £.  663. 

But  a  direct  averment  of  a  want  of  contributory  negligence  is  not  needed 
when  the  facts  stated  negative  such  fault.  Pittsburgh,  C  C.  d  St.  h. 
R.  Co.  V.  Welch,  12  Ind.  App.  433,  40  N.  £.  650. 

And  a  complaint  against  an  innkeeper  for  lose  of  a  guesfs  goods  need  not 
allege  that  the  loss  occurred  without  fault  or  negligence  of  the  owner. 
Bo\x>ell  V.  De  Wald,  2  Ind.  App.  303,  28  N.  E.  430. 

Nor  need  a  want  of  contributory  negligence  be  alleged  in  a  complaint  for 
alleged  negligence  in  causing  a  hotel  building  to  jar  and  violently  ti- 
brate,  so  as  to  crack  the  walls  and  plaster.  Pittsburgh,  C.  0.  d  St.  L.  R. 
Co.  V.  Welch,  12  Ind.  App.  433,  40  N.  E.  650. 

Contributory  negligence  of  the  plaintiff  is  a  matter  of  defense  which  the 
defendant  must  set  up,  unless  a  presumption  of  contributory  negligence 
is  plainly  inferable  from  the  plaintiff's  own  evidence;  and  it  need  not 
be  denied  in  the  plaintiff's  declaration.  Orlando  v.  Beard,  29  Fla.  587, 
11  So.  182. 
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And  in  an  action  for  negligence  the  plaintiff  need  not  allege  freedom  from 
contributory  negligence.     Eskridge  v.  Leicw,  51  Kan.  37G,  32  Pac.  1104. 

Freedom  from  contributory  negligence  need  not  be  averred  in  a  Federal 
court  by  the  plaintiff  in  an  action  for  personal  injuries.  Berry  v.  Lake 
Erie  d  W,  R,  Co,  70  Fed.  193. 

^Loux9v\llet  E.  d  8t,  L,  R,  Co.  t.  Berry y  2  Ind.  App.  427,  28  N.  E.  714; 
Chicago,  8t.  L.  d  P.  R.  Co.  v.  BameSy  2  Ind.  App.  213,  28  N.  E.  328; 
Petinsylvania  Co.  v.  Horiony  132  Ind.  189,  31  N.  E.  45;  Phenix  Ins.  Co, 
y.  Pennsylvania  R,  Co.  134  Ind.  215,  20  L.  R.  A.  405,  33  N.  E.  970. 

A  complaint  alleging  injury  to  land  by  fire  communicated  by  the  negli- 
gence of  defendant  sufficiently  states  that  plaintiff  is  free  from  faulty 
by  stating  that  the  negligent  acts  and  the  injury  occasioned  were  "all 
without  the  contributory  fault"  of  the  plaintiff.  Chicago  d  E.  R.  Co, 
V.  Bmith,  6  Ind.  App.  262,  33  N.  E.  241. 

6o,  a  complaint  in  an  action  for  damages  from  fire  escaping  from  a  railroad 
right  of  way  sufficiently  avers  that  the  loss  resulted  without  the  negli- 
gence of  the  plaintiff,  where  it  contains  the  general  allegation  that 
plaintiff  was  ''without  any  fault,  blame,  or  negligence."  Lake  Erie  d 
W.  R.  Co.  y.  Griffin,  8  Ind.  App.  47,  35  N.  E.  396. 

A  complaint  for  personal  injuries,  which  alleges  generally  that  the  injuries 
were  inflicted  through  no  fault  or  negligence  on  plaintiff's  part,  suffi- 
ciently all^^es  freedom  from  contributory  negligence,  although  there  are 
particular  allegations  as  to  the  care  exercised  by  him,  which,  standing 
alone,  might  be  insufficient.  Baltimore  d  0.  8.  W.  R.  Co.  v.  Young,  146 
Ind.  374,  45  N.  E.  479. 

A  complaint  for  injuries  caused  by  plaintiff's  horse  becoming  frightened  at 
a  beer  keg  thrown  upon  a  highway  by  defendant's  servant,  alleging  that 
the  injury  was  caused  ''without  any  fault  or  n^ligcnce"  of  plaintiff, 
sufficiently  negatives  contributory  negligence,  without  an  allegation  that 
the  act  done  was  likely  to  frighten  a  horse  of  ordinary  gentleness. 
Keeley  Brewing  Co.  v.  Pamin,  13  Ind.  App.  588,  41  N.  E.  471. 

But  freedom  from  contributory  negligence  is  not  sufficiently  pleaded  by  an 
allegation  that  the  plaintiff  has  been  in  all  matters  and  things  blame- 
less and  without  fault,  as  it  does  not  negative  the  existence  of  such 
negligez)oe  at  the  particular  time  of  the  occurrence  complained  of. 
Richmond  Oas  Co.  y.  Baker  (Ind.)  39  N.  E.  552. 

^Ohio  d  M.  R.  Co,  y.  Walker,  113  Ind.  196,  15  N.  E.  234;  Parrott  y.  New 
Orleans  d  Jf.  E.  R.  Co.  62  Fed.  562;  Ohio  d  M.  R.  Co.  y.  Hill,  7  Ind. 
App.  255,  34  N.  E.  646;  EvansvUle  d  T.  H.  R.  Co.  y.  Krapf,  143  Ind. 
647,  36  K.  £.  901;  Alexandria  Min.  d  Exploring  Co.  y.  Irish,  16  Ind. 
App.  534,  44  N.  E.  680;  Andrew  y.  Chicago  d  N.  W.  R.  Co.  45  111.  App. 
269. 

An  allegation  in  an  action  for  personal  injuries  received  by  being  struck 
by  defendant's  train  at  a  railroad  crossing,  that  before  crossing  the 
track  plaintiff  stopped  his  horse  and  looked  and  listened,  but  by  reason 
of  defendant's  neglect  to  blow  a  whistle  or  ring  a  bell  he  neither  heard 
nor  saw  the  approaching  train,  is  not  inconsistent  with  the  general  al- 
legation that  plaintiff  was  guilty  of  no  fault  or  negligence;  and  con- 
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tributory  n^igence  cannot  be  predicated  thereon.    Ohio  d  M,  R.  Co.  t. 
MeDaneld,  5  Ind.  App.  108,  31  N.  £.  836. 

A  complaint  for  injuries  sustained  at  a  railway  crossing,  alle^ng  thst  the 
company's  servants  negligently  cut  the  engine  loose  from  a  movic^ 
train,  and  left  the  train  to  follow  the  engine  across  the  highway,  with- 
out any  warning  of  its  approach,  is  bad  on  demurrer  as  showing  con- 
tributory n^ligenoe  on  its  face,  notwithstanding  general  averiDents  of 
want  thereof,  where  it  also  all^^  t^at  plaintiff  watched  the  engine 
pass,  and  afterwards  started  across  the  track,  not  knowing  or  oh&en'- 
ing  that  a  portion  of  the  train  had  been  disconnected  and  was  follow- 
ing.   Indianapolis,  D,  d  W.  R,  Co,  y.  Wilson,  134  Ind.  95,  33  N.  E  793 

A  complaint  ailing  that  plaintiff  was  injured  while  more  than  15  feet 
away  from  defendant's  railroad  track,  by  a  car  which  had  been  derailed, 
and  while  he  was  endeavoring  to  run  still  further  from  it,  does  not  dis 
close  such  contributory  negligence  as  will  overcome  an  allegation  thai 
the  injury  occurred  without  any  fault  on  hb  part.  LouisviUe,  2^.  1.  i 
C.  R.  Co.  V.  Downey,  18  Ind.  App.  140,  47  N.  K  494. 

An  allegation  in  the  complaint  in  an  action  against  a  street  railroad  com* 
pany  for  personal  injuries  while  crosi»ing  a  defective  part  of  the  track. 
that  the  unsafe  and  dangerous  condition  of  the  track  could  easily  hare 
been  discovered  by  the  officers  of  the  city  having  the  supervision  of  its 
streets,  and  by  the  street  railroad  company,  does  not  show  contribatorr 
negligence  on  the  part  of  plaintiff,  where  t&ere  is  a  general  allegation 
that  he  was  looking  and  driving  as  carefully  as  he  well  could  while  at- 
tempting to  cross,  but  that  in  making  such  attempt  and  without  any 
fault  or  negligence  whatever  on  his  part  the  accident  happened.  Citi- 
Kens*  Street  R.  Co.  v.  Sutton,  148  Ind.  169,  46  N.  E.  462,  47  X.  E  4^ 

A  petition  in  an  action  for  personal  injuries  to  an  employee,  whiefa  con 
tains  allegations  authorizing  the  inference  that  it  was  plaintiff's  duty  tc 
have  known  and  to  have  removed  the  cause  from  which  bis  injuries  re 
suited,  is  good  as  against  a  general  demurrer,  where  it  affinnatiTely 
alleges  that  plaintiff  was  "wholly  without  fault,"  and  that  at  the  time 
of  the  injury  he  was  attendii^  to  his  duties,  and  was  not  aware  of  the 
danger  to  which  he  was  exposed.  Blackstone  v.  Central  R.  Co.  105  Ga. 
380,  31  S.  £.  00. 

An  averment  that  plaintiff  used  due  care  and  caution  in  performing  work 
in  a  mine  is  not  negatived  by  the  fact  that  he  did  not  see  a  steep  grade 
at  the  point  where  he  was  set  to  work,  making  such  work  extra  hazar- 
dous. Consolidated  Coal  Co.  v.  Bruce,  47  UL  App.  444,  Affirmed  in  150 
ni.  449,  37  N.  £.  912. 

Express  negation  of  contributory  negligence  in  the  complaint  of  plaintif 
suing  for  injuries  received  on  a  race  track  is  not  overcome  by  an  alle- 
gation in  the  complaint  that  the  owner  of  the  race  track  started  several 
horses  on  a  race  at  full  speed  while  a  horse  was  being  driven  in  the 
other  direction  so  near  the  starting  point  that  it  was  ondy  a  few  sec- 
onds before  a  collision  occurred.  Fairmount  Union  Joint  Stock  AgH. 
Asso  V.  Downey,  146  Ind.  503,  45  N.  £.  696. 

A  complaint  alleging  that  for  three  months  prior  to  plaintiff's  injury  in  % 
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mine  the  slate  and  other  substances  forming  the  roof  were  cracked,  loose, 
and  in  a  dangerous  condition,  and  liable  to  fall  at  any  time,  does  not 
aflirmatiyely  show  plaintiff's  contributory  negligence,  where  there  is  an 
averment  that  he  had  no  knowledge  of  such  condition  and  was  without 
fault.  Linton  Coal  d  Min,  Co.  y.  Persona,  11  Ind.  App.  264,  39  N.  E. 
214. 

*Matthev:8  v.  Bull  (Cal.)  47  Pac.  773;  Bines  v.  Qeorgetoton  Oas  Co.  3 
App.  D.  0.  369;  Buckner  v.  Richmond  d  D.  R.  Co.  72  Miss.  873,  18  So. 
449;  Johnson  v.  Bellingham  Bay  Improv.  Co.  13  Wash.  455,  43  Pac. 
370;  CarHco  v.  West  Virginia  C.  d  P.  R.  Co.  35  W.  Va.  389,  14  S.  E. 
12;  Wehb  v.  Big  Kanawha  d  0.  jB.  Packet  Co.  43  W.  Va.  800,  29  S.  E. 
519. 

A  petition  in  an  action  for  personal  injury  need  not  allege  the  exercise  of 
due  care  by  plaintiff,  where  the  facts  alleged  do  not  develop  contribu- 
tory negligence  on  his  part.  Galveston,  H.  d  H.  R.  Co.  ▼.  Bohan  (Tex. 
Civ.  App.)  47  8.  W.  1050. 

But  in  Indiana  it  is  held  that  a  complaint  in  an  action  for  personal  inju- 
ries must  expressly  allege  that  the  injury  occurred  without  fault  or  neg- 
ligence of  the  plaintiff,  or  it  must  clearly  appear  from  the  facts  alleged 
that  the  plaintiff  was  without  any  fault  or  negligence  contributing  to 
the  injury.  Sale  v.  Aurora  d  L.  Tump.  Go.  147  Ind.  324,  46  N.  E.  669; 
Ft.  Wayne,  G.  d  L.  R.  Co.  v.  Gruhh,  132  Ind.  13,  31  N.  E.  460;  WahX  v. 
Shoulders,  14  Ind.  App.  665,  43  N.  E.  458. 

A  complaint  in  an  action  to  recover  for  injuries  sustained  by  a  rifle  shot, 
alleging  that  the  cartridge  which  contained  the  bullet  which  injured  the 
plaintiff  was  sold  by  the  defendant  to  a  boy  fifteen  years  old,  who,  with 
the  plaintiff,  a  boy  nine  years  old,  went  hunting,  and  that  while  the 
two  were  sitting  on  a  log  near  each  other,  the  rifle  being  in  the  posses- 
sion of  the  purchaser  of  the  cartridges,  it  was  discharged,  causing  the 
injury, — is  insufiicient  because  it  contains  no  averment  that  plaintiff  at 
the  time  he  was  injured  was  without  fault  or  negligence,  and  fails  to 
disclose,  by  the  specific  acts  stated,  the  absence  of  such  negligence. 
Gartvn  v.  Meredith,  153  Ind.  16,  53  N.  E.  936. 

The  complaint  in  an  action  for  personal  injuries  must,  to  be  sufficient,  al- 
lege negligence  of  defendant  and  plaintiff's  freedom  from  contributory 
negligence.  Baltimore  d  0.  8.  W.  R.  Co.  v.  Young,  146  Ind.  374,  45  N. 
E.  479. 

Plaintiff  in  an  action  for  personal  injuries  must  allege  that  the  injury  was 
incurred  without  his  own  negligence  having  contributed  thereto.  Lake 
Shore  d  M.  S.  R.  Co.  v.  Boyts,  16  Ind.  App.  640,  45  N.  E.  812. 

A  complaint  in  an  action  against  the  owner  of  a  mine  for  negligence  in 
violating  Ind.  act  March  2,  1891,  §  12,  by  failing  to  make  the  roof  of 
the  mine  safe,  must  allege  plaintiff's  freedom  from  contributory  neg- 
ligence. Linton  Coal  d  Min.  Go.  v.  Persons,  11  Ind.  App.  264,  39  N.  K 
214. 

A  petition  charging  defendant  with  negligence  in  that,  while  knowing  a 
revolver  was  loaded  and  a  self-cocker,  he  put  his  finger  on  the  trigger 
and  discharged  it,  thereby  injuring  the  plaintiff,  does  not  state  a  cause 
Abb.  Pl.  Vol.  I. — 40. 
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of  action,  where  it  contains  no  averment  as  to  a  want  of  oontribatoxy 
negligence  by  the  plaintiff.  Kleineck  y.  JUiger,  107  Iowa,  325,  78  N. 
W.  3D. 

A  complaint  in  an  action  for  personal  injuriea,  which  neither  allegeB  the 
exercise  of  due  care  on  the  part  of  plaintiff  nor  negligence  on  the  part 
of  defendant,  is  demurrable  on  the  ground  that  it  does  not  state  a  ea»e 
of  action.     Torongo  y.  Sallioite,  99  Mich.  41,  57  N.  W.  1042. 

*  ChicagOy  B,  d  Q.  R,  Co,  y.  Putnam,  45  Neb.  440,  63  X.  W.  826. 

^Mary  Lee  Coal  d  R.  Co,  y.  Chambliss,  97  Ala.  171,  11  So.  897. 

A  declaration  in  New  Hampshire  in  an  action  for  personal  injuries,  based 
upon  the  negligence  of  defendant  in  piling  timber  close  to  a  higfairay 
and  frightening  the  plaintiff's  horse,  causing  him  to  nm  away  and  in- 
jure the  plaintiff,  need  not  allege  that  plaintiff  was  in  the  ezerdse  of 
due  care.     Valley  y.  Concord  d  M,  R.  Co.  68  N.  H.  546,  38  AtL  383. 

*  Lake  Shore  d  M.  S,  R,  Co.  y.  Conway,  67  III  App.  155. 

A  declaration  in  a  case  for  personal  injuries  sufficiently  shows  that  plain- 
tiff was  in  the  exercise  of  due  care  and  diligence  by  alleging  that  in  the 
discharge  of  his  duty  as  switchman  he  was  standing  upon  the  side  of 
his  car,  where  it  was  his  duty  to  be,  and  \i4iile  passing  along  the  track 
l^  the  place  where  timber  was  negligently  left  standing  by  defendant, 
and  without  any  warning  or  notice  of  danger  or  knowledge  of  such  tim- 
ber, his  leg  was  brought  into  contact  with  it  and  crushed.  Oerke  t. 
Fancher,  57  111.  App.  651. 

But  a  declaration  in  an  action  against  a  city  for  injuries  by  the  collapse  of 
a  building  in  which  plaintiff  was  working;,  that  he  was  exercising  *'dae 
care  and  caution  in  the  employment  of  his  then  employer,"  is  not  suffi- 
cient to  show  that  he  was  exercising  due  care  for  his  own  safety. 
Peoria  y.  Adams,  72  111.  App.  662. 

Nor  is  an  allegation  in  an  action  for  personal  injuries  by  an  employee,  that 
"while  so  in  the  employ  of  defendants  and  while  so  fulfilling  his  said 
duty"  plaintiff  was  injured,  sufficient  as  an  allegation  that  plaintiff  vas 
in  the  exercise  of  due  care.  Kilberg  y.  Berry,  166  Mass.  488,  44  N.  £. 
COS. 

^  Allen  y.  Augusta  Factory,  82  Oa.  79,  8  S.  £.  68;  Brazil  Block  Coal  Co.  ▼. 
Gaffney,  119  Ind.  455,  4  L.  R.  A.  850,  21  N.  £.  1102. 

But  the  complaint  in  an  action  for  injuries  caused  by  falling  into  an  un- 
guarded excayation  need  not  expressly  ayer  that  plaintiff  was  ignorant 
of  the  excayation,  where  it  contains  a  general  averment  that  he  was 
without  fault.  Ohio  d  M,  R.  Co,  y.  Levy,  134  Ind.  343,  32  N.  £.  815,  34 
N.  E.  20  (Citing  Ohio  d  M,  R,  Co.  y.  Walker,  113  Ind.  196,  15  N.  R  234; 
Anderson  y.  East,  117  Ind.  126,  2  L.  R.  A.  712,  19  N.  R  726). 

Nonpayment. 

See  also  Contracts,  SS  184-191,  supra, 

399.  By  whom. 

Wlicn  nonpayment  needs  to  be  pleaded,*  an  allegation  that  the  per- 
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901}  shown  to  have  been  indebted  has  not  paid,  is  enongh,  0v«n  though 
he  be  deceased.  If  a  stranger  or  personal  r^resentative  has  paid» 
this  is  for  the  other  side  to  show.^ 

An  allegation  and  proof  of  nonpayment  is  essential  to  a  cause  o£ 
action  against  a  railway  company  to  recover  an  award  in  railway  con- 
demnation proceedings,^ 

The  rule  that  payment  is  affirmative  defense  does  not  obviate  the 
necessity  of  pleading  nonpayment  in  the  petition,  where  the  fact  of 
nonpayment  constitutes  the  breach  of  the  contract  sued  on.* 

Plaintiff  in  an  action  against  an  executor  to  recover  for  board  and 
lodgings  furnished  his  testator  need  neither  allege  nor  prove  nonpay- 
ment by  the  testator  for  such  board  and  lodgings.' 

*  Afl  to  the  cases  where  it  must  be  alleged,  see  CoiTTaAOTS,  §§    1S4,  190» 

8upra;  Payment,  §S  426,  427,  infra, 

^Gray  v.  Supreme  Lodge  K.  of  H.  118  Ind.  293,  20  N.  E.  833  (aasessment 
in  insurance  case) ;  Wise  t.  Hoga/n,  77  Cal.  184,  19  Pac.  278  (nonpay- 
ment of  note  of  intestate;  so,  even  under  California  rule  that  plain- 
tiff must  allege  nonpayment). 

» Lent  V.  New  York  d  M.  R.  Oo.  130  N.  Y.  504,  29  N.  E.  988. 

*nudel8on  ▼.  First  Nat.  Bank,  51  Neb.  557,  71  N.  W.  304. 

*  HickS'Alixanian  y.  Walton,  14  App.  DIt.  199,  43  N.  T.  Supp.  64L 


400.  Borden  to  aUega 

401.  General  allegation. 

402.  Statutory  requirement. 

403.  Posting  notices. 


Notice. 


404.  Reasonable  notice. 

405.  Denial  of  notice. 

406.  Knowledge, — facts    implying 

tioe. 


400.  Burden  to  allege. 

Where  the  right  or  liability  depended  on  an  event  lying  within  the 
peculiar  knowledge  of  the  party  pleadings  he  must  allege  notice  to 
the  opposite  party.* 

"1  Chitty,  PI.  16th  Am.  ed.  337;  Wangler  ▼.  Bwift,  90  N.  Y.  88  (where 
various  forms  of  the  rule  are  stated) ;  Clough  v.  Hoffman,  6  Wend. 
499;  Alabama  d  F.  R,  Co.  v.  Rowley,  9  Fla.  608;  Harrison  v.  Vreeland, 
38  N.  J.  L.  366.  For  other  cases,  see  Hohart  y.  HiUiard,  11  Pick.  143; 
Cole  y.  Jeeaup,  2  Barh.  309. 

But  a  pleading  need  not  allege  facts  peculiarly  within  the  knowledge  of 
the  party  against  whom  they  should  be  pleaded,  and  which  are  not  ac- 
cessible to  the  pleader,  but  should  state  that  such  is  the  case.  Brashear 
y.  Madison,  142  Ind.  G92,  33  L.  R.  A.  474,  36  N.  E.  252,  42  N.  S.  S49. 

A  statement  of  claim  in  an  action  by  a  creditor  upon  an  agreeoMBt  by  tha 
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purchaser  of  the  goodwill  and  assets  of  the  debtor's  bosineBS  to  pey 
the  hitter's  debts  is  not  defective  in  failing  to  set  forth  the  agreement, 
where  it  ayers  that  it  is  not  within  the  knowledge  of  the  plaintiff  and 
is  known  to  the  defendant.    Quinn  ▼.  Shafto,  31  W.  N.  C.  502. 

401.  Oeneral  aUegation. 

Where  formal  notice  is  required,  a  mere  allegation  of  "due  notice" 
has  been  held  insufficient.^ 

^Kechler  ▼.  Stumtne,  4  Jones  &  S.  337  (notice  to  appear  under  mechanic'i 
lien). 

For  the  better  opinion,  see  Duly,  §  277. 

402.  Statutory  requirement. 

Under  a  statute  forbidding  an  action  until  after  notice  and  the 
lapse  of  a  oertain  time,  omission  to  allege  the  giving  of  such  notice 
(or  an  excuse  for  omitting  it),  and  the  lapse  of  the  required  time,  is 
fatal  on  demurrer.*  And  a  complaint  is  insufficient  which  fails  to 
ahow  that  notice  of  an  intention  to  commence  an  action  against  a  cor- 
poration for  peraonal  injuries  was  filed  within  the  time  specified  bj 
statute.' 

Under  a  statute  forbidding  an  action  to  be  brought  until  after  no- 
tice in  writing,  omission  to  allege  that  notice  given  was  In  writing  is 
fatal.» 

^Porter  v.  Kingsbury,  6  Hun,  597,  Affirmed  in  71  N.  Y.  588  (action  « 
undertaking).  Compare  §  177,  as  to  Statutory  Allegation  of  Perforvh 
ance  of  Condition. 

^Lamhurth  v.  Winchester  Ave.  R.  Co.  76  Fed.  348  (Citing  Fields  v.  Jlarr 
ford  d  W,  Horse  R.  Co,  64  Conn.  9,  4  Atl.  105;  Bhalley  y.  Danhur^  d 
B.  Horse  R.  Co.  64  Conn.  381,  30  Atl.  135). 

A  complaint  in  an  action  against  the  city  of  New  York,  for  personal  in- 
juries alleged  to  have  been  caused  by  the  latter's  negligence,  will  be 
dismissed  where  it  fails  to  allege  the  filing  with  the  corporation  coonsel, 
of   a   notice   of  intention   to   bring   the   action,   specifying  the  time 
when  and  place  where  the  injuries  were  received,  as  required  by  N.  Y. 
Laws  1886,  chap.  572,  although,  after  the  plaintiff's  right  to  bring  an 
action  was  foreclosed,  a  stipulation  was  entered  into  between  his  attor- 
neys and  the  corporation  counsel,  that  the  summons  and  oomplaint 
might  be  served  before  his  examination  on  behalf  of  the  comptroller, 
and  that  the  city  would  not  object  to  tlie  bringing  of  the  suit  prior  to 
such  examination.    Kennedy  v.  New  York,  34  App.  Div.  311,  54  N.  Y. 
Supp.  261  (complaint  dismissed). 

A  complaint  in  an  action  for  personal  injuries  caused  by  a  defective  street, 
which  alleges  that  notice  of  an  intention  to  commence  the  action  was 
not  given  to  the  corporation  counsel  until  ten  months  after  the  acci- 
dent happened,  fails  to  state  a  cause  of  action,  where  the  city  charter 
requires  notice  to  be  given  within  six  months.     Norton  v.  New  York^ 
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16  AUsc  303,  38  N.  Y.  Supp.  00  (complaint  dismissed;  Citing  Mertz  ▼. 
Brooklyn,  33  N.  Y.  S.  R.  577,  II  N.  Y.  Supp.  778,  Affirmed  in  128  N. 
Y.  617,  28  N.  E.  253;  Curry  v.  Buffalo,  135  N.  Y.  366,  32  N.  E.  80). 

•Com,  V.  Wilson,  7  W.  N.  C.  62. 

A  statute  requiring  that  notice  of  an  intention  to  commence  an  action 
against  a  city  for  personal  injuries  be  filed  with  the  corporation  counsel 
within  six  months  after  the  cause  of  action  accrued,  contemplates  a 
written  notice.  Foley  v.  Neto  York,  1  App.  Div.  586,  37  N.  Y.  Supp. 
465.  The  court  says:  ''An  oral  notice  is  not  a  compliance  with  the 
statute.  When  the  law  requires  a  notice  to  be  filed,  it  implies  that  the 
notice  shall  be  in  writing  {rearson  t.  luovejoy,  53  Barb.  407,  and  cases 
cited).  A  notice  by  word  of  mouth  cannot  be  filed.  The  filing  of  the 
notice  is  a  condition  precedent  to  the  existence  of  the  cause  of  action 
[Curry  v.  Buffalo,  135  N.  Y.  366,  32  N.  E.  80).  The  fact  of  filing 
must  be  set  up  in  the  complaint,  or  a  cause  of  action  is  not  alleged. 
[Meriz  v.  Brooklyn,  33  N.  Y.  S.  R.  577,  11  N.  Y.  Supp.  778,  Affirmed 
in  128  N.  Y.  617,  28  N.  E.  253)." 

Compare  Audit,  §§  106,  107,  aupra;  Contracts,  §  168,  supra,  as  to  Stat- 
utes of  Kraud;  Leave  to  Sue,  §§  353,  354,  supra;  Statutes,  §§  445- 
456,  infra. 

403.  Posting  notices. 

A  general  allegation  that  notices  were  posted  as  the  law  requires, 
is  sufficient  without  designating  the  places,  if  the  fact  is  one  coUater- 
«llv  involved.* 

An  averment  that  notice  was  not  posted  in  three  of  the  most  public 
places  of  the  town,  as  required  by  statute,  is  an  all^ation  of  fact,  and 
not  of  a  mere  conclusion.^ 

^Seuxill  V.  Valentine,  6  Pick.  276;  Burditt  v.  Grew,  8  Pick.  108. 

See  also  Apfeaeance,  §  89,  supra;  Dvly,  §  277,  supra;  Regulasitt,  S  430, 
infra. 

>  BScVichie  t.  Knight,  82  Wis.  137,  51  N.  W.  1094. 

404.  Seasonable  notice. 

Where  reasonable  notice  was  required,  a  general  allegation  of  rea- 
sonable notice,  with  no  particulars,  is  not  enough.* 

KhrugerY.  Hudson  River  R.  Co.  12  N.  Y.  190;  McCormick  v.  Tate,  20  Dl. 
334  (general  allegation  of  reasonable  notice  to  remove  a  fence,  insuf- 
ficient on  demurrer). 

405.  Denial  of  notice. 

An  allegation  that  an  act  was  done  without  notice,  or  that  no  notice 
was  given,  is  good.* 
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An  allegation  that  no  legal  or  suffieient  notice  was  given  is  a  mere 
conclusion  of  law,  and  insufficient^ 

*WelU  County  y.  Oruver,  115  Ind.  224,  17  N.  E.  290. 

*Ked0i^  ▼.  W€$i  Ohioago  Park,  114  lU.  280,  2  K.  E.  1^  (Per  Camm: 
''If  no  notioe  was  given,  that  is  a  fact  and  should  have  beea  stated. 
Bat  if  a  ootiee  was  given  the  legality  of  whidi  is  denied,  a  qoestaon  of 
law  is  raised,  and  the  notice  given  should  be  specifically  set  out  in  order 
that  it  may  be  seen  whether  it  conforms  to  the  requirements  of  the 
Uw") ;  HarrU  y.  Bon,  112  Ind.  314,  13  K.  £.  873. 

406.  Knowledge, — ^facts  implying  notice. 

Wliere  knowledge  is  sufficient,  adding  to  the  statement  of  the  fact? 
the  general  allegation,  "which  defendant  well  knew,"  is  sufficient-' 

And  an  allegation  of  facts  which  necessarily  imply  knowledge  is 
equivalent.* 

Otherwise,  where  notioe  is  necessary.* 

An  averment  of  want  of  knowledge  of  matters  of  record  is  not  pe^ 
missible.* 

*  Fairehild  v.  Beniley,  30  Barb.  147 ;  MeGinity  ▼.  Vew  York,  5  Duer,  674 
*yeio  York  ▼.  Dimick,  49  Hun,  241,  2  N.  Y.  Supp.  46;  Cleveland  v.  King, 
132  U.  S.  295,  33  L.  ed.  334,  10  Sup.  Gt.  Rep.  90;  Lambert  ▼.  SaskeU, 
SO  CaJ.  611,  22  Pac.  327   (Citing  Pierce  y.  Whiting,  63  CaL  540). 

A  complaint  in  an  action  against  a  railroad  company  for  damages  to  Und 
caused  by  tbe  construction  of  a  watercourse,  wbich  alleges  that  from 
time  immemorial  floods  similar  to  that  which  caused  the  injuiy  ver? 
liable  to  occur  in  the  springtime  and  rainy  seasons,  is  sufficient  without 
any  allegation  that  defendant  knew  or  oould  have  known  that  socb 
floods  were  likely  to  occur.  A'eu:  York,  C.  d  8t.  L.  R.  Co.  t.  Hankt 
Bay  Co.  149  Ind.  344,  47  N.  E.  1060,  49  K.  E.  269. 

A  petition  alleging  that  defendant  city  on  the  date  of  an  injuiy  com- 
plained of,  and  long  prior  thereto,  negligently  and  carelessly  permitteJ 
a  street  railway  company  to  construct  its  track  on  a  street,  eo  csrr 
lessly  and  negligently  as  dangerously  to  obstruct  travel,  and  that  the 
track  on  the  day  of  the  injury,  and  for  a  long  time  before,  was  a  dan- 
gerous obstruction, — sufliciently  charges  the  city  with  notioe  or  knovl- 
edge  of  the  defect,  in  the  absence  of  any  attack.  Union  Street  R,  Co. 
y.  Btone,  54  Kan.  83,  37  Pac.  1012. 

A  complaint  in  an  action  for  personal  injuries,  which  avers  that  at  the 
time  of  the  injury,  and  for  a  long  time  prior  thereto,  the  street  had 
been  obstructed  by  a  large  mowing  machine  which  stood  in  the  street 
10  feet  from  the  curbing,  so  as  to  interfere  with  travel  and  the  passing 
of  teams  and  wagons;  and  that,  as  the  horses  "arrived  near  said  ob- 
struction which  defendant)  at  that  time  and  for  a  long  time  prior 
thereto,  had  negligently  permitted  to  be  and  remain  (in  the  street)," 


Vn. ^FOE  INSUFFICIENCY  ]  PAKTICUI-AB  ALLEQATIONS.  631 

etc., — sulBcientlj  avers  notice  to  the  city  of  the  obstruction,  to  with- 
stand a  demurrer.  Mt,  Vernon  v.  Eoehn,  22  Ind.  App.  282,  53  N.  £. 
654. 

A  plea  alleging  that  a  telegram  was  written  on  a  blank,  and  that  on  the 
back  of  the  blank  were  certain  stipulations,  need  not  aver  that  the 
sender  of  the  message  was  aware  of  the  stipulations,  for  the  averment 
of  the  writing  of  the  message  on  the  blank,  on  the  bock  of  which  the 
stipulations  were  printed,  sufficiently  charges  notice  of  the  stipulations. 
Harris  ▼.  Western  U.  Teleg,  Co.  121  Ala.  519,  26  So.  910. 

The  recital  of  a  telegram  in  a  petition  for  failure  to  deliver  the  same  re- 
lieves the  plaintiil  from  averring  that  the  company  had  notice,  when 
it  contracted  to  send  the  message,  of  the  relationship  between  the  plain- 
tiff and  the  person  described  in  the  message  as  "very  low."  Western  U. 
Teleg.  Co.  v.  Porter  (Tex.  Civ.  App.)  26  S.  W.  866. 

An  answer  suHiciently  avers  notice  in  alleging  that  by  reason  of  recitals  in 
a  note,  plaintiff  had  notice  of  a  lien  for  the  sum  for  which  the  note 
was  given.  Interstate  Bldg.  <6  L.  Asso.  v.  Tabor,  21  Tex.  Civ.  App.  112, 
51  S.  W.  300. 

Plaintiff  in  an  action  for  conversion,  who  seeks  special  damages  growing 
out  of  the  deprivation  of  the  use  of  the  property,  must  show,  either 
by  direct  allegations  or  by  facts  implying  notice,  that  the  defendant 
knew  of  the  use  to  which  the  property  had  been  put.  Smith  v.  Connor 
(Tex.  Civ.  App.)  46  S.  W.  267. 

But  constructive  notice  to  a  town  of  the  existence  of  a  defect  in  a  bridge 
is  not  sufficiently  averred  in  the  allegations  in  a  complaint  that  the 
town  negligently  suffered  the  bridge  to  be  out  of  repair  "for  a  long 
space  of  time,''  or  "a  long  length  of  time,"  and  that  it  was  dangerous 
by  reason  of  a  plank  being  in  a  rotten  condition,  or  not  thick  enough 
to  support  a  horse.    CuUvuin  v.  McMinn,  100  Ala.  614,  19  So.  981. 

A  complaint  alleging  that  a  brakeman  saw  plaintiff  in  a  perilous  position 
in  front  of  a  moving  train,  and  immediately  "signaled  the  engineer  to 
stop  the  train,  and  took  oS  his  hat  and  swung  it  and  hallooed  at  him," 
is  insufficient  to  show  that  the  engineer  knew  that  anyone  was  in  dan- 
ger. Evans  v.  Pittsburgh,  C.  C.  d  8t.  L.  H.  Co.  142  Ind.  264,  41  N.  £. 
537. 

•Betton  T.  Waiiams,  4  Fla.  11;  1  Chitty,  PL  16th  Am.  ed.  403,  but  con- 
ceding it  cured  by  verdict. 

« Wentzel  v.  Zinn,  7  Ohio  N.  P.  512. 

Nuisance. 

See  also  NcGLTOEnoB,  §S  394-308,  supra;  Torts,  {{  470--473,  infra, 

407.  General  mle. 

In  a  private  action  for  nuisance^  facts  showing  plaintiff's  right 
must  be  alleged;^  and,  as  against  the  mere  continuer  of  a  nuisanoe 
created  bj  others^  notice  or  demand  must  be  alleged.' 
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If  tbe  facts  stated  show  a  wrong,  it  is  not  necessary  to  use  the  worf 
"nuisance,''*  nor  to  allege  wrongful  intent,*  nor  negligence.' 

A  complaint  alleging  that  defendant  "had  caused  to  be  made  and 
maintained"  an  opening  in  the  public  sidewalk  does  not  charge  a 
wrongful  or  unlawful  act,  or  state  a  cause  of  action  for  a  nuisance.' 

The  mere  allegation  of  a  pleader  that  a  private  nuisance  will  ensue 
from  specified  acts  is  not  sufficient;  but  the  averments  of  the  com- 
plaint must  clearly  show  that  the  thing  complained  of  will  constitute 
a  nuisaticeJ 

>2  Chitty,  PI.  letli  Am.  ed.  513;  Barry  v.  McAroy,  10  Phila.  99. 

*Groff  V.  Ankenbrandtf  124  111.  51,  15  X.  £.  40  (presumption  against  the 
pleader  that  defendant  was  a  mere  continuer,  if  contrary  be  not  in- 
dicated). 

•  Lafiin  d  R.  Powder  Co.  ▼.  Teamey,  131  111.  322,  7  L.  R.  A.  262,  23  N.  E. 

3S9. 

All  allegation  that  acta  constitute  a  nuisanee  is  not  necessary  where  the 
acts,  as  stated,  amount  to  a  nuisance  in  fact  and  in  law.  Sullivan  ▼. 
Waterman,  20  R.  I.  372,  39  L.  IL  A.  773,  39  Atl.  243. 

Kor,  in  an  action  for  damages  caused  by  the  maintenance  of  a  nuisanee,  in 
it  necessary  to  allege  in  the  complaint  that  the  acts  complained  of  con- 
stitute a  nuisance,  but  it  is  sulTicient  to  allege  that  the  defendant  lo 
negligently  did  those  acts  as  to  cause  the  damage.  Campbell  ▼.  Vnittd 
States  Foundry  Co.  73  Hun,  576,  26  N.  Y.  Supp.  165. 

« 1  Chitty,  PL  16th  Am.  ed.  404;  Wilkitiaon  ▼.  Applegate,  64  Ind.  98. 

■  See  note  to  FisJier  v.  Bankin,  25  Abb.  N.  G.  195,  on  the  distinctica  be- 
tween negligence  and  nuisance. 

•  Ennis  v.  Myeta,  29  App.  Div.  382,  51  N.  Y.  Supp.  550. 

*  Haskell  v.  Denvef  Tramioay  Co.  23  Colo.  60,  46  Pac  121. 

Offjsib. 

408.  To  whom  and  where.  409.  Offer  to  do  equity. 

See  also  Contbacts,  §  181,  supra, 

408.  To  whom  and  where. 

Where  evidence  that  an  offer  has  been  made  is  necessary  to  pnt  the 

adverse  party  in  the  wrong,  a  general  allegation  that  an  offer  was 

made  is  insufficient     The  allegation  must  show  to  whom;*  and  if, 

under  the  contract,  time*  or  place^  is  material,  the  allegation  must  be 

specific  in  that  respect 

^  But  see  Contracts,  §§  175,  ISl,  192,  supra,  as  to  aU^gation  of  perfoni- 
ance  of  condition. 

Mills  y.  Gould,  1  Abb.  N.  C.  03. 

*  Vance  y.  Blair,  18  Ohio,  532,  51  Am.  Bee.  467. 
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•  Mills  V.  Gould,  1  Abb.  N.  C.  93 ;  Clark  v.  Dales,  20  Barb.  42 ;  Femer  v. 

Williams,  14  Abb.  Pr.  215,  less  fully,  37  Barb.  9,  holding  that  the  word 
'^duly"  was  enough  as  to  place.    Compare  $  277,  Duly. 

But  a  plea  alleging  the  defense  of  readiness  to  pay  at  the  time  and  place 
designated  in  a  note  must  not  only  allege  such  fact,  but  also  that  the 
defendant  haa  ever  since  been  ready  with  the  money  then  and  there  to 
pay  the  note,  with  j>rofert  in  curia  of  the  money.  Qreeley  v.  White- 
head, 35  Fla.  523,  28  L.  R.  A.  286,  17  So.  643. 

409.  Offer  to  do  equity. 

In  a  case  for  the  rule  that  he  who  asks  equity  may  be  required  to 
do  equity,  an  express  offer  in  the  bill  or  complaint  to  do'feuch  an  act, 
specifying  it,  is  essential,  if,  otherwise,  the  effect  of  a  decree  would  be 
to  leave  it  optional  with  plaintiff  whether  to  enforce  the  decree  or 
not  ;*  but  it  is  not  essential  if  the  relief  sought  is  an  accounting  be- 
tween the  parties,  for  this  itself  involves  the  obligation  to  pay  the  bal- 
ance, if  any.* 

Nor  is  it  essential  where  the  decree  ought  to  be  optional, — as,  in 
case  of  a  suit  to  redeem;*  nor  where  the  complaint  shows  that  the  of- 
fer would  be  an  empty  ceremony  ;*  nor  where  the  obligation  to  per- 
form such  an  act  is  not  admitted.* 

Where  an  offer  to  pay  an  unliquidated  sum  is  necessary,  it  is  not 
essential  to  specify  the  sum  offered,  but  it  may  be  expressed  as  an  of- 
fer to  pay  whatever  may  be  found  due.* 

*  Davis  y.  Oaines,  104  U.  S.  386,  26  L.  ed.  757   (bill  to  set  aside  judicial 

sale)  ;  United  States  v.  Piatt  Coal  d  Coke  Co.  18  Fed.  708  (bill  to 
cancel  land  patent  for  fraud) ;  Perry  v.  Carr,  41  N.  H.  371  (bill  to  re- 
deem from  execution  sale) ;  State  Railroad  Tax  Cases,  02  U.  S.  575, 
617,  8uh  nom,  Taylor  v.  Secor,  23  L.  ed.  663,  674;  Oerman  Nat,  Bank 
V.  Kimball,  103  U.  S.  732,  26  L.  ed.  469;  Parmley  v.  8t,  Louis,  I.  M, 
d  8.  R.  Co,  3  Dill.  25,  Fed.  Cas.  No.  10,768  (bills  to  enjoin  collection 
of  taxes;  part  legally  due  must  be  ott*ered). 

A  bill  to  enjoin  the  collection  of  a  tax  upon  lands  owned  by  a  railroad 
company,  because  of  an  exemption  thereof  from  such  taxation  in  con- 
sideration of  the  payment  by  the  company  of  a  percentage  of  its  gross 
earnings,  cannot  be  maintained  where  neither  the  payment  of  such  per- 
centage nor  a  willingness  to  pay  the  same  is  averred.  Northern  P. 
R,  Co,  V.  Walker,  47  Fed.  681. 

A  complaint  to  set  aside  a  special  assessment  for  a  public  improvement,  on 
the  ground  of  inequality  and  injustice  produced  by  irregularities  and 
failure  to  comply  with  minor  statutory  requirements,  is  insufficient  when 
it  fails  to  allege  an  offer  to  pay  the  amount  justly  chargeable  to  plain- 
tiff's property.    Meggttt  v.  Eau  Claire,  81  Wis.  326,  61  N.  W.  666. 

Plaintiff  in  a  riuit  in  equity  must  allege  in  his  bill  and  show  in  proof  that 
he  has  done  or  has  offered  to  do,  or  is  ready  and  willing  to  do,  all  on  his 
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part  that  ia  neoessary  to  entitle  him  to  the  relief  he  seeks,  or  uk  forth 
in  the  bill  adequate  reasons  why  he  should  be  escused  from  doing  so. 
lAptcomh  y.  Watrous,  3  App.  D.  C.  1. 

SiUhee  y.  Smith,  60  Barb.  372,  41  How.  Pr.  418  (action  to  redeem  from 
mortgage;  offer  held  indispensable.  The  accounting  here  asked  wa8  not 
as  to  mutual  transactions  of  the  parties,  but  an  accounting  by  the  ad- 
ministratrix and  widow,  in  order  to  determine  the  amount  of  Liens). 

A  bill  to  enforce  an  equitable  right  of  redemption  from  a  mortgage  need  not 
allege  a  prior  tender  of  the  amount  due,  but  it  is  sufficient  if  it  contains 
an  offer  to  pay  all  that  may  be  found  due,  and  to  do  equity.  Murpkrei 
y.  Summerlin,  114  Ala.  54,  21  So.  470. 

A  bill  to  redeem  from  a  sale  on  foreclosure  must,  where  the  amount  neces- 
sary to  redeem  is  fixed  before  the  bill  is  filed,  allege  a  tender  of  that 
amount  before  the  filing  of  the  bill;  and  where  such  amount  is  not 
fixed  and  ascertainable  before  the  filing  of  the  bill,  the  bill  must  offer 
to  pay  whatever  sum  may  be  due.  Dawson  y.  Overmyer,  141  Ind.  43S, 
40  N.  £.  1005. 

An  offer  to  redeem  from  all  liens  claimed  by  defendant  w4ien  justly  an-1 
truly  ascertained  according  to  law,  and  to  pay  into  court  any  sum  which 
the  court  may  determine  to  be  proper,  and  perform  whatever  may  ap- 
pear equitable  and  right  in  the  premises,  is  sufficient  in  a  bill  to  re- 
deem, where  the  title  is  involved,  the  redemptioner  is  unable  to  knov 
exactly  the  sum  necessary,  and  the  holder  of  the  title  denies  the  right 
to  redeem.  Oordon  v.  Smith,  62  Fed.  503,  23  U.  8.  App.  451,  10  C.  C. 
A.  516. 

An  offer  in  a  bill  to  restrain  the  foreclosure  of  a  mortgage  and  to  have  it 
canceled,  to  pay  certain  notes  for  interest  past  due  on  the  mor^ge, 
if  they  are  held  valid,  instead  of  to  repay  all  that  the  plaintiff  had  r^ 
ceived  under  the  mortgage,  both  principal  and  interest, — ^makes  the  bill 
demurrable  for  lack  of  an  offer  to  do  equity.  Rosa  v.  New  England 
Mortg.  Secur.  Co.  101  Ala.  362,  13  So.  564  (Citing  American  Frtthold 
Land  Mortg,  Co.  v.  Seicell,  02  Ala.  170,  13  L.  R.  A.  299,  9  So.  143 ;  Sci^ 
England  Mortg.  Secur.  Co.  v.  Povcell^  97  Ala.  483,  12  So.  55). 

A  petition  in  equity  for  the  rescission  of  a  conveyance  of  land  because  of 
a  mistake  in  the  subject-matter,  which  alleges  that  plaintiff  13  ready 
and  willing  to  convey  back  to  defendant  the  land  purchased,  free  and 
dear  of  all  encumbrances  if  the  court  so  decree,  is  sufficient,  although 
the  land  has  been  sold  at  a  tax  sale  since  plointiff^s  purchase.  Ciopp 
y.  Greenlee,  100  Iowa,  586,  69  N.  W.  1049. 

A  complaint  in  an  action  by  a  grantor  to  set  aside  the  deed  on  the  gronnd 
of  fraud,  which  does  not  set  forth  that  the  grantor  offered  to  return 
the  stock  of  goods  which  constituted  the  consideration  in  the  deed,  id 
demurrable.    Walker  v.  Pogue^  2  Colo.  App.  149,  29  Pac.  1017. 

Contra,  Beach  v.  Cooke,  28  N.  Y.  508,  86  Am.  Dec.  260,  Affirming  39  Barb 
360.  But  here  there  was  a  prayer  for  an  accounting.  Moreover,  the 
question  arose  at  the  trial,  where  the  objection  is  too  late.  See  Scher- 
merhom  v.  Talman,  14  N.  Y.  129. 

*  Wells  y.  Strange,  5  Ga.  22;  Columbia  y.  RotJischild,  1  Sim.  94,  103  (bilU 
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for  accounting;  offer  no  longer  held  neoeasaxy,  because  a  decree  against 
plaintiff  necessarily  follows  if  balance  is  against  him). 

*  Quin  T.  Brittain,  Hoffm.  Ch.  353. 

*  Moi>re  V.  Cra/wford,  130  U.  S.  122,  82  L.  ed.  878,  9  Sup.  Ct.  Rep.  447  (bill 

to  compel  conveyance;  showing  nothing  to  be  due). 

A  taxpayer's  bill  to  cancel  void  bonds  of  the  municipality  need  not  allege 
a  restoration  of  the  consideration,  or  even  offer  to  restore  it,  since  he 
has  no  power  himself  to  restore  property  held  by  the  district.  Miller  v. 
Perris  Irrig.  Dist,  92  Fed.  2G3  (Citing  Crampton  v.  Zahriskie,  101  U.  S. 
601,  25  L.  ed.  1070). 

A  complaint  in  an  action  to  set  aside  a  deed  and  an  assignment  upon  the 
ground  of  undue  influence  and  mental  weakness  need  not  allege  a 
restoration,  or  offer  to  restore  the  consideration,  where  the  only  con- 
sideration was  a  promise  to  support  plaintiff  for  life,  contained  in  the 
deed,  as  a  judgment  setting  aside  the  deed  would  also  set  aside  the 
promise;  and,  besides,  a  provision  in  a  deed  for  the  support  of  the 
grantor  during  life  cannot  be  specifically  enforced.  Tount  ▼.  Yount, 
144  Ind.  133,  43  N.  £.  136. 

*  Oage  v.  Kaufman,  133  U.  S.  471,  33  L.  ed.  725,  10  Sup.  Gt.  Rep.  406  (bill 

to  remove  a  cloud  on  title  created  by  a  tax  deed;  alleging  that  no 
taxes  were  due). 

A  cross-bill  in  a  suit  to  foreclose  a  mortgage,  seeking  to  recover  double  the 
amount  of  usurious  interest  alleged  to  have  been  paid,  will  not  be  held 
bad  on  demurrer  on  the  ground  that  there  is  no  offer  to  pay  the  sum 
admitted  to  be  due,  where  it  does  not  admit  any  balance  due,  but  claims 
more  than  complete  satisfaction.  Weathershee  r,  Atnerioan  Freehold 
Land  Morig,  Co.  77  Fed.  523. 

There  is  a  substantial  compliance  with  the  rule  that  one  seeking  to  have 
a  contract  canceled  must  offer  to  repay  any  sums  actually  received  by 
him  thereunder,  where  a  party  claims  that  if  the  position  taken  by 
him — ^that  he  is  not  indebted  at  all,  because  of  the  invalidity  of  the 
transaction — be  a  mistaken  one,  he  is  ready  and  offers  to  pay  whatever 
sum  the  court  may  adjudge  due  and  owing  to  defendant.  Neu>  England 
Mortg,  Seour.  Co.  ▼.  Powell,  97  Ala.  483,  12  So.  55. 

'Story,  £q.  PI.  196  (adding  that  in  point  of  practice  a  definite  sum  is 
commonly  tendered  in  such  cases,  in  order  to  recover  costs  it  the  sum 
found  due  falls  below  the  sum  tendered). 

Officees, 
«10.  Necessity  of  averments. 

One  seeking  to  recover  a  mxmioipal  office  to  which  he  has  been  le- 
gally appointed  need  not  expressly  allege  that  he  was  eligible  to  the 
office,  his  appointment  thereto  being  conclusive  of  his  eligibility.^ 

In  an  action  upon  an  official  bond  the  averment  that  the  officer  was 
acting  imder  color  of  authority  is  a  mere  conclusion,  and  not  sufficient 
to  show  that  the  injury  resulted  from  an  official  act* 

*  ColUnnf  ▼.  Cloheriy,  95  Ky.  330,  25  S.  W.  497. 
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The  notice  of  an  election  contest  ailing  that  plaintiif  was  regularly  and 
duly  nominated  for  the  oflke  of  county  judge,  and  that  he  was  "duly 
elected,"  sufficiently  alleges  that  he  possesses  the  requisite  qualifies- 
tions  to  entitle  him  to  hold  office,  if  such  an  allegation  is  necessary 
under  the  South  Dakota  election  law.  Church  ▼.  Walker,  10  S.  D.  90, 
72  N.  W.  101  (Citing  Rounds  ▼.  Smart,  71  Me.  380;  Ledbetter  t.  Ball, 
62  Mo.  422). 

*  Hawkins  ▼.  Thomas,  3  Ind.  App.  300,  20  N.  R  157. 

A  complaint  in  an  action  against  a  constable  and  the  sureties  on  his  bond 
for  false  imprisonment  is  demurrable  where  it  is  stated  that  defendant, 
"acting  under  color  of  his  office,"  falsely  arrested  ami  imprisoned 
plaintiff,  but  does  not  set  out  the  process  or  authority  showing  that 
defendant  was  acting  officially  in  the  line  of  his  duty  when  making 
the  arrest.    Landrum  t.  Wells,  7  Tex.  Oiy.  App.  625,  26  S.  W.  lOOL 

Obdti^ances. 

See  also  Bt-Ijlws,  S  135,  supra, 

411.  How  pleaded. 

In  the  absence  of  etatutory  provisions,  an  ordinanoe  or  the  material 
part  thereof  must  be  pleaded*  by  setting  forth  a  copy  as  in  case  of 
other  documents,*  or  by  setting  forth  the  substance  according  to  its 
legal  effect' 

This  rule  applies  not  only  to  action  for  penalties,  but  to  other  plead- 
ings.* 

A  general  allegation  that  the  ordinance  was  adopted,  or  that  it  was 
promulgated,  etc.,  "in  all  respects  as  required  by  law,"  is  not  suffi- 
cient°  Other^dse,  in  those  jurisdictions  where  the  statutory  short 
form  for  pleading  the  determinations  of  ofdcers  of  limited  jurisdic- 
tion is  sanctioned.* 

A  petition  for  the  recovery  of  a  tax  is  fatally  defective  when  it  fails 
to  allege  that  the  ordinance  under  which  the  tax  was  levied  was  passed 
by  the  city  council.  The  averment  that  it  was  in  force  is  insufficient, 
as  stating  a  mere  conclusion.^ 

An  averment  tliat  an  ordinanoe  granting  the  use  of  a  public  street 
for  railroad  purposes  is  void  because  passed  without  requisite  notice, 
and  because  not  based  upon  a  proper  petition  asking  for  its  passage^ 
is  a  mere  statement  of  a  conclusion  by  the  pleader,  and  insufficient.^ 

^  Oreen  r.  Indianapolis,  25  Ind.  490. 

The  complaint  in  an  action  hj  a  city  to  recover  a  penalty  for  Ttolatioii  of 
a  city  ordinance,  one  section  of  which  defines  the  offense  and  fixes 
the  penalty,  while  the  following  section  merely  provides  for  the  mode 
of  publication,  need  not  refer  to  the  latter  section,  but  only  to  the 
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former.    Lake  Erie  d  W.  R,  Co,  v.  NohlesviUe,  16  Ind.  App.  20,  44  N.  £. 
652. 

Oood  pleading  requires  the  pleader  to  set  out  so  much  of  a  munietpal 
ordinance  as  is  relied  upon  to  support  his  cause  of  action,  and  not  his 
mere  conclusion  as  to  its  legal  effect.  Southern  R.  Co,  v.  Prather,  1 10 
Ala.  588,  24  So.  836. 

^Barker  v.  New  York,  17  Wend.  199;  Green  v.  Indianapolis,  22  Ind.  192 
(action  for  penalty.  The  court  says  the  ordinance  must  be  pleaded  by 
copy,  like  a  statute  of  another  state). 

But  a  complaint  in  an  action  for  violation  of  a  municipal  ordinance  in 
Indiana  need  not  set  out  a  copy  of  the  ordinance,  if  it  recites  the 
number  or  section  charged  to  have  been  violated,  with  the  date  of 
adoption.    Shea  v.  Muncie,  148  Ind.  14,  46  N.  £.  138. 

So,  a  complaint  for  violating  a  municipal  ordinance  may  plead  the  ordi- 
nance by  reference  to  the  title,  subdivision  of  section,  and  chapter  of 
the  revised  and  codified  ordinances  of  the  dty,  and  need  not  set  out  the 
ordinance.    Philipshurp  v.  Weinatein,  21  Mont.  146,  53  Pac.  272. 

A  petition  by  a  city  in  a  special  assessment  proceeding  is  not  defective  for 
failure  to  recite  an  ordinance  for  the  proposed  improvement,  when  it 
avers  that  an  ordinance  was  passed  and  that  a  copy  is  attached  to  the 
petition,  although  it  is  accompanied  with  a  copy  of  the  report  of  the 
commissioner  of  public  works  addressed  to  the  city  council.  McChes- 
ney  v.  People  ex  rel.  Kocheraperger,  171  111.  267,  49  N.  E.  491  (Over- 
ruling Hull  V.  Chicago,  156  111.  381,  40  N.  E.  937). 

'^l  IMll.  Mun.  Corp.  §  413  (346)  4th  ed.  p.  481.  For  the  rule  as  to  docu- 
ments generally,  see  §  246. 

A.  pleader  is  not  required  to  literally  set  out  an  ordinance  relied  upon,  but 
he  must  at  least  state  its  substance;  and  a  mere  reference  to  it  is  in- 
sufficient.   Illinois  C.  R.  Co.  v.  AsMine,  171  III.  313,  49  N.  E.  521. 

^ere  reference  to  ordinances  by  numbers  and  dates  without  stating  their 
substance  is  not  sufficient  to  comply  with  the  established  rules  of  plead- 
ing. Shanfelter  v.  Baltimore,  80  Md.  483,  27  L.  R.  A.  648,  31  Atl. 
439. 

A.  city  ordinance  must  be  pleaded  in  a  dvil  action,  by  quoting  its  language 
or  setting  it  out  in  substance;  and  reference  to  it  by  number  and  title 
is  not  sufficient.    Watt  v.  Jones,  60  Kan.  201,  56  Pac.  16. 

Al  complaint  upon  a  city  ordinance  is  not  sufficient  in  referring  thereto 
by  title  and  date,  but  must  set  it  forth  in  substance,  if  not  in  hate 
verba.    Charleston  v.  Ashley  Phosphate  Co.  34  S.  G.  541,  13  S.  E.  845. 

But  a  complaint  in  an  action  against  a  railroad  company  for  a  death 
caused  by  its  negligence  need  not  state  the  title,  date,  authority  for 
passage  and  publication,  or  the  sujbstance  of  certain  municipal  ordi- 
nances referred  to  as  showing  such  n^Ugenoe.  Nohrden  v.  NortheMtern 
R.  Co.  54  S.  C.  492,  32  S.  E.  524. 

-* Plant  V.  Wormager,  5  Blackf.  236  (plea  justifying  trespass) ;  People  ex 
rel.  Houston  v.  New  York,  7  How.  Pr.  81  (alternative  mandamus) ; 
Pomeroy  v.  Lappeus,  9  Or.  363  (return  to  habeas  corpus). 
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*Orm«(ff  ▼.  LouitviUe,  70  K7.  107.  But  compare  eaaei  aa  to  tkc  vm  <if 
the  word  ''duly/'  in  i  277. 

An  allegation  that  an  ordinance  waa  enacted  by  a  town,  fay  ita  boeid  of 
tniBteee,  they  being  alone  authorized  to  enact  ordinancee,  ia  a  suiBcienc 
averment  as  to  what  oflioers  enacted  it.  Vinson  ▼.  Montioelio,  118  Ind. 
103,  10  N.  £.  734.  And  if  the  authority  to  paaa  it  was  dependent  upon 
condition  that  they  found  it  necessary,  it  is  not  needful  to  sTer 
they  so  found.    Stuyvesani  y.  New  York,  7  Cow.  588. 

*Lo9  Angeles  r.  Waldron,  66  Cal.  283,  3  Pac  800;  State  ea  reL  Oddie  t. 
Sherman,  42  Mo.  210,  holding  that  if  a  municipal  charter  is  pleaded  an 
allegation  that  an  election  by  the  board  was  duly  made  covers  tlie  ordi- 
nance regulating  the  election. 

For  the  Statutes  and  Their  Application,  see  Judgment,  S  337,  supra, 

A  complaint  referring  to  certain  ordinances  which  form  the  basis  for  the 
cause  of  action  ia  sufficient  as  against  a  general  demurrer,  though  the 
ordinances  are  not  set  out,  or  pleaded  as  permitted  by  Cal.  Code  Cir. 
Proc.  S  4&0,  by  reference  to  their  title  and  date  of  passage.  Amestoy  r. 
Electric  Rapid  Transit  Co.  05  Cal.  311,  30  Pac  550. 

The  petition  in  an  action  on  a  special  tax  bill  for  work  done  under  a  citj 
ordinance  need  not  plead  the  ordinance,  under  Mo.  Rev.  Stat.  1SS9,  i 
1407,  declaring  that  it  shall  be  sufficient  to  plead  the  making  and  issae 
of  the  special  tax  bill,  and  even  if  it  were  necessary  to  plead  the  ordi- 
nance, it  would  be  sufficient,  under  §  2078,  to  refer  to  it  by  title  and  daj 
of  its  passage,  without  setting  out  its  contents.  Kansas  CUy  v.  Porter, 
71  Mo.  App.  316. 

'  Eoton  V,  Louisville,  14  Ky.  L.  Rep.  170. 

A  petition  in  a  suit  upon  an  apportionment  warrant  for  improving  a  side- 
walk is  bad  where,  for  the  purpose  of  disclosing  the  terms  of  the  con- 
tract, it  refers  to  an  ordinance  which  is  not  alleged  to  have  been  duly 
passed.     Nevin  v.  Qaertner,  20  Ky.  L.  Rep.  1022,  48  S.  W.  153. 

*  North  Chicago  Street  R,  Co,  v.  Cheetham,  58  IlL  App.  318. 

OwNEUSHIP. 

412.  General  allegation.  418.  Continuance  presumed. 

413.  — after     ownership     shown     in      410.  Necessity  of  averments. 

third  person.  420.  Ownership    at   commencement  of 

414.  Evidences  of  title.  suit. 

415.  Defeasible  ownership.  421.  Ownership  at  time  of  loss  or  dam* 

416.  Alternative  source  of  title.  ages. 

417.  Ownership    imports    capacity  to     422.  Replevin,— Krlaim  and  delivery. 

own.  423.  Conversion. 

See  also  Assionuent,  §§  04-100,  supra;  Descent,  {  231,  supra;  Heib,  i  305,  tn- 
pra;  Seisin,  §  442,  infr*M;  Succession,  §  457,  infra;  Title,  S§  465-460,  infra. 

412.  General  allegation. 

A  general  allegation  that  the  plaintiff  was  the  owner  of  a  thing,^  or 
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that  a  thing  helonged  to  the  plaintiff^  or  even  describing  the  thing  as 
of  the  plaintiff,"*  is  sufficient  on  demurrer. 

*  McAllister  y.  Kuhn,  96  U.  S.  87,  24  L.  ed.  615  (allegation  that  plaintiff 
was  the  owner  of  specified  shares  represented  by  specified  certificates) ; 
Souter  v.  Maguire,  78  Cal.  543,  21  Pac.  183;  Murphy  v.  Bennett,  68  Cal. 
528,  9  Pac  738  (allegation  that  plaintiff  was  the  owner,  sufficient) ; 
PhcBtiix  Ins.  Co,  t.  Stark,  120  Ind.  444,  22  N.  E.  413  (allegation  that 
plaintiff  was  "the  owner,"  sufficient  under  a  policy  conditioned  that  he 
must  be  ''sole  and  absolute  owner".) ;  Strickland  v.  Fitzgerald,  7  Gush. 
532. 

In  an  action  on  a  Bfaeriff's  bond  for  malfeasance  with  respect  to  property 
levied  upon  iinder  an  alias  fieri  facias,  it  ifi  sufficient  for  plaintiff  to  aver 
her  ownership  of  the  judgment  in  general  terms,  leaving  the  manner  of 
acquiring  it  a  matter  of  evidence.  Bums  ▼.  George,  119  Ala.  504,  24  So. 
718. 

A  petition  in  an  injunction  suit  which  substantially  avers  plaintiff's  own- 
ership of  property  seized  under  execution  will  be  deemed  sufficient, 
where  it  is  not  met  by  any  exception  calling  for  greater  particularity 
of  statement.     Hart  v.  Connolly,  49  La.  Ann.  1587,  22  So.  809. 

A  complaint  in  a  suit  to  foreclose  a  mortgage  securing  a  note  payable  to 
bearer  sufficiently  alleges  the  ownership  of  the  note  by  averring  that  the 
plaintiff  is  now  the  legal  owner  and  holder  of  said  note.  Stoddard  t. 
Bill,  38  S.  C.  385,  17  S.  E.  138. 

Allegations  in  an  answer  in  a  suit  to  quiet  title  to  mining  ground,  that  de- 
fendants are  the  owners  and  possessed  of  the  said  lands  under  and  by 
virtue  of  a  grant  and  conveyance  from  a  certain  railroad  company,  and 
by  reason  thereof  are  the  owners, — are  not  bad  as  stating  legal  concln- 
sions,  but  are  allegations  of  fact.     O'Keefe  v.  Cannon,  52  Fed.  898. 

But  the  averment  in  a  complaint  of  the  ownership  of  a  lot  abutting  upon 
a  city  street  does  not,  as  against  a  demurrer,  raise  an  inference  of  own- 
ership of  the  fee  in  the  sidewalk  for  the  purposes  of  the  enforcement  of 
a  right  which  is  dependent  upon  the  ownership  of  the  fee.  Ertoin  ▼. 
Central  U.  Teleph.  Co,  148  Ind.  365,  46  N.  £.  667,  47  N.  E.  663. 

•  1  Chitty  PI.  16th  Am.  ed.  395 ;  Scofield  v.  Whitelegge,  49  N.  Y.  259,  Affirm- 
ing 10  Abb.  Pr.  N.  S.  104,  1  Jones  &  S.  179  (explaining  Levin  v.  Russell, 
42  N.  Y.  251 ;  and  holding  that  "the  following  goods  and  chattels  of  the 
plaintiff,"  is  a  sufficient  allegation  of  his  ownership) ;  Childs  v.  Hart, 
7  Barb.  370  (allegation  that  defendant  "took  one  piano  of  him,  the  said 
plaintiff,"  sufficiently  alleges  ownership). 

An  allegation  in  the  complaint  in  an  action  brought  by  an  administrator 
of  a  stockholder  against  a  corporation,  that  plaintiff  is  a  stockholder, 
eufficiently  shows  the  ownership  of  the  stock  by  his  estate.  Jones  v. 
Pearl  Min.  Co,  20  Colo.  417,  38  Pac.  700. 

And  an  averment  in  a  suit  to  foreclose  a  mortgage,  that  certain  coupons 
"are  due  and  wholly  unpaid,  together  with  interest  thereon,  to  your  ora- 
tor and  other  holders  of  said  bonds/' — is  a  sufficient  averment  of  owner* 
ship.     Toler  v.  East  Tennessee,  V.  d  6.  R,  Co.  67  Fed.  168. 
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413.  —  after  ownenhip  shown  in  third  person. 

If  the  pleading  shows  ownership  in  a  third  person, — as  in  case  of 
an  instrument  for  payment  of  money  expressly  payable  to  a  tliird  per- 
son,— an  allegation  of  ownership  in  the  plaintiff  is  not  enough,  but 
facts  showing  transfer  must  be  alleged.^  And  the  objection  is  avail- 
able under  a  demurrer  for  not  stating  facts  sufficient  to  constitute  a 
cause  of  action.^ 

*  Thomas  v.  Desmond,  12  How.  Pr.  321;  Adams  v.  Holleyy  12  How.  326;  Hy- 
att ▼.  McMahon,  25  Barb.  457;  Brown  ▼.  Richardson,  20  N.  Y.  472; 
Reversing  1  Bo»w.  402  (bills  and  notes) ;  McNeil  v.  United  Order  of  0. 
C.  131  Pa.  339,  18  Atl.  899  (benefit  certificate  payable  in  terms  to  wife; 
administrator  of  deceased  sued,  ailing  that  it  belonged  to  the  estate 
and  there  were  no  other  assets  to  pay  debts.  Bad  on  demurrer  for 
want  of  showing  transfer). 

In  Amory  v.  Laxcrence,  3  Cliff.  523,  an  allegation  that  complainant  ''pro- 
cured an  assignment"  of  the  thing  from  the  assignee  in  bankruptcy  oi 
the  original  owner  was  held  sufficient,  without  stating  that  the  assignee 
had  leave  of  court  to  assign. 

A  complaint  in  an  action  by  an  assignee  on  a  replevin  bond,  alleging  that 
plaintiff  is  the  owner  of  the  cause  of  action,  but  containing  no  allega- 
tion that  the  bond  has  been  assigned  or  transferred  to  her,  does  not  state 
a  cause  of  action.     Oallup  v.  lAohteTf  4  Colo.  App.  296,  35  Pac.  985. 

The  declaration  by  a  bank  on  a  note  indorsed  to  one  who  is  in  fact  its 
cashier  must  contain  allegations  showing  that  such  person  is  its  cashier 
and  that  the  bank  owns  the  note.  Hobbs  v.  Chemical  Nat.  Bank,  97  Ga. 
624,  25  6.  £.  348. 

An  allegation  by  the  payee  of  a  note,  that  he  has  paid  the  amount  thereof 
to  a  subsequent  indorsee,  is  not  a  sufficient  allegation  that  the  plaintiff 
is  the  owner  and  holder  thereof.  Johnson  v.  Arlidge  (Tex.)   17  S.  W.  28. 

And  failure  of  the  complaint  in  an  action  by  a  consignor  against  a  carrier 
to  recover  damages  for  unreasonable  delay  in  transporting  the  property, 
to  allege  ownership  of  the  property  in  him,  or  facts  showing  such  own- 
ership, is  a  fatal  defect,  where  another  was  named  as  consignee  in  the 
bill  of  lading,  as  the  presumption  is  that  the  consignee  is  the  owner  of 
the  property.  Butler  v.  Pittsburgh,  C.  C.  d  8t.  L.  R.  Co.  18  Ind.  App. 
656,  46  K.  £.  92. 

'  See  S  7,  supra;  Wilson  v.  Galey,  103  Ind.  257,  2  N.  E.  736. 

414.  Evidences  of  title. 

Allegations  setting  forth  evidences  of  title  are  not  alone  sufficient 
in  place  of  an  allegation  of  ownership;*  but  an  all^ation  that  the 
party  holds  title  under  a  specified  instrument,  pleading  it  in  full,  is 
aufficient  if  the  instrument  shows  title  in  him.*  But  for  this  purpose 
title  in  the  grantor  must  be  alleged,'  unless  it  must  be  presumed  bj 
Jaw, — as,  where  the  government  is  the  grantor. 


Vn. ^FOa  Uf SUFFICIENCY  ;  PABTICULAB  ALLEaATIONB.     641 

^Minium  ▼.  Alexandre,  5  Fed.  117  (allegation  that  goodfl  were  consigned 
to  libellantfl,  and  bills  of  lading  issued  to  them,  sjid  of  damage  to  them 
in  the  value  of  the  goods  by  their  loss, — not  sufficient  as  an  allegation 
of  ownership). 

Compare  Morrison  v.  Lewie,  17  Jones  &  S.  178  (replevin  for  goods  bought 
by  fraud;  allegation  that  plaintiff  sold  and  delivered  to  defendant  goods, 
etc.,  sufficiently  shows  that  plaintiff  had  a  special  property  in  them,  and 
which  seems  sufficient  to  show  ownership) . 

*  American  Bell  Tel.  Co,  v.  Southern  Tel.  Co.  34  Fed.  803. 

'ifoy  V.  Firet  Nat.  Bank,  19  111.  App.  604;  Gardner  v.  Soovill,  1  How.  Pr. 
N.  S.  272  (allegations  of  a  transfer  to  plaintiff  from  a  third  person, 
without  alleging  ownership  in  such  third  person). 

415.  Defeasible  ownership. 

The  fact  that  the  ownership  alleged  appears  to  be  defeasible  by  con- 
ditions subsequent  does  not  alone  impair  the  effect  of  an  allegation  of 
ownership.^ 

^  Malcolm  v.  O'Reilly,  14  Jones  &  S.  222 ;  Schoenrook  v.  Farley,  17  Jones  & 
S.  302. 

416.  Alternative  source  of  title. 

Under  the  new  procedure  a  positive  allegation  of  ownership  or  title 
is  not  demurrable  because  it  states,  in  the  alternative,  two  grounds  or 
sources  of  title.^ 

^  Marie  y.  Oarrison,  83  N.  Y.  14,  Reversing  13  Jones  &  S.  157  (allegation 
that  plaintiffs  hold  certain  stock  either  in  their  own  right  or  in  trust, 
held  sufficient  on  demurrer). 

Compare  Creeeet  v.  Mitton,  1  Ves.  Jr.  440,  holding  that  an  allegation  of 
holding  in  right  of  a  lease  or  otherwise  was  demurrable. 

417.  Ownership  imports  capacity  to  own. 

An  all^ation  of  ownership  imports  capacity  to  own,  as  against  a 
demurrer.* 

^  Spies  y.  Aeoeseory  Transit  Co.  5  Duer,  662. 

In  an  action  to  enforce  against  a  married  woman,  as  a  shareholder  in  an 
insolvent  national  bank,  an  assessment  on  the  stock,  an  allegation  that 
she  was  the  owner  is  an  allegation  that  she  was  the  lawful  owner  and 
bad  the  capacity  to  own  such  shares.  Bundy  v.  Cocke,  128  U.  6.  185, 
32  L.  ed.  397,  0  Sup.  Ct.  Rep.  242. 

418.  Continuance  presumed. 

Ownership  once  shown  is  presumed  to  continue.' 
Abb.  Pl.  Vol.  L— 41. 
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^Pryoe  ▼.  Jordan,  69  Cal.  569,  11  Pac.  185;  Van  Rengaelaer  v.  BoneMteel,  24 

Barb.  365;  Taylor  v.  Corhiere,  8  How.  Pr.  385. 
Compare  chapter  v.,  8  13,  and  S  220,  9upra, 

In  a  suit  by  the  payee  of  a  promissory  note  against  the  maker,  it  is  not  nec- 
essary for  plaintiff  to  allege  that  he  has  not  transferred  it,  since  he  is 
presumed  to  remain  the  holder  and  owner  until  the  contrary  is  msde  t  > 
appear.     Wilkins  ▼.  McOuire,  2  App.  D.  C  448. 

But  a  bill  for  infringement  of  a  patent  is  demurrable  for  failure  to  allege 
that  the  patent,  although  alleged  to  have  been  issued  to  the  complain- 
ant, was  owned  by  him  at  the  date  of  filing  the  bill,  as  his  ownership 
cannot  be  presumed  to  have  continued.    Lettelier  ▼.  ifann^  79  Fed.  81. 

But  plaintiff's  allegation  that  he  was  owner  at  the  time  of  commencing  his 
action  is  not  put  in  issue  by  an  answer  alleging  that  defendant  was 
owner,  or  received  the  articles  by  transfer  from  plaintiff  at  a  prenous 
time.    Brevoort  v.  Brevoort,  8  Jones  &  S.  211. 

419.  Necessity  of  aTermeats. 

In  an  action  for  breach  of  a  contract  to  purchase  property,  it  need 
not  be  averred  that  the  plaintiff  was,  at  the  date  of  the  contract,  tiie 
owner  and  possessor  of  such  property.* 

A  bill  to  recover  money  lost  on  a  bet  is  not  fatally  defective  in  fail- 
ing to  specifically  state  that  complainants  were  the  owners  of  ^ 
money  bet.* 

A  complaint  in  an  action  by  an  administratrix  to  foreclose  a  mart 
gage  need  not  allege  that  the  plaintiff  is  the  owner  and  bolder  of  the 
mortgage  and  the  notes  secured  thereby,  where,  on  their  face,  they  are 
made  to  the  plaintiff's  intestate  and  are  in  her  possession  as  adminis- 
tratrix.' 

Nor  need  the  complaint  in  an  action  to  recover  an  amount  deposited 
by  plaintiff  with  defendant's  intestate  allege  specifically  that  plaintiff 
was  the  owner  of  the  property  deposited,  or  state  the  business  in  nAiA 
such  intestate  was  engaged.* 

A  complaint  in  an  action  to  recover  a  deposit  in  a  savings  bank  by 
plaintiffs  claiming  under  a  gift  or  declaration  of  trust  by  the  depos- 
itor, averring  that  the  plaintiffs  are  the  owners  of,  and  entitled  to  re- 
ceive, the  deposit,  need  not  allege  that  the  depositor  was  the  owner  of 
the  money  at  the  time  she  deposited  it,  or  at  any  time.' 

One  suing  on  a  note  made  payable  to  his  order  need  not  specially 
allege  tliat  he  is  the  owner  and  holder.' 

A  petition  in  an  action  by  a  husband  for  injuries  to  the  separate 
property  of  his  wife  should  allege  ownership  in  her.^ 

*  JTZeeb  v.  Bard,  7  Waab.  41,  34  Pao.  138  (the  reason  is  that,  under  a  ooo- 


VII. FOB  INStrFFICIENCT ;  PARTICUI*AJ6  ALLEGATIONS.  643 

tract  to  convey  at  a  future  time,  nonownership  at  the  time  of  the  con* 
tract  will  not  affect  its  validity). 

But  a  complaint  in  an  action  for  damages  from  negligent  delay  in  deliver- 
ing a  tel^^am  relating  to  a  sale  of  cotton  in  the  future  must  allege 
ownership  in  the  seller,  an  intention  to  have  an  actual  delivery,  or  the 
other  facts,  w4iich  under  S.  C.  Rev.  Stat.  1893,  S  1860,  the  plaintiff  in 
an  action  to  enforce  such  sale  would  have  the  burden  of  establishing, 
as  a  contract  in  futures  in  violation  of  §  1869  would  not  support  th* 
action.    Qisi  v.  Western  U.  Teleg,  Co.  45  S.  G.  344,  23  S.  £.  143. 

*IAllard  v.  Mitchell  (Tenn.  Oh.  App.)  37  S.  W.  702. 

*  Locke  V.  Klunker,  123  Cal.  231,  66  Pac  993. 

*  Coldiron  v.  Treadway,  18  Ky.  L.  Hep.  1064,  39  S.  W.  832. 

*  Booth  V.  Oakland  Bank  of  Savinga,  122  Cal.  19,  54  Pac.  370. 

*  Durant  v.  Murdock,  3  App.  D.  C.  114. 

An  averment  that  notes  sued  on  were  executed  and  delivered  to  plaintiff  by 
defendants  sufficiently  avers  ownership  in  the  former;  and  an  express 
allegation  that  he  is  the  holder  or  owner  is  unnecessary.  Frank  v.  /. 
8.  Brovm  Hardware  Co,  10  Tex.  Civ.  App.  430,  31  8.  W.  64. 

*  Galveston,  H,  d  8.  A.  R.  Co.  t.  Btookton,  16  Tex.  CAv.  App.  145,  38  S.  W. 

647. 

420.  Ownership  at  conunencement  of  suit. 

ITie  failure  of  a  complaint  to  show  that  plaintiffs  were  the  owners 
of  the  contract  sued  on  at  the  commencement  of  the  suit  should  he 
reached  hy  demurrer.^ 

Plaintiff's  ownership  of  the  demand  sued  upon  at  the  commence- 
ment of  the  suit  is  sufficiently  pleaded  by  a  count  ailing  an  assign- 
ment of  the  same  to  him  by  the  original  owner  within  a  month  before 
the  suit,  and  that  the  defendant  has  never  paid  the  same.* 

A  bill  for  infringement  of  a  patent,  which  fails  to  allege  ownership 
of  the  patent  at  the  date  of  filing  the  bill,  is  demurrable.' 

A  right  dependent  upon  present  ownership  is  not  alleged  by  aver- 
ring an  ownership  at  a  time  past  Ownership  at  the  time  of  the  suit 
should  be  shown.* 

*  Tuticiler  v.  McCariy,  121  Ala.  366,  26  So.  828. 

*  Ellithrope  v.  John  H.  Vogelsang  Commiseion  Co,  67  Mo.  App.  261. 
"  Krick  V.  Jansen,  62  Fed.  823. 

*  mrwin  V.  Central  Union  Teleph.  Co.  148  Ind.  366,  46  N.  E.  667,  47  N.  B. 

663. 

Plaintiff  in  partition  must  allege  ownership  at  the  time  of  the  »uit.  Alle- 
gations of  ownership  months  before  are  insufBoient.  Brown  v.  Brown, 
133  Ind.  476,  32  N.  E.  1128,  33  N.  E.  615. 

An  allegation  in  the  petition  in  an  action  to  quiet  title,  that  "the  plaintiff 
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WBfl,  at  the  time  of  the  making  of  the  contract  thereinafter  moitioned, 
^e  owner,  and  is  now  and  has  been  for  more  than  fiye  years  last  past 
in  possession  of  the  premises  in  controversy,"  is  a  sufficient  allegation 
of  ownership  at  the  time  the  action  was  brought,  where  the  pleading 
contains  nothing  to  show  that  plaintiff  ever  parted  with  his  title  to  the 
property.  Boarbarough  v.  Mffrich,  47  Neb.  794,  66  N.  W.  867  (soffi 
ciency  to  support  decree). 

But  in  an  action  to  enforce  the  specific  performance  of  a  contract  for  the 
purchase  of  land  the  complaint  is  not  demurrable  for  want  of  an  alle- 
gation that  plaintiff  was,  at  the  commencement  of  the  action,  the  owner 
of  the  property,  where  it  avers  the  performance  of  every  condition  on  his 
part  and  sets  forth  a  tender  to  the  defendant  of  a  warranty  deed  in  fee 
simple  duly  executed  and  acknowledged.  Deford  y.  Hyde,  10  S.  D.  3S6.. 
73  N.  W.  266. 

And  a  complaint  to  enjoin  the  use  c^  a  private  way  appendant  to  Isnd 
granted  by  a  third  person  under  a  sublease  from  the  original  grantee§ 
thereof  need  not  allege  plaintiff's  ownership  of  the  land  subject  to  the 
easement  at  the  commencement  of  the  suit,  if  it  alleges  such  ownership 
at  the  time  of  the  conveyance  to  the  original  grantees.  Hooaier  Stone 
Co.  y.  Malott,  130  Ind.  21,  29  N.  £.  412. 

421.  Ownership  at  time  of  lou  or  damage. 

Bee  also  S§  422,  423,  supra,  as  to  Replevin  and  Conyersion. 

A  complaint  in  an  action  upon  an  insurance  policy  is  demnrrable 
for  failure  to  aver  that  plaintiff  was  the  owner  of  the  property  in- 
sured at  the  time  of  the  loss.^ 

A  complaint  by  minority  stockholders  of  a  corporation,  in  an  action 
to  reetrain  a  vote  by  the  stockholders  for  the  transfer  of  all  the  corpo- 
rate property,  need  not  allege  that  plaintiffs  were  the  owners  of  their 
shares  at  the  time  of  the  transactions  of  which  they  complain,  as  the 
act  needed  to  complete  sucli  transactions  has  not  yet  been  perf ormed.- 

^Weaiem  Auur.  Co,  y.  McCarty,  18  Ind.  App.  449,  48  N.  E.  265  (Citing 
Aurora  F.  Ins,  Co.  y.  Johtuon,  46  Ind.  315;  Home  Ins.  Co.  v.  Duke,  75 
Ind.  535;  ^tna  Ins.  Co.  y.  Kittles,  81  Ind.  96;  ^tna  Ins.  Co.  t.  Black, 
80  Ind.  513;  Indiana  Live  Stock  Ins.  Co.  y.  Bogeman,  4  Ind.  App.  237, 
30  N.  E.  7. 

Averments  in  an  action  upon  a  fire  insurance  policy  that  the  insured  wa« 
the  owner  of  the  property  at  the  time  the  policy  was  issued,  and  that 
he  occupied  the  premises  at  the  time  of  the  fire,  do  not  allege  ownership 
or  insurable  interest  in  the  insured  at  the  time  of  the  loss.  Pheniw  Ins. 
Co.  V.  Moffitt  (Ind.  App.)  51  N.  E.  948. 

But  a  petition  alleging  that  plaintiff,  being  the  owner  of  a  stock  of  good^. 
was  insured  by  defendant  against  loss  by  fire  to  it,  and  its  destructioit 
by  fire,  sufficiently  allies  plaintiff's  ownership  at  the  time  of  1ob»s. 
Queen  Ins.  Co.  y.  Leonard,  9  Ohio  C.  C.  46. 
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And  a  petition  in  an  action  upon  an  insnranoe  policy  is  not  demurrable  for 
failure  to  allege  the  plaintiffs'  ownership  of  the  property  insured  at  the 
time  of  the  fire,  when  it  is  alleged  that  the  defendants  insured  the 
plaintiffs'  stock  of  merchandise,  which  was  destroyed  by  fire,  and  the 
petition  is  constructed  upon  the  theory  that  the  plaintiffs  owned  the 
property  at  the  time  of  its  destruction.  Oerman  Ins,  Co,  v.  Pearlsi4>ne, 
18  Tex.  Civ.  App.  706,  46  S.  W.  832. 

So,  a  declaration  in  an  action  for  the  destruction  of  property  by  fire,  alleg- 
ing that  plaintiff  was  seised  and  possessed  of  certain  buildings  which 
were  burned,  in  whidi  was  the  property  destroyed,  is  sufficient  without 
any  allegation  that  the  plaintiff  owned  such  property,  although  it  is 
preferable  to  have  such  an  allegation  in  the  declaration.  KimhM  v. 
Borden,  95  Va.  203,  28  S.  £.  207. 

And  a  petition  which  states  that  the  plaintiffs  were  the  owners  of  the  in- 
sured property  at  the  time  of  the  issuance  of  the  policy,  and  declares 
upon  an  award  of  arbitrators  made  under  an  abritration  agreement, 
which  empowered  them  to  estimate  the  loss,  sufficiently  states  a  cause 
of  action,  although  it  is  not  alleged  that  the  plaintiffs  were  the  owners 
of  the  property  at  the  time  of  the  fire,  or  had  an  insurable  interest 
therein.    Phcmio  Ins.  Co.  v.  Haytoood,  50  Kan.  774,  52  Pac.  1133. 

An  averment  that  a  policy  of  insurance  was  issued  to  the  plaintiff  is  equiv- 
alent to  an  allegation  that  he  was  the  owner  of  it  in  a  suit  upon  the 
policy.     Oerman  Ins.  Co.  v.  Oihhs  (Tex.  Civ.  App.)  35  S.  W.  679. 

*  Forrester  v.  Boston  d  M.  Consol.  Copper  d  8.  If  in.  Co.  21  Mont.  544,  55 

Pac.  229,  353. 

422.  Beplevin,— claim  and  delivery. 

A  petition  in  replevin  or  daim  and  delivery  sliotild  allege  the  plain- 
tiff's ownership  of  the  property^  at  the  commencement  of  the  action.* 

Plaintiff  in  replevin,  who  bases  his  right  to  the  possession  of  the 
property  upon  a  special  ownership  therein,  must,  in  his  petition,  plead 
the  facts  creating  such  special  ownership.' 

*  Plaintiff's  ownership  of  property  is  sufficiently  aUeged,  in  the  ahsenee  of 

a  motion  to  reform,  in  a  petition  in  replevin,  by  an  averment  that  de- 
fendants wrongfully  detained  "the  following  property"  of  plaintiffs. 
Taylor  v.  Qrever,  6  Ohio  C.  C.  269. 

An  allegation  in  a  petition  in  replevin  that  the  defendants  wrongfully  de- 
tained from  the  pladntiff  goods  and  chattels  enomerated  sufficiently 
alleges  general  ownership  in  the  plaintiffs.  Wihnoi  v.  Lyon,  11  Ohio  C. 
C.  238. 

^Masterson  v.  Clark  (Cal.)  41  Pac.  796;  Truman  ▼.  Young,  121  Cal.  490, 
63  Pac.  1073;  Bane  v.  Peerman,  125  Cal.  220,  67  Pac  886;  Burgwald  v. 
Donelson,  2  Kan.  App.  301,  43  Pac.  100. 

An  allegation  in  an  action  to  recover  possession  of  a  piano,  that  plaintiff 
was  the  owner  and  entitled  to  the  immediate  possession  of  the  piano 
on  a  specified  date,  nearly  six  months  before  the  complaint  was  filed. 
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Ifl  inBuffident  to  show  that  he  wtm  entitled  to  its  poeaession  at  the  com- 
mencement of  the  action.  W,  W.  KimhaU  Co,  t.  Redfield,  33  Or.  292,  54 
Pac.  216. 

•  Grifpng  ▼.  CurtU,  50  Neb.  334,  69  N.  W.  968. 

Plaintiff  in  replevin  who  claims  special  ownership  hy  virtue  of  a  chatid 
mortgage  must,  in  his  petition,  all^;e  facts  showing  his  interest  in  the 
property  and  entitling  him  to  the  immediate  possession  thereof.  lior- 
cross  ▼.  Baldwin,  50  Neb.  885,  70  N.  W.  511. 

IHaintiff  in  replevin,  who  bases  his  right  to  possession  of  the  property  on 
a  special  ownership  by  virtue  of  a  chattel  mortgage,  must  plead  the 
facts  which  create  such  special  ownership  and  right  to  possessioa. 
Paxton  V.  Learn,  55  Neb.  459,  75  N.  W.  1096. 

A  petition  in  replevin  by  a  chattel  mortgagee,  which  alleges  that  plaintiff 
has  a  special  interest  in  the  property  under  his  mortgage,  and  that  be 
is  entitled  to  the  immediate  possession  thereof,  but  which  does  not  al- 
lege the  facts  in  reference  to  his  special  ownership  and  which  show  his 
right  to  possession,  does  not  state  a  cause  of  action.  /.  Thompson  d 
Sons  Mfg.  Co.  v.  Ifioholls,  52  Neb.  312,  72  N.  W.  217. 

423.  ConTersioii. 

A  general  allegation  of  ownership  is  sufficient  in  an  articHi  for  con- 
version, without  stating  how  such  ownership  was  acquired.^ 

But  while  ownership  or  right  of  possession  must  be  pleaded  and 
proved,  it  is  sufficient  if  facts  are  set  forth  which  show  right  of  prop- 
erty or  right  of  possession  in  the  plaintiff.* 

A  mortgagee  suing  in  trover  sufficiently  sets  forth  his  right  to  the 
property  by  averring  that  it  is  his  property.' 

The  petition  in  an  action  for  conversion  must  allege  plaintiffs  own- 
ership or  special  interest  in  the  property  at  the  date  of  the  convei^ 
sion.* 

But  a  complaint  in  an  action  for  conversion  need  not  allege  that 
the  plaintiff  was  the  owner  at  the  commencement  of  the  action.' 

^  Reed  v.  McRill,  41  Neb.  206,  59  N.  W.  775. 

« Yardum  ▼.  Wolf,  33  App.  Div.  247,  54  N.  Y.  Supp.  192. 

"  Duggan  v.  Wright,  157  Mass.  228,  32  N.  £.  159. 

A  mortgagee  of  chattels  who  brings  an  action  for  the  mortgaged  chattels 
against  a  third  party  must  set  up  in  his  complaint  the  facts  constitut- 
ing his  special  ownership,  and  a  mere  allegation,  as  a  conclusion,  that 
he  had  special  ownership,  right,  title,  and  lien  upon  and  to  the  property 
by  virtue  of  a  chattel  mortgage  given  him  by  a  designated  person,  is  not 
alone  sufilcient.     Raymond  Bros.  v.  MiUer,  50  Neb.  506,  70  N.  W.  22. 

*Kennett  ▼.  Peters,  54  Kan.  119,  37  Pac.  999;  Randall  v.  Persons,  42  Neb. 
607,  60  N.  W.  898. 

"  In  Bahoock  r.  Caldwell,  22  Mont.  460,  56  Pac  1081,  the  court  says:    It  it 
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not  necessary  in  a  case  of  this  kind,  where  damages  only  are  recoverable, 
that  plaintiff's  ownership  should  have  existed  when  the  action  was  be- 
gun. Barton  v.  Dunning,  6  Blackf.  209;  Baala  v.  Steioart,  109  Ind.  371, 
9  N.  E.  403;  Sawyer  v.  Rolertson,  11  Mont.  421,  28  Pac.  456.  In  an 
action  to  recover  the  possession  of  chattels  the  rule  is  different. 

Pabtnership. 

424.  Oeneral  allegation. 

A  general  allegation  that  specified  persons  were  partners  is  an  alle- 
gation of  fact,  and  sufficient  on  demurrer  unless  the  contract  is  set 
forth  and  fails  to  bear  out  the  allegation.^ 

^Alpera  v.  Schammel,  75  Cal.  590,  17  Pac.  708;  Sharp  v.  Hutchinson,  100 
N.  Y.  533,  3  N.  E.  500;  Ahendroth  v.  Van  Dolaen,  131  U.  S.  66,  33  L.  ed. 
57,  9  Sup.  Ct.  Kep.  619. 

Statement,  admitted  by  answer,  at  the  close  of  the  stating  part  of  a  bill 
for  an  accounting,  that  complainant  is  now  advised  that  defendant  and 
himself  are  partners,  is  not  sufficient  to  establish  the  existence  of  a 
partnershdp,  where  the  other  allegations  show  simply  a  contract  to  de- 
termine the  compensation  for  services  by  reference  to  a  percentage  of 
profits.     Olda  v.  Jiegan  (N.  J.  Eq.)  32  Atl.  827. 

PaTEjS'TS. 

425.  Infringement. 

A  bill  for  the  infringement  of  a  patent  is  demurrable  when  it  fails 
to  show  that  the  patent  is  letters  patent  of  the  United  States,  that  they 
were  issued  under  the  seal  of  the  Patent  Office,  or  signed  by  the  Sec- 
retary of  the  Interior  and  countersigned  by  the  Commissioner  of  Pat- 
ents, or  delivered  to  tlie  patentee,  or  for  what  term  they  were  issued, 
or  that  they  granted  the  exclusive  right  to  make,  use,  and  vend  the  in- 
vention throughout  the  United  States  and  the  territories  thereof,  or 
that  the  improvement  was  not  known  and  used  in  this  country,  and 
not  patented  or  described  in  any  printed  publication  before  the  al- 
leged invention  thereof  by  the  patentees,^  or  that  the  invention  was 
not  in  public  use  or  on  sale  more  than  two  years  previous  to  the  appli- 
cation for  the  patent.* 

Infringement  of  a  patent  is  not  sufficiently  charged  by  an  allega- 
tion that,  as  the  orator  is  informed  and  believes,  defendant  did  make 
and  vend  certain  articles  in  infringement  of  the  patent.^ 

A  bill  for  infringement  of  a  patent  by  two  or  more  persons  need  not 
in  terms  allege  that  the  infringement  was  joint* 

^Overman  Wheel  Co.  v.  Elliott  Hickory  Cycle  Co,  49  Fed.  S59;  Chehel  v. 
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American  R.  Supply  Co.  55  Fed.  825 ;  Diamond  Match  Co.  v.  Ohio  Maiek 
Co.  80  Fed.  117. 

A  bill  for  infriogement  of  %  patent,  which  fails  to  set  forth  that  the  inren- 
tion  has  not  been  previoufily  patented  or  described  in  any  printed  pub- 
lication, is  bad  upon  special  demurrer,  although  it  states  that  tbe 
invention  was  not  known  or  used  by  others  before  complainant's  inren- 
tion  or  discovery,  and  waa  not  in  use  or  on  side  in  this  countiy  for  more 
than  two  years  before  his  application  for  the  patent.  Button  t.  Star 
Slide  Seat  Co.  60  Fed.  747. 

A  plea  in  an  infringement  suit,  alleging  want  of  novelty  becauise  the  al- 
leged invention  had  been  previously  patented  on  certain  specified  dates 
by  other  parties,  prior  to  that  of  the  patent  in  suit,  is  insufficient  is 
failing  to  state  that  the  patents  pleaded  antedated  the  invention  in  luit 
Brichill  v.  Bartford,  57  Fed.  216. 

*  Nathan  Mfg.  Co.  v.  Craig,  47  Fed.  622. 

A  bill  for  infringement  of  a  patent,  alleging  that  the  improvements  were 
not  in  public  use  or  on  sale  in  this  country,  with  the  patentee's  coDBent 
or  allowance,  more  than  two  years  prior  to  his  application,  is  insufficient 
under  U.  S.  Bev.  Stat.  §  4886,  invalidating  a  patent  for  public  use  of 
the  invention  for  more  than  two  years  prior  to  the  application,  whether 
with  or  without  the  inventor's  consent.  Consolidated  Brake-Shoe  Co  t. 
Detroit  Steel  d  Spring  Co.  47  Fed.  804;  Coop  v.  Dr.  Savage  PhjfsM 
Development  Inet.  47  Fed.  800. 

*  Wyckoff  V.  Wagner  Typewriter  Co.  88  Fed.  615. 

A  bill  for  infringement  of  a  patent  for  a  process  of  manufacturing  fonu* 
ture  nails  does  not  sufficiently  allege  infringement  of  the  patent  by  al- 
legations that  defendant  has  made,  issued,  and  sold  nails  embracing  the 
improvement  described.  American  Solid  Leather  Button  Co.  t.  Et^pin 
State  Nail  Co.  50  Fed.  020. 

*  Indurated  Fibre  Industriea  Co.  t.  Oraoe,  52  Fed.  124. 

See  chapter  i.,  §  11,  ante,  as  to  Demurrer  for  Invalidity  Disclosed  on  tte 
Face  of  the  Patent. 

As  to  Pleading  in  Patent  Infringement  Suits,  see  note  to  CaldtoeU  v.  PoW' 
eU,  10  C.  C.  A.  505. 

Payment. 

426.  Payment  otherwise  than  in  money.     427.  Sufficiency  of  aveimentsi. 

426.  Pasnnent  otherwise  than  in  money. 

An  allegation  that  a  pecuniary  obligation  was  paid  in  another  me- 
dium than  money — as,  in  goods  or  services — ^is  insufBoient  unless  it 
alleges  acceptance  as  pa;y'ment.^ 

*  Corhett  v.  Eughea,  75  Iowa,  281,  SO  N.  W.  600  (anapwer  struck  out  on 

motion) ;  Jennings  v.  Oshome,  2  N.  Y.  City  Ct.  Rep.  106  (McAdam  Ch. 
J.;  Citing  Morley  v.  Culvertoell,  7  Mees.  &  W.  174). 
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According  to  UUoh  y.  Muller,  143  Mms.  370,  9  N.  E.  736,  adding  that  it 
was  80  accepted  ifl  not  enough  to  make  out  an  allegation  of  payment. 
Contra,  Jennings  v.  Oshame,  N.  Y.  Daily  Reg.  Feb.  4,  1886. 

An  answer  in  an  action  on  a  note,  setting  up  payment  by  giving  plaintiff's 
a  standing  order  on  the  levee  board  of  a  state,  is  insufficient  in  the 
absence  of  an  allegation  that  the  order  was  accepted  in  settlement  of 
the  note,  that  anything  was  paid  thereon,  or  that  it  was  of  any  value 
whatever.     Taylor  v.  Purcell,  60  Ark.  606,  31  S.  W.  567. 

In  an  action  on  a  promissory  note,  where  the  defendant  answers  that  the 
note  was  secured  by  a  chattel  mortgage  on  five  horses  which  were 
delivered  to  the  plaintiff  under  an  agreement  that  they  were  to  be 
accepted  in  full  satisfaction  of  the  debt,  the  plea  is  bad  for  want  of  an 
averment  that  the  horses  were  actually  accepted  in  full  payment  of  the 
claim  sued  for.  VanHaueen  t.  Broehl,  58  Neb.  348,  78  N.  W.  624 
(distinguishing  Bailey  t.  Coicles,  86  HI.  333). 

A  plea  averring  that  a  debt  was  paid  from  the  goods  of  the  debtor  or  the 
assets  of  his  estate  sufficiently  avers  that  such  goods  were  received  by 
the  creditor  under  an  agreement  that  they  should  be  taken  in  payment. 
Frank  v.  Thompson,  105  Ala.  211,  16  So.  634. 

i27.  Sufficiency  of  averments. 

Where  the  defense  set  up  is  payment,  pure  and  simple,  it  must  be 
stated  with  particularity  as  to  the  time,  amount,  and  manner  of  pay- 
ment, and  also  the  person  or  persons  to  or  by  whom  the  same  was 
made.^ 

The  remedy,  if  a  defense  of  payment  does  not  aver  to  whom  the 
payment  was  made,  is  by  motion  to  make  it  moi-e  specific  in  that  re- 
spect, and  not  by  demurrer.* 

A  positive  averment  in  a  bill  that  a  debt  had  been  paid  is  not  ren- 
dered ineffectual  by  the  fact  that  the  statement  of  the  method  of  pay- 
ment is  confused.^ 

*  Mallory  t.  Miner,  9  Kulp,  166,  6  Northampton  Co.  Rep.  330. 

An  allegation  of  payment  of  all  arrearages  upon  a  premium  note  given  aa 
insurance  company,  to  collect  an  assessment  upon  which  the  action  is 
brought,  is  too  indefinite  when  it  fails  to  show  to  whom,  how,  or  in  what 
amount,  the  payment  was  made.    Solly  t.  Moore,  1  Pa.  Dist.  R.  688. 

An  affidavit  of  defense  alleging  payment  should  state  with  as  great  par- 
ticularity aa  possible  the  time,  manner,  and  amount  of  the  payment  or 
payments  made.     McGuire  t.  Conway,  10  Pa.  Co.  Ct.  298. 

But  in  Delaware  an  affidavit  of  defense  alleging  "payment,"  without  further 
alleging  the  facta,  is  sufficient.    Ridings  v.  McMenamin,  1  Penn.  (Del.) 
15,  39  Atl.  463. 

•McGrath  v.  Pithin,  26  Misc.  862,  56  N.  Y.  Supp.  398  (Citing  Farmers'  S 
Citizens'  Bank  T.  Sherman,  6  Bosw.  181;  Huhener  v.  Sins,  2  Law  Bull. 
64). 
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But  in  Georgia,  a  plea  alleging  that  a  debt  claimed  by  plainiiff  '*1im  been 
fully  paid  off  and  disdiarged  before  the  entering"  of  the  suit  is  demur- 
rable for  failure  to  allege  with  reasonable  certainty  when,  how,  or  to 
whom  the  payment  was  made.  Worthatn  ▼.  Sinclair,  98  Ga.  17S,  25  S. 
E.  414. 

^Overall  r.  Ai?ant  (Tenn.  Ch.  App.)  46  S.  W.  103L 

Pebmission. 

tSee  also  Consent,  |  146,  Bupra, 

-428.  Implies  knowledge  and  consent. 

An  allegation  that  a  thing  was  done  "with  the  permission  of  a 
^artj  is  a  sufficient  allegation  that  it  was  done  with  his  knowledge  and 
•consent* 

^  Or<m  T.  Stienes,  69  Iowa,  124,  28  N.  W.  475  (so  held  on  motion  for  in 
junction  in  an  action  to  enjoin  use  of  premises  for  liquor  traffic; ; 
Loosey  ▼.  Orser,  4  Boew.  391,  404  (escape;  allegation  that  sheriff  per- 
mitted escape  must  be  understood  to  be  an  escape  by  consent)  • 

Contra,  Toll  t.  Alvord,  64  Barb.  568. 

Possession. 

429.  Sufficiency  of  ayerments. 

An  allegation  that  one  is  seised  in  fee  simple  is  a  sufRcient  allega- 
tion of  possession  to  maintain  a  bill  to  remove  a  cloud.* 

A  bill  to  remove  a  cloud  on  title,  which  fails  to  show  whether  or  not 
-defendants  are  in  possession,  is  demurrable  as  failing  to  show  that  an 
action  at  law  cannot  be  maintained.^ 

But  an  averment  in  a  bill  to  remove  a  cloud  on  title,  that  since  the 
purchase  by  the  complainants  they  have  resided  on  the  property  and 
:are  now  in  possession  thereof,  which  property  is  particularly  described 
in  a  deed  to  the  complainants  attached  as  an  exhibit  to  the  bill,  is  a 
sufficient  averment  of  possession.* 

A  complaint  in  an  action  by  tenants  in  common  for  partition  of 
land  need  not  allege  that  they  are  in  possession  thereof.* 

The  petition  in  an  action  for  conversion  of  personal  property  of 
which  plaintiff  is  not  in  possession  at  the  time  of  oonversion  must 
-allege  that  he  was  entitled  to  its  immediate  possession.' 

In  replevin  the  plaintiff  should  allege  his  right  to  the  immediate 
jx)Sse8sion  of  the  property.® 

*  District  of  Columbia  t.  Hufiy,  13  App.  D.  C.  175  (Citing  Oage  t.  Kauf' 
man,  133  U.  S.  471,  33  L.  ed.  726,  10  Sup.  Ct.  Rep.  406). 
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*8ouihem  P.  R,  Co.  v.  Goodrich,  57  Fed.  879. 

•hidden  y.  Canon,  122  Ala.  518,  26  So.  133. 

^Alexander  ▼.  Qilhon,  118  N.  C.  796,  24  S.  E.  748. 

A  petition  in  a  suit  for  partition,  which  shows  that  the  parties  to  the 
suit  are  the  owners  of  the  land,  need  not  ezpresaly  aver  that  they  are 
in  possession,  as  that  will  be  presumed  in  the  absence  of  anything 
appearing  to  the  contrary.  Hayes  v.  McReynolda,  144  Mo.  348,  46  S. 
W.  161. 

So,  an  allegation  in  a  complaint  for  partition,  that  plaintiff  and  the  de- 
fendants are  seised  and  possessed  of  all  the  real  estate  described,  suffi- 
ciently alleges  possession  on  the  part  of  the  plaintiff.  Balen  t.  JacqueUn, 
67  Hun,  311,  22  N.  Y.  Supp.  193. 

*Kennett  t.  Peters,  64  Kan.  119,  37  Pac.  999. 

*But  a  complaint  in  replevin  is  sufficient  when  it  states  the  particular 
fact^  which  entitle  plaintiff  to  possession  of  the  property,  although  it 
does  not  allege  in  words  that  plaintiff  is  the  owner  and  entitled  to  the 
possession  thereof.     Visher  t.  Smith,  91  Cal.  260,  27  Pac.  650. 

A  complaint  in  replevin  fails  to  state  a  cause  of  action  when  it  states  that 
plaintiff  was  and  is  the  o\vner  and  in  the  possession  of  the  property 
sued  for.  Carman  ▼.  Ross,  64  Cal.  249,  29  Pac.  510.  Such  an  aver- 
ment is  equivalent  to  an  allegation  that  the  plaintiff  was  in  possession 
of  the  property  sued  for  at  the  commencement  of  the  action. 

TDie  right  of  possession  in  the  mortgagee  of  mortgaged  chattels  is  not  suffi- 
ciently pleaded  in  a  petition  in  replevin  against  a  third  person,  alleging 
generally  that  plaintiff  is  entitled  to  the  immediate  possession.  Camp 
V.  Pollock,  45  Neb.  771,  64  N.  W.  231. 

A  petition  in  replevin  must  aver  title  other  than  mere  possession,  where 
defendant  claims  title  in  himself.  Benedict  d  B,  Mfg.  Co.  v.  Jones,  60 
Mo.  App.  219. 

A  petition  dn  replevin  averring  that  the  defendant  wrongfully  demandeil 
certain  goods  of  the  plaintiff  described  need  not  aver  that  plaintiff  is 
entitled  to  the  possession.  Or  ever  v.  Taylor,  53  Ohio  St.  621^  42  N. 
£.  829. 

PcjBLic  Use. 

430.  Conclnsion  of  law. 

In  an  action  to  enforce  the  payment  of  special  taxes  for  benefits, 
an  allegation  in  the  answer  that  the  tax  is  an  attempt  to  take  the 
property  of  the  defendant  for  an  alleged  pnblic  use  in  violation  of 
the  Constitution  is  tlie  mere  statement  of  a  legal  oonclusioiL^ 

•  Eemofl^  Y.  SohuUe,  IW  Mo.  409,  66  S.  W.  163. 

Eatiitcation. 

431.  An  issuable  fact. 

Katification  with  knowledge  is  an  issuable  fact ;  and  a  general  alle- 
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gation  thereof  is  sufficxeiit  on  demurrer,  without  stating  the  pa^ 
ticulars.^ 

>  VoileM  ▼.  Beard,  58  Ind.  510  (allegation  that  infant^  with  foU  kDowled^e 
of  the  facts,  ratified  and  oonflrmed  aaid  agreement,  ■offieiefit). 

An  answer  alleging  that  plaintiffs,  with  full  knowledge  of  all  the  facts  is 
any  way  connected  with  or  relating  to  the  transactions  in  question,  duly 
ratified  and  confirmed  in  all  respects  a  paymoit  to  defendants  of  a  speci- 
fied sum  mentioned  in  the  o(Mnplaint»  and  elected  to  consider  the  saow 
a  proper  and  Talid  payment  to  them  at  the  request  and  for  the  account 
of  a  specified  company, — is  not  objectionable  as  stating  a  conclusion  of 
law  only.    Spies  ▼.  Monroe,  35  App.  Div.  527,  54  N.  Y.  Supp.  916. 

But  an  averment  in  an  action  against  an  accommodation  acceptor  of  a  bill 
of  exchange,  that  the  defendant  ratified  the  diversion  of  the  bill  by  the 
plaintiff  from  the  express  purpose  for  which  it  was  accepted  after 
knowledge  that  it  had  been  diverted,  is  insufficient;  since,  .when  a  raii- 
fication  is  relied  upon,  it  is  necessary  to  allege  the  facts  constituting 
such  ratification.  Farley  Hat.  Bank  t.  Eenderson,  118  Ala.  441,  24 
So.  428. 

And  an  averment  in  a  petition  based  upon  a  warrant  issued  by  a  school 
district  for  furniture,  that  the  voters  of  the  schoc^  district  ratified  the 
purchase  of  the  articles,  states  a  mere  conclusion,  and  is  not  an  allega 
tion  of  an  ultimate  or  issuable  fact.  Markey  T.  Bokool  Diet,  No.  18,  5S 
Neb.  479,  78  N.  W.  932. 

Reasonable  Time. 

482.  Allegation  necessary.  434.  Meaning  of, — ^what  Is. 

433.  An  issuable  fact. 

See  also  Contbacts,  |  163,  eupra» 

432.  Allegation  necessary. 

On  a  oantract  not  so  pleaded  as  to  show  that  defendant  agreed  to 
perform  within  a  fixed  time,  the  lapse  of  a  reasonable  time^^  or  the 
making  of  a  request,^  must  be  alleged. 

*Pope  V.  Terre  Haute  Car  d  Mfg.  Co,  107  N.  Y.  61,  13  N.  E.  592. 
*Read  v.  Smith,  I  Allen,  519. 

433.  An  issuable  fact. 

At  common  law,  an  allegation  tliat  a  thing  was  or  was  not  done 
within  a  reasonable  time,  without  stating  particulars,  is  not  deemed 
a  conclusion  of  law,  but  an  allegation  of  fact ;  and  is  sufficient  on  de- 
murrer,^ unless  the  duty  or  obligation  in  question  is  so  dependent 
upon  the  law  that  the  question  of  reasonableness  would  be  for  the 
court.^ 
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It  is  the  better  opinion  that  under  the  new  procedure^  if  time  is 
material^  the  time  should  be  specified.' 

^Chitty,  PL  loth  Am.  ed.  248  (reasonable  time  to  allow  wheat  to  lie  on  the 
ground  after  cutting) ;  Id.  563  ( reasonable  number  of  herds  for  pas- 
turage). 

'Parmalee  ▼.  Bethlehem,  57  Conn.  270,  274,  18  Atl.  94  (allegation  that  the 
justice's  judgment  was  not  rendered  until  "long  after"  the  expiration  of 
the  return  hour,  insufficient  to  show  unreasonable  delay,  because  the 
period  should  be  stated,  that  the  court  might  see  it  was  unreasonable). 

Compare  Afpeabanck,  |  89,  supra;  Co:ttract8,  S  163,  supra;  Duly,  S  277, 
supra. 

*  See  Contracts,  |  181,  supra;  Oiteb,  |  408,  supra, 

434.  Meaning  of, — ^what  is. 

An  all^ation  that  an  act  was  done  within  a  reasonable  time  is  not 
equivalent  to  alleging  tliat  it  was  done  promptly^  or  directly.* 

^  Tobias  y.  Lissherger,  105  N.  Y.  404,  410,  59  Am.  Rep.  509,  12  N.  £.  13, 
holding  that  a  contract  to  ship  "promptly''  admits  of  less  delay  than 
one  to  ship  within  a  reasonable  time. 

*Duno<M  T.  Topham,  8  C.  B.  225. 

Keceivess. 

435.  Appointment. 

A  statement  in  a  verified  complaint  for  the  appointment  of  a  re^ 
ceiver,  that  thero  is  an  emergency  requiring  one  to  be  appointed  im- 
mediately, without  notice  to  the  adverse  party,  is  insufficient  as  being 
a  mere  statement  of  the  pleader's  opinion.^  And  an  averment  in  a 
complaint  that  the  appointment  of  a  receiver  of  property  was  without 
jurisdiction  is  a  mere  conclusion  of  law.^ 

A  complaint  by  the  receiver  of  an  insolvent  debtor  in  an  action  to 
recover  personal  property  transferred  by  the  debtor  to  defraud  his 
creditors  is  insufficient,  where  it  fails  to  allege  in  what  action  of  pro- 
ceeding he  was  appointed  receiver,  or  by  what  court  or  officer.' 

A  receiver  must,  in  an  action  by  him,  set  forth  the  facts  of  his  ap- 
pointment and  qualification  in  a  traversable  form*  But  these  facts 
may  be  stated  in  general  terms.^ 

*  Wabash  R,  Co.  v.  Dykemariy  133  Ind.  56,  32  N.  £.  823. 

•  Walker  v.  Pease,  17  Misc.  415,  41  N.  Y.  Supp.  219. 

•  Rossman  v.  Mitohell,  73  Minn.  198,  75  N.  W.  1053,  76  N.  W.  48. 

*Wason  T.  Frank,  7  Colo.  App.  541,  44  Pac  378  (Citing  Rockwell  v.  iler- 
irifi,  45N.  Y.  166). 
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An  allegation  in  a  petition  bj  a  receiver  of  the  property  of  a  l^stee  to 
compel  executors  to  account,  that  he  was  appointed  receiver  in  a  certain 
proceeding  named,  is  a  sufficient  statement  of  his  appointment.  He 
need  not  allege  each  step.  Re  0*Connor^  47  N.  Y.  8.  R.  415,  19  N. 
Y.  Supp.  971. 

The  complaint  in  an  action  hj  a  receiver  on  a  note  alleged  to  have  bees 
made  to  plaintiff  as  receiver  need  not  allege  other  facts  showing  his 
appointment.    NeUon  v.  Nugent,  62  Minn.  203,  64  K.  W.  392. 

Regulahity. 

See  also  Afpeabaiyob,  S  B9,  eupra;  Dult,  |  277,  supra;  Jxtdomknts,  %%  337-348, 
eupra, 

436.  Details  need  not  be  alleged. 

In  pleading  a  step  taken  in  legal  proceedings  in  a  oonrt  of  general 
jurisdiction,  it  is  enough  to  allege  generally  that  it  was  duly  taken, 
or  taken  according  to  law,  or  in  equivalent  phrase,  without  setting 
forth  the  particulars  which  show  rc^cnlarity ;  for  the  practice  of  the 
court  and  conformity  thereto  is  matter  of  evidence.^ 

^Thotnae  t.  Cameron,  17  Wend.  59  (allegation  as  to  appearance  pursnaat 
to  bond.  Cited  under  S  S9,  Afpeaiu.nce)  ;  Affres  v.  Western  R.  Corf. 
45  N.  Y.  260,  holding  that  an  allegation  in  a  citizenBhip  cause  that  tbe 
petition  and  bond  for  removal  "were  filed  with  the  clerk  of  the  dtj  sod 
county  of  New  York,  according  to  the  statute  of  the  United  State» 
and  the  practice  in  such  case  made  and  provided,"  sufiBciently  impoxts 
that  the  petition  and  bond,  etc,  were  presented  at  the  time  of  enteriog 
the  appearance. 

A  complaint  to  foreclose  a  street  assessment  lien,  alleging  that  on  a  certain 
date  the  city  council,  deeming  it  necessary,  duly  gave  and  made  its 
determination  to  order  the  work  done,  is  a  sufficient  statement  that 
everything  necessary  to  be  done  to  give  the  order  validity — sudi  2S 
passing  a  resolution  of  intention,  and  the  posting  or  publishing  of  the 
statutory  notice, — ^was  done.  Pacific  Pairing  Co,  v.  Bolton,  97  CaL  8, 
31  Pac.  625. 

The  legal  assessment  of  the  property  is  sufficiently  averred  in  the  bill  by 
a  municipal  corporation  to  enforce  a  tax  lien  upon  real  estate,  which 
alleges  that  the  complainant  for  a  certain  year  duly  assessed  and  levied 
a  tax  upon  the  land  for  a  specified  sum;  and  the  facts  showing  tbe 
regularity  and  legality  of  the  assessment  need  not  be  detailed.  Parker 
T.  Jacksonville,  37  Fla.  342,  20  So.  638. 

Replevin. 

See  0WNED8HIP,  n  412-^3,  supra;  Possession,  I  429,  supra. 

437.  Sufficiency  of  avennents. 

A  complaint  in  an  action  in  replevin,  -which  alleges  that  the  defend- 
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ants  on  or  about  a  certain  date  took  and  wrongfully  detained*  from 
plaintiff  certain  ai'ticles  of  personal  property  therein  enumerated,  of 
a  specified  value,  and  in  which  the  plaintiff  claims  the  property  and 
the  right  to  immediate  possession,  and  that  on  a  date  specified  he  de- 
manded the  return  of  the  property,  and  his  demand  was  refused,* — 
states  facts  sufficient  to  constitute  a  cause  of  action.' 

In  replevin  the  petition  need  not  set  out  the  excuse  or  justification 
which  the  defendant  may  have  had  for  taking  the  property.* 

An  allegation  that  property  in  controversy  was  that  of  anotker, 
and  not  the  property  of  the  plaintiff,  is  sufficient  to  sustain  an  answer 
against  demurrer  in  a  suit  for  the  recovery  of  specific  personal 
property.** 

^An  allegation  in  terms  of  detention  of  the  property  by  defendant  is  nn- 
necessary  in  an  action  to  recover  a  chattel,  in  which  plaintiff  alleges 
that  defendant  seized  and  "wrongfully  took  posseseion^of  the  property. 
Hoffman  v.  Markham,  88  Hun,  18,  34  N.  Y.  Supp.  608.  The  court  says: 
The  alleged  title  in  the  plaintiff  and  the  wrongful  taking  by  the  defendant 
are  the  requisite  substantial  facts  in  an  action  in  the  nature  of  replevin 
in  the  cepit  (Citing  Pattison  v.  Adams,  7  Hill,  126,  42  Am.  Dec.  59; 
Bond  V.  Mitchell,  3  Barb.  304;  Vandenhurgh  v.  Van  Valkenhurgh,  8 
Barb.  217;  Seifret  v.  Kraft,  13  N.  Y.  Civ.  Proc.  Rep.  321). 

It  is  only  necessary  to  allege,  in  terms,  detention  of  the  property  by  the 
defendant  in  an  action  in  the  nature  of  replevin  in  the  detinet.  The 
action  founded  upon  the  wrongful  taking  can  be  maintained,  although 
the  defendant  before  its  commencement  may  have  parted  with  the 
possession  of  the  property.  Brocktoay  v.  Burnap,  16  Barb.  309 ;  National 
8.  Co,  v.  Sheahan,  122  N.  Y.  466,  10  L.  R.  A.  782,  25  N.  E.  858. 

A  statement  in  a  complaint  in  replevin,  that  the  defendants  unlawfully 
hold  the  property,  is  equivalent  to  charging  that  they  unlawfully  detain 
it.     Gould  v.  O'Neal,  1  Ind.  App.  144,  27  N.  E.  307. 

The  petition  in  replevin  to  recover  possession  of  a  note  need  not  allege  that 
defendant  wongfully  detained  the  note.  Kennedy  v.  Boherte,  105  Iowa, 
521,  75  N.  W.  363  (Citing,  as  changed  by  statute,  Draper  v.  Ellis,  12 
Iowa,  316). 

A  general  allegation  in  a  complaint  in  replevin  that  "defendants  unlawfully 
detain^'  property  in  suit  is  insufficient  to  show  a  cause  of  action  against 
one  of  the  defendants,  who  is  not  alleged  to  have  ever  been  in  possession 
of  the  property  or  to  have  refused  to  surrender  it  on  a  proper  demand. 
Siahl  V.  Chicago,  8t,  P.  M,  d  0.  R.  Co,  94  Wis.  315,  68  N.  W.  954. 

'Where  the  defendant  did  not  come  into  possession  of  the  property  tor- 
tiously,  then,  before  an  action  will  lie  by  the  owner,  the  defendant  must 
be  shown  to  have  converted  the  property,  of  which  conversion  a  demand 
and  refusal  is  the  usual  proof.    Ravcley  v.  Broum,  18  Hun,  456. 

A  complaint  alleging  the  leasing  of  chattels  by  plaintiff  to  defendant, 
with  a  covenant  for  their  return  upon  failure  to  make  stipulated  pay- 
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menta,  «  tr&nsfer  thereof  without  plaintiff's  knovled^  default  ia  pay- 
menta,  and  demand  for  return  of  the  chattels,— states  a  eauae  of  action 
for  wrongful  detention  against  the  transferea.  Soofield  T.  Vakntinit 
46  N.  Y.   S.  R.  880,  19  N.  Y.  Supp.  225. 

^Tinone  ▼.  liedle,  10  8.  D.  460,  74  N.  W.  232.  A  petition  in  replerin,  which 
states  that  the  plaintiff  is  entitled  to  certain  described  propertr,  and 
that  the  defendant  wrongfully  detains  it,  sufficiently  states  a  cause  of 
action.    Martin  y.  Block,  24  Mo.  App.  60. 

^Burgtcald  T.  DaneUon,  2  Kan.  App.  301,  43  Pae.  100. 

■  Dobton  T.  Queens,  5  Wyo.  325,  40  Pae.  442. 

Repuonakt  Allegations. 

8ee  also  Altekxtativb  CiLUtaES,  S  87,  supra. 

438.  Inconsistency  as  ground  of  demurer. 

Inconsistency  between  two  or  more  material  allegations  contained 
in  a  single  cause  of  action  or  defense  is  fatal  on  demurrer,  if  both 
cannot  possibly  be  true  as  matter  of.  fact,  and  either  is  essential  u> 
make  out  a  sufficient  case.^  If  either  allegation  is  immaterial  it  maj 
be  disregarded  as  surplusage.' 

It  is  the  better  opinion  that  inconsistency  between  separate  causes 
of  action  or  defenses  is  not  ground  of  demurrer  to  either,  but  the  rem- 
edy is  by  compelling  election,  or  by  striking  out,  or  by  objection  at 
the  trial.* 

^  1  Chitty,  PI.  16th  Am.  ed.  254.  For  ixKtanee,  see  Fleiachmann  ▼.  BennetU 
87  N.  Y.  231;  Howell  v.  Merrill,  30  Mich.  283. 

A  complaint  will  not  ordinarily  be  held  bad  for  uncertainty  and  repug- 
nancy, unless  the  inconsistency  is  such  as  to  destroy  the  entire  mean- 
ing.   Lemmon  v.  Reed,  14  Ind.  App.  055,  43  N.  E.  454. 

In  an  action  on  a  note,  and  on  a  bond  whereby  the  obligors  assume  pay- 
ment of  the  note,  a  description  in  the  complaint  of  the  indebtedness 
sued  on  aa  that  of  the  maker  of  such  note  upon  a  promissory  note 
signed  by  him  alone  is  not  absolutely  inconsistent  with  the  statement 
in  the  bond  that  the  indebtedness  is  that  of  the  maker  and  another, 
since  such  indebtedness  may  have  been  a  joint  one,  although  secured 
by  the  note  of  the  maker  alone.  Nevin  t.  Thompson  (Cal.)  35  Pae 
160. 

Inconsistency  in  a  complaint  on  an  insurance  policy,  in  that  it  states  facts 
showing  a  correction  of  the  policy,  and  prays  for  its  reformation,  and 
also  for  judgment  for  loss,  will  not  render  it  bad  if  plaintiff  is  entitled 
to  have  either  prayer  granted.  Fireman's  Fund  Ins.  Co.  v.  Dunn,  22 
Ind.  App.  332,  53  N.  E.  251  (so  held  on  error;  Citing  Bunch  t.  Orave, 
111  Ind.  357,  12  N.  E.  614). 

The  petition  of  the  state  in  an  action  by  the  attorney  general  to  set  aside 
the  charter  of  a  company  and  enjoin  the  defendant  from  acting  as  a 
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corporation  and  doing  business  under  its  charter,  and,  if  it  be  heUi 
that  the  or^nization  of  the  company  was  authorized,  that  its  charter 
be  forfeited,  will  not  be  dismissed  on  the  ground  that  its  demands  are 
contradictory.  State  v.  Neic  Orleans  Debenture  Redemption  Co,  51 
La.  Ann.  1827,  26  So.  586,  Affirmed  in  180  U.  S.  320,  45  L.  ed.  650,  21 
Sup.  Ct.  Rep.  378. 

An  averment  in  a  petition  to  charge  a  trust  upon  property  in  the  hands 
of  the  receiver  of  an  insolvent  bank,  that  the  property  was  obtained 
by  the  bank  through  a  fraudulent  concealment  of  its  insolvency,  is 
not  inconsistent  \vith  an  allegation  that  it  obtained  the  property  as 
bailee.  Biggins  v.  Hayden,  63  Neb.  61,  73  N.  W.  280  (Citing  St.  Louis 
d  S.  F.  R.  Co,  V.  Johnston,  133  U.  S.  568,  33  L.  ed.  683,  10  Sup.  Ct. 
Rep.  390). 

An  allegation  in  a  complaint  in  an  action  to  foreclose  a  mortgage,  that 
it  was  executed  by  defendant  through  her  husband  as  her  attorney  in 
fact,  and  a  general  allegation  that  it  was  executed  by  defendant,  suf- 
ficiently shows  its  execution  by  her,  although  there  is  no  allegation 
that  her  husband  was  constituted  her  attorney  for  such  purpose.  Rich- 
mond V.  VoorheeSj  10  Wash.  316,  38  Pac.  1014  (so  held  on  error). 

An  equitable  petition  which,  with  the  amendments  thereof,  makes  directly 
conflicting  allegations  as  to  the  most  essential  facts  on  which  it  is 
based,  sets  forth  inconsistent  causes  of  action,  prays  for  relief  as  to 
one  party,  totally  unauthorized  by  the  material  allegations,  and  is 
vague  and  indefinite  in  many  allegations,  and  which  at  best  makes  a 
case  of  relief  against  one  party  only,  and  unnecessarily  joins  other 
defendants, — ^is  properly  dismissed  on  demurrer.  Howell  v.  Ronui 
Grocery  Co,  102  Ga.  174,  29  S.  E.  178. 

A  complaint  cannot  charge  in  the  same  paragraph  both  wilfulness  and 
negligence,  as  the  two  are  inconsistent.  Dull  v.  Cleveland,  C.  C,  d  St.  L, 
R,  Co,  21  Ind.  App.  571,  62  N.  E.  1013  (so  held  on  error). 

A  complaint  alleging  that  while  plaintiff  was  uncoupling  cars,  someone 
unknown  to  him  caused  the  cars  to  be  moved  suddenly,  whereby  he 
was  thrown  from  the  car  and  was  injured,  and  that  the  cause  of  tht* 
cars  being  moved  suddenly  and  without  notice  was  the  company's  fail- 
ure to  make  and  publish  rules  or  a  system  of  signals  to  govern  its  ser- 
vants, does  not  state  facts  sufficient  to  constitute  a  cause  of  action* 
the  allegations  being  inconsistent.  Rutledge  ▼.  Missouri  P.  R,  Co,  110 
Mo.  312,  19  S.  W.  38. 

Then  is  a  clear  repugnancy  in  pleading  in  a  declaration  in  a  suit  by  an 
assignee  for  creditors  to  recover  the  value  of  property  alleged  to  have 
been  acquired  by  unlawful  preference  from  the  declaration  of  others, 
which  alleges  that  the  assignment  was  for  the  equal  benefit  of  all 
creditors  who  should  file  releases,  where  the  assignment  referred  to  in 
the  declaration  and  annexed  thereto  in  such  a  way  as  to  be  made  a 
part  of  the  pleadings  is  expressed  to  be  for  the  benefit  of  all  the 
creditors  without  any  preference.  Such  discrepancy  must  be  taken 
to  the  detriment  of  the  pleader,  with  the  result  that  the  inconsistent 
allegations  neutralize  each  other,  or  the  one  which  is  for  the  a'ivantagn 
Abb.  Pi.  Vol.  I. — 42. 
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of  the  adverse  party  overrides  the  other.     Oreavea  v.  Keal,  57  Fed 
816. 

Becser  v.  Miller,  77  Cal.  102,  19  Pae.  875.  holding  that  the  demurrer 
must  he  special,  for  unoertaintj. 

Bee  S  59,  Ukcebtaintt  as  Gbouitd  or  Dsmvkbebl 

Blaisittgame  y.  Home  Ins.  Co,  75  Cal.  033,  17  Pae.  925  (allegation  ooa- 
traddcted  by  exhibit;  objection  not  available  on  appeal). 

Contra,  in  mechanic's  lien.  Malone  v.  Big  Flat  Qravel  Min.  Co.  76  Ctl 
578,  18  Pae  772,  where  an  allegation  of  agreement  for  a  fixed  price, 
with  a  notice  of  lien  annexed,  not  alleging  a  promise,  was  held  bad  on 
demurrer  for  the  discrepancy. 

'  See  S  37,  supra. 

*Lynn  Safe  Deposit  d  T,  Co,  v.  Andreics,  180  Mass.  527,  62  N.  E.  1061. 

A  cause  of  action  may  be  separately  stated  in  different  ways  in  different 
counts,  though  they  are  inconsistent  with  each  other,  if  both  are  based 
on  the  same  transaction.  Stockton  ComJ)ined  Barveeier  d  Agri.  Woria 
V.  Glens  Falls  Ins.  Co.  121  Cal.  167,  53  Pae.  565. 

A  declaration  may  set  up  in  different  counts,  as  grounds  for  the  cancela- 
tion of  a  note  against  plaintiff  held  by  defendants,  that  it  had  been 
procured  by  fraud,  and  that  there  had  been  a  fraudulent  alteration  U 
the  note.    Armstrong  v.  Penn,  105  Oa.  229,  31  S.  £.  158. 

A  plaintiff  may  state  his  cause  of  action  in  as  many  different  forms  as  be 
conceives  that  there  are  different  views  possible  to  the  legal  operation 
of  the  facts.  Qoodh/ue  v.  Bartford  F.  Ins.  Co.  175  Mass.  187,  55  N.  £• 
1039  (Citing  Little  v.  Blunt,  13  Pick.  473;  Beauregard  v.  Wehh  Gratt- 
ite  d  Consir.  Co.  160  Mass.  201,  35  N.  £.  555). 

That  different  counts  In  a  petition  are  inconsistent  with  or  contradicted 
by  other  counts  therein  is  immaterial  in  Texas.  Harris  v.  WarUck 
( Tex.  Oiv.  App. )  42  8.  W.  366. 

See  vol.  chapter  i.,  subd.  11,  IjucomsiBTENcn  m  a  Pleaoino. 

Eewaed. 

439.  Sufficiency  of  averments. 

The  complaint  in  an  action  to  recover  a  reward  need  not  show  that 
the  offer  had  not  been  revoked  before  the  performance,  where  it  shows 
that  soon  after  the  offer  was  made  plaintiff  performed  the  service  re- 
quested, and  the  offer  was  not  limited  in  time.* 

An  allegation  that  in  consideration  of  the  "offer,  promise,  and 
agreement  on  the  part  of  the  defendant,"  plaintiff  performed  the  serv- 
ice and  then  demanded  the  reward,  sufficiently  shows  that  plaintiff 
knew,  before  he  performed,  that  the  offer  had  been  made,  and  that  he 
performed  the  sendee  in  reliance  thereon.^ 
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A  petition  in  an  addon  to  reooirer  a  reward  for  the  arrest  and  oon- 
viction  of  a  criminal  is  not  demnrrable  because  it  avers  that  the  plain- 
tiff himself  delivered  the  culprit  to  the  jailer,  whereas  the  receipt  of 
the  jailer  attadied  thereto  as  an  exhibit  shows  that  the  delivery  was 
made  by  tlie  sheriff.^ 

*  WiUon  y.  Stump,  103  Cal.  255,  37  Pac.  151, 

*  Stone  V.  Wickliife,  106  K7.  252,  60  S.  W.  44. 

EuLEs  OF  Court. 

440.  Judicial  notice. 

The  trial  court  will  take  judicial  notice  of  its  own  rules  and  r^u- 
lar  course  of  proceeding,  as  well  as  of  those  of  other  superior  courts 
of  the  same  state,  and  therefore  they  need  not  be  allied  in  pleading.* 

^  1  Chitty,  PI.  16th  Am.  ed.  242  (Citing  King  v.  Bank  of  Gettysburg,  2 
Rawle,  197) ;  Rout  v.  Ninde,  111  Ind.  697,  13  N.  E.  107  {dictum.  Tlie 
decision,  howeTer,  that  the  appellate  court  will  not  take  such  notice  la 
unsound,  although  citing  Sandon  v.  Proctor,  7  Bam.  &  C.  800). 

See  contra,  1  Ohittj,  PL  16th  Am.  ed.  243. 

Ab  to  Alleging  Ck>mpliance  with  Formal  Rules,  see  chapter  vi.,  9  12,  ante^ 

Schools. 

441.  Sufficiency  of  averments. 

An  averment  in  the  language  of  the  statute,  that  a  certain  person 
employed  to  teach  in  the  public  schools  did  not  have  a  certificate  in 
force  during  any  of  the  times  mentioned  in  the  complaint,  is  not  ob- 
iectionable  as  a  legal  conclusion,  but  is  a  proper  allegation  of  an  es- 
sential fact^ 

A  petition  in  an  action  by  a  school  teacher  for  wrongful  discharge^ 
alleging  that  defendant,  without  any  reasonable  cause  or  excuse,  re- 
fused to  suffer  plaintiff  to  continue  in  its  employ,  sufficiently  shows 
that  the  dischai^e  was  wrongful.* 

*  Catlin  V.  Christie,  15  Ck)lo.  App.  291,  63  Pac.  328. 
'Wallace  r.  School  Dist.  yo.  27,  50  Neb.  171,  69  N.  W.  772, 

SsiSllf. 
See  also  Title,  §§  465-469,  infra, 

442.  General  allegation.  * 
A  general  allegation  that  a  person  named  was  seised,  or  was  not" 
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seised;  without  stating  particulars,  is  an  issuable  allegation,  and  suffi- 
(sient  on  demurrer/  and  imports  possession  as  well  as  title.^ 

» Gage  ▼.  Kaufman,  133  U.  S.  471,  33  L.  ed.  725,  10  Sup.  Ct.  Rep.  406  (l)ffl 
to  quiet  title) ;  Woolley  v.  Newcombej  87  N.  Y.  605,  holding  that,  even 
in  an  action  on  a  covenant  of  siesin,  an  allegation  that  defendant  was 
not  the  true  owner,  nor  was  he  seised,  is  sufficient. 

^Oage  v.  Kaufman,  133  U.  S.  471,  33  L.  ed.  725,  10  Sup.  Ct.  Rep.  406; 
Holman  y.  Bank  of  Norfolk,  12  Ala.  369. 

Perhaps  otherwise  of  the  actual  possession  required  by  statute  in  an  actios 
to  determine  conflicting  claims. 

A  declaration  on  a  writ  of  entry  alleging  seisin  in  plaintiffs  as  administra- 
tors, and  disseisin  by  defendants,  is  not  demurrable.  Benton  t.  Collin*, 
67  N.  K  498,  39  Atl.  442. 

Service. 

See  also  Appearance,  S  89,  supra;  Duly,  S  277,  supra;  Judgments,  S§  337-343, 
supra;  Rboulabitt,  S  436,  supra, 

443.  Oeneral  allegation. 

An  allegation  that  a  paper  was  served  imports  due  legal  service, 
and  is  sufficient  on  demurrer.^ 

^  Loomis  v.  Broicn,  16  Barb.  325  (action  on  undertaking  given  on  the  issue 
of  an  injunction;  allegation  that  the  injunction  was  served. 

A  distinct  allegation  of  the  service  of  notice  to  pay  rent  or  surrender 
possessicMi  is  sufficient,  without  alleging  the  manner  of  service.  Knotck4 
V.  Murphy,  107  Cal.  107,  40  Pac.  111. 

An  averment  of  personal  service  of  a  notice  includes  delivery  as  well  sa 
reading  the  notice  to  the  person  served,  where  the  statute  requires  de- 
livery.   Minard  v.  Burtis,  83  Wis.  267,  53  N.  W.  509. 

In  a  statutory  action  by  a  village  against  a  railway  company  to  recover 
the  expense  of  lighting  the  railroad  track  at  street  crossings,  an  aver- 
ment that  a  duly  certified  copy  of  an  ordinance  declaring  the  necessity 
of  lighting  the  railroad  track  at  street  crossings  was  served  upon  a 
designated  person  having  charge  and  management  of  the  track  required 
to  be  lighted  is  sufficient  and  is  not  rendered  bad  by  a  further  avei^ 
ment  containing  a  misdescription  of  the  office  which  such  person  holds. 
Bowling  Qreen  v.  Cincinnati,  H.  d  D.  R.  Co.  10  Ohio  C.  C.  63. 

A  declaration  by  a  wife  against  a  saloonkeeper  for  damages  to  her  by  a 
sale  of  intoxicating  liquor  to  her  husband  by  defendant  after  receiving 
notice  from  her  not  to  sell,  which  alleges  that  defendant  was  duly  and 
lawfully  served  with  a  written  notice  not  to  sell,  is  sufficient  without 
setting  out  the  notice  and  the  sherifT's  return  of  the  same  to  the  county 
court.  Riden  v.  Orimm  Bros.  97  Tenn.  220,  35  L.  R.  A.  687,  36  S.  W. 
1097. 

But  a  mere  allegation  that  process  upon  the  cross  petition  in  an- 
other action  was  not  dulv  served  is  insufficient  without  a  further  alle- 
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gation  that  the  record  shows  on  its  face  such  want  of  service,  or  that 
the  judgment  entry  fails  to  show  such  service  or  an  appearance.  First 
yat.  Bank  v.  Hanna,  12  Ind.  App.  240,  30  N.  E.  1054. 

So,  an  allegation  by  one  seeking  to  escape  the  consequences  of  an  adminis- 
trator's sale,  that  he  had  no  legal  notice  of  the  pendency  of  the  action 
in  wiiich  the  decree  was  rendered,  is  insufficient  to  overcome  the  pre- 
sumption in  favor  of  the  jurisdiction  of  the  court,  but  he  must  show 
what,  if  anything,  is  shown  by  the  record  in  relation  to  the  is&ue  and 
service  of  process  therein.    Ihid. 

And  a  plea  to  an  action  on  a  judgment  obtained  in  another  state,  which 
sets  up  that  there  was  no  service  of  summons  on  the  defendant  in  the 
action  resulting  in  such  judgment,  is  bad  as  failing  to  exclude  his  ap- 
pearance in  the  action,  unless  the  declaration  shows  that  jurisdiction 
was  obtained  solely  by  service  of  summons.  Sammia  v.  Wightmanf  31 
Fla.  10,  12  So.  526. 

Specific  Pekfobmangb. 

144.  Contracts  to  convey  land. 

In  an  action  for  the  specific  performance  of  a  written  contract  to 
convey  land,  the  description  is  sufiicient  if  so  definite  that  the  pur- 
chaser knows  exactly  what  he  is  buying,  and  tlie  seller  knows  what 
he  is  selling,  and  the  land  is  so  described  that  the  court  can,  with  the 
aid  of  extrinsic  evidence,  apply  the  description  to  the  exact  property 
intended  to  be  sold.^ 

A  vendor  seeking  specific  performance  of  a  contract  for  the  sale  of 
land  must  tender  with  his  bill  a  sufiicient  deed  of  the  title  of  the  prop- 
erty, and  allege  the  facts  constituting  perfonnance  on  his  part^  The 
terms  of  the  contract  should  also  be  set  forth.* 

A  legal  contract  to  convey  should  be  alleged,  as  well  as  facts  en- 
titling the  plaintiff  to  a  deed  under  it, — such  as  performance  or  readi- 
ness to  perform  its  conditions.* 

A  bill  by  a  purchaser  for  specific  performance  of  a  contract  to  con- 
vey land,  whidi  does  not  show  any  title  in  defendant,  is  demurrable.* 

That  a  bill  for  specific  performance  of  a  contract  to  convey  land 
asks  for  compensation  for  defects  in  the  title,  or  for  abatement  of  the 
amoimt  of  an  encumbrance  out  of  the  purchase  money,  does  not  ren- 
der it  demurrable.* 

*  Bacon  t.  Leslie,  50  Kan.  494,  31  Pac.  1066  (Citing  Hollis  ▼.  Burgess^ 
37  Kan.  494,  15  Pac.  536;  Fowler  v.  Redican,  52  111.  405;  Botoen  y. 
Front,  52  111.  354;  Hurley  v.  Brown,  98  Mass.  545,  96  Am.  Dec.  671; 
Mead  v.  Parker,  115  Mass.  413,  15  Am.  Rep.  110;  Waring  t.  Ayres,  40 
N.  Y.  357). 

Kor  is  a  bill  for  the  specific  performance  of  a  contract  for  the  sale  of 
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land  demurrable  for  a  yarianoe  in  the  description  of  the  lands  de- 
scribed in  the  bill  and  those  referred  to  in  the  contract  set  out  therein, 
where  the  face  of  the  bill  does  not  show  that  the  lot  conveyance  of 
whiich  is  sought  is  not  the  same  as  that  agreed  to  be  conveyed,  and  the 
description  does  not  indicate  that  the  vendor  owns  two  or  more  lots 
to  whidi  it  might  equally  apply.  ItUey  v.  Hodghmu,  67  N.  J.  £q.  278, 
41  Atl.  1090. 

But  a  bill  for  specific  performance  of  a  oontraet  for  the  sale  of  land  de- 
scribed as  adjoining  the  lot  of  a  person  named,  on  a  certain  street,  is 
demurrable  where  it  fails  to  aver  that  the  vendor  owns  but  a  single 
lot  within  the  terms  of  the  description.  Chatnpum  T.  QetUn,  51  K.  J. 
Eq.  38,  27  Atl.  817. 

•  Wood  V.  Walker,  92  Va.  24,  22  S.  E.  523. 

A  petition  for  specific  enforcement  of  a  contract  to  convey  land,  which 
alleges  full  performance  thereof  on  the  part  of  the  plaintiff',  is  not  de- 
murrable even  though  it  fails  to  allege  a  conveyance  by  plaintiff  to 
defendant  of  a  particular  tract  of  land,  which  he  was  to  receive  in  pan 
payment  for  the  conveyance  to  be  made  by  him.  Sundback  v.  Gilbert, 
8  S.  D.  359,  66  N.  W.  941. 

*  Parker's  Esiaie,  6  Pa.  Diat  R.  139. 

A  bill  to  enforce  specific  performance  by  a  vendee  of  a  contract  for  tha 
sale  of  real  property,  the  purchase  price  of  which  was  to  be  paid  partly 
in  caah  and  partly  to  remain  on  his  mortgages,  is  insufficient  for  fail- 
ure to  show  the  terms  upon  which  the  mortgages  were  to  be  gives, 
the  length  of  time  they  were  to  run,  whether  they  were  to  carry  in- 
terest, and,  if  so,  at  what  rate.  Lee  v.  Stone,  21  R.  I.  123,  42  Atl.  7  IT 
(Citing  Williama  v.  Stewart,  25  Minn.  516;  SohmeUng  v.  KHesel,  4d 
Wis.  325). 

*Jenk9  V.  Pareone,  2  Hun,  667. 

*Reinbold  v.  Laufer,  6  Northampton  Co.  Bep.  351. 

A  bill  to  enforce  specific  performance  by  the  vendor  of  a  contract  foi 
the  sale  of  real  property  is  demurrable  where  it  shows  on  its  face  that 
the  vendor  parted  with  the  land,  and  that  suit  was  brought  before  a 
deed  could  be  called  for  under  the  contract  of  sale.  Barton  v.  Seit 
England  Mortg.  Secur,  Co.  (Mise.)  25  So.  362. 

But  it  need  not  allege  in  a  suit  for  the  specific  performance  of  a  contract 
for  the  sale  of  land,  that  the  defendant,  who  is  averred  to  hold  the 
record  title  to  the  property,  has  not  parted  with  it.  Beinbold  v. 
Laufer,  6  Northampton  Co.  Rep.  376. 

•Lancaster  v.  Roberts,  144  111.  213,  33  N.  E.  27. 

Statutes. 

445.  Public  statute,  —  In  other  than     448.  Showing  conformity  to  statute. 

penal  actions.  449.  Allegation    of     compliance    witlj 

446.  Action  for  penalty  for  an  offense.  statutory  condition. 

447.  New   right   or  remedy   giv^i   by     450.  Statutory  condition   in   statutory 

statute.  action. 
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451.  Allegation    of    interpretation    or     45  i.  — statutory  short  form. 

effect.  455.  — effect   of   the    statutory  pron- 

452.  Pleading  in  the  words  of  the  stat-  sion. 

ute.  456.  Statutes  of  other  states. 

453.  Priyate   statutes,  *-  common-law 

rule. 

See  also  Audit,  SS  106,  107,  supra;  Foreign  Law,  f  §  295,  296,  supra;  Judgsisnts, 
§§  337-^8,  supra;  Leave  to  Sue,  H  353,  354,  supra. 

44S.  Public  statute, — ^in  other  than  penal  actions. 

Except  for  the  purpose  of  recovering  a  penalty  given  thereby,  a 
public  domestic^  statute  may  be  pleaded  by  alleging  facts  making  a 
case  within  the  statute;  and  the  court  must  take  notice  of  the  exist- 
ence and  terms  of  the  act^ 

This  rule  applies  to  an  act  of  a  local  and  private  nature  which  the 
legislature  has  declared  to  be  a  public  act^  And  if  an  act  is  declared 
to  be  a  public  act,  a  subsequent  act  supplementary  thereto  must  be 
treated  as  a  public  act  within  this  rule.* 

*  In  a  state  court  public  statutes  of  the  United  States  are  within  this 
rule.  In  a  Federal  court  in  wthatever  state,  public  statutes  of  all  the 
states  are  within  the  rule. 

See  FoBEiGN  Law,  §§  295,  296,  supra. 

*Go€l€t  V.  Cowdrey,  1  Duer,  132;  Haighi  v.  Child,  34  Barb.  186  (statute 
of  frauds) :  Yertore  v.  Wistcall,  16  How.  Pr.  8  (action  for  damages 
by  the  legal  representatives  of  a  person  killed) ;  Brown  v.  Harmony 
21  Barb.  508. 

In  an  action  by  the  judgment  creditor  of  a  corporation  to  recover  from  a 
stockholder,  upon  his  individual  liability,  the  debt  of  the  corporation, 
a  general  averment  "that  the  defendants  failed  to  file  any  such  report 
SA  is  required  by  law,  within  twenty  days  of  January  1  in  each  year," 
is  sufficient  without  further  recital  of  the  statutory  requirement. 
Miller  v.  White,  8  Abb.  Pr.  N.  S.  46,  less  fully,  57  Barb.  504. 

The  declaration  on  a  replevin  bond  need  not  aver  in  terms  that  the  bond 
was  taken  pursuant  to  statute.  It  is  enough  if  the  instrument  set 
forth  is  in  accordance  with  the  statute.    Shau)  v.  Tobias,  3  N.  Y.  188. 

Where  it  is  alleged  that  a  bond  given  by  an  administratrix  was  ordered  by 
the  surrogate  to  be  assigned,  the  presumption  is  that  it  was  directed 
to  be  assigned  for  the  purpose  of  being  prosecuted  pursuant  to  the 
statute.    Hauenstein  v.  Kull,  59  How.  Pr.  24. 

In  suing  at  common  law,  where  a  public  statute  is  applicable  it  is  not 
necessary  to  set  the  statute  forth  unless  the  statute  remedy  is  cumula- 
tive and  different  from  that  at  common  law.  Chicago  d  A.  R.  Co.  v. 
Dillon,  123  lU.  570,  15  N.  £.  181. 

In  an  action  on  the  case  upon  a  statute,  brought  by  a  party  aggrieved  to 
recover  damages  merely,  the  declaration  need  not  allege  that  the  in- 
jurious act  or  neglect  was  contra  formam  statuti.     Tbis  is  required 
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only  in  indictments,  and  in  actions  to  recover  a  penalty.     Reed  r. 
'Sorth field,  13  Pick.  94,  23  Am.  Dec.  662. 

Compare  Boine  t.  Kansas,  51  Mo.  454,  462,  holding  it  enough  for  plaintiiT 
(a  guardian)   to  refer  in  bis  petition  to  the  statute  under  which  he 
seeks  to  recover  damages  caused  to  a  child  by  the  killing  of  his  father, 
as  "the  statute  in  such  case  made  and  provided." 

A  statute  by  virtue  of  which  alone  a  right  of  action  exists  need  not  be 
expressly  referred  to,  where  the  facts  alleged  are  sufficient  to  establish 
a  liability  under  the  statute.  Clark  ▼.  North  Muskegon,  88  Mich.  SOS, 
50  N.  W.  254. 

A  declaration  by  an  administratrix  for  the  n^ligent  death  of  her  in- 
testate need  not  in  express  terms  refer  to  the  statute  giving  her  a  right 
of  action,  where  it  avers  every  act  necessary  to  be  proved  to  bring  the 
action  within  the  statute.  Morrisey  v.  Hughes,  65  Vt.  553,  27  All. 
205. 

A  genera]  statute  need  not  be  pleaded  or  referred  to.  Denver,  T.  4  0,  R. 
Co.  ▼.  De  Oraff,  2  Colo.  App.  42,  29  Pac.  664. 

A  complaint  founded  upon  a  public  statute  is  not  demurrable  because  the 
statute  is  not  specifically  referred  to  in  each  paragraph,  tvhere  the 
facts  stated  in  each  sufficiently  show  that  the  action  is  founded  on  the 
statute,  since  the  courts  are  bound  to  take  judicial  notice  of  a  public 
statute.    Ervin  ▼.  State,  150  Ind.  332,  48  N.  E.  249. 

Plaintiff  corporation  in  an  action  against  a  city  to  collect  water  rents 
alleged  to  be  due  under  a  statute  therefor  made  under  statutoir 
authority,  permitting  the  city  to  contract  with  a  corporation  for  the 
erection  and  maintenance  of  waterworks  to  supply  the  munieipalitT, 
and  authorizing  the  levy  of  a  tax  for  water  furnished  under  the  con- 
tract, need  not  plead  such  statute,  where  it  is  a  general  act  of  which 
courts  are  bound  to  take  judicial  notice.  North  Platte  Watencorks  C^ 
T.  North  Platte,  50  Neb.  853,  70  N.  W.  393. 

A  complaint  is  not  demurrable  because  a  domestic  statute,  making  it  the 
duty  of  defendant  to  do  the  things  which  it  is  alleged  to  be  his  duty 
to  do,  is  not  referred  to  therein.  O'Brien  t.  Kursheedt,  61  K.  Y.  S.  K. 
470,  29  N.  Y.  Supp.  973. 

A  general  statute,  such  as  one  governing  common  carriers,  is  sufficiently 
pleaded  by  all  allegations  of  facts  wdthin  its  purview,  without  spedfe 
mention  or  reference  to  its  title  or  date  of  enactment.  Hanoe  v.  Wa- 
bash Western  R,  Co,  56  Mo.  App.  476. 

A  complaint  in  an  action  to  oust  a  person  from  an  office,  her  right  to 
which  depends  upon  the  oonstitutionailty  of  a  statute,  need  not  set 
out  the  statute  or  allege  its  unconstitutionality,  as  the  court  will  take 
judicial  knowledge  of  its  existence  and  provisions.  State  eas  reL  Carter 
▼.  Stevens,  29  Or.  464,  44  Pac.  898. 

•  Cincinnati,  B.  d  I.  R.  Co,  v.  Clifford,  113  Ind.  460,  15  N.  £.  524  (act  of 
incorporation  declared  to  be  public). 

Where  the  facts  set  forth  in  the  information  in  quo  warranto  pleadings 
when  taken  in  connection  with  other  facts  disclosed  fay  a  statute  de- 
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dared  by  the  legislature  to  be  public,  show  a  good  title  in  defendants  to 
act  as  a  corporation,  a  demurrer  to  the  petition  will  be  sustained,  al- 
though such  statute  has  not  been  pleaded.  People  ex  rel.  Caton  v» 
Oitaica  Hydraulic  Co.  115  111.  281,  3  N.  £.  413. 

An  act,  which,  by  its  terms,  is  declared  to  be  a"public  act,"  and  which 
may  be  read  in  evidence  in  all  courts  of  law  and  equity  in  this 
state,  without  further  proof,  when  specially  pleaded,  is  held  to  be 
a  public  act,  and  need  not  be  pleaded,  notwithstanding  the  latter 
clause.    Bovpie  v.  Kansas,  51  Mo.  454. 

^Eaicthorne  v.  Hohoken,  32  N.  J.  L.  172. 

Courts  will  take  judicial  notice  of  a  private  statute  which  is  recognized 
by  a  public  act.     Webb  v.  Bidwell,  15  Minn.  479,  Gil.  394. 

446.  Action  for  penalty  for  an  ofFense. 

At  common  law,  a  statute  relied  on  as  the  ground  for  recovering  a 
penalty,  as  distinguished  from  damages,  must  be  expressly  referred 
to, — as,  by  alleging  that  the  act  complained  of  was  contrary  to  the 
form  of  the  statute,  or  other  equivalent  phrase,^  and  citing  the  statute 
distinctly,  or,  if  it  be  a  private  act,  properly  pleading  it.  It  is  not 
enough  to  refer  to  different  statutes,  without  specifying  which  is  the 
ground  of  recovery.* 

It  is  the  better  opinion  that,  under  the  new  procedure,  if  the  stat- 
ute is  a  public  domestic  statute,  it  is  enough,  as  against  demurrer^ 
to  allego  facts  making  a  case  within  the  statute,' — especially  if  the 
summons  is  served  with  the  complaint  and  is  indorsed  with  a  specific 
reference  to  the  statute.* 

'  In  an  action  qui  tarn  the  declaration  must  conclude  contra  formam 
Btaiutij  or  something  equivalent;  it  is  not  sufficient  to  say  an  action 
hath  accrued  to  plaintiff  "by  force  of  laws  and  acts  aforesaid."  Haskell 
v.  Moody,  9  Pick.  1(^2. 

Contra:  A  complaint  in  an  action  to  recover  a  statutory  penalty  need  not 
refer  to  the  statute  \iolated,  by  title,  page,  or  section,  or  conclude  with 
the  words  ''against  the  form  of  the  statute."  Under  the  Code  there  is 
DO  more  necessity  for  referring  to  a  public  statute  in  suits  to  recover 
penalties  than  in  other  actions.  State  v.  Owsley,  17  Mont.  94,  42  Pac. 
105. 

A  petition  in  an  action  for  a  statutory  penalty,  showing  the  acts  done, 
is  sufficient  without  stating  that  they  were  done  contrary  to  the  pro- 
visions of  a  public  statute  of  which  the  court  will  take  judicial  notice. 
Emerson  v.  8t,  Louis  &  H.  R.  Co.  Ill  Mo.  161,  19  S.  W.  1113. 

Under  the  new  procedure  it  is  not  necessary  to  aver  that  an  offense  was 
againet  the  form  of  the  statute,  where  the  terms  of  the  statute  are 
set  out,  and  it  is  alleged  that  the  defendant  company  is  transgressing 
its  provisions.  Sandel  v.  Atlanta  Mut.  L,  Ins.  Co,  53  S.  C.  241,  31  S. 
E.  230. 
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*Fi9h  T.  Manning,  31  Fed.  340  (Citing  Cross  ▼.  United  States,  1  GalL  V^ 
Fed.  Cas.  No.  3,434;  ^ears  y.  United  States,  1  Gall.  257,  Fed.  Cas.  No. 
12,592;  J<mes  ▼.  Van  Zandt,  2  McLean,  630,  Fed.  Cas.  Xo.  7,501,  5  How. 
229,  12  L.  ed.  128;  Briscoe  v.  Hinman,  Deady,  588,  Fed.  Cos.  No.  13S7; 
United  States  t.  Bahson,  1  Ware,  452,  Fed.  Caa.  No.  14,489;  and  hold- 
ing the  rule  to  be  the  same  under  the  New  York  Code). 

A  petition  in  a  penal  action  under  Ky.  Code  Crim.  Prac.  §  11,  to  reoorer 
a  fine  for  a  violation  of  a  local  option  law,  is  sufficient  to  withatand 
a  demurrer,  where  it  pleads  the  local  act  by  its  title,  and  alleges  that 
on  a  day  and  date  therein  fixed  the  election  therein  provided  for  was 
duly  held  and  the  returns  certified,  etc.;  that  the  result  of  the  election 
was  a  majority  in  favor  of  prohibition;  that  the  certificate  was  dol^ 
made  a  record  of  the  county  court;  and  that  the  sale  in  question  was 
made  unlawfully  and  without  a  license.  Eastham  v.  Com,  20  Ky.  L 
Rep.  1639,  49  S.  W.  795. 

A  petition  for  the  recovery  of  a  penalty  under  a  general  statute  need  not 
set  out  or  specifically  refer  to  such  statute.  The  courts  take  judicial 
notice  of  general  laws,  and  it  is  only  necessary  to  allege  the  facts 
upon  which  the  recovery  is  sought.  Martin  v.  Johnson,  11  Tex.  Cir. 
App.  628,  33  S.  W.  306. 

*Levy  V.  Qotcdy,  2  Allen,  320. 

Under  the  Massachusetts  practice  act,  which  gives  forms  of  declaration 
without  referring  to  a  statute,  it  lb  not  necessary  to  aver  that  the  act 
complained  of  was  contrary  to  the  form  of  the  statute.  Williams  t. 
Taunton,  16  Gray,  288. 

Eeicitt  V.  Harvey,  46  Mo.  368,  intimating  that  under  the  changed  rules  of 
pleading,  requiring  only  a  plain  and  concise  statement  of  facts  to  be 
pleaded,  an  allegation  that  an  act  was  contrary  to  the  form  of  statute 
is  not  required  in  any  case.  Sohroeder  v.  Becker,  22  N.  Y.  Week.  Dig 
261  (same  effect). 

On  motion  to  make  more  definite  it  was  held  that  a  complaint  for  an  excise 
penalty  (Laws  1857,  chap.  628)  need  not  state  the  particular  sectios. 
Kee  V.  MoSxoeeney,  15  Abb.  N.  C.  229. 

In  an  action  against  a  trustee  of  a  corporation  to  recover  a  penalty  for 
failure  to  file  a  report,  it  was  held  that  a  reference  to  a  wrong  section 
was  wholly  immaterial,  as  such  reference  was  surplusage.  McHarg  t. 
Eastman,  7  Robt.  137. 

A  petition  in  an  action  by  a  dty  for  the  recovery  of  the  penalty  imposed 
by  Me.  Rev.  Stat.  chap.  14,  §  16,  for  neglect  or  refusal  of  owners  of 
private  property  to  remove  filth  or  other  "cause  of  eickness"  eristing 
on  their  property,  must  show  that  the  filth  which  the  defendant  failed 
to  remove  was  a  cause  of  sickness.  In  actions  for  a  penalty  under  a 
penal  statute  strictness  of  all^;ation  is  required;  the  declaration  must 
present  a  case  strictly  within  the  statute,  directly  averring  every 
essentia]  fact.  Rockland  v.  Famsicorth,  87  Me.  473,  32  AtL  1012,  (Cit- 
ing State  V.  Androscog*jin  R.  Co.  76  Me.  411). 

A  declaration  by  a  common  informer  fails  to  state  a  cause  of  action  under 
2  N.  J.  G^m.  Stat.  p.  1606,  providing  that  any  person  may  recover  a 
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sum  loet  bj  another  at  gaming  in  case  the  loser  does  not  sue  therefor 
within  six  months,  where  it  is  alleged  that  a  certain  person  lost  a  speci- 
fied sum  on  the  running  of  a  foot  race  between  two  men,  that  he  paid 
the  money  and  that  it  was  received  by  the  winner  as  a  bet  or  wager, 
since  it  is  not  shown  that  the  money  was  bet  on  the  race  or  paid  by 
the  loser  to  the  winner,  or  won  by  him  as  a  wager  on  the  race.  Fiiz- 
gerald  v.  8chlo88,  62  N.  J.  L.  472,  41  Atl.  677.  A  common  informer  is 
legally  bound  to  show  a  case  within  the  statute  with  more  clearness 
and  certainty. 

It  is  a  well  settled  rule  that  in  declaring  for  offenses  against  a  penal 
statute,  the  plaintiff  is  bound  to  set  forth  specifically  the  facts  on  which 
he  relies  to  constitute  the  offense.  Kirhy  v.  Western  U.  Teleg.  Co,  4 
S.  D.  463,  67  N.  W.  202. 

Shorter  forms  in  penal  and  other  actions  are  sanctioned  in  Mass.  Rey. 
Stat.  1882,  chap.  167,  9  5;  How.  Anno.  Stat.  (Mich.)  1882,  §§  7341-3; 
Mo.  chap.  259,  §§  2-4  (See  §  454,  infra,  note,  and  Rei/nolda  v.  Cntcago 
d  A,  R.  Co.  85  Mo.  90,  holding  it  enough  to  state  the  facts  making  a 
case  within  the  statute)  ;  and  West  Virginia,  see  §  454,  infra,  note. 

*  Contra,  Fish  v.  Manning,  31  Fed.  340. 

Day  Land  d  Cattle  Co.  v.  State,  68  Tex.  526,  4  S.  W.  865.  (In  trespass  to 
try  title,  objection  to  a  petition  because  it  is  not  indorsed  as  the  statute 
requires,  cannot  be  raised  by  general  demurrer,  or  for  the  first  time 
on  appeal). 

The  provisions  of  the  statute  respecting  indorsements  of  the  summons  in 
an  action  to  recover  penalty  do  not  apply  to  the  complaint;  but  the 
sufficiency  of  the  latter  is  to  be  tested  by  the  ordinary  rules  of  pleading. 
Overseers  of  the  Poor  v.  McCann,  20  N.  Y.  Week.  Dig.  114. 

447.  Hew  right  or  remedy  given  by  statute. 

Whore  the  statute  is  relied  on  as  giving  a  new  right*  of  action,  or 
remedy,'  or  an  enlarged  measure  of  relief^  unknown  to  the  common 
law,  every  fact  necessary  to  bring  the  case  within  the  terms  of  the 
statute  must  bo  alleged. 

This  rule  includes  facts  necessary  to  show  that  the  case  is  not 
within  an  exception  of  the  statute,  if  the  exception  is  contained  in 
the  same  clause  or  section  with  the  provision  giving  the  right  or  rem- 
edy.   Otherwise,  if  contained  only  in  a  subsequent  section.* 

*A  complaint  to  recover  an  assessment  for  the  improvement  of  a  street 
must  show,  by  either  special  or  general  averments,  that  the  various 
provisions  of  statute  were  complied  with.  Himmelman  t.  Danos,  35 
Cal.  441. 

Under  the  civil  damage  act  a  complaint  is  insufficient  which  charges  a 
selling  without  showing  that  defendant  thereby  caused  the  intoxication. 
Dition  V.  Morgan,  56  Ind.  60. 

Bush  V.  Murray,  66  Me.  472  (same  point  under  similar  statute) ;  Austin 
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v.  Goodrich^  40  N.  Y.  266   (action  to  compel  the  determination  of  » 
claim  to  real  property,  under  N.  Y.  Code  Civ.  Proc  §  449 ;. 

In  a  statutory  action  the  cause  of  action  must  be  alleged  to  hare  arisen 
within  the  sUte.    Beach  y.  Bay  State  £f.  B.  Co.  10  ^bb.  I^,  71. 

Compare  Hobba  v.  Memphii  d  C.  R.  Co.  12  Heisk.  526,  holding  that  such 
fact  might  be  presumed  from  the  circumstances  of  the  case. 

Defendant's  answer  in  an  action  of  replevin  alleged  saving  the  property. 
and  added  a  claim  for  salvage  under  the  state  statute,  but  did  not 
allege  compliance  "vvith  the  statute.  Held,  that  the  answer  would  not 
have  been  sufficient  had  it  relied  on  the  right  to  salvage  alone;  but  a> 
it  also  alleged  that  the  property  was  not  unlawfully  detained  by  de- 
fendant, nor  was  the  plaintiff  entitled  to  immediate  possession — and 
this  was  admitted  by  demurrer — the  presumption  was  that  defendants 
had  complied  with  the  statute.  Burlington  d  M,  R,  Co.  v.  Young  Bear, 
18  Neb.  494,  24  N.  W.  377,  26  N.  W.  729. 

The  rule  does  not  extend  to  a  new  right  of  property,  as  distinguished  from 
a  new  right  of  action.  Oimmy  v.  Doane,  22  Cal.  635.  So  stated  in  refer- 
ence to  a  statute  prescribing  what  should  be  common  property  between 
husband  and  wife,  and  therefore,  in  an  action  in  which  the  right  to 
such  property  was  in  question,  it  was  sufficient  to  describe  it  in  tbc 
pleading  as  common  property,  without  alleging  facts  to  show  that  it 
was  within  the  statutory  definition  of  common  property  ( QuestaoninfT 
Dye  V.  Dye,  11  Cal.  163,  where  it  was  held,  in  reference  to  the  »nie 
statute,  that  the  facts  must  be  stated,  without  noticing  the  distinction 
between  the  right  of  action  and  of  property).  But  compare  next  sec- 
tion 

A  complaint  based  upon  the  Pennsylvania  statute  for  wrongful  death  mu5t 
aver  that  the  deceased  has  left  surviving  persons  entitled  to  recover,— 
namely,  husband,  widow,  children,  or  parents.  Davidow  t.  Pennsyl- 
vania R.  Co.  85  Fed.  943. 

*  Under  the  Ohio  statute  permitting  unincorporated  companies  doing  busi- 

ness within  the  state  to  sue  in  the  firm's  name,  such  a  company,  in 
suing,  must  bring  itself  within  the  purview  of  the  statute  by  an  aver- 
ment that  it  is  doing  business  within  the  state.  Haskina  v.  Alcott,  13 
Ohio  St.  210. 

*  Hewitt  v.  Harvey,  46  Mo.  368   (trespass.     Claim  for  treUe  damages  al- 

lowed by  a  statute). 

*  Foster  v.  Hazen,  12  Barb.  547;  MtUler  t.  United  8tate8,  4  Ct.  CI.  61. 

Bteel  V.  Smith,  1  Barn.  &  Aid.  94.  For  penalties.  Motion  in  arrest  be- 
cause the  dedaration  did  not  negative  an  exception  in  the  statute. 
Bay  ley,  J.,  quoted  Treby,  Ch.  J.,  in  Jones  v.  Axen,  1  Ld.  Ra3nn.  120,  as 
follows:  "Where  an  exception  is  incorporated  in  the  body  of  the  clause, 
he  who  pleads  the  clause  ought  also  to  plead  the  exception;  but  when 
there  is  a  clause  for  the  benefit  of  the  pleader,  and  afterwards  follows 
a  proviso,  which  is  against  him,  he  shall  plead  the  clause  and  leave 
it  to  the  adversary  to  show  the  proviso.*'  Quoted  and  followed  in  Tcel 
▼.  Fonda,  4  Johns.  304. 

In  Rowell  v.  Janvrin,  151  N.  Y.  60,  45  N.  R  398,  it  is  said  that  the  rule 
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of  pleading  just  stated  has  been  foUovred  and  applied  in  a  great 
variety  of  cajses  arising  upon  statutes  and  contracts  (Citing  Harria  v. 
White,  81  N.  Y.  532;  United  States  v.  Cook,  17  Wall.  168,  21  L.  ed. 
638;  Com.  v.  Hart,  11  Cush.  130;  Sheldon  v.  Clarh,  1  Johns.  513; 
Bennet  v.  Hurd,  3  Johns.  438;  Hart  v.  ClieSj  8  Johns.  41;  Fleming  v. 
People,  27  N.  Y.  329;  People  v.  Kihler,  106  N.  Y.  321,  12  N.  E.  795; 
,      People  V.  Brigga,  114  N.  Y.  56,  20  N.  E.  820). 

^lie  reason  upon  which  this  rule  of  pleading  rests  seems  to  be  that  when 
a  party  counts  upon  the  enacting  clause  of  a  statute  containing  an  ex- 
ception, as  the  foundation  of  his  action,  he  cannot  logically  state  his 
case  unless  he  negative  the  exception.  But  if  the  modifying  words 
are  no  part  of  the  enacting  clause,  but  are  to  be  found  in  some  other 
part  of  the  statute,  or  in  some  subsequent  statute,  it  is  otherwise,  and 
he  may  then  state  his  case  in  the  words  of  the  enacting  clause,  and  it 
will  be  prima  facie  sufficient.  Ibid, 

An  exception  exempts  something  absolutely  from  the  operation  of  a  statute 
by  express  words  in  the  enacting  clause;  a  proviso  defeats  its  operation 
conditionally.  An  exception  takes  out  of  the  statute  something  that 
otherwise  would  be  part  of  the  subject-matter  of  it;  a  proviso  avoids 
it  by  way  of  defeasance  or  excuse  (Black  Law  Diet.  960;  2  Bouvier 
Law  Diet.  483,  Proviso;  Minis  v.  United  States,  15  Pet.  423,  10  L.  ed. 
791.    Ibid, 

The  plaintiff  who  relies  upon  an  exception  in  a  statute  to  take  his  case. 
out  of  the  rule  laid  down  in  the  body  of  the  statute  must,  in  his  com- 
plaint, bring  himself  within  the  exception.  Hirshbach  v.  Ketchum,  5 
App.  Div.  324,  39  N.  Y.  Supp.  291  (Citing  Fleming  v.  People,  27  N.  Y. 
329). 

The  existence  of  the  conditions  prescribed  by  Iowa  Laws  25th  Gen.  Assem. 
chapter  62,  from  exemption  from  the  prohibitory  liquor  law,  must  be 
pleaded  and  proved  by  one  wishing  to  take  the  benefit  of  them.  State 
v.  Van  Vliet,  92  Iowa,  476,  61  N.  VV.  241.  The  court  said; "It  is  a  rule 
in  both  civil  and  criminal  pleadings  that,  where  an  action  is  predicated 
upon  a  statute  to  which  there  is  an  exception  or  proviso,  it  is  sufficient 
for  the  pleader  to  state  only  so  much  as  will  make  out  a  prima  facie 
«ase;  and  if  the  proviso  or  exception  be  found  in  a  separate  section  or 
in  a  subsequent  substantive  enactment,  it  is  a  defense,  and  should  be 
left  to  the  other  party;  but  if  it  be  matter  of  exception  contained  in 
the  enacting  or  prohibition  clause,  it  is  part  of  tlie  thing  prohibited, 
jind  the  pleading  must  show  that  this  matter  of  exception  does  not 
cover  the  act  complained  of.  The  rule  is  often  stated  thus:  'The  dif- 
ference is,  when  the  exception  is  embodied  in  the  body  of  the  clause,  he 
who  pleads  the  cause  ought  to  plead  the  exception;  but  when  there  is 
41  clause  for  the  benefit  of  the  pleader,  and  afterward  follows  a  pro- 
vision which  is  against  him,  he  shall  plead  the  clause,  and  leave  it  to 
his  adversary  to  show  the  proviso.' "  State  v.  Beneke,  9  Iowa,  203 ; 
Com.  V.  Hart,  11  Cush.  130;  United  States  v.  CooJt,  17  Wall.  168,  21 
L.  ed.  538;  State  v.  Abbey,  29  Vt.  60,  67  Am.  Dec.  754;  Teel  v.  Fonda, 
4  Johns.  304.  In  Steel  v.  Smith,  1  Barn.  &  Aid.  94,  the  rule  is  thus  an- 
nounced: "Where  there  is  an  exception  so  incorporated  with  the  enact- 
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ing  clause  that  the  one  oumot  be  read  without  the  other,  there  the  ex* 
eeption  must  be  negatived."  This  same  rule  applies  to  provisos  and 
exceptions  iu  contracts.  Freeman  v.  Travelers*  ifis.  Co.  144  Mass.  572, 
12  N.  E.  372.  So,  where  a  statute  prohibits  the  sale  of  liquor  under  oer- 
tain  circumstances,  and  in  a  proviso  at  the  end  of  a  subeeqoent  section 
allows  the  sale  of  wine  manufactured  from  grapes  grown  in  the  state, 
or  beer,  ale,  or  cider,  it  is  not  necessary  that  the  indictment  should 
allege  that  the  liquor  sold  was  not  of  the  excepted  classes.  Becker  ▼. 
State,  8  Ohio  St.  301.  Again,  in  a  complaint  luder  a  statute  for  not 
keeping  a  saloon  closed  after  9  o'clock  at  night,  it  was  held  not  neces- 
sary to  negative  any  action  by  the  town  council  extending  the  time  for 
dosing  until  10  o'clock,  ae  permitted  by  a  proviso  of  the  act.  People 
T.  Richmond,  59  Mich.  570,  26  N.  W.  770.  And  if  a  statute  prohiluts 
the  sale  of  liquor  under  certain  circumstances,  and  in  another  section 
or  proviso  authorizes  a  druggist  to  sell  with  or  without  a  license,  it  is 
not  necessary  to  allege  that  the  defendant  was  not  a  druggist.  State  v. 
Taylor,  73  Mo.  52;  People  v.  Rohhine,  70  Mich.  130,  37  N.  W,  924; 
State  V.  Jaques,  08  Mo.  260. 

The  exception  in  favor  of  a  postmaster  whose  annual  compensation  does 
not  exceed  $90,  in  Ind.  Const,  art.  2,  §  9,  prohibiting  a  person  from 
holding  more  than  one  lucrative  office  at  the  same  time,  must  be  nega- 
tived in  an  allegation  that  a  person  holding  another  office  has  forfeited 
it  by  becoming  a  postmaster.  Bishop  v.  State,  149  Ind.  223,  39  L.  R.  A. 
278,  48  N.  £.  1038  ( Citing  Brutton  v.  State,  4  Ind.  601 ;  Shearer  t. 
State,  7  Blackf.  99;  Hou)e  v.  State,  10  Ind.  423;  State  v.  Carpenter,  20 
Ind.  219;  WUey  v.  State,  52  Ind.  516;  Burke  v.  State,  52  Ind.  522; 
State  V.  Biickner,  52  Ind.  278;  Meier  v.  State,  57  Ind.  386;  Henderson 
▼.  State,  60  Ind.  296;  O'Brien  v.  State,  63  Ind.  242;  Stevenson  v.  State, 
65  Ind.  409). 

Where  a  breach  of  a  statutory  duty  is  allied,  and  exceptions  are  found  in 
the  statutory  declaration  of  duty,  the  pleader  must  show  that  the 
breach  is  not  included  in  the  exception.  But  if  the  exception  is  stated 
in  a  subsequent  clause  or  section  of  the  statute,  or  if  it  is  declared  in 
«  another  statute,  then  such  exception  should  be  shown  by  way  of  defense 
to  the  action.  Colson  v.  State,  7  Blackf.  590;  Russell  v.  State,  50  Ind. 
174. 

A  declaration  on  a  penal  statute  must  exclude  by  averment  the  subject  of 
any  exceptions  in  the  enacting  or  prohibitory  clause  of  the  aet^  but 
need  not  exclude  any  proviso  or  qualification  in  a  separate  substantive 
clause,  that  being  matter  of  defense.  Clark  Thread  Co,  t.  Hudson 
County,  54  N.  J.  L.  265,  23  Atl.  820. 

A  petition  in  an  action  against  a  city  for  injury  to  property  through  a 
riotous  or  tumultuous  assemblage,  under  Ky.  Gen.  Stat.  chap.  5,  §  1, 
must  allege  that  plaintiff  has  not  failed  to  do  what  he  reasonably  could 
toward  preventing,  allaying,  or  suppressing  the  alleged  tumult,  as  the 
proviso  that  he  shall  not  recover  unless  he  has  done  so  is  contained  in 
the  same  section  giving  a  right  of  action.  Henderson  v.  Pargny,  15  Ky. 
L.  Rep.  746. 

A  saving  exception  or  proviso  in  a  statnte,  which  is  not  in  the  same  seo> 
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tion  which  confers  the  right  declared  on,  is  a  matter  of  avoidance,  and 
need  not  be  anticipated  by  the  pleader  claiming  the  benefit  of  the  stat- 
ute.    Central  Kentucky  Asylum  v.  Penich,  102  Ky.  533,  44  S.  W.  92. 

An  exception  in  the  enacting  clause  of  a  statute  must  be  negatived  by  a 
petition  declaring  on  the  statute,  but  it  need  not  be  negatived  if  it  is  in 
a  subsequent  clause.    Bush  v.  Wathen,  104  Ky.  548,  47  S.  W.  599. 

A  complaint  in  an  action  brought  to  recover  a  statutory  penalty,  which 
omits  to  negative  the  exceptions  contained  in  the  enacting  clause  of  the 
statute,  is  defective.  Sleuhen  County  v.  Wood,  24  App.  Div.  442,  48 
N.  Y.  Supp.  471. 

First  Baptist  Church  v.  Utica  d  8,  R.  Co,  6  Barb.  313  (omission  rendered 
the  pleading  insufficient  to  show  that  the  act  complained  of  was  illegal, 
and  therefore  a  nuisance) ;  Walker  v.  Johnson,  2  McLean,  92,  Fed.  Cas. 
No.  17|074  (statute  providing  that  after  suit  brought  in  probate  court 
no  action  should  be  brought  against  the  executor,  except  in  case  of 
waste,  negligence,  etc). 

MkS.  Showing  conformity  to  statute. 

In  cases  "where  there  is  no  settled  rule*  as  to  pleading  conformity 
to  statute,  the  general  rule  applies  that  if  the  statute  is  so  framed  as 
to  forbid  an  act  "unless"  or  "except"  a  specified  condition  exists, — or 
in  similar  language, — compliance  must  be  alleged.* 

But  if  it  is  so  framed  as  merely  to  invalidate,  "if"  or  "provided"  a 
specified  condition  does  not  exist, — or  in  similar  language, — compli- 
ance need  not  be  alleged.* 

^  For  such  Specific  Rules,  see  the  Following  Subjects :  Acceptance,  §  72, 
supra;  Contracts,  §  158,  supra;  Leave  to  Sue,  §  353,  supra;  Limita- 
tions, §  365,  supra. 

See  also  Illeoalitt,  §§  311-315,  supra. 

*  Campbell  v.  Wilcox,  10  Wall.  421,  19  L.  ed.  973  (act  of  Congress  providing 

that  a  promissory  note  should  be  deemed  invalid  when  the  stamp  is 
omitted  with  intent  to  evade  the  provisions  of  the  act«does  not  render 
it  necessary  to  allege  stamping) ;  Stevens  v.  Haskell,  72  Me.  244  (stat- 
ute providing  that  no  action  shall  be  maintained  against  an  executor, 
etc.,  on  a  claim  against  the  estate,  unless  such  claim  is  first  presented 
in  writing,  etc.)  ;  Freeman  t.  Fulton  F.  Ins.  Co.  14  Abb.  Pr.  308,  38 
Barb.  247;  Williams  v.  Insurance  Co.  of  N.  A.  9  How.  Pr.  365  (since 
the  statute  prohibits  all  wagers,  and  excepts  only  insurance  for  indem- 
nity, the  insured  must  allege  his  interest). 

*  Contra,  Washburn  ▼.  Franklin,  28  Barb.  27  (action  on  stock  contract;  al- 

legation that  plaintiff  was  owner  of  the  stock  he  agreed  to  sell,  not  nec- 
essary, although  the  statute  then  in  force  made  sales  void  unless  he  was 
owner  and  contract  was  in  writing). 

A  statute  prohibiting  a  specified  defense — ^such  as  the  statute  forbidding 
corporations  to  interpose  usury  as  a  defence — necessarily  requires  that 
a  complaint  for  affirmative  relief  upon  the  facts  thus  declared  not  to 
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eoDBtitute  a  defense  be  held  bad  on  demurrer.  Isle  of  Wight  Co.  ▼. 
Smith,  61  Hun,  662,  4  N.  Y.  Supp.  73  (action  by  a  corporation  to  pro- 
cure the  cancelation  and  surrender  of  certain  securities  for  the  pirment 
of  a  usurious  loan.  Demurrer  to  complaint  properly  sustained  beeausp. 
by  statute  a  corporation  could  not  set  up  usury  as  a  defense). 

448.  Alleg:ation  of  compliance  with  statutory  condition. 

Where  compliance  with  a  statutory  condition  precedent  to  the 
bringing  of  an  action  is  required  to  be  shouTi,  a  general  allegatioD 
that  "all  things  required  to  be  done  by  the  plaintiff"  by  the  statuu- 
have  been  done,  is  not  sufficient,  but  the  facts  must  be  alleged.* 

^Thc  complaint  in  an  action  by  the  people,  under  Cal.  Pol.  Code,  fi  3S90. 
to  recover  delinquent  taxes,  must  allege  compliance  with  the  statutory 
precedent  of  the  action, — namely,  at  least  one  offer  of  the  property  for 
sale  for  the  taxes.  An  averment  that  defendant  procured  an  injunc- 
tion restraining  a  tax  sale  of  the  property,  and  that  such  injunction 
was  dissolved,  does  not  cure  a  failure  to  allege  compliance  wi^h  thf 
above  condition.  People  v.  Ballerina,  99  Cal.  598,  34  Pac.  330  (so  heL 
on  error). 

The  complaint  in  an  action  in  Indiana  by  a  surviving  partner,  who  is  a'oof 
entitled  to  sue  upon  a  cause  of  action  in  favor  of  the  firm,  where  be 
has  complied  with  the  statute,  must  ahow  that  he  has  complied  with  it. 
Mcintosh  V.  Zaring  (Ind.)  38  N.  E.  321. 

A  petition  against  a  city  under  Ky.  Gen.  Stat.  chap.  5,  §  1,  for  damages  for 
injury  to  property  by  any  riotous  or  tumultuous  assemblage,  must  show 
that  the  notice  to  the  city  authorities,  made  by  the  statute  a  condition 
precedent,  was  given  in  such  manner,  to  such  person,  and  in  such  time. 
as  to  require  the  corporation  to  act  for  the  prevention  or  mitigation  of 
the  injury;  and  it  is  not  sufficient  to  allege  that  the  authorities  of  said 
city — its  marshal  and  policeman — ^had  notice  of  such  riotous  and  tu- 
multuous aasemblage  and  of  their  unlawful  acta,  and  were  able  and 
could  have  prevented  the  same,  but  made  no  effort  to  do  so.  Bender- 
son  v^  Pargny,  15  Ky.  L.  Rep.  745. 

Biron  V.  8t.  Paul  Water  Comrs.  41  Minn.  519,  43  N.  W.  482  (statute  re- 
quiring presentation  of  subject  of  action  with  the  evidence)  ;  Rhoda  r. 
Alameda  County,  52  Cal.  350  (allegation  that  the  claim  was  duly  pre- 
sented and  rejected,  not  enough  on  demurrer.  Statute  allowing  gen- 
eral allegation  of  performance  does  not  apply  except  to  conditions 
created  by  contract). 

In  Fenton  v.  Salt  Lake  County,  3  Utah,  423,  4  Pac.  241 ;  Marshall  County 
v.  Jackson  County,  36  Ala.  613;  and  Sokroeder  v.  Colbert  County,  66 
Ala.  137,  it  was  held  that  presentment  and  disallowance  must  be  al- 
leged, because  specified  in  the  statute. 

Contra,  Fiser  v.  Mississippi  d  T.  R.  Co,  32  Miss.  360  (allegation  that 
defendant  "subscribed  for  twenty  shares  of  the  capital  stock,"  etc..  "ac- 
cording to  the  statute  incorporating  the  company,"  etc;,  imports  that 
he  had  done  everything  required  by  the  charter  in  order  to  become  a 
subscriber ) . 
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For  other  caaes,  see  Duly,  S  277,  supra. 

See  also  Audit,  §§  106,  107;  Le;a.ve  to  Sue,  §§  353^  354,  aupra. 

450.  Statutory  condition  in  statutory  action. 

If  an  action  is  given  by  statute  provided  a  specified  condition  ex- 
ists, a  complaint  wliich  does  not  allege  facts  showing  the  existence  or 
performance  of  the  condition  is  bad  on  demurrer.^ 

This  rule  applies  even  though  the  action  was  given  as  a  substitute 
for  a  common-law  action.* 

*Adler  ▼.  World's  Pastime  Exposition  Co.  26  lU.  App.  528  (mechanic's 
lien) ;  Barilett  v.  Crozier,  17  Johna.  439,  8  Am.  Dec.  428;  Susenguth  v. 
Rantoul,  48  Wis.  334,  4  N.  W.  328  (omission  to  aUege  notice  to  town 
of  injury  by  defective  highway) ;  Benioare  v.  Pine  Valley,  53  Wis.  527, 
10  N.  W.  605  (same  omission  ground  for  nonsuit  at  trial). 

In  the  following  cases  the  decision  was  put  upon  the  ground  that  the 
caujse  of  action  wa«  statutory,  and  therefore  compliance  with  the  con- 
dition was  part  of  the  right  of  action.  Schroeder  v.  Colbert  County, 
66  Ala.  137  (statute  giving  action  against  county  commissioners,  but 
not  till  after  presentation  to  them  and  disallowance)  ;  Fields  v.  Hart- 
ford d  W.  Horse  R,  Co,  54  Conn.  9,  4  Atl.  105  (action  for  breach  of 
statutory  duty  to  keep  highway  in  order) ;  State  v.  Lancaster  County 
Bankf  8  Neb.  218  (action  against  the  state,  given  by  statute). 

A  complaint  in  an  action  by  a  physician  for  professional  services  furnL»hed 
to  a  prisoner  at  the  request  of  the  sheriff,  which  fails  to  allege  that 
the  services  were  rendered  to  a  prisoner  in  jail,  and  that  he  was  unable 
to  provide  such  services  or  was  in  a  destitute  condition,  is  demurrable 
under  a  statute  making  it  the  duty  of  the  sheriff  to  furnish  necessary 
medical  attention  to  any  insolvent  person  confined  in  jail,  who  be- 
comes sick,  when  he  is  unable  to  provide  it  for  himself.  Malone  v. 
Escambia  County,  116  Ala.  214,  22  So.  503. 

A  complaint  in  an  action  by  a  physician  against  a  county  for  services  and 
necessaries  furnished  a  pauper  charge  on  the  county,  under  contract  for 
compensation  therefor  with  a  duly  organized  board  of  health  of  one  of 
its  towns,  must,  to  state  a  cause  of  action  under  a  statute,  providing 
that  the  expense  for  a  pauper  patient  is,  in  the  first  instance,  a  charge 
upon  the  relatives  of  such  pauper,  allege  that  the  patient  has  no  rela- 
tives who  are  liable  and  able  to  pay  for  such  services  and  necessaries. 
Tweedy  v.  Fremont  County,  99  Iowa,  721,  68  N.  W.  921. 

A  bill  by  a  foreign  corporation  or  its  receiver  to  enforce  a  contract  made 
by  the  corporation  in  the  state  must  contain  an  express  averment  of 
compUance  with  Ala.  Const,  art.  14,  §  4,  and  act  February  28,  1887,  re- 
quiring a  foreign  corporation,  as  a  condition  of  doing  business  in  the 
state,  to  have  at  least  one  known  place  of  business  and  an  authorized 
agent  or  agents  therein.  SuIUimm  v.  Vernon,  121  Ala.  393,  25  So.  600 
(Citing  Farrior  v.  Neu?  EngUmd  Mortg.  Secur.  Co,  88  Ala.  275,  7  So. 
200;  Mullens  v.  American  Freehold  Land  Mortg,  Co,  88  Ala.  280,  7 
So.  201 ;  Chrisiiitn  v.  American  Freehold  Land  Mortg,  Co,  89  Ala.  198, 
Abb.  Pl.  Vol.  I. — 43. 
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7  So.  427;  Oinn  t.  Ifew  England  Martg.  Beour.  Co.  92  Ala.  1S5,  8  Sck 
888). 

A  complaint  in  an  action  against  a  county  for  the  fees  of  jnroTS  who 
served  in  the  county  court  is  demurrable  where  it  fails  to  bring  the 
case  within  the  provisions  of  a  statute  which  renders  the  county  liable 
for  fees  of  jurors  in  that  court  if  drawn  on  the  regular  panel  for  uie 
term,  in  conformity  to  the  statutory  requirements.  Pitkin  Countif  v. 
First  Nat.  Bank,  24  Colo.  124,  48  Pac  1043,  Affirming  6  Colo.  App.  423, 
40  Pac.  894. 

The  averment  of  a  complaint  in  an  action  by  the  receiver  of  a  natiocal 
bank,  upon  an  assessment  on  stockholders  made  by  the  United  States 
comptroller,  that  the  comptroller  made  the  assessment  and  directed 
the  action  to  be  brought,  is  a  sufficient  averment— at  least  as  against 
a  general  demurrer — that  the  comptroller  has  determined  that  it  is 
necessary  to  enforce  the  individual  liability  of  the  stockholders  for  the 
payment  of  debts.    O'Connor  v.  Witherhy,  111  Cal.  523,  44  Pac  227. 

A  complaint  alleging  that  defendant  wilfully  failed  and  refused  to  deHTer 
to  the  treasurer  a  list  of  taxable  property  as  required  by  statute,  pro- 
viding a  penalty  for  wilful  failure  or  refusal  to  deliver  sw^  list,  suf- 
ficiently alleges  that  the  treasurer  tendered  a  blank  upon  whidi  to 
make  the  list,  as  it  was  his  duty  to  do.  CiUiland  t.  State,  13  Ind.  App. 
651,  42  N.  E.  238. 

In  an  action  for  the  conversion  of  chattel  mortgaged  property  the  plaictiff 
must  show  the  existence  of  all  the  statutory  requisites  to  the  validity 
of  the  mortgage;  and  the  omission  of  an  averment  that  the  mong«ge 
was  recorded  in  "the  county  where  the  mortgagor  resides,"  as  required 
by  statute,  renders  the  complaint  insuffidentb  Diggs  v.  Way,  22  huL 
App.  617,  51  N.  £.  429,  54  N.  E.  412. 

A  complaint  in  an  action  to  foreclose  a  mechanic's  lien  against  the  owner 
of  the  property,  for  materials  furnished  to  another  who  made  an  isi- 
provement  on  the  property,  must  allege  the  owner's  knowledge  of  the 
improvement,  which  is  essential,  under  Hill's  Anno.  Laws  (Or.)  §  3G72, 
to  the  enforceability  of  the  lien  against  the  interest  of  the  owner  under 
such  circumstances.    Hunter  v.  Cordon,  32  Or.  443,  52  Pac  1 82. 

6o,  a  defendant  in  an  action  to  restrain  the  diversion  of  waters  from  a 
natural  stream  must,  to  defend  on  the  ground  that  he  is  authorized  hj 
a  statute  allowing  the  condemnation  of  waters  in  the  arid  region  of 
the  state,  allege  and  prove  that  the  stream  is  within  the  provisions  of 
the  statute  and  is  in  the  arid  portion  of  the  state,  where  rainfall  i3 
insufficient  and  irrigation  necessary  for  agricultural  purposes.  Jfo- 
Ohee  Irrigating  Ditch  Co.  v.  Hudson  (Tex.  Civ.  App.)  21  S.  W.  175. 

'Williams  v.  Hingham  d  Q.  Bridge  d  Tump.  Corp.  4  Pick.  341 ;  Beard  v. 
Porter,  124  U.  S.  437,  443,  31  L.  ed.  492,  494,  8  Sup.  Ct  Rep.  556; 
Amson  v.  Murphy,  115  U.  S.  579,  29  L.  ed.  491,  6  Sup.  Ct.  Rep.  183. 

451.  Allegation  of  interpretation  or  effect. 

A  demurrer  does  not  admit  an  allegation  of  tEe  interpretation  or 
lef^al  effect*  of  a  domestic  statute  ox  Constitution,  nor  an  allegation 
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that  facts  stated  in  detail  were  in  accordance  therewith  or  contrary 
thereto.* 

But  it  does  admit  an  allegation  of  the  effect  of  a  foreign  statute  as 
established  by  the  courts  of  the  foreign  state.^ 

An  averment  that  a  statute  is  imconstitutional  and  void  is  demur- 
rable, as  stating  only  a  matter  of  law.* 

^Pennie  v.  Rets,  132  U.  S.'464,  33  L.  ed.  426,  10  Sup.  Ct.  Rep.  149  (alle- 
gation that  police  officer  contributed  out  of  his  salary  to  the  fund, — 
not  admitted,  because  the  statute  showed  it  was  contributed  by  the 
state) ;  United  States  v.  Arnold,  1  Gall.  348,  Fed.  Cas.  No.  14,469 
(allegation  that  single  duties  only  were  payable)  ;  Compher  v.  People, 
12  111.  290  (action  upon  a  bond  of  a  tax  collector.  An  allegation  in  a 
plea,  after  referring  to  various  statutes  enacted  subsequent  to  the  date 
of  the  bond,  that  the  liability  of  the  sureties  were  thereby  materially 
changed,  not  admitted). 

*An  averment  that  the  auditor  of  the  county  "wrongfully  and  without 
warrant  of  law,  and  contrary  to  the  Constitution  of  the  state,"  placed 
the  taxes  sought  to  be  enjoined,  is  a  mere  legal  conclusion,  and  does 
not  overcome  the  presumption  that  he  placed  the  tax  in  accordance 
with  statute.    Mitchell  ▼.  Franklin  County  Treasurer,  25  Ohio  St.  143. 

'  Savings  Asso.  ▼.  0*Brien,  51  Hun,  45,  3  N.  Y.  Supp.  764. 

In  pleading  the  construction  given  to  t^e  statutes  of  another  stat«  by  its 
courts,  it  is  sufficient  to  aver  that  such  courts  have  so  held,  without  set- 
ting out  the  facts  on  which  or  the  action  in  which  the  decision  was 
rendered,  or  showing  when  or  where  it  is  reported.  Angell  t.  Van 
Schaick,  132  N.  Y.  187,  30  N.  E.  396. 

6ee  Foreign  Law,  §§  295,  296,  supra. 

*  Phinney  v.  Mutual  L.  Ins,  Co.  67  Fed.  493. 

An  averment  that  because  of  the  disregard  of  constitutional  requirements 
at  the  tame  of  its  passage  a  statute  is  unconstitutional,  null,  and  void 
is  simply  a  conclusion  of  law.  Kittinger  v.  Buffalo  Traotion  Co.  160 
N.  Y.  377,  54  N.  E.  1081. 

452.  Pleading  in  the  words  of  the  statnte. 

In  pleading  the  facts  necessary  to  show  a  caae  within  a  statute,  it 
is  sufficient  to  allege  them  in  the  language  of  the  statute,^  if  that  lan- 
^age  is  a  statement  of  fact,  as  distinguished  from  a  conclusion  of 
law.* 

^Sullivan  v.  Iron  Silver  Min.  Co.  109  U.  8.  550,  27  L.  ed.  1028, 
3  Sup.  Ct.  Rep.  339  (allegation  in  the  words  of  the  act  that 
the  vein  was  "known  to  exist,"  enough;  for  the  words  must 
mean  the  same  in  the  pleading  as  in  the  statute) ;  Mann  t. 
Corrigan,  28  Kan.  194  (same  effect) ;  Fenstermacher  v.  Xander, 
116  Pa.  41,  10  Atl.  128  (action  against  wife  for  necessaries  furnished 
for  family.  Not  necessary  to  allege  that  they  were  furnished  on  her 
credit,  for  this  is  not  in  the  statute;  although  it  must  be  proved). 


CTG  BBIEF  ON    PLEADINGS DEMUSBEB. 

Under  a  statute  allowing  action  to  quiet  title  where  defendant's  claim  to 
title  is  adverse  to  plaintiff,  it  is  not  essential  to  add  an  allegation  that 
defendant's  claim  is  untrue  or  wrongful  or  injurious  to  plaintiff,  for 
this  is  not  required  by  the  statute.  Rausch  y.  United  Brethren  in  Christ 
Church,  107  Ind.  1,  8  N.  E.  26. 

If  the  words  of  the  statute  are  followed  in  the  pleading,  it  is  unneces- 
sary to  allege  facts  to  bring  the  pleading  within  a  judicial  interpreta- 
tion enlarging  its  literal  import.  Cql8  v.  Jessup,  10  N.  Y.  96,  10  How. 
Pr.  524. 

Action  under  the  dvil  damage  act.  A  complaint  alleging  that  the  intoxica- 
tion was  caused  by  the  intoxicating  liquors  sold  or  given  away  by  the 
defendant,  not  bad  on  demurrer  for  not  alleging  that  the  sale  or  giving 
was  to  the  person  so  intoxicated;  for  whether  this  be  a  requirement 
to  be  implied  from  the  statute  or  not,  it  is  not  expressed  in  the  lan- 
guage of  the  statute,  and  therefore  need  not  be  alleged.  Ford  v.  Ames, 
36  Hun,  571  (Citing  Ford  ▼.  Babcock,  2  Sandf.  518,  and  distinguishing 
Bush  y,  Murray,  66  Me.  472;  Ditton  v.  Morgan,  56  Ind.  60).  Even  if 
better  pleading  would  require  an  allegation  of  selling  or  giving  to  the 
intoxicated  person,  it  is  an  error  or  defect  which  should  be  disregarded 
as  not  affecting  the  defendant's  substantial  rights.  Landon,  J.,  disr 
sented  on  the  ground  that  when  a  statute  is  in  such  general  terms  as  to 
cover  cases  which  admit  both  of  a  recovery  and  a  nonrecovery,  it  does 
not  seem  too  exacting  to  require  the  pleader  to  bring  himself  withia 
the  case  of  a  recovery. 

'This  distinction  I  have  not  seen  noticed  in  any  decision,  but  it  is  neces- 
sarily observed  in  practice, — as,  for  instance,  in  alleging  facts  showing 
a  conveyance  to  be  fraudulent,  etc. 

In  Fuqua  v.  Ferrell,  80  Ky.  69,  it  is  said  that  a  quotation  of  the  langua^ 
of  a  statute  does  not  dispense  with  allegation  or  proof  of  the  necessary 
facts  to  make  out  a  cause  of  action  under  the  statute.  See  also  chapter 
T.  §  14.  ante, 

453.  Private  statutes, — common-law  rule. 

At  common  law  a  private  statute  cannot  be  noticed  on  demurrer, 
unless  so  much  of  it  as  is  essential  to  the  case  is  specially  pleaded  in 
substance,  or  set  forth  in  tlie  pleading.* 

A  general  allegation  that  it  was  passed  on  a  specified  day  is  suffi- 
cient, even  though  the  statute  is  such  that  it  required  more  than  a 
majority  vote.* 

^Pittsburgh,  C,  d  8t.  L.  R.  Co,  ▼.  Moore,  33  Ohio  St.  384,  31  Am.  R«p. 
543 ;  Ooshen  d  8.  Tump,  Co.  ▼.  Sears,  7  Conn.  86,  holding  that  it  is 
enough,  at  least  after  verdict,  if  it  be  counted  upon  and  substance 
stated.  Atchison,  T.  d  8.  F.  R,  Co.  v.  Blackshire,  10  Kan.  477,  holding 
a  raUroad  charter  to  be  a  private  act  within  the  rule. . 

But  a  municipal  diarter  is  not.    Covington  y,  Voskotter,  80  Ky.  219. 

A  plea  of  limitation  based  on  the  provision  of  a  railroad  charter,  which  is 
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in  effect  a  private  statute,  must  specially  refer  to  such  statute,  stating 
its  title  and  the  day  on  which  it  became  a  law.  Louisville  d  N,  R.  Co. 
V.  Botoen,  18  Ky.  L.  Rep.  1099,  39  S.  W.  31. 

To  plead  a  private  statute,  under  Ey.  Civ.  Code,  S  119,  subs.  2,  a  party  must 
at  least  state  its  title  and  the  day  on  which  it  became  a  law.  Zable  v. 
Louisville  Baptist  Orphans'  Home,  92  Ky.  89,  13  L.  R.  A.  668,  17  &  W. 
212. 

A  tovm  charter  is  not  such  a  private  act  as  is  ever  required  to  be  specially 
pleaded.  CeiUral  Covington  v.  Weighans,  19  Ky.  L.  Rep.  1979,  44  S. 
W.  985. 

A  special  act  for  the  survey  of  a  particular  tract  of  land  is  not  such  a 
public  statute  as  the  courts  are  bound  to  notice.  Allegheny  v.  kelson, 
25  Pa.  332. 

N.  Y.  Laws  1867,  ohap.  846,  S  7,  authorizing  the  New  York  board  of  fire 
underwriters  to  provide  a  patrol  of  men  to  discover  and  prevent  fires, 
which  men  are  authorized  to  enter  any  building  on  fire  or  exposed  to 
fire  from  other  burning  buildings,  is  a  public  act  the  title  to  which  need 
not  be  set  forth  in  pleading  it,  as  required  by  N.  Y.  Code  Civ.  Proc 
8  530,  in  case  of  a  private  act.  Neto  York  Bd.  of  Fire  Underwriters  ▼• 
Metropolitan  Lloyds,  11  Misc.  646,  33  N.  Y.  Supp.  547* 

*  Wolfe  V.  Richmond,  11  Abb.  Pr.  270,  19  How.  Pr.  370. 

454.  —  statutory  short  form. 

Statutes  in  many  of  the  states  allow  a  private  domestic  statute,  or 
a  right  derived  therefrom,  to  be  pleaded  by  referring  to  the  title  and 
the  date  of  passage.* 

*  For  the  Rule  as  to  Statutes  of  Sister  States,  and  the  Rule  in  United  States 

Courts,  see  chapter  m.  §§  1-5,  ante. 

Arizona — Rev.  Stat.  (1901)  §  1284.  "In  pleading  a  private  statute  or  a 
rig'ht  derived  therefrom,  it  shall  be  sufficient  to  refer  to  such  statute 
by  its  title  and  the  day  of  its  passage,  and  the  court  shall  thereupon 
take  judicial  notice  thereof." 

California — Code  Civ.  Proc.  (1901)  §  459.  In  pleading  a  private  statute, 
or  an  ordinance  of  a  county  or  municipal  corporation,  or  a  right  de- 
rived therefrom,  it  is  sufficient  to  refer  to  such  statute  or  ordinance  by 
its  title  and  the  day  of  its  passage. 

CoZoroiia— Mills's  Anno.  Code  ( 1896)  §  67.  Same  as  Arizona,  supra,  except 
"approval"  in  lieu  of  "passage." 

Connecticut — Gen.  Stat.  (1888)  §  996.  "All  acts  of '  incorporation  passed 
by  the  General  Assembly  may  be  declared  on  or  pleaded  as  public 
acts."  Id.  §  997.  "In  all  complaints  or  other  processes  for  an  ofifense 
against  a  private  act  or  an  ordinance  or  by-law  of  any  town,  city,  or 
borough,  it  shall  be  sufficient  to  set  forth  the  offense  in  the  same  man- 
ner as  in  case  of  offenses  created  by  a  Public  Act." 

FZorufo— Rev.  Stat.  (1892)  §  1041.  Private  acts  of  the  legislature  shall 
not  be  pleaded  specially,  but  printed  copies  thereof  may  be  given  in 
evidence  without  being  specially  pleaded. 
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Idaho— Code  Civ.  Proc.  (1901)  S  3230.  "In  pleading  a  private  statute  or 
a  rigiit  derived  therefrom,  it  is  sufficient  to  refer  to  such  statute  bj  its 
title'  and  the  day  of  its  passage." 

Indiana — ^Anno.  Stat.  (1901)  §  371.  Same  as  Arizona,  supra,  except  ''ap- 
proval" in  lieu  of  ''passage." 

lovca — ^Anno.  Code  (1897)  §  5293.  Same  as  Arizona,  tupra,  ezoept  "ap- 
proval" in  lieu  of  "passage." 

KiMsaa — Gen.  Stat.  (1901)  §  4358.  Same  as  Arizona,  supra,  except  "ap- 
proval" in  lieu  of  "passage." 

JCen^ttciby— Bullitt's  Codes  (1899)  §  119.  "1.  Neither  the  evidence  relied 
on  by  a  party,  nor  presumptions  of  law,  nor  facts  of  which  judicial 
notice  is  taken,  excepting  private  statutes,  shall  be  stated  in  a  plead- 
ing." "2.  In  pleading  a  private  statute,  it  shall  be  sufficient  to  refer 
to  it  by  stating  its  title  and  the  day  on  which  it  became  a  law." 

Minnesota — Stat.  (1894)  §  5251.  Same  as  Arizona,  supra,  except  "ap- 
proval" in  lieu  of  "passage." 

Mississippi — ^Anno.  Code  1892,  §  709.  "If  a  private  statute  be  pleaded,  it 
shall  be  sufficient  to  refer  to  it  by  its  title  aod  the  date  of  its  passage." 

Missouri — Rev.  Stat.  1899,  fi  632.  Same  as  Arizona,  supra,  §  633.  "It 
shall  not  be  necessary  in  any  pleading,  to  set  forth  any  statute,  public 
or  private,  or  any  special  matter  thereof;  but  it  shall  be  sufficient  for 
the  party  to  allege  therein  that  the  act  was  done  by  the  authoritj  of 
auch  statute,  or  contrary  to  the  provisions  thereof,  naming  the  subject- 
matter  of  such  statute,  or  referring  thereto  in  some  general  terms, 
with  convenient  certainty." 

Montana — ^Anno.  Code  Civ.  Proe.  (1895)   §  750.    Same  as  Arizona,  supra. 

Nehraska — Comp.  Stat.  (1901)  §  5721.    Same  as  Arizona,  supra. 

yevador-K^ode  Civ.  Proc.  i  61,  Gen.  Stat  (1883)  §  3083.  Same  as  Ari 
zona,  supra. 

Tfew  York— Code  Civ.  Proc  (1899-1900)  §  630.  (Amended  1877.)  lo 
pleading  a  private  statute,  or  a  right  derived  therefrom,  it  is  sufficient 
to  designate  the  statute  by  its  chapter,  year  of  passage,  and  title,  or  in 
some  other  manner,  with  convenient  certainty,  without  setting  forth 
any  of  the  contents  thereof. 

yorth  Caroliiut^Anno,  Code  Civ.  Proc.  (1891)  §  264.  Same  as  Arizona. 
supra,  except  "ratification"  in  lieu  of  "passage." 

North  Dakota — Rev.  Codes  (1899)  §  5287.    Same  as  Arizona,  supra. 

OWo— Bates*  Anno.  Code  Stat.   (1787-1902)   8  6092.    "In  pleading  a  pri 
vate  statute  or  a  right  derived  therefrom,  it  shall  be  sufficient  to  refer 
to  such  statute  by  ite  title,  and  the  day  of  its  passage," 
Oregon — ^Hill's  Anno.  Laws  (1892)   §  88.    Same  as  Arizona,  supra. 
South  Carolina— Code  Civ.  Proc.  8  184,  Gen.  SUt  (1882).    Same  as  Ari- 
zona, supra. 
South  Dakota — Anno.  Stat.  (1901)  S  6134.    Same  as  Arizona,  supra, 
Utah—Rev,  Stat  (1898)   §  299.    Same  as  Arizona,  supra. 
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Washington — Ballinger's  Anno.  Codes  &  Statutes  (1897)  $  4935.  Same 
as  Arizona,  supra, 

Wisconsin — Sanborn  &  Berryman's  Anno.  Stat.  (1898)  §  2676.  "In  plead- 
ing a  private  statute  or  a  right  derived  therefrom,  it  shall  be  sufficient 
to  refer  to  such  statute  by  its  title  and  the  day  of  its  passage,  and 
the  court  shall  thereupon  take  judicial  notice  thereof.  In  like  man- 
ner the  statutes,  acts,  and  resolves  of  the  Congress  of  the  United  States, 
and  of  the  legislature  of  any  state  or  territory  of  the  United  States, 
published  by  authority  of  the  respective  governments  thereof,  may  be 
pleaded.'* 

Wyoming — ^Kev.  Stat.  (1899)  §  3566.  "In  pleading  a  private  statute  or  a 
right  derived  therefrom,  it  shall  be  sufficient  to  refer  to  such  statute 
by  its  title  and  the  day  of  its  passage.' 


M 


ASS.  —  effect  of  the  statutory  provision. 

These  provisions  are  permissive ;  and  pleading  a  private  statute  by 

setting  it  forth  is  still  good.^ 

But  the  provision  does  not  apply  to  a  statute  of  a  sister  state.* 

If  complied  with,  the  statute  is  deemed  a  part  of  the  complaint  as 

fully  as  if  set  forth  therein.* 

*  Central  Trust  Co.  v.  Burton,  74  Wis.  329,  43  N.  W.  141. 
*Orcen  v.  Indianapolis,  22  Ind.  192   (otherwise  of  Wisconsin) . 
■  Territory  ex  rel,  Blake  v.  Virginia  Road  Co.  2  Mont.  96. 

4S6.  Statutes  of  other  states. 

It  is  the  better  opinion  that,  under  the  new  procedure,  pleading  a 
statute  of  another  state  or  country  by  its  legal  effect  is  sufficient  on 
demurrer.* 

*  See  cases  cited  under  §  295,  ante;  Roharge  v.  Central  Vermont  R.  Co.  18 

Abb  N.  C.  363;  Kipp  v.  McLean,  2  N.  Y.  Civ.  Proc.  Rep.  IQQ;'  Schluter 
▼.  Boioery  8av.  Bank,  117  N.  Y.  125,  6  L.  R.  A.  541.  22  N.  E.  572. 

An  allegation  that  "under  and  pursuant  to''  the  laws  of  a  state  in  which 
a  foreign  corporation  was  incorporated  certain  acts  may  be  done  by  the 
corporation  sufficiently  alleges  such  laws.  0*Reilly,  8.  d  F.  Co.  v.  Greene, 
18  Misc.  423,  41  N.  Y.  Supp.  1056. 

Contra,  Carey  ▼.  Cincinnati  d  C.  R.  Co.  5  Iowa,  357;  Swank  v.  Eufnagle^ 
111  Ind.  453,  12  N.  E.  303. 

One  claiming  any  right  under  a  statute  of  another  state  must  set  out  such 
statute,  and  not  merely  state  what  can  be  done  thereunder.  Stockham 
y.  Simmons,  67  111.  App.  83. 

A  statute  of  another  state  must  be  pleaded  by  setting  it  forth,  and  not  by 
stating  its  effect.    Lou?ry  v.  Moore,  16  Wash.  476,  48  Pac.  238. 
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Succession. 

See  also  Descent,  I  231,  supra;  Hub,  S  305,  supra;  Seisin,  $  442,  supra, 

457.  General  alles^tion. 

An  all^ation  that  a  partj  succeeded  to  and  became  possessed  of  a 
specified  property  is  sufficient  on  demurrer.* 

*  Curtiss  y.  Livingston,  36  Minn.  380,  31  N.  W.  357.    So  holding  although 

the  interest  being  a  life  estate,  it  was  necessary  to  understand  the  alle- 
gation aa  meaning  an  aasignment. 

Tendek. 

458.  Interest.  461.  Tender  of  oonTeyance. 

459.  Plea  of.  462.  Tender  of  valid  portion  of  tax. 

460.  Necessity  of  avennen^ 

458.  Interest. 

An  allegation  of  a  tender  "with  interest"  at  a  specified  rate  for  a 
specified  period  is  sufiicient  without  mentioning  the  amount  of  the 
interest.* 

^St,  Paul  Division  No,  1  v.  Broum,  9  Minn.  167,  164,  Gil.  144  {id  oertum 
est  quod  certum  reddi  potest), 

459.  Plea  of. 

A  plea  of  tender  must  show  that  the  tender  was  made  before  the 
commencement  of  the  action.* 

A  plea  of  tender  of  a  past-due  pajTuent  is  insufficient  where  it  fails 
to  allege  an  offer  of  interest,  to  specify  the  kind  of  money  ofFeredj  or 
to  state  that  the  money  has  been  deposited  with  the  clerk  of  the  coTirt." 

An  averment  in  a  bill  to  remove  a  tax  deed  as  a  cloud  on  title,  of 
the  complainant's  readiness  and  willingness  to  bring  the  amount  due 
defendant  into  court,  and  abide  by  the  order  of  the  court  as  to  its  pay- 
ment, is  sufficient  as  an  averment  of  a  tender.* 

A  petition  which  specifies  that  the  plaintiff  is  in  the  "attitude  to 
restore  all  of  said  property,''  and  in  terms  tenders  the  same  to  defend- 
ant, is  a  sufficient  tender  of  the  property,  in  an  action  to  rescind  a 
contract  on  the  ground  that  it  was  obtained  by  fraud.* 

An  allegation  that  the  plaintiff  is  ready,  able,  and  willing  to  pay 
to  the  defendant  the  money  tendered,  sufficiently  shows  that  he  has 
kept  his  tender  good.' 

*  Levan  v.  Sternfeld,  55  N.  J.  L.  41,  25  Atl.  854, 
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Defendant  desiring  to  avoid  payment  of  costs  hj  virtue  of  a  tender  under 
the  Oregon  statutes  must  allege  that,  before  the  commencement  of  the 
action,  he  tendered  to  plaintiff  an  amount  in  satisfaction  of  his  demand, 
and  now  brings  the  same  into  court  and  deposits  it  for  plaintiff. 
JaGoh9  V.  Oren,  30  Or.  593,  48  Pac.  431. 

•  Ralph  V.  Lomer,  3  Wash.  401,  28  Pac  760. 

So,  failure  to  bring  into  court  the  amount  required  to  redeem  from  an  exe- 
cution sale  is  matter  of  demurrer.  Rogers  v.  Tindall,  99  Tenn.  350, 
42  S.  W.  86. 

And  a  bill  to  redeem  from  a  mortgage  foreclosure  sale,  alleging  inability  to 
ascertain  the  amount  paid  by  the  purchaser  as  an  excuse  for  not  tender- 
ing such  amount  before  bringing  the  bill,  is  fatally  defective  where  it 
does  not  all^e  that  the  money  is  paid  into  court,  and  no  money  is  in 
fact  so  paid.    Beatty  v.  Brown,  101  Ala.  695,  14  So.  368. 

•  Olo8  V.  Qoodnch,  175  111.  20,  61  N.  E.  643. 

•  McCorkell  v.  Karhoff,  90  Iowa,  545,  58  N.  W.  913. 

•  Dunn  V.  Dewey,  75  Minn.  153,  77  N.  W.  793. 

460.  Necessity  of  averment. 

A  bill  to  redeem  lands  from  a  foreclosure  sale  must  aver  a  tender 
of  the  amount  paid  at  the  sale,  together  with  interest  and  the  charges, 
and  the  refusal  thereof  by  the  purchaser,  or  must  aver  some  excuse 
for  not  making  the  tender.^ 

But  one  who  conveys  land  to  another  as  security  for  a  usurious  loan 
need  not,  in  an  action  to  redeem,  make  tender  before  suit,  or  even  a 
formal  offer  to  pay,  in  the  complaint* 

Nor  should  an  equitable  petition  by  one  who  has  given  a  deed  to 
land  to  secure  a  debt,  retaining  possession  thereof,  to  enjoin  a  pur- 
chaser from  such  creditor  from  instituting  proceedings  to  eject  him, 
be  dismissed  on  demurrer  merely  because  it  defectively  sets  forth  a 
tender  of  payment  of  the  debt  secured,  as  no  tender  need  be  alleged.* 

A  petition  to  set  aside  an  absolute  deed  on  the  ground  that  it  was 
fraudulently  obtained  from  the  plaintiff,  who  could  not  read,  under 
the  belief  that  it  was  a  mortgage,  is  not  insufficient  because  of  a  fail- 
ure to  tender  an  amount  admitted  to  be  due,  where  it  is  alleged  therein 
that  plaintiff  is  imable  to  make  such  tender  on  aocoimt  of  his  poverty, 
and  asks  that  defendants  have  all  the  equity  that  they  are  entitled  to.^ 

"  Long  V.  Blade,  121  Ala.  267,  26  So.  31. 
*Vye  V.  fiftran,  49  Minn.  431,  52  N.  W.  39. 
^Ray  V.  Boyd,  96  Ga.  808,  22  S.  E.  916. 
•  Bell  V.  Weynian,  99  Ga.  273,  25  S.  E.  636. 
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461.  Tender  of  coxLveyance. 

A  petition  by  a  vendor  to  enforce  a  contract  for  conveyance  of  land, 
under  which  the  respective  obligations  as  to  payment  of  the  last  in- 
stalment of  the  purchase  price,  and  the  execution  of  the  conveyance, 
are  mutual  and  dependent,  is  demurrable  where  it  contains  no  aver- 
ment of  a  tender  of  conveyance,  or  of  excuse  for  failure  to  make  the 
t«ame.* 

^  Soper  T.  Gahe,  S5  Kan.  646,  41  Pac.  069. 

The  deed  alleged  to  have  been  tendered  the  vendee  in  possession  of  real 
property  under  a  contract  of  purchase,  providing  for  "a  good  and  suf- 
ficient deed  of  grant,  bargain,  and  sale  of  the  property,"  or  payment 
according  to  the  terms  of  the  contract,  need  not  be  set  out  in  the  com- 
plaint in  an  action  of  ejectment  by  the  vextdor  for  failure  to  make  such 
payment  on  a  tender  of  such  deed.  Baile  v.  Smith,  113  CaL  656,  45 
Pac.  872. 

462.  Tender  of  valid  portion  of  tax. 

A  party  from  whom  some  taxes  are  due  must  aver  their  payment  or 
tender,  in  a  bill  for  injunction  against  illegal  taxes,^  and  that  the 
tender  was  kept  good  by  paying  the  same  into  oourt.^ 

It  is  not  necessary  to  allege  pajinent  or  tender  of  all  taxes  which 
the  complaint  admits  the  complainant  to  be  liable  for,  in  an  action 
to  annul  a  tax  assessment,  where  the  whole  assessment  is  alleged  to  be 
void.' 

*  Northern  P.  R.  Co.  v.  Clark,  153  U.  S.  252,  38  L.  ed.  706,  4  Inters.  Com 
Rep.  C41,  14  Sup.  Ct.  Rep.  809;  Wason  v.  Major,  10  Colo.  App.  181,  50 
Pac.  741;  Shepardson  v.  Gillette,  133  Ind.  125,  31  N.  E.  788. 

A  complaint  in  a  suit  to  enjoin  the  collection  of  a  ditch  assessment  is  de- 
murrable for  want  of  an  averment  that  the  valid  portion  of  the  ta.^ 
has  been  paid,  or  a  tender  made,  which  has  been  kept  good  by  the 
payment  of  the  money  into  court;  and  an  allegation  that  all  taxes  due 
has  been  paid  is  not  sufficient.  Studabaker  v.  Siudabaker,  152  Ind.  89, 
51  N.  £.  933. 

An  averment  in  a  complaint  in  an  action  to  enjoin  the  collection  of  a 
tax,  part  of  which  is  conceded  to  be  legal,  that  the  complainants  are 
willing  and  anxious  to  pay  the  true  and  just  amount  of  taxes  due  from 
them,  does  not  obviate  the  failure  to  make  an  actual  tender.  State 
Nat,  Bank  v.  Carson  (Okla.)  50  Pac.  990. 

The  complaint  in  an  action  to  restrain  the  collection  of  taxes  on  the  ground 
that  they  are  excessive  is  insufficient,  where  it  alleges  that  plaintifT 
tendered  to  the  tax  collector  a  designated  amount  conceded  by  him  to 
be  due,  which  the  collector  refused  to  receive,  but  does  not  show  that 
such  tender  was  kept  good  by  depositing  the  money  in  court.  Wtlch  t. 
Astoria,  26  Or.  89,  37  Pac.  Gd. 
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^Bundy  T.  Summerland,  142  Ind.  92,  41  N.  E.  322. 

•Tocum  V.  First  Nat.  Bank  (Ind.)  38  N.  E.  699. 

A  complaint  in  an  action  to  remove  a  street  improvement  asseasment  as  a 
cloud  upon  title,  upon  the  ground  that  it  is  barred  by  the  statute  of 
limitations,  and  also  that  it  was  without  foundation  in  the  first  in- 
stance,— is  not  demurrable  because  it  does  not  allege  a  tender  of  the 
amount  of  the  asseannent.  Kintman  y.  Spokane,  20  Wash.  118,  54  Pac. 
034. 

But  an  answer  which  seeks  to  defend  against  the  collection  of  a  tax  on 
the  ground  of  a  fraudulent  assessment,  by  which  defendant's  prop- 
erty was  assessed  at  a  rate  greatly  in  excess  of  adjoining  lands,  must 
show  that  defendant  has  paid  or  tendered  the  taxes  whioh  would  have 
been  due  if  his  property  had  been  assessed  at  what  he  concedes  would 
have  been  a  fair  valuation,  and  must  offer  to  pay  what  the  court  shall 
find  to  be  equitable  and  just.  Laa  Angeles  County  y.  Ballerino,  90 
Cal.  594,  32  Pac.  581,  34  Pac.  329. 

There  UPON, 

163.  ^'Thereupon*'  does  not  exclude  other  causes. 

The  words  "and  thereupon,"  used  to  connect  t^vo  events  alleged  in 
pleading,  signify  their  succession  in  time,  but  do  not  negative  the  ex- 
istence of  intervening  facts  not  stated.^ 

^Dennehey  v.  tToocisum,  100  Mass.  195  (malicious  prosecution.  Allegation 
that  defendant  made  a  criminal  charge  and  testified  falsely,  and  there- 
upon plaintiff  was  convicted.  Held,  that  this  did  not  amount  to  an  alle- 
gation that  there  was  no  other  testimony). 

Tims. 

See  also  Date,  %%  217-221,  supra, 

464.  Implied  in  allegations  without  dates. 

Unless  the  context  indicates  otherwise,  an  allegation  expressed  in 
the  present  tense  in  a  verified  pleading  is  understood  to  relate  to  the 
time  when  the  pleading  was  verified;  in  an  unverified  pleading,  to 
the  time  it  bears  date,*  or  the  time  when  it  was  made  effectual  by 
filing  or  serving.* 

It  cannot  avail  as  referring  to  a  time  before  the  oommenoement  of 
the  action.^ 

An  allegation  in  the  past  tense  may  be  understood  as  referring  to 
a  time  before  tlie  action  was  commenced,^  except  when  contained  in 
an  answer  or  reply,  and  intended  to  refer  to  the  time  indicated  in  the 
pleading  to  which  it  responds.' 

^PrindU  V.  Ooirutkfsrs,  15  N.  Y.  426,  426  (allegation  that  the  person  od 
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wlio«e  life  the  contract  8ned  on  depended  'Hs  living"  mtist  be  deemed 
to  relate  to  the  time  of  verification.     Error  to  sustain  demurrer); 
8coti  T.  Royal  Exch.  Shipping  Co.  5  Monthly  Law  Bull.   (N.  Y.)  64 
(answer  stricken  out  ae  sham). 

^Burna  t.  0*2/ eil,  10  Hun,  494  (allegation  that  the  parties  "are  T«sidenU," 
etc.,  in  a  complaint  served  with  summons,  sufficient  to  show  reaideace 
at  the  commencement  of  the  action). 

An  allegation  of  a  complaint  to  contest  the  rigbt  of  an  applicant  to  pni^ 
chase  school  lands,  filed  by  a  subsequent  applicant,  that  at  the  tiine 
of  making  his  affidavit  and  application  "all  the  matters  therein  stated 
were  and  ever  since  have  been  and  now  are  true,"  is  not  objectionable 
on  the  ground  that  it  does  not  frhow  that  the  latter  waa  an  aetu&L 
settler  upon  the  land  at  the  time  of  its  filing,  and  that  he  then  desired 
to  purchase  for  his  own  use  or  benefit.  McFaul  y.  PfankucK^  98  Cal. 
400,  33  Pac.  397.  Such  an  objection  is  not  reached  by  general  demurrer, 
but  mufit  be  taken  upon  the  ground  of  uncertainty  or  indefiniteness. 

*  Wheeler  v.  Heermana,  3  Sandf.  Ch.  597  (in  creditor's  suit,  allegation  that 
the  defendant  "resides"  in  a  specified  county  has  reference  to  the  time 
of  filing  the  bill,  and  not  to  the  time  of  issuing  the  execution  before 
commencing  the  suit) ;  CouUon  v.  Whiting,  14  Abb.  N.  C.  60  {dictum) ; 
Broome  y.  Taylor,  9  Hun,  155,  reversed  on  another  ground  in  76  N.  T. 
564. 

Compare  §§  64-66,  ante, 

•Prentioe  v.  Ashland  County,  56  Wis.  345,  14  N.  W.  297  (allegation  that 
an  act  was  done  on  a  certain  day  implies  that  the  action  was  Dot 
premature;  for  it  must  be  presumed  that  the  action  was  commenced 
after  that  day). 

^Eeehner  v.  Toumaend,  8  Abb.  Pr.  234;  Eberly  t.  If  oore,  24  How.  147,  157, 
16  L.  ed.  612,  614  (action  of  trespass  in  United  States  court.  Plea  in 
abatement  alleging  that  the  allegation  of  citizenship  in  plaintiff's  peti- 
tion "is"  not  true;  that  said  plaintiffs  ''are"  not  citizens  of  Kentuckr, 
but  "are"  respectively  citizens  of  Texas, — is  not  a  nullity,  though  in> 
formal;  and  plaintiff  is  not  entitled  to  judgment). 

Compare  TotonahcTid  v.  NorrU,  7  Hun,  239,  holding  the  phrase  "was  aloae 
invested  with  any  right  or  title  to  the  cause  of  action  set  forth  in 
the  complaint"  must  be  construed  to  refer  to  the  time  of  the  commence- 
ment of  the  action,  to  which  all  similar  averments,  whether  in  form  in 
the  present  or  past  tense,  are  held  to  refer. 

Title. 

465.  General  allegation.  468.  Title  under  statute. 

466.  Derivation  of  title,-— with  or  with-      469.  Conclusion  of  law— "entitled" — 

out  general  allegation.  "right." 

467.  ATcrment  of  title. 

Bee  al^o  Assignment,  §§  94-100,  supra;  Descent,  §  231,  supra;  Heib,§  305, 
supra;  Ownership,  S§  412-423,  supra;  Seisin,  §  442,  supra;  Succession, 
I  457,  supra. 


VII. FOR  INSUFFICIENCY  ;  PABTICULAE  ALLEGATIONS.     685 

465.  General  allegation. 

Under  the  new  procedure,  an  allegation  that  a  person  is  seised  in 
fee  or  is  the  owner  in  fee,  or  in  equivalent  language,  without  stating 
the  source  or  particulars  of  title,  is  sujfficient  on  demurrer,  in  the  ab- 
sence of  any  statute  requiring  source  or  particulars  of  title  to  be 
stated.* 

But  it  is  not  sufficient  as  a  denial  of  an  adverse  title,  the  source  and 
particulars  of  which  are  pleaded  by  the  adverse  party  and  have  not 
been  denied.* 

^Ratliff  V.  Stretch,  117  Ind.  526,  20  N.  E.  438  (action  to  quiet  title.  Held 
that  the  remedy  for  the  defect,  if  the  pleading  is  not  sull^ciently  speodiie, 
is  by  motion  to  make  more  specific,  and  not  by  demurrer)  ;  Leaven- 
icorth,  L.  d  G.  R.  Co.  ▼.  Leahy,  12  Kan.  1*24  (tax  injunction) ;  Saline 
County  v.  Young,  18  Kan.  440,  445  (action  for  recovery  of  amount  of 
illegal  taxes)  ;  Butrick  v.  Tilton,  141  Mass.  03,  6  N.  E.  563  (writ  of 
entry  for  possession  of  land;  allegation  that  demandants  were  "seised 
in  their  demesne  as  of  fee"  equivalent  to  "seised  in  fee  simple")  ;  Daley 
V.  at,  Paul,  7  3klinn.  390,  Gil.  311  (action  for  damages  by  opening 
street);  Wainman  v.  Hampton,  110  N.  Y.  420,  18  N.  E.  2.'}4  (parti- 
tion) ;  Ricliarda  v.  Smith,  98  N.  C.  509,  4  S.  E.  625  (action  to  recover 
land.  Substituted  plaintiiffs  may  prove  their  own  title  under  allega- 
tion by  original  plaintiff  that  he  was  owner). 

A  petition  in  a  suit  to  compel  the  acceptance  of  title^  to  real  property 
adjudicated  to  defendant  at  an  auction  need  not  set  out  the  whole 
claim  of  title,  but  is  suHicient  if  it  alleges  that  the  plaintiffs  are  the 
owners  of  the  property.  Michenor  t.  Reinach,  49  La.  Ann.  360,  21  So. 
562. 

A  petition  for  an  injunction  to  restrain  injuries  to  plaintiff's  land,  ailing 
that  plaintiff  is  the  owner  of  the  land  therein  described  and  to  which  the 
injury  is  claimed  to  have  been  committed,  need  not  aver  from  whom  or 
how  the  title  was  obtained  by  plaintiff,  that  being  matter  of  c\idence. 
Planet  Property  d  Financial  Co,  v.  St,  Louis,  O.  H.  d  C.  R.  Co.  115  Mo. 
613,  22  S.  W.  616. 

A  bill  to  enjoin  a  threatened  trespass  on  land  need  not  set  forth  instru- 
ments of  conveyance  under  which  the  plaintiff  claims  title,  but  an 
averment  that  he  is  the  owner  and  occupant  of  the  premises,  giving  the 
boundaries  thereof,  is  sufficient.  Levns  v.  Pennsylvania  R.  Co.  (N.  J. 
Eq.)   33  Atl.  032. 

An  averment  in  a  bill  to  recover  land,  that  one  owned  the  land  on  a  cer- 
tain date,  is  sufficient  to  withstand  a  demurrer  on  the  ground  that 
the  bill  fails  to  show  that  such  person  ever  had  any  title  to  or  posses- 
sion of  the  land.    Overall  v.  Avant  (Tenn.  Ch.  App.)  46  S.  W.  1031. 

A  complaint  for  the  recovery  of  real  estate  under  Wash.  Code  Civ.  Proc. 
§  529,  alleging  that  plaintiffs  are  the  owners,  is  sufficient  without 
deraigning  their  title.  Shannon  v.  Grindstaff,  11  Wash.  536,  40  Pac 
123. 
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A  OQmplaint  in  an  action  to  quiet  title  to  land,  wbidi  allegM  that 
plaintiffs  are  in  poaseseion  thereof  and  claim  title  in  fee  thereto,  suf- 
ficiently shows  plaintiff^  rights,  without  setting  up  the  nature  of  their 
title,  under  Wyo.  Rev.  Stat.  §  2985,  authorizing  such  an  action  by  a 
person  in  poasession  of  land.  Durell  t.  Abbott,  6  Wyo.  265,  44  Pac 
047. 

Compare  De  Silixt  t.  Flynn,  9  N.  Y.  Civ.  Proc  Hep.  426  (allegation  that 
premises  equitably  belonged  to  A.,  and  that  whatever  title  B.  had  he 
held  for  them,  held  insufficient  for  want  of  facts). 

At  oommon  law  a  party  claiming  a  particular  estate  must,  when  title  b 
of  the  gist  of  the  action,  and  not  mere  inducement,  state  the  derivation 
of  his  tiUe.    Qould,  PI.  52;  1  Chitty,  PI.  16th  Am.  ed.  377. 

In  chancery,  if  plaintiff  claims  under  a  derivative  title,  he  must  set  forth 
the  grounda  thereof  or  his  bill  is  demurrable;  unless  there  is  an  exist- 
ing printy  between  the  plaintiff  and  defendant,  independently  of  the 
plaintiff's  title,  which  gives  the  plaintiff  a  right  to  maintain  the  suit,— 
as,  for  example,  if  they  are  landlord  and  tenant,  or  mortgagtH-  and  motir 
gf^S^"^, — and  then  it  is  not  necessary  to  state  the  plaintiff's  title  fully 
in  the  bill.  Stor3%  £q.  PL  250;  Muir  v.  Leake  d  W.  Orph^in  Bouse,  3 
Barb.  Ch.  477;  Goldsmith  v.  Oilliland,  10  Sawy.  G06,  22  Fed.  865,  863: 
Marshall  v.  Tumbull,  34  Fed.  827;  Greenicalt  v.  Duncan,  5  McCraiy, 
132,  IG  Fed.  33;  1  Dan.  Ch.  PI.  &  Pr.  4th  Am.  ed.  370;  Houghton  y. 
Reynolds,  2  Hare,  266;  Cresset  v.  Mitton,  1  Vea.  Jr.  449. 

'Sec  chapter  3cni.,  S  16,  post,  Demubreb  to  Aksweb. 

But  in  an  action  to  quiet  title  to  land  claimed  by  tlie  plaintiff,  an  answer 
which  specifically  denies  his  ownership  with  positive,  affirmative  ave^ 
ments,  showing  fee  simple  title  in  the  defendant,  is  sufficient,  without 
reciting  all  the  evidence  by  which  the  fact  of  the  defendant's  ownership 
is  to  be  established.     Male  v.  Brotcn,  11  S.  D.  340,  77  N.  W.  585. 

466.  Derivation  of  title, — ^with  or  without  general  allegation. 

A  statement  of  facts  showing  title  is  sufficient  without  adding  a 
general  allegation  of  ownership.^ 

If  facts  relied  on  tc  show  title  are  stated,  and  show  defective  title, 
the  addition  of  a  general  allegation  of  title  by  virtue  thereof  will  not 
cure  the  defect' 

*  Day  Lo/nd  d  Cattle  Co,  v.  State,  68  Tex.  526,  4  S.  W.  863,  holding  that  in 
a  suit  by  the  state,  when  the  petition  sets  up  facts  which  entitle  the 
state  to  the  lands,  a  distinct  averment  to  that  effect  is  unnecessary. 

^Pintiey  v.  Fridley,  9  Minn.  34,  Gil.  23;  Van  ScTiaick  v.  Winne,  16  Barb. 
89:  Laiorence  v.  Wright,  2  Duer,  673;  Turner  v.  MVhite,  73  Cal.  299,  14 
Pac  794;  Laffey  ▼.  Chapma/n,  9  Ck>lo.  304,  12  Pac  152  (allegation  of 
conveyance,  etc,  not  showing  title  in  plaintiff,  not  aided  by  adding 
that  "by  virtue  of  said  conveyance**  plaintiff  became  owner,  etc) ; 
Spencer  v.  McGonagle,  107  Ind.  410,  8  N.  E.  266  (partition;  cross-com- 
plaint deraigning  defendant's  claim,  but  not  showing  good  title).  Fol- 
lowed in  McPheeters  v.  Wright,  124  Ind.  500,  9  L.  R.  A.  176,  24  N.  E. 
734. 
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Contra,  Mastersan  v.  Totcnahend,  25  Jones  &  S.  21,  5  N.  Y.  Supp.  182, 
holding,  in  ejectment,  that  where  the  complaint  states  facts  tending  to 
show  title,  which  are  not  inconsistent  with  a  fee  simple  in  the  plaintiff, 
and  then  alleges  ''that  by  reason  of  the  matters  hereinbefore  set  forth 
plaintiff  became  and  is  now  seised  in  fee  of  an  undivided  interest"  in 
the  premises,  the  allegation  is  sufficient  on  demurrer  (Citing  Stephen, 
PI.  5th  Am.  ed.  305,  306). 

467.  Averment  of  title. 

A  complaint  in  an  action  to  quiet  title  to  land  is  demurrable  for 
want  of  sufficient  facts  to  constitute  a  cause  of  action,  where  the  facts 
stated  fail  to  show  title  in  plaintiff.* 

Under  a  statute  providing  that  an  action  may  be  brought  by  one  in 
possession  of  real  property  or  by  his  tenants  against  any  person  claim- 
ing an  estate  or  interest  therein  adverse  to  him,  for  the  purpose  of 
determining  such  adverse  claim,  a  plaintiff  suing  to  quiet  title  need 
not  set  out  specifically  the  character  of  his  own  title  or  of  the  legal 
title  of  the  defendants,  but  it  is  sufficient  simply  to  allege  that  plain- 
tiff is  the  OTVTier  and  in  possession  of  tJie  property,  describing  it,  and 
that  defendants  are  unlawfully  asserting  a  claim  thereto  adverse  to 
him.* 

The  complaint  in  an  action  to  quiet  title  need  not  set  forth  the  title 
of  plaintiff's  grantor,  where  both  plaintiff  and  defendant  claim  under 
him.' 

A  mere  allegation  that  plaintiff  "is  now  the  owner  and  holder"  of  a 
promissory  note  in  suit,  payable  to  the  order  of  a  third  party,  is  not 
a  sufficient  allegation  of  title  in  plaintiff.* 

» Chapman  v.  Jones,  149  Ind.  434,  47  N.  E.  1065,  49  N.  E.  347. 

*  Union  Mill  d  Min.  Co.  v.  Warren,  82  Fed.  519  (Citing  Scorpion  Silver 
Min.  Co.  V.  Marsano,  10  Nev.  370;  Oolden  Fleece  Qold  d  8.  Min,  Co.  v. 
CaUe  Consolidated  G.  d  S.  Min.  Co.  12  Nev.  312;  Rose  v.  Richmond 
Min.  Co.  17  Nev.  25,  27  Pac.  1105,  1115;  Curtis  v.  Sutter,  15  Cal.  259; 
Bead  V.  Fordyce,  17  Cal.  149;  Rough  v.  Simmons,  65  Cal.  227,  3  Pac. 
804;  Wall  v.  Magnes,  17  Colo.  476,  30  Pac.  56;  Amter  v.  Conion,  22 
Colo.  150,  43  Pac.  1002;  Tolleston  Club  v.  Clough,  146  Ind.  93,  43  N.  E. 
647). 

A  complaint  in  a  suit  under  the  Alabama  statute  to  compel  the  determina- 
tion of  claims  to  real  estate  is  not  required  to  set  out  the  source  and 
character  of  complainant's  title  and  possession.  Adler  ▼.  Sullivan,  115 
Ala.  582,  22  So.  87. 

An  averment  of  title  is  not  necessary  in  an  action  to  quiet  title  uoader  Ohio 
Rev.  Stat.  §  5779,  providing  that  an  action  may  be  brought  by  any  per- 
son in  possession,  by  himself  or  tenant,  of  real  property,  against  any 
person  who  claims  an  estate  or  interest  therein  adverse  to  him,  for  the 
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purpose  of  determining  raoh  adverse  state  or  interest ;  but  an  aTerment 
of  possession  in  the  words  of  the  statute  is  sufficient.  Lushy  v.  /ones, 
31  Ohio  L.  J.  70. 

^Fudickar  ▼.  Ea9i  Riveraide  Irrig,  DUi,  109  Cal.  29,  41  Pac.  1024. 

•  Topping  v.  Clay,  62  Minn.  3,  63  N.  W.  1038. 

But  an  all^ation  that  the  plaintiff  is  now  the  owner  and  holder  of  a  prom- 
issory note,  in  connection  with  an  allegation  of  an  assignment  by  the 
payee  by  an  indorsement  in  blank,  is  a  sufficient  allegation  of  title  in 
plaintiff,  the  effect  of  an  indorsement  in  blank  being  to  make  the  paper 
payable  to  the  plaintiff,  not  as  an  indorsee,  but  as  bearer.  Eames  \. 
Croaier,  101  Cal.  260,  35  Pac.  873  (Citing  Poorman  ▼.  Mills,  35  CaL 
120,  95  Am.  Dec.  90;  Curtis  v.  Bprague,  51  Cal.  241). 

Title  to  a  note  is  sufficiently  alleged  by  stating  that  before  maturity  it  vas 
indorsed  by  the  payee  to  plaintiff  for  a  good  and  valuable  consideration, 
and  that  he  was  the  owner  and  holder  at  its  maturity.  Batces  v.  Mul- 
Holland,  78  Mo.  App.  493. 

A  complaint  alleging  that  the  notes  in  suit  were  made  to  a  specified  per- 
son, and  that  for  value  and  before  maturity  such  person  indorsed  stieb 
notes  by  writing  his  name  across  the  back  of  each  before  delivery,  and 
that  plaintiff  is  now  the  owner  and  holder  of  such  notes,  sufficiently 
shows  title,  as  against  a  general  demurrer.  D.  M.  Osborne  d  Co.  ▼. 
Stevens,  16  Wash.  478,  46  Pac.  1027. 

An  allegation  that  a  mortgage  has  been  assigned  to  plaintiff,  with  an  aver- 
ment that  he  is  the  owner  and  holder  of  the  notes  secured  by  the  mort- 
gage, sufficiently  shows  title  to  the  notes,  as  well  as  to  the  mortgage,  is 
him,  although  they  appear  to  be  payable  to  another  person.  Fisher  v. 
Bouisson,  3  N.  D.  493,  57  N.  W.  505. 

A  complaint  alleging  that  plaintiff  is  the  assignee  for  the  benefit  of  cred- 
itors of  a  designated  bank,  and  that  he  is  the  lawful  owner  and  holder 
of  certain  promissory  notes  in  suit,  sufficiently  shows  his  right  to  re- 
cover thereon.     Geilfuss  v.  Gates,  87  Wis.  3U5,  68  N.  W.  742. 

A  complaint  upon  a  promissory  note  sufficiently  shows  the  title  of  the 
plaintiff,  where  it  shows  its  execution  and  delivery  to  bim,  and  his 
transfer  by  indorsement  to  a  third  person,  who  by  like  means  trans- 
ferred it  back  to  the  plaintiff,  and  that  it  is  wholly  due  and  unpaid. 
Smith  ▼.  Thurston,  8  Ind.  App.  105,  3d  N.  £.  520. 

468.  Title  imder  statute. 

An  allegation  by  a  public  corporation,  that  they  are  owners  of  the 
fee  under  the  provisions  of  a  public  statute  which  confers  power  of 
eminent  domain,  sufficiently  implies  compliance  with  the  terms  of 
the  statute  under  which  the  fee  was  claimed.* 

*  Brooklyn  v.  Copeland,  106  N.  Y.  496,  13  N.  £.  461  (so  held  in  determining 

the  effect  at  the  trial  of  a  mere  denial  that  the  act  was  competent  to 
v«t  title) ;  Chicago,  B.  d  Q.  R.  Co,  v.  Porter,  72  Iowa,  426,  34  N.  W. 
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286  (action  to  enjoin  the  former  owner  or  a  purchaser  from  him  from 
obstructing  construction  of  the  road). 

Ck>mpare  Ducie  t.  Ford,  8  Mont.  233,  19  Pac.  414  (specific  performance  of 
agreement  to  share  in  mining  claim.  Demurrer  sustained  because  an 
allegation  that  the  mining  laws  had  been  complied  with  by  plaintiff, 
and  of  his  possession  and  ownership  of  the  claim,  were  merely  legal  con- 
clusions. He  should  have  set  forth  every  fact  necessary  for  him  to  prove 
in  order  to  have  succeeded  in  his  adverse  claim,  had  he  filed  one). 

In  Crocket  v.  Lee,  7  Wheat.  522,  5  L.  ed.  513,  an  all^;ation  that  a  survey 
had  "not  been  made  agreeable  to  location  or  to  law"  was  held  to  draw 
in  question  only  the  existence  of  the  survey,  and  not  its  validity  or  fatal 
vagueness,  nor  did  it  controvert  the  whole  location  or  entry. 

469.  Conclusion  of  law,— "entitled,"— "right." 

An  allegation  that  a  party  is  or  was  ^'entitled  to"  a  thing,  without 
stating  ownership,  is  a  mere  conclusion  of  law,  and  insufficient  on  de- 
murrer.^ 

An  allegation  that  no  other  person  than  plaintiff  has  any  right 
in  a  specified  thing  is  a  mere  conclusion.^ 

And  the  averment  in  a  complaint,  that  plaintiff  has  acquired  and 
holds  a  prior  right  by  prescription,  is  simply  a  statement  of  a  legal 
conclusion.' 

*Oamer  y.  McCuUough,  48  Mo.  318  (trespass;  "entitled  to  the  exclusive 
possession  of  the  premises,"  bad) ;  Sheridan  v.  Jackson,  72  N.  Y.  170, 
Affirming  10  Hun,  89  ("entitled  to  possession"  of  land  and  to  the  rents 
and  profits,  bad) ;  Patiison  v.  Adams,  7  Hill,  126,  42  Am.  Dec.  59  (re- 
plevin;  "entitled  to  the  possession  of,"  etc.,  bad) ;  Phinney  v.  Phinney, 
17  How.  Pr.  197  (entitled  under  the  laws  of  another  country  to  speci- 
fied property,  bad) ;  Brotcn  v.  Phillips,  71  Wis.  239,  26  N.  W.  242  ("en- 
titled to  vote"  at  an  election,  bad). 

An  allegation  that  plaintiff  is  entitled  to  have  one  third  of  the  proceeds 
of  a  sale  under  foreclosure  against  her  husband  paid  to  her  before  any 
shall  be  applied  on  other  judgments  against  her  husband  than  the  judg- 
ment on  a  mortgage  executed  by  her  husband  states  only  a  legal  conclu- 
sion.   Davis  v.  Clements,  148  Ind.  605,  47  N.  £.  1056. 

The  averment  in  a  complaint  charging  the  construction  of  an  artificial 
ditch,  that  the  plaintiff  was  entitled  to  the  free  and  unobstructed  flow 
of  water  in  the  channel,  is  a  statement  of  a  conclusion  and  does  not  aid 
the  averment  of  facts  made  to  show  such  right.  Cleveland,  C  O.  d  St. 
L.  R,  Co.  V.  Huddleston,  21  Ind.  App.  621,  52  N.  K  1008  (ating  Field 
V.  Chicago,  R.  I.  d  P.  R.  Co.  76  Mo.  614). 

•  OckenJtoldt  v.  Frohman,  60  111.  App.  300. 

•  Church  V.  Siillwell,  12  Colo.  App.  43,  54  Pac.  395. 

Abb.  Pl.  Vol.  I.— 44. 
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TOKTS. 

470.  "Wilfulness"  sometimes  essential.     472.  "Wrongful"  and  "unlawful,'"  mers 

471.  "Wilful"  an  allegation  of  fact.  conclusions. 

473.  Malice. 

See  also  Co^fedeeact,  |  145,  tupro;  Conspiracy^  t  148,  supra;  Detention,  S  23C, 
supra;  Neougkngb,  H  394-398,  tupro. 

470.  ''Wilfulness"  sometimes  essential. 

Where  the  plaintiff  relies  on  the  wilfulness  of  the  wrongs  in  order 
to  sustain  an  action  notwithstanding  he  was  a  trespasser^  or  notwith- 
standing contributory  negligence  on  liis  own  part,*  wilfulness  must 
be  distinctly  alleged.* 

>  Belt  R,  d  Stock  Yard  Co.  ▼.  Mann,  107  Ind.  89,  7  N.  E.  893  (allegaUon  of 
"gross  and  wilful  negligence,"  insufficient,  as  against  a  plaintiff  not  a}- 
l^ing  freedom  from  contributory  negligence). 

'Chicago  d  E,  I,  R,  Co.  v.  B edges,  105  Ind.  308,  7  N.  E.  801  (allegation  of 
"'gross  negligence  and  recklessness,"  in  running  the  train,  not  enough  to 
show  wilfulness  or  purpose  in  killing  plaintiffs'  intestate). 

•Sherfcy  v.  Evansville  d  T,  B,  R,  Co.  121  Ind.  427,  23  N.  E.  274  ("wilfnl. 
careless,  and  unlawful,"  held  not  enough  where  there  was  nothing  V) 
show  that  the  servants  in  charge  of  the  train  knew  that  plaintiff  va» 
on  the  track). 

471.  ''Wilful,"  an  allegation  of  fact. 

An  allegation  that  an  act  was  w^ilfully  done  is  sufficient,*  unles.- 
details  are  stated  and  tliey  indicate  that  it  was  merely  negligence.* 

But  an  allegation  that  an  act  was  ^vilful,  without  alleging  scienter, 
is  not  necessarily  equivalent  to  an  allegation  that  the  injuiy  was 
wilful.' 

*  See  Intent,  %  336,  supra. 

But  in  an  action  against  a  railroad  company  for  wrongfully  ejecting  s 
passenger  from  its  train,  allegations  that  the  removal  was  wilfully,  tIo- 
lently,  and  forcibly  made  are  expressions  of  mere  conclusion  of  the 
pleader.  Good  pleading  requires  that  the  facts  constituting  the  wilful- 
ness and  force  employed  by  the  conductor  be  set  out.  McOhee  t.  Rcif 
nolds,  117  Ala.  413,  23  So.  68. 

» Louisville,  V.  A.  d  C.  R.  Co.  v.  Schmidt,  106  Ind.  73,  5  N.  E.  684. 

Allegations  by  an  employee  that  his  injuries  were  inflicted  "intentional It, 
wilfully,  and  fraudulently,"  are  mere  conclusions,  and  not  sufiicient  to 
make  a  case  of  trespass  where  the  facts  are  fully  set  out  and  they  show 
mere  negligence.     Connor  v.  Saunders,  81  Tex.  633,  17  S.  W.  236. 

•Sherfey  v.  Evansville  d  T.  E.  R.  Co.  121  Ind.  427,  23  N.  E.  274;  Chicago 
d  E.  I.  R.  Co.  y.  Bodges,  105  Ind.  398,  7  N.  £.  801. 
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A  complaint  alleging  that  defendant's  engineer  "wantonly  or  wilfully" 
failed  to  blow  the  whistle  or  ring  the  bell  one  fourth  of  a  mile  before 
reaching  the  regular  station  at  a  given  place,  and  "wantonly  and  wil- 
fully"' failed  to  continue  ringing  the  bell  or  blowing  the  whistle  until 
he  reached  such  stopping  place,  "and  because  of  such  wilfulness  or  wan- 
tonness/' defendant's  passenger  train  ran  into  a  passenger  car  of  an- 
other line,  on  which  plaintiff  was  conductor, — fails  to  state  a  cause  of 
action  on  the  ground  that  the  injury  was  wilfully  or  wantonly  inflicted. 
Louisville  d  N.  R.  Co.  ▼.  Anchors,  114  Ala.  492,  22  So.  279.  It  may  bo 
true  that  tho  injury  resulted  "because  of  such  wilfulness"  in  failing  to 
ring  the  bell,  and  yet  the  result  may  not  have  been  within  the  design  or 
purpose  of  the  engineer  of  the  defendant,  nor  done  or  omitted  imder 
such  drcurostances  and  conditions  as  would  charge  him  with  a  knowl- 
edge that  the  natural  or  probable  consequences  of  his  conduct  would  be 
to  inflict  injury. 

472.  ''Wrongful*'  and  ^'unlawful,''  mere  conclnsions. 

An  allegation  that  an  act  was  wrongful  or  unlawful,  or  both,  is  a 
mere  conclusion  of  law,  and  insufficient  on  demurrer.^ 

^  Dritt  ▼.  Snodgrass,  66  Mo.  286,  27  Am.  Eep.  343 ;  Tronson  v.  Union  hum- 
hering  Co,  38  Wis.  202;  Scofield  ▼.  Whitelegge,  49  N.  Y.  259  (replevin; 
allegation  "that  defendant  wrongfully  detains,"  etc.,  with  no  allegation 
of  plaintiff's  right  or  title,  a  mere  conclusion  of  law,  and  insuMcient, 
even  though  put  in  issue) ;  Schroeder  ▼.  Becker,  22  N.  Y.  Week.  Dig. 
261  (action  for  statute  penalty;  allegation  that  defendant's  act  "wojs 
wrongful  and  unlawful,"  not  sufficient) ;  Lange  v.  Benedict,  73  N.  Y. 
12,  24,  29  Am.  Rep.  80  (allegation  that  defendant  wrongfully,  wilfully, 
and  without  jurisdiction,  falsely  imprisoned  plaintiff, — not  admitted  by 
demurrer,  if  the  facts  are  also  stated  and  do  not  show  wrongfulness) . 

When  in  legal  pleadings  the  defendant  is  charged  with  haying  wrongfully, 
unlawfully,  or  maliciously  done  the  act  complained  of,  the  words  are 
only  words  of  vituperation  and  amount  to  nothing,  unless  a  cause  of 
action  is  otherwise  alleged.  Thompson  v.  State,  3  Ind.  App.  371,  28  N. 
E.  996. 

Compare  McAllister  ▼.  Kuhn,  96  U.  S.  89,  24  L.  ed.  616  ("that  defendant 
wrongfully  took  said  shares  and  converted  them  unlawfully  and  wrong- 
fully to  his  own  use,"  held  sufficient). 

An  allegation  of  the  taking  and  conversion  of  property  is  not  made  one  of 
a  mere  conclusion  of  law  by  the  use  of  the  word  "unlawfully"  therein. 
Nance  v.  Georgia,  C,  d  N.  R.  Co.  36  S.  C.  307,  14  S.  E.  629.  The  court 
said:  It  is  true  that  this  court  did  hold,  in  Tutt  ▼.  Port  Royal  A  A.  R. 
Co.  28  S.  O.  396,  5  S.  E.  831 ;  Tompkins  v.  Augusta  d  K.  R.  Co.  33  S. 
C.  217,  11  S.  E.  692;  and  Wallace  v.  Columbia  d  O.  R.  Co,  34  S.  C.  62, 
12  8.  E.  816,  that  the  complaint  was  defective  because  it  depended,  so 
far  as  the  support  of  a  cause  of  action  in  each  was  concerned,  upon  al- 
legations of  conclusions  of  law.  In  the  first  case  cited,  the  complaint 
contained  allegations  of  imlawful  entry  and  unlawful  holding  of  the 
lands  of  the  plaintiff  by  the  railroad  company,  defendant,  without  any 
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recital  of  any  facts  showing  liow  the  entiy  or  holding  was  unlawful ; 
and  inasmuch  as  the  statutes  of  this  state  which  provide  for  obtaining 
the  right  of  waj  through  the  lands  of  the  owners,  both  with  and  with- 
out their  consent,  under  certain  well-defined  regulations,  carefully 
guard  the  remedy  for  a  failure  on  the  part  of  such  railroads  to  obsenre 
the  rights  of  owners  of  the  lands  through  or  over  which  they  obtain  a 
roadbed,  this  court  fait  called  upon  to  insist  that  tha  use  of  the  word^ 
''unlawful"  or  ^'unlawfully,"  as  allegations  in  the  complaint,  should  be 
given  their  true  meaning  as  conclusions  of  law,  where  nakedly  pleaded; 
but  the  court  was  careful  to  say:  "An  act  wliich  may  or  may  not  be 
right  and  lawful,  according  to  the  circumstances  under  which  it  may  be 
done,  is  not  properly  averred  to  be  unjust  or  unlawful  by  merely  call- 
ing it  so."  So  the  other  cases  were  against  railroads.  That  of  Tomp- 
kins was  in  regard  to  right  of  way  over  the  lands  of  another,  and  that 
of  Wallace  for  constructing  a  dam  in  connection  with  track  over  the 
lands  of  another.  But  the  case  at  bar  is  an  entirely  distinct  action 
from  the  three  cases  we  have  just  referred  to.  It  has  no  reference  to 
statutory  rights  of  the  defendant  in  connection  with  th<)  property  of  the 
plaintiff;  on  the  contrary,  it  belongs  to  that  class  of  cases  where  rail- 
roads have  no  other  or  different  rights  than  those  exercised  by  natural 
persons.  The  use  of  the  word  "unlawful"  in  such  cases  has  long  been 
sanctioned* 

>173.  Ualice. 

•  Where  malice  is  of  the  gist  of  the  action,  an  allegation  of  facts  only 
tending  to  show  malice,  without  a  direct  allegation  of  malice,  is  not 
enough.^  But  if  facts  are  alleged  constituting  malice,  as  matter  of 
law, — such  as  the  utterance  of  actionable  words,  alleged  to  be  false,— 
it  is  not  necessary  to  add  the  word  "malice"  or  "maliciously.'^ 

The  word  "malice"  is  not  essential  as  a  technical  term,  in  any  case. 
A  distinct  allegation  of  wrongful  intent  may  be  deemed  equivalent^ 

^Dauchy  v.  Salisbury,  29  Conn.  124  (action  for  excessive  levy,  etc). 

'  Hunt  V.  Bennett,  19  N.  Y.  173,  Affirming  4  E.  D.  Smith,  647  (holding  that 
if  the  matter  charged  is  libelous,  as  matter  of  law,  an  all^pation  that  it 
was  false  and  malicious  is  unnecessary;  and  if  it  were  necessary,  an 
allegation  that  it  was  a  libel  is  a  sufficient  allegation  of  falsehood  and 
malice. 

Compare,  to  same  effect,  Fry  v.  Bennett,  5  Sandf.  54;  Dodge  ▼.  Colby,  108 
K.  Y.  445,  15  N.  £.  703,  Reversing  37  Hun,  515,  holding  that  in  charg- 
ing slander  of  title,  an  all^;ation  that  the  slanderous  statements  were 
false,  and  made  maliciously  and  with  intent  to  injure  the  plaintiff  and 
hds  title,  is  sufficient  on  demurrer.  Whether,  if  the  facts  allc^ped  do 
not  show  malice,  a  mere  general  allegation  of  malice  is  enough,  query? 
Compare  Viele  v.  Oray,  10  Abb.  Pr.  1 ;  CaXdu>eU  v.  Raymond,  2  Abb.  Pr. 
193. 

•  1  Chitty,  PI.  16th  Am.  ed.  405 ;  Mallett  v.  Beale,  66  Iowa,  70,  23  N.  W. 
269  (assault) ;  Shemuin  v.  Kortright,  52  Barb.  267  (action  for  obatrue- 
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tion  of  highway;  such  allegation  by  plaintiff  held  to  enable  defendant 
to  show  absence  of  malice).  Whether  Malioe  in  the  Assertion  of  a 
Legal  Right  is  Material,  see  Brief  on  the  Facts  (2d  ed.)  Motive,  §§  3-4. 

0 

Trovbe. 

174.  Sufficiency  of  avermentB. 

Plaintiff  in  conversion  need  only  allege  bis  title  to  the  property 
converted^  or  his  right  of  possession,^  a  description  of  such  property^ 
a  statement  of  its  value,  and  the  acts  of  the  defendant  which  deprived 
liim  of  his  property,*  aver  that  defendant  converted  it  to  his  own  use,* 
and  demand  judgment  for  the  damage  sustained.** 

Plaintiff  in  an  action  for  conversion  is  merely  required,  under  the 
system  of  Code  pleading,  to  make  a  concise  statement  of  the  facts 
upon  which  he  relies,  and  his  pleading  is  sufScient  if  it  states  facts 
which,  if  true,  entitle  him  to  the  relief  asked,  the  old  technical  rules 
of  practice  applicable  to  the  action  of  trover  being  inapplicable  under 
ihe  present  practice.* 

*  Reynolds  t.  Fitzpatrick,  23  Mont  52,  57  Pae.  452. 

A  petition  in  an  action  of  trover  founded  upon  a  partnership  settlement, 
which  alleges  that  a  specified  sum  was  set  aside  to  the  plaintiff,  but  re- 
mains in  the  possession  of  the  defendant,  is  demurrable  for  failure  to 
show  that  there  is  some  specific  money,  either  in  bills  or  coin,  to  which 
the  plaintiff  is  entitled.     Cooke  v.  Bryant,  103  Ga.  727,  30  S.  E.  435. 

'  Reynolds  v.  Fiizpatrick,  23  Mont.  52,  57  Pac.  452. 

A  complaint  by  a  mortgagee  of  chattels  for  their  conversion  by  a  sale  un- 
der a  subsequent  mortgage  is  insufficient  where  it  contains  no  allegi^ 
tion  of  actual  possession  at  the  time  of  the  alleged  conversion,  or  of 
any  right  to  possession  other  than  the  authority  given  him  by  the 
mortgage  to  sell  the  property  upon  violation  of  any  of  its  conditions. 
Binnian  ▼.  Baker,  6  Wash.  50,  32  Pac.  1008. 

'Allegations  showing  that  a  note  belonging  to  plaintiff  was  taken  from 
him  wrongfully  and  without  his  consent  and  sold  to  defendants,  who 
obtained  a  new  note  from  the  makers  therefor,  payable  to  themselves, 
states  a  good  cause  of  action  for  conversion  of  the  original  note.  Har- 
lan V.  Broton,  4  Ind.  App.  310,  30  N.  £.  928. 

A  petition  against  sureties,  alleging  that  the  principal  refused  to  pay  over, 
after  demand,  the  balance  found  due  by  him  to  plaintiff,  sufficiently 
charges  the  conversion.    Bricker  v.  Stone,  47  Mo.  App.  530. 

A  petition  for  conversion  of  mortgaged  personal  property  by  fraudulently 
instigating  and  advising  the  mortgagor  to  convey  the  property  to  de- 
fendant is  not  bad  because  it  does  not  expressly  aver  that  defendant 
ever  took  possession  of  or  sold  the  property.  Cone  v.  I  Vinson,  4  Wyo. 
203,  33  Pac.  31,  35  Pac.  933. 

A  petition  is  insufficient  as  an  attempt  to  state  a  cause  of  action  for  con- 
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yenion,  where  it  alleges  that  the  property  waa  sold  to  defendant  bj  an- 
other with  plaintiff's  consent,  and  does  not  attempt  to  allege  a  oonver- 
aion  by  any  other  act.  Houston,  E,  d  W,  T.  B,  Co.  v.  OarrUon  (Tex. 
Civ.  App.)  37  S.  W.  971. 

*A  general  allegation  in  an  action  for  conyersion,  that  the  defendant  un- 
lawfully and  wrongfully  concerted  the  property,  is  sufficieat.  Samfond 
V.  Jensen,  49  Neb.  760,  69  N.  W.  108. 

A  petition  in  trover  should  recite  either  that  the  property  was  wrongfully 
converted,  or  that  plaintiff  was  wrongfully  deprived  of  its  possession. 
McDonald  v.  Mangold,  61  Mo.  App.  291. 

*  Reynolds  v.  Fitzpatrick,  23  Mont.  52,  57  Pac  452   (sufficiency  of  aver- 

ments). 

*  Knipper  v.  Blumenthal,  107  Mo.  665,  18  S.  W.  23. 

A  complaint  alleging  that  on  a  day  specified  plaintiff  was  the  owner  of 
certain  cross-ties  of  a  value  named,  at  or  near  the  right  of  way  of  the 
defendant  railroad  company  at  a  certain  place,  and  that  defendant  un- 
lawfully took  possession  of  such  proprty  and  converted  it  to  its  own  use 
to  plaintiff's  damage  the  alleged  value  of  the  property, — shows  a  plain 
invasion  of  plaintiff's  rights,  constituting  a  cause  of  action.  Nanee  v. 
Georgia,  C.  <£  iV.  R.  Co.  35  S.  C.  307,  14  S.  E.  629. 

A  complaint  containing  all  the  essential  allegations  of  a  complaint  is 
trover,  and  based  on  the  theory  that  defendants  wrongfully  converted 
property  of  which  they  were  lawfully  in  possession,  is  sufficient  under 
the  South  Dakota  Code,  although  it  contains  the  further  allegation  that 
defendants  took  possession  of  the  property,  without  alleging  that  it  was 
against  plaintiff's  will  or  consent.  Humpfner  v.  D.  M,  Osborne  d  Co. 
2  S.  D.  310,  50  N.  W.  88. 

Trusts. 

475.  Preliminary    request    to    trustee,      476.  Sufficiency  of  averments, 
etc.,  to  sue. 

475.  Freliminary  request  to  trustee,  etc.,  to  sue. 

The  omission  of  a  beneficiary  or  stockliolder  to  request  his  trustees, 
or  the  corporation  or  directors,  to  sue  for  the  same  cause,  as  a  prelimi- 
nary  to  bringing  an  action  himself,  is  available  as  an  objection  under 
a  demurrer,  assigning  as  ground  that  the  complaint  does  not  state 
facts  sufficient  to  constitute  a  cause  of  action.^ 

^Oreaves  v.  Gouge,  69  N.  Y.  154;  Hawes  v.  Oakland,  104  U.  S.  450,  sub 
nom.  Hau^es  v.  Contra  Costa  Water  Co,  26  L.  ed.  827,  U.  S.  Supreme  Ct. 
Hule  in  £q..  No.  94;  Smith  v.  Rathbun,  22  Hun,  150;  Davies  v.  New 
York  Concert  Co,  41  Hun,  492  (request  limited  tb  a  different  ground). 

476.  Suficiency  of  averments. 

In  a  suit  to  declare  and  enforce  a  trust  the  facts  upon  which  the 
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alleged  trust  is  asserted,  whether  by  reason  of  express  declaration  or 
by  circiimstanoes,  should  be  set  forth.  ^ 

An  allegation  that  plaintiff  is  a  trustee,  without  stating  the  facts 
constituting  him  such,  is  but  a  legal  conclusion  and  insufficient.^ 

A  general  allegation  that  defendant  held  the  money  in  trust  for 
the  complainant  is  a  mere  conclusion  of  law  and  insufficient.^ 

^Metropolitan  Trust  Co,  v.  Columbus  8.  d  H,  R.  Co.  93  Fed.  689  (ating 
Orenville-Murray  v.  Clarendon,  L.  R.  9  Eq.  11;  Jackson  v.  North  Wales 
R,  Co,  18  L.  J.  Ch.  N.  S.  91;  Lienan  t.  Lincoln,  2  Duer,  672). 

A  biU  seeking  to  ingraft  a  trust  on  a  conveyanoe  absolute  in  its  terms  must 
distinctly  and  precisely  allege  the  facts  from  whioh  the  trust  is  claimed 
to  arise  and,  when  necessary,  rebut  by  appropriate  allegations  any  pre- 
sumptions against  the  trust,  which  may  arise  from  the  facte  relied  on. 
Long  V.  King,  117  Ala.  423,  23  So.  534. 

A  bill  to  set  aside  a  decree  of  foreclosure,  alleging  a  person  to  be  trustee 
for  complainant  as  to  the  title  of  certain  real  estate,  should  state  how 
the  trust  arose.     Wilkinson  t.  Cage,  40  111.  App.  603. 

A  petition  which  alleges  facts  showing  that  plaintiff  is  the  equitable  owner 
of  a  judgment  in  favor  of  another,  and  asks  that  a  trust  therein  be  de- 
clared, states  grounds  for  equitaJi)le  relief.  Lederer  ▼.  Union  Sav.  Bank, 
62  Keb.  133,  71  N.  W.  9.54. 

The  complaint  in  an  action  imdcr  N.  Y.  Code  Civ.  Proc.  §  549,  authorizing 
the  arrest  of  defendant  in  an  action  for  money  received,  need  not  ex- 
pressly aver  that  the  money  was  received  in  a  fiduciary  capacity,  but  a 
statement  of  facts  showing  that  it  was  so  received  is  sufficient.  Cohen 
▼.  Rothschild,  19  Misc.  856,  43  N.  Y.  Supp.  509. 

A  declaration  alleging  that  defendant's  intestate  was  trustee  for  plaintiiT's 
intestate,  and  as  such  managed  her  business  and  collected  rents  due  to 
her,  the  amounts  of  which  are  specified,  sets  forth  a  cause  of  action,  al- 
though the  manner  in  which  the  trust  was  created  is  not  stated.  Coney 
T.  Home,  93  Ga.  723,  20  S.  E.  213.  The  court  said:  While  it  would 
bave  been  better  to  set  forth  how  the  trust  was  created,  and  to  state 
in  more  specific  terms  what  the  duties  and  obligations  of  the  trustee 
were,  enough  is  alleged  to  show  liability  on  the  part  of  defendant's  in- 
testate as  a  trustee  of  some  kind. 

^Wilson  V.  Polk  County,  112  Mo.  126,  20  S.  W.  469. 

*Such  an  allegation  will  not  render  sufficient  a  bill  to  enforce  an  alleged 
trust,  which  does  not  show  an  express  trust  in  moneys  collected  for  the 
plaintiff,  where  it  does  not  show  the  terms  of  the  trust,  how  the  money 
was  to  be  invested,  or  whether  it  was  agreed  that  the  alleged  trustee 
should  take  the  title  to  the  property  in  his  own  name.  McMonagle  v. 
MoQlinn,  85  Fed.  88. 
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Undue  Influekcr 

477.  Sufficiency  of  avermentt. 

Facts  constitutiDg  undue  influence  must  be  pleaded ;  a  mere  allega- 
tion of  undue  influence  is  insufficient* 

A  plea  against  the  probate  of  a  will  need  not  state  the  means  by 
which  undue  influence  was  acquired,  and  the  manner  in  which  it  was 
exercised,  as  those  are  facts  peculiarly  witbin  the  knowledge  of  the 
proponent* 

^ Kelly  V.  Perrault  (Idaho)  48  Pac  45  (so  held  on  error). 

An  ETerment  as  a  ground  of  contest  of  a  will,  that  its  execntion  was  pro- 
cured "by  and  through  fraud  and  undue  influence,"  is  insuflScient  for 
failure  to  set  up  the  facte  constituting  the  fraud  or  undue  influeoc^ 
with  the  same  particularity  required  by  the  general  rules  of  p1esdin<; 
when  such  issues  are  sou^t  to  be  raised.  Moore  v.  Heineke,  119  AU. 
627,  24  So.  374. 

But  an  averment  that  the  testator  at  the  time  of  making  the  will  was  un- 
der the  domination  and  control  of  certain  members  of  the  family,  ao«l 
that  the  will  is  the  product  of  the  undue  influence  exercised  by  them. 
and  is  not  the  result  of  the  testator's  free  volitioo,  is  not  objectionabb^ 
as  the  statement  of  a  mere  legal  conclusion.  Cogkill  ▼.  Kennedy,  119 
Ala.  641,  24  8o.  459. 

A  complaint  to  set  aside  conveyances  of  land  for  fraud  and  undue  influ- 
ence in  their  procurement  is  sufficient  where  it  alleges  great  age  and 
feebleness  of  intellect  of  the  grantor,  persistent  and  long-continued  im- 
portunities of  the  grantee,  gross  inadequacy  or  want  of  coDsideratioB, 
and  other  circumstances  surrounding  the  transaction,  and  its  nature, 
with  a  general  allegation  of  undue  influence,  and  other  allegations  indi- 
cating fraud.    A8hm€4id  y.  Reynolds,  134  Ind.  139,  33  N.  £.  763. 

^CoghiU  y.  Kennedy,  119  Ala.  641,  24  So.  459. 

Usage. 

47a.  Necessity  of  pleading.  479.  Form  of  allegation. 

478.  B'ecessity  of  pleading^. 

A  general  custom  or  usage,  such  as  may  be  judicially  noticed,*  may 
be  noticed  on  demurrer  without  being  alleged.  A  local  custom,  or 
usage  of  a  particular  trade,  cannot  be.^ 

'  Bank  of  Columbia  v.  Fitzhugh,  I  Harr.  &  G.  239,  248 ;  Templeman  v.  Bid^ 
die,  1  Harr.  (Del.)  522. 

As  to  What  are  such  Usages,  see  Brief  on  Facts  (2d  ed.)  Usage,  §  4. 

^Wallace  v.  Morgan,  23  Ind.  399,  403  (usage  of  a  trade) ;  Dutch  Flat 
Water  Co.  v.  Mooney,  12  Cal.  534  (miners*  customs) ;  Tempkman  v. 
Biddle,  1  Harr.  (Del.)  522  (local  custom  as  to  crops). 
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That  Local  Usages  and  Customs  Must  be  Specially  Pleaded*  see  note  to 
Lindley  v.  First  Hat.  Bank  (Iowa)  2  L.  R.  A.  709. 

479.  Form  of  allegation. 

Usage  or  custom  in  a  particular  trade  should  be  shown  to  be  gen- 
eral or  uniform,  and  to  have  existed  for  a  proper  time  to  bind  the 
party  against  whom  it  is  pleaded,  unless  he  is  alleged  or  must  be  pre- 
sumed to  have  dealt  with  knowledge  of  it^ 

*  Usage  or  custom  of  a  particular  trade,  much  in  conflict  with  general  prin- 
ciples, should  be  fully  stated.  An  allegation  that  *'by  the  usage  and  cus- 
tom" of  such  a  trade  in  the  place  in  question,  flour  not  suitable  for 
market  there  was  forwarded  to  New  York,  is  bad  for  not  stating 
that  it  was  general  or  uniform  among  such  merchants,  or  had  existed 
for  any  considerable  period,  or  existed  at  the  date  of  the  transaction  in 
suit.     Wallace  y.  Morgan,  23  Xnd.  399,  403. 

USUEY. 

480.  Facts  must  be  stated. 

It  is  not  sufficient,  either  at  common  law  or  in  equity,  to  plead  gen- 
erally that  a  transaction  was  usurious,  but  th-?  facts  relied  on  as  con- 
stituting usury^  and  the  terms  of  the  usurious  agreement  must  be  set 
forth.2 

^BtarHey  ▼.  Chicago  Trust  d  8av.  Bank,  165  111.  295,  46  N.  R  273  (Citing 
GooduHn  v.  Bishop,  145  111.  421,  34  N.  E.  47). 

An  answer  in  an  action  against  an  indorser  on  a  promissory  note,  alleging 
that  nothing  was  given  or  received  by  either  maker  or  indorser,  and 
that  prior  to  the  transfer  to  plaintiff  the  note  had  no  vitality  or  legal 
inception,  and  that  the  transfer  by  defendant  to  plaintiff  was  made  in 
pursuance  of  a  usurious  agreement, — sufliciently  sets  up  the  plea  of 
usury.    Leuhusher  t.  Ruffhead,  7  Mi5C.  429,  27  N.  Y.  Supp.  943. 

A  complaint  in  an  action  for  an  accounting  and  to  enjoin  a  sale  under  a 
mortgage  sufficiently  pleads  usury  where  it  substantially  alleges  that 
the  debt  and  mortgage  in  suit  had  no  other  consideration  than  the  debt 
secured  in  a  prior  mortgage,  less  payments  made  upon  such  prior  mort- 
gage; l^t  the  mortgage  in  suit  was  simply  a  renewal  of  the  prior 
mortgagei;  and  that  the  difference  between  the  debts  mentioned  in  the 
two  mortgages  was  usury  charged  by  the  defendant  for  indulgence. 
Churchill  v.  Tumage,  122  N.  C.  426,  30  S.  E.  122. 

A  complaint  in  an  action  under  N.  C.  Ck>de,  §  3836,  to  recover  back  twice 
the  amount  of  usurious  interest  paid,  alleging  that  defendant  in  the  in- 
ception of  the  contract  "received,  reserved,  and  charged"  plaintiff  a 
specified  amount  as  usury,  and  that  in  addition  to  such  charge  defend- 
ant likewise  "charged,  reserved,  and  received"  other  usurious  amounts 
above  the  legal  rate  of  interest,  specifying  the  amounts  and  dates,  suffi- 
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dcntlj  alleges  the  payment  of  usury  by  plaintiff  to  defendant.    Smith 
▼.  Old  DamUniom  Bldg.  d  L.  Ano.  119  N.  C.  249,  26  S.  E.  41.. 

'Farley  Nat.  Bamk  v.  Hcndenon,  118  Ala.  441,  24  So.  428. 

One  making  iHorioos  payments  oa  a  debt  eaonot  obtain  credit  tlierefor  un- 
less he  distinctly  and  correctly  sets  forth  in  the  pleadings  the  terms 
and  nature  of  the  usurious  agreement.  May  t.  FoUom^  113  Ala.  198, 
20  So.  984. 

A  plea  of  usuiy  is  insufliciettt  where  it  does  not  state  the  terms  aad  na- 
ture of  the  alleged  usurious  agreement  and  the  specific  amounts  for 
which  credit  is  claimed,  otherwise  than  by  averring  that  the  indebted- 
ness which  is  the  consideration  of  the  mortgagee  under  whidi  plaintU 
claims,  consists  of  several  balances  left  over  from  year  to  year,  acil 
that  20  per  cent  per  annum  of  usurious  interest  was  always  charged  on 
the  amount  furnished  defendant  each  year,  and  that  the  entire  amount 
of  the  old  indebtedness,  amounting  to  several  hundred  dollars,  is  usury. 
PotceU  V.  Crau:ford,  110  Ala.  294,  18  So.  302. 

A  statement  of  the  contract  claimed  to  be  usurious,  with  whom  it  vas 
made,  its  terms,  and  the  character  and  amount  of  interest  agreed  upon 
to  be  reserved,  taken,  or  reodved,  is  essential  to  a  plea  of  usury;  and 
it  is  not  sufficient  to  allege  usury  as  to  the  last  of  a  series  of  transac- 
tions the  first  of  which  was  usurious.  BeU  v.  Stone,  44  Neb.  210,  02  N- 
W.  456. 

If  usury  is  pleaded  as  a  cause  of  action,  as  a  counterclaim,  or  a  defense,  it 
must  be  set  out  with  such  certainty  and  precision  that  it  appears  on 
the  face  of  the  pleading  that  a  usurious  contract  has  been  entered  into. 
Myert  v.  Wheeler,  24  App.  Div.  327,  48  N.  Y.  Supp.  611;  Laux  ▼.  QUder- 
9leeve,  23  App.  Div.  352,  48  N.  Y.  Supp.  301. 

An  answer  in  an  action  to  foreclose  a  mortgage,  which,  after  setting  out  the 
terms  of  the  bond  and  that  by  such  bond  complainant  charged  and  ex- 
acted unlawful  interest,  alleges  that  such  "bond  and  mortgage  givoi  to 
secure  the  same  are  usurious,"  is  ioBufficlent  to  sustain  the  defense  o: 
usury  as  to  the  mortgage,  so  far  as  it  relates  to  any  pro\n9ions  therein 
different  from  those  of  the  bond.  Ease  v.  Bennett,  54  N.  J.  £q.  97,  33 
AU.  248. 

Watees. 
481.  Diversion  of  water.  482.  Obstruction, — overflaw. 

•481.  Diversion  of  water. 

A  complaint  which  sho^*^  that  defendant  has  wilfully  and  hahita- 
.ally,  in  defiance  of  plaintiff's  protests,  taken  large  quantities  of  water 
from  a  spring  on  plaintiff's  land  states  a  cause  of  action.^ 

A  complaint  by  a  lower  against  an  upper  riparian  proprietor  for 
diverting  the  water  of  a  natural  stream  to  the  injury  of  plaintiff's 
land  and  crops  is  not  bad  for  the  want  of  an  allegation  that  plaintiff 
liad  the  actual  use  of  and  the  right  to  uae  the  water  of  such  stream,  aa 
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the  right  to  the  flow  is  absolute ;  nor  is  it  necessary  to  expressly  allege 
that  the  lower  proprietor  has  not  conveyed  the  right  of  flowag©.^ 

*Metcalf  r.  Nelaofh  8  S.  D.  87,  65  N.  W.  911.     (nonsuit). 
*ShottDell  T.  Dodge,  8  Wash.  337,  36  Pac.  254. 

482.  Obstruction, — overflow. 

A  complaint  alleging  that  the  defendant  is  about  to  construct  an 
embankment  across  a  stream,  through  which  a  large  amount  of  water 
flows  during  certain  seasons  of  the  year,  leaving  but  a  small  culvert 
therein,  which  is  wholly  insufficient  for  the  passage  of  the  water,  and 
that  the  water  will  thereby  be  backed  upon  the  farming  lands  of  the 
plaintiff,  to  his  injury, — ^is  sufficient.*  But  a  complaint  that  defend- 
ant obstructed  a  flow  of  water  which  belonged  to  the  plaintiff  as  a 
right  appurtenant  to  his  real  estate  pleads  a  conclusion,  instead  of 
facts,  if  it  does  not  show  any  contract  or  prescription  or  other  basis 
of  the  right^ 

A  complaint  in  an  action  against  a  railroad  company  for  injuries 
caused  by  an  overflow  of  water,  alleging  that  the  damage  was  caused 
solely  by  the  negligent  and  unskilful  manner  in  which  defendant's 
roadbed  was  constructed,  and  by  the  obstruction  of  the  natural  drains, 
occasioned  by  the  negligence  and  carelessness  of  defendant  in  the  con- 
struction of  the  roadbed,  is  sufficient,  as  against  a  general  demurrer.' 

But  a  declaration  alleging  that  plaintiff's  land  has  been  injured  by 
an  overflow  caused  by  the  inadequacy  of  a  railroad  culvert,  by  which 
material  from  the  embankment  was  carried  oft'  during  a  freshet  and 
deposited  on  plaintiff's  land,  is  insufficient  where  it  does  not  allege 
that  defendant  constructed  the  culvert  and  embankment,  or  was  noti- 
fied to  abate  the  same,  or  that  the  overflow  was  caused  by  the  use  of 
the  road.* 

A  petition  to  recover  damages  to  a  tract  of  land  from  an  overflow 
of  water  caused  by  a  wrongful  act  need  not  allege  the  value  of  the 
property  just  before  the  overflow  and  its  value  thereafter,  nor  its 
rental  value  from  the  date  of  the  overflow  to  the  commencement  of 
the  suit^ 

A  complaint  which  sufficiently  states  a  cause  of  action  in  tort  at 
common  law  for  flowing  plaintiff's  land  is  not  demurrable  on  the 
ground  that  it  does  not  state  facts  sufficient  to  constitute  a  cause  of 
action,  because  it  sets  forth  other  facts  which  are  insufficient  to  state 
a  cause  of  action  under  the  statute.^ 

*  Lake  Erie  d  W.  R.  Co,  r.  Young,  135  Ind.  426,  35  N.  E.  177  (CSting  Mc- 
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Ocldriek  t.  Blevin,  43  Ind.  522;  Clark  ▼.  Jetfermm^  M,  d  L  R.  Co.  44 
Ind.  248;  Cox  r.  Louiwilie,  N,  A.  d  C.  JL  Co,  48  IwL  178;  Owe*  ▼. 
Phillips,  73  Ind.  284;  Patoka  Ttcp.  ▼.  Hopkins,  131  Ind.  142,  30  N.  E. 
896;  Wilfnarth  T.  Woodcock,  58  Mich.  482,  25  N.  W.  475;  Oaloest<m 
B,  d  8,  A,  R,  Co,  ▼.  Tait,  63  Tex.  223;  Moore  t.  Chicago,  B.  d  Q.  R.  Co. 
75  Iowa,  263,  39  K.  W.  390). 

An  averment  in  a  bill  for  injunction,  that  the  channel  of  a  creek  is  filled 
up  or  diverted,  and  its  bed  raiaed  ao  as  to  obstruct  its  current  and  pie- 
vent  drainage  into  it,  \b  aa  averment  of  unlawful  interference  with 
complainant's  rights,  where  the  bill  disdoees  that  complainant  is  af- 
fected by  such  unlawful  interference.  Fricke  t.  Quimi,  188  Pa.  474,  41 
Atl.  737. 

*  Lake  Erie  d  W,  R.  Co.  t.  Bilfiker,  12  Ind.  App.  280,  40  N.  £.  80. 

A  complaint  for  obstructing  plaintiff's  right  of  drainage,  alleging  a  nat- 
ural flow  from  plaintiff's  land  over  that  of  defendant,  that  plaintiff 
has  a  lawful  easement  and  right  of  way  therefor,  and  minutely  setting 
forth  facts  upon  whidi  such  right  ii  claimed,  sets  forth  a  cause  of 
action.    Leidlein  ▼.  Meyer,  05  Mich.  586,  55  N.  W.  367. 

*  Borchseniiis  v.  Chicago,  8t.  P,  M.  d  0.  R.  Co.  96  Wis.  448,  71  N,  W.  8S4. 

*  Wabash  R,  Co.  v.  Sanders,  47  111.  App.  436. 

*St,  Louis  Trust  Co.  v.  Bamhrick,  149  Mo.  560,  51  &  W.  706  (so  held  oo 
error). 

*  Irwin  Y.  Richardson,  88  Wis.  429,  60  N.  W.  780. 

Will. 

483.  Allegation  of  making,— existence. 

An  allocation  that  a  i)erson  named  made  and  executed,  on  a  day 
named,  his  last  will  and  testament,  in  accordance  with  the  laws  of  the 
state  of,  etc.  (that  being  a  state  of  whose  laws  the  oourt  must  take 
notice),  is,  on  demurrer,  a  suf&cient  allegation  of  the  making  of  a 
legal  will.* 

The  existence  of  a  will  sought  to  be  probated  a3  a  lost  will  at  the 
time  of  the  testator's  death  is  sufficiently  allied  by  averments  that 
the  deceased,  at  the  time  of  his  death,  left  a  will  which  is  alleged  to 
be  his  last  will  and  testament.* 

^y orris  ▼.  2f orris,  63  How.  Pr.  319,  325  (Van  Vorst.  Complaint  in  equi- 
table action  under  Code). 

6o,  an  allegation  that  there  was  an  instrument  in  writing  purporting  to  be 
the  last  will  and  testament  of  M.,  deceased,  and  to  be  duly  executed  and 
attested ;  that  it  was  admitted  to  probate  as  a  will  of  real  and  personal 
estate,  and  letters  testamentary  were  issued,  and  the  executors  took 
upon  themselves  the  execution, — sufRciently  shows  the  instrument  was  a 
will,  and  had  been  so  adjudged.     Mason  v.  Jones,  13  Barb.  461  (bill  in 
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equity) ;  to  somewhat  similar  effect,  see  Van  Cortlandt  t.  Beekman,  0 
Paige,  492. 

Tlie  allegation  in  a  bill  to  declare  a  will  invalid,  that  the  testator  made  and 
executed  in  the  presence  of  witnesses,  as  required  by  law,  another  will 
covering  the  same  property,  thereby  revoking  the  will  in  question,  suf- 
ficiently diarges  the  execution  of  such  other  wilL  BarkadcUe  v.  DavU, 
114  Ala.  623,  22  So.  17. 

•EarrU  v.  Harris,  10  Wash.  655,  39  Pac.  148. 

Allegations  in  a  complaint  in  an  action  to  establish  and  probate  a  last  will, 
of  the  execution  of  a  will,  the  testacy  of  the  testatrix,  and  the  destruc- 
tion of  the  will  after  her  death,  sufficiently  aver  the  existence  of  the  will 
at  the  death  of  the  testatrix.  Janea  v.  Coaler,  139  Ind.  382,  88  N.  £. 
812. 

Existence  and  probate  of  a  will  which  directed  a  sale  of  decedent's  real 
property,  through  which  sale  the  defendants  in  an  action  of  ejectment 
claim  title,  is  sufficiently  pleaded  by  an  allegation  that  the  said  decedent 
left  a  will  which  was  duly  probated  in  the  proper  court  in  Germany, 
where  decedent  died,  a  copy  of  wiiich  will  and  the  purported  proceed- 
ings of  the  German  court  probating  it  being  set  out  in  the  answer. 
Koopman  v.  Carroll,  50  Neb.  824,  70  N.  W.  395. 

WosK^  Labob^  and  Services. 

484.  Common  counts.  485.  Sufficiency  of  averments. 

484.  Common  coimta. 

Where  the  contract  has  been  fully  performed  and  completed,  and 
the  money  is  due,  the  common  counts  for  work  and  labor  were  suffi- 
cient under  the  old  rule  of  pleading,  and  are  sufficient  under  the  new 
procedural  If  the  contract  has  not  been  complied  with  there  may  be 
a  recovery  upon  quantum  mei'uit;  but  in  such  case  the  petition  must 
be  grounded  upon  a  reasonable  value,  and  the  contract  should  not  be 
declared  on.* 

A  statement  in  assumpsit  is  demurrable  in  failing  to  show  whether 
the  claim  is  based  on  an  express  contract  or  a  quantum  meruit} 

A  count  in  quantum  meruit  is  not  necessary  to  permit  a  recovery 
for  personal  services  in  part  performance  of  a  contract  which  it  has 
become  impossible  to  complete,  where  the  declaration  contains  the 
common  ooimts  for  work  and  labor.* 

^Hurat  v.  Litchfield,  39  N.  Y.  377  (Citing  Allen  v.  Patterson,  7  N.  Y.  476, 
67  Am.  Dec.  542) ;  Hoaley  v.  Black,  28  N.  Y.  438  (Citing  Farron  v. 
8heru?ood,  17  N.  Y.  227  iKeteltaa  v.  My  era,  19  N.  Y.  231;  Moffet  v.  Sack- 
ett,  18N.  Y.  522). 

A  common  count  is  sufficient  in  a  declaration  for  work  done  under  a  con- 
tract for  constructing  a  portion  of  a  building,  where  the  suit  is  not 
commenced  until  after  the  architect's  certificate  required  by  the  con- 
tract  k  procured,  and  nothing  further  remains  for  the  plaintiff  to  do. 
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Odihraith  t.  Chicago  ArehitectunU  Iron  Works,  50  III.  App.  247  (io 
held  on  error.  Citing  Fowler  t.  Deakman,  84  IlL  130;  Zjednocsenie  t. 
Badecki,  41  IlL  App.  329). 

The  common  ooimU  are  sufficient  in  a  declarati<m  by  an  architect  for 
services  in  preparing  plans  for  a  church  building.  Cmiral  Park  Prmhy, 
Church  T.  Hoskina,  50  111.  App.  674  (so  held  on  error). 

A  declaration  containing  the  common  counts  is  sufficient  in  an  aetion 
against  a  county  by  a  physician  for  services  rendered  a  person  not  a 
pauper,  but  having  no  means  to  pay  for  medical  aid.    CUniOH  Cotmty 

.    V.  Pace,  59  111.  App.  576  (so  held  on  error). 

^Eyerman  v.  Mt.  Sinai  Cemetery  Aeao,  61  Mo.  489. 

A  complaint  alleging  that  plaintiff,  when  an  infant,  was  adopted  by  de- 
fendant's intestate,  who  agreed  with  plaintiff's  father,  in  conaidera- 
Uon  of  plaintiff's  services,  to  make  him  his  heir  and  provide  for  him 
by  his  will;  and  that,  puxmiant  to  such  agreement,  plaintiff  lived  wiib 
deceased  until  he  was  of  age,  and  performed  designated  services  for 
which  he  has  received  no  compensation,  specifying  their  value  and 
praying  judgment;  and  that  deceased  frequently  renewed  and  reiterated 
his  promise  to  plaintiff, — ^is  a  complaint,  not  to  recover  on  the  alleged 
special  contract  therein  mentioned,  but  to  recover  on  a  quantum  meruit 
the  value  of  such  services.  Puterhaugh  v.  Puterhaugh,  7  Ind.  App.  280, 
33  N.  £.  808,  34  N.  E.  611. 

One  prevented  from  completing  a  contract  for  the  drilling  of  a  well,  wbo 
sets  out  the  contract  as  a  recital  of  facts,  and  seeks  to  recover  tite 
reasonable  value  of  work  done  and  material  furnished,  instead  of  tbe 
contract  price,  does  not  sue  upon  the  contract,  but  upon  a  quantum 
meruit.    Thompeon  v.  Brown,  106  Iowa,  367,  76  N.  W.  819. 

A  petition  on  a  quantum  meruit  for  work  and  labor,  alleging  that  plainti^ 
was  prevented  from  completing  the  boring  of  a  well  according  to  cos- 
tract,  by  the  default  of  the  defendant,  is  sufficient  without  alleging 
that  the  well  was  of  any  value  to  defendant  or  was  accepted  by  him. 
Dempaey  v.  LtaiDSon,  76  Mo.  App.  522. 

A  complaint  in  an  action  against  a  corporation,  which  alleges  that  de- 
fendant is  indebted  to  plaintiff  in  a  stated  sum  for  work  and  labor, 
and  has  promised  to  pay  plaintiff  such  sum,  which  was  due  and  pay- 
able before  action  brought,  is  sufficient  to  warrant  a  recovery  either 
upon  express  contract  or  for  the  value  of  the  work  and  labor  done* 
Roberts  v.  P,  A,  Deming  Woodworking  Co.  Ill  N.  C.  432,  16  S.  E.  415 
(nonsuit). 

•  Wells  V.  Real  Estate  Invest.  Co.  40  W.  N.  C.  468. 

•  Parker  v.  Macomher,  17  R.  I.  674,  16  L.  R.  A.  858,  24  AtL  464. 

485.  Sufficiency  of  averments. 

A  complaint  for  services  rendered  by  the  plaintiff  to  the  defendant, 
Btating  their  general  character,  is  good  upon  general  demurrer.^ 

A  demurrer  will  not  lie  to  a  complaint  for  the  value  of  work,  labor, 
and  services,  on  the  ground  that  it  does  not  aver  a  promise  to  pay  for 
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the  same,  where  it  avers  that  they  were  rendered  at  the  special  in- 
stance and  request  of  the  defendant,  and  that  there  is  due  and  owing 
to  the  plaintiff  a  specified  amount  by  reason  thereof.^ 

A  declaration  alleging  that  defendant  hired  plaintiff  for  a  specified 
time  at  a  designated  sum  per  week,  and  discharged  him  without  fault 
on  his  part,  and  is  indebted  to  him  for  the  period  of  hiring,  at  a  des- 
ignated price,  is  not  demurrable.* 

In  a  suit  in  a  justices'  court  on  an  account  for  services  of  any  kind, 
it  is  sufficient  if  it  appear  only  that  there  was  a  contract  of  employ- 
ment.* 

*  Weatherford,  M.  W,  d  N.  W.  R.  Co.  v.  Granger,  85  Tex.  674,  22  S.  W. 
959. 

But  a  petition  wMch  does  not  clearly  and  distinctly  set  forth  the  nature 
of  the  alleged  contract  on  which  the  action  is  based,  and  does  not 
definitely  and  unequivocally  state  the  nature  and  character  of  the 
services  to  be  rendered  thereunder,  and  does  not  allege  that  the  services 
referred  to  were  ever  performed,  is  demurrable.  Mathews  v.  Burch,  103 
Ga.  539,  29  S.  E.  697. 

^Mesamer  v.  Block,  100  Wis.  664,  76  N.  W.  598. 

A  complaint  which  alleges  that  the  defendant  is  indebted  to  the  plaintiff 
in  the  sum  of  $200,  and  interest  thereon,  "for  work  and  labor  performed 
by  the  plaintiff  for  the  defendant  during  the  year  1888  at  defendant's 
request,  for  which  work  and  labor  said  defendant  agreed  to  pay  plaintiff 
the  sum  of  $200  with  interest  at  10  per  cent  per  annum  until  paid, 
but  has  not  paid  said  sum  or  any  part  thereof," — states  facts  suf- 
ficient to  constitute  a  cause  of  action,  although  it  does  not  set  out  a 
promise  to  pay  at  a  specified  time,  or  state  facts  from  which  a  duty 
to  pay  at  such  a  time  may  be  inferred.  Bust  a  ▼.  Wardall,  3  6.  D.  141, 
52  N.  W.  418. 

The  petition  is  sufficient,  in  an  action  to  recover  for  work  done  under  a 
building  contract,  if  it  alleges  the  execution  of  th^  contract,  the  per- 
formance oi  labor  under  it,  the  acceptance  of  the  work  by  the  defendant, 
and  the  amount  due  thereon,  together  with  the  usual  prayer  for  judg- 
ment, without  averring  a  promise  to  pay.  Galveston  ▼.  Devlin,  84  Tex. 
319,  19  S.  W.  395. 

*  Gihson-Moore  Mfg.  Co.  y.  Meek,  71  Miss.  614,  15  So.  789. 

A  complaint  in  an  action  on  a  written  contract  providing  that  the  defend- 
ant agrees  to  and  does  employ  the  plaintiff  as  its  traveling  agent  for 

"one  year  commencing  on, "  alleging  that  plaintiff  entered  upon 

bis  employment  and  discharged  its  duties  until  a  given  date  two  and 
a  half  months  after  the  date  of  the  contract,  when  he  was  discharged, 
and  that  a  designated  sum  is  due  him  for  services, — ^is  sufficient  as 
against  a  general  demurrer.  Littlefield  v.  WtZZiom  Bergenthal  Co.  87 
Wis.  394,  58  N.  W.  743. 

A  complaint  alleging  that  defendant  agreed  to  employ  plaintiff  for  a  speci- 
fied period,  and  that  defendant,  without  justification  or  excuse,  dis- 
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missed  plaintiff,  although  he  was  ready  and  willing  to  fully  perfonn 
his  contract,  states  a  cause  of  action  for  breach  of  the  oontraet,  not^ 
withstanding  a  further  allegation  that  there  is  now  due  the  plaintiff, 
"by  virtue  of  such  contract/'  a  specified  amount.  Winkler  ▼.  Racine 
Wagon  d  Carriage  Co,  99  Wis.  184,  74  N.  W.  793. 

*But  it  need  not  appear  that  there  was  a  contract  as  to  oompensation. 
Lemon  ▼.  Lloyds  46  Mo.  App.  452. 

A  statement  filed  with  the  justice,  that  the  defendant  "is  indebted  to 
plaintiff  in  the  sum  of  $10  for  work  and  labor  done  as  a  ooal  miner 
during  the  months  of  February  and  March,  1890,"  sufficiently  states  a 
cause  of  action  in  a  justice's  court.    Johnson  ▼.  Loomie,  50  Mo.  App 

142. 

A  bill  of  particulars  in  a  justice's  court  for  work  and  laibor,  which  states 
the  title  of  the  court  and  the  names  of  the  parties,  and  alleges  that  de- 
fendant is  indebted  to  plaintiff  in  a  sum  certain  for  work  and  labor 
performed  at  his  request,  and  that  the  amount  is  due  and  unpaid,  statei 
a  good  cause  of  action  under  Oklahoma  statutes.  Twi$%e  t.  Kilgore,  3 
OUa.  640,  30  Pae.  38a. 


Vin.— DEMURRER  FOR  WANT  OF  JURISDICTION. 


r.  General  Principles. 

1.  Meaning  of  "jurisdiction." 

2.  Form  of  assigning  ground. 

3.  Want    of    jurisdiction    "ap- 

pearing on  the  face  of  the 
complaint." 

4.  Statutory  prohibition. 

6.  New     York     superior     city 
courts. 

6.  Several  causes  of  action. 

II.  Jurisdiction  op  Subject-Matter. 

7.  Place  where  cause  of  action 

arose. 

III.  Federal  Question. 

8.  When  sufficiently  shown. 

IV.  As  Affected  by  the  Amount  Iw- 

tolved. 

9.  Apparent   want  of  jurisdic- 

tion. 

10.  Minimum    amount;    "value" 

in   actions  other  than  for 
money  demand,  etc. 

11.  Minimum     amount;    actions 

for  money  demand. 

12.  Combining  several  causes  of 

action   between   same   par- 
ties. 


13.  Combining   joint   or   several 

interests  of  different  claim- 
ants. 

14.  Form  of  allegation. 

15.  Maximum  amount  as  a  limit. 
y.  Citizenship     Cases     nr     Federal 

Courts. 

16.  Demurrer  lies. 

17.  Direct  allegntion. 

18.  —  as  to  corporation. 

19.  Form  of  allegation. 

20.  Description    in    title    or    is 

introduction. 

21.  Time  of  citizenship. 

22.  Suit  by  assignee. 

23.  Citizenship  in  Federal  court, 

not  a  personal  privil^e. 

24.  Ranging;    parties    to    affect 

jurisdiction. 

VI.  As     Affected     bt     Defendant's 
Residence. 

25.  Defendant   sued   out   of   his 

district. 

26.  Defendant's  inhabitancy. 

27.  Foreign  corporation. 

28.  No   waiver   by  qualified  ap- 

pearance. 


[The  subject  here  treated  is  defect  of  jurisdiction  over  the  present 
action.  Demun'er,  because  a  pleading  setting  up  proceedings  had  in 
another  cause  does  not  show  that  the  court  in  which  they  were  had 
jurisdiction,  must  be  on  the  grgund  of  insufficiency,  and  is  treated 
under  chapter  vii.,  antej  §§  295,  296,  Fobeign  L.a.w,  and  §§  337- 
343,  Judgments,  and  under  chapter  xii.,  post,  Demusres  to 
Answer.] 


I.  General  Principles. 

1.  Meaning  of  ''jurisdiction." 

It  is  the  better  opinion  that,  under  the  new  procedure,  since  the 
merger  of  legal  and  equitable  jurisdiction  in  the  same  court,  a  de 
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murrer  for  want  of  jurisdiction  does  not  avail,  in  an  action  of  an 
equitable  nature,  to  raise  the  objection  that  there  is  an  adequate  rem- 
edy at  law.^ 

^Bee  chapter  tzl,  ii  50-58,  ante. 

Nor  is  it  availftble  on  demurrer  for  iaBuiBcien^  if  any  appropriate  legal 
relief  is  askecL    See  chapter  yxl,  U  00-S3,  ante. 

In  equity,  however,  a  demurrer  on  the  ground  oi  adequate  remedy  is 
said  to  be  '^in  fact  to  the  jurisdiction  of  the  court."  T^ynch  ▼.  WUlard, 
6  Johns.  Gh.  342.  And  this  rule  was  followed,  without,  however,  dis- 
cussing the  question,  in  an  early  case  under  the  Code.  WUeon  ▼.  Veic 
York,  6  Abb.  Pr.  6,  15  How.  Pr.  500. 

2.  Form  of  Assigning  ground. 

A  demurrer  for  want  of  jurisdiction  must  state  whether  the  alleged 
want  of  jurisdiction  relates  to  the  subject  of  the  action,  or  to  the  p^*- 
son  of  the  defendant^ 

^ Getty  T.  Hudaon  River  R.  Co.  8  How.  Pr.  177,  182  {dictum). 

3.  Want  of  jurisdiction  ''appearing  on  the  face  of  the  oomplaint" 

In  an  action  in  a  court  of  record  of  limited  and  inferior  jurisdic- 
tion, a  complaint  is  bad  on  demurrer  which  does  not  affinnatiTelj 
show  the  facts — such  as  residence  of  a  party — on  T^ch  jurisdiction 
of  tlie  subject-matter  depends.*  The  omission  constitutes  a  defect  of 
jurisdiction  appearing  on  the  face  of  the  complaint:  because  it  is 
a  settled  rule  of  pleading  that  ''nothing  shall  be  intended  to  be  with- 
out the  jurisdiction  of  a  superior  court  but  that  which  specially  ap* 
pears  to  be  so ;  and,  on  the  contrary,  nothing  shall  be  intended  to  be 
within  tlie  jurisdiction  of  an  inferior  court  but  that  which  is  so  ex- 
pressly alleged.*'* 

A  court  of  local  jurisdiction  only  in  specified  classes  of  cases,  and 
to  a  limited  amount,  is  a  court  of  limited  and  inferior  jurisdiction 
within  this  rule.* 

The  authority  of  a  court  of  general  jurisdiction  to  proceed  in  a 
eause  need  not  afBnnatively  appear  by  the  complaint*  Where  the 
want  of  jurisdiction  is  apparent  on  the  face  of  the  petition  it  may  be 
taken  advantage  of  by  demurrer.' 

^Gilbert  t.  York,  111  N.  Y.  544,  19  N.  E.  208;  affirming  41  Hun,  594; 
United  States  ▼.  Clarke,  8  Pet  436,  8  L.  ed.  1001  (proceedings  in  su- 
perior court  of  East  Florida,  under  an  act  of  Congress  proTiding  for 
the  adjudication  of  claime  to  land  in  Florida  granted  under  its  former 
sovereignty). 
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80  held  aUo  of  statutes  giving  a  court  of  general  jurisdiction  at  law,  equit- 
able jurisdiction  in  special  classes  of  cases.  May  v.  Parker,  12  Pick. 
34,  22  Am.  Dec.  393;  Woodman  t.  8alton8tal,  7  Cush.  183. 

For  qualifications  of  the  Above  Rule  in  the  Case  of  Ck)urts  of  the  United 
States,  see  §§  8-25,  infra. 

A  complaint  in  unlawful  detainer  which  fails  to  show  that  the  land  is  in 
the  state  in  which  the  action  is  brought  is  insufficient  and  confers  no 
jurisdiction.  In  such  cases,  exclusive  original  jurisdiction  is  vested  in 
justices  of  the  peace,  a  court  of  inferior  jurisdiction.  No  presumption 
can  be  indulged  as  to  such  jurisdiction.  Tegler  v.  Mitchell,  46  Mo.  App. 
349  (ating  McQuoid  ▼.  Lamb,  19  Mo.  App.  153;  Behell  v.  Leland,  45 
Mo.  289). 

A  complaint  in  an  action  for  forcible  entry  and  detainer  before  a  justice 
of  the  peace  is  fatally  defective  where  it  does  not  show  that  the  land 
in  suit  is  situated  in  the  precinct  in  which  the  action  is  begun,  or  state 
any  of  the  grounds  on  which  the  Te3cas  statute  allows  such  an  action 
to  be  prosecuted.    Laaater  v.  Font  (Tex.  Civ.  App.)  43  S.  W.  321. 

^Gilbert  v.  YorTc,  111  N.  Y.  544,  19  N.  E.  268  (Citing  Peacock  v.  BeU,  1 
Wms.  Saund.  73). 

*  Gilbert  v.  York,  111  N.  Y.  544,  19  N.  E.  268,  so  holding  of  New  York 

county  courts  whose  jurisdiction  is  limited  to  $2,000  in  specified  cases. 

Compare  Power 9  v.  Ames,  9  Minn.  178,  Gil.  164,  applying  the  other  rule 
to  a  "district  court,"  and  Turberville  v.  Long,  3  Hen.  &  M.  309,  where 
the  court  says:  "The  necessity  of  averring  jurisdiction  .  .  .  [of  a 
court]  .  .  •  ought  to  be  confined  to  cases  arising  within  the  nar- 
row limits  of  those  inferior  jurisdictions,  and  not  extended  to  superior 
courts  or  even  to  the  county  courts." 

The  rulings  on  this  question  in  various  states  are  very  diverse,  the  statutes 
and  the  view  as  to  what  is  an  inferior  court,  varying. 

*Gihson  County  v.  Tickenor,  129  Ind.  562,  29  N.  E.  32  (so  held  on  error). 

In  Delatcare  Ttpp.  v.  Ripley  County,  26  Ind.  App.  97,  59  N.  E.  189,  the  court 
said:  In  actions  brought  in  a  court  of  general  jurisdiction,  it  is  not 
necessary  that  the  complaint  should  show  affirmatively  that  the  court 
had  jurisdiction.  If  there  is  nothing  in  the  complaint  to  show  whether 
the  court  has  or  has  not  jurisdiction  the  question  cannot  be  reached  by 
demurrer,  as  the  jurisdiction  will  be  presumed  (Citing  Broumfield  v. 
Weicht,  9  Ind.  394;  Ragan  v.  Eaynes,  10  IndL  348;  Wolf  v.  State,  11 
Ind.  231;  Godfrey  v.  Godfrey,  17  Ind.  6,  79  Am.  Dec.  448;  Culph  v. 
Phillips,  17  Ind.  209;  Indianapolis  d  M.  R,  Co.  v.  Solomon,  23  Ind.  534; 
Loeb  V.  Mathis,  37  Ind.  306;  Kinnaman  v.  Kinnaman,  71  Ind.  417). 

*  Southern  P.  Co.  v.  Denton,  146  U.  S.  202,  36  L.  ed.  943,  13  Sup.  Ct.  Bep. 

44;  Municipal  Invest.  Co.  v.  Gardiner,  62  Fed.  954.  A  defect  may 
also  be  reached  by  a  motion  to  dismiss  ( Citing  Susquehanna  d  W.  Val- 
ley  R.d  Coal  Co.  v.  Blatchford,  11  Wall.  172,  20  L.  ed.  179) ;  Delwwa/r^ 
Twp.  v.  Ripley  County,  26  Ind.  App.  97,  59  N.  B.  189  (Citing  Keisw 
V.  ran<2es,  45  Ind.  174). 

But  a  demurrer  to  a  bill  to  set  aside  a  deed  of  trust  to  secure  credit«ni 
residing  in  different  states,  on  the  ground  that  it  does  not  show  mi  Hs 
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face  the  reBidenoe  of  some  of  the  parties,  cannot  be  sustained  where 
complainant  asks  leave  to  file  an  amended  bill  giving  such  reaidenoes. 
Collins  Mfg.  Co.  v.  Ferguson,  54  Fed.  721. 

4.  Statutory  proliibitioiL. 

A  statute  in  fomi  forbidding  a  court  to  take  cognizance  of  a  cause 
tinloss  the  plaintiff  shall  have  complied  with  specified  conditions,  may 
sustain  a  demurrer  to  the  jurisdiction,  if  the  court  be  of  special  and 
limited  jurisdiction,  and  compliance  be  not  alleged;  although  it  is 
tlie  better  opinion  that  a  statute  in  form  only  forbidding  an  action  to 
be  maintained  except  on  condition  does  not  necessarily  go  to  the  juris- 
diction of  a  court  of  general  jurisdiction.^ 

*  Berry  v.  Cammei,  44  Cal.  347  (statute  not  allowing  action  between  appli- 
cant* for  the  purchase  of  public  lands  until  certain  proceedings  have 
been  taken  before  the  surveyor  general).    Compare  S  21,  infra, 

5.  New  York  superior  city  courts. 

In  the  New  York  superior  city  courts,  although  their  jurisdiction 
is  territorially  limited,  the  jurisdictional  facts  need  not  be  allied, 
but  are  presumed.* 

^Spencer  v.  Rogers  Locomotive  Works,  17  Abb.  Pr.  110,  8  Bosw.  612;  X. 
Y.  Code  Civ.  Proc.  S  263 ;  Fisher  v.  Charter  Oak  L.  Ins.  Co.  20  Jooea 
&  S.  179,  Afarming  14  Abb.  N.  C.  32,  67  How.  Pr.  191. 

The  superior  city  courts  were  abolished  after  January  Ist,  1896,  by  tbe 
provisions  of  the  New  York  state  Constitution  of  1894,  art.  VI.,  i  5 
Their  jurisdiction  was  transferred  to  the  supreme  court. 

6.  Several  causes  of  action. 

A  demurrer  to  a  whole  complaint  for  want  of  jurisdiction  of  the 
subject  is  not  sustainable,  if  the  court  has  jurisdiction  of  any  one  of 
several  causes  of  action  stated  therein.^ 

^Cook  V.  Chase,  3  Duer,  643;  Allen  v.  Wilmington  d  W.  R.  Co.  102  N.  C 
381,  9  S.  K  4. 

11.  Jurisdiction  of  Subject-Matteb. 

7.  Flace  where  cause  of  action  arose. 

As  to  what  is  to  be  deemed  the  arising  of  a  cause  of  action  within 
the  rule  as  to  place,  as  giving  jurisdiction,  see  :* 

A  demurrer  on  the  ground  that  the  court  has  no  jurisdiction  of  the 
subject-matter  of  the  action  must  be  overruled  unless  the  lack  of  ju- 
risdiction ap[>ears  on  the  face  of  the  complaint^ 
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That  one  brings  an  action  at  law  of  which  the  court  has  jurisdic- 
tion, when  he  should  have  brought  an  action  in  equity,  of  which  the 
court  would  not  have  had  jurisdiction,  does  not  make  the  complaint 
demurrable  for  want  of  jurisdiction.^ 

The  complaint  need  not  allege  where  the  cause  of  action  accrued 
when  such  an  averment  is  not  essential  to  the  jurisdiction  of  the  par- 
ties or  the  subject  of  the  action.* 

That  the  cause  of  action  did  not  arise  within  the  state  cannot  prop- 
erly be  raised  on  a  motion  to  set  aside  service  of  summons,  but  should 
be  raised  by  demurrer  or  answer.* 

^Clark  V.  Eddy,  22  Ohio  L.  J.  63  (reviewing  cases) ;  Alderion  ▼.  Archer,  L. 
R.  14  Q.  B.  Div.  1,  54  L.  J.  Q.  B.  N.  S.  12,  33  Week.  Rep.  136,  51  L.  T. 
N.  S.  661;  Bryan  v.  UniverHiy  Pub,  Co.  112  N.  Y.  382,  2  L.  R.  A.  638, 
10  N.  E.  825,  holding  that  the  cause  of  action  against  the  transferee^ 
in  another  state,  of  copyrights  of  a  debtor  in  a  judgment  recovered 
here,  was  a  cause  of  action  arising  in  such  other  state.  So  held  on  the 
question  of  the  validity  of  service  of  summons  by  publication.  £arl» 
J.,  Ruger  Ch.  J.,  and  Finch,  J.,  dissented. 

Bill  under  Code  1886,  §  3054,  giving  a  lien  for  work  done  or  material  fur- 
nished in  repairing  a  vessel  at  the  home  port,  which  alleges  that 
plaintiff's  demand  arose  while  the  boat  was  at  its  home  port,  but  shows 
that  the  owner  and  the  corespondent  were  both  nonresidents,  that  the 
boat  plied  the  waters  of  the  Tennessee  river  taking  barges  to  Decatur, 
Alabama,  and  that  it  was  at  Decatur  when  the  repairs  were  made  and 
services  rendered,  is  insuHScient  to  give  the  state  court  jurisdiction  in 
failing  to  show  that  the  vessel  was  at  the  home  port  when  the  repairs 
were  made.    Soaicherd  Lumber  Co.  v.  Rike,  113  Ala.  555,  21  So.  136. 

As  to  Foreign  Torts  between  Nonresidents,  see  Tupper  v.  Morin,  25  Abb. 
N.  C.  398,  12  N.  y.  Supp.  310;  Burdick  v.  Freeman,  120  N.  Y.  420,  24 
N.  E.  949. 

•  Knight  v.  Le  Beau,  19  Mont.  223,  47  Pac.  952. 

•  Benson  v.  Silvey,  59  Minn.  73,  60  N.  W.  847. 

*DovDning  v.  Mulcahy  (Cal.)  56  Pac.  466  (action  for  money  had  and  re- 
ceived by  defendants  as  brokers  for  the  use  of  plaintiff). 

•  Mahon  v.  Ongley  Electric  Co.  24  App.  Div.  50,  48  N.  Y.  Supp.  973.     But 

the  question  of  jurisdiction  of  the  subject-matter  may  be  raised  by  an 
answer  in  an  equity  suit  under  the  Pennsylvania  equity  rule  7.  Brower 
▼.  Kaniner,  190  Pa.  182,  43  Atl.  7. 

An  objection  that  the  declaration  in  a  transitory  action  does  not  allege 
where  the  cause  of  action  arose  must,  under  the  Virginia  Code,  be 
taken  by  plea  in  abatement  instead  of  by  demurrer,  if  such  objection  is 
aimed  at  the  jurisdiction  of  the  court.  Norfolk  d  W.  R.  Co.  v.  Antpey, 
93  Va.  108,  25  S.  E.  226. 
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III.  Federal  Question. 

8.  When  loAoiently  shown. 

To  give  a  court  of  the  United  States  jurisdiction,  a  contention  on 
the  construction  or  effect  of  a  provision  of  the  Constitution  or  laws 
of  the  United  States,  though  raised  on  demurrer  before  issue  joined, 
mav  be  suiScient  within  the  rule  that  ihe  pleadings  must  show  that 
such  a  question  is  necessarily  involved.^ 

*  Smith  T.  GreenhovD,  109  U.  S.  669,  27  L.  ed.  1080,  3  Sup.  Ct.  Rep.  421. 

Plaintiffs  aliased  that  their  property  had  been  seized  under  color  of  a 
state  law,  whidi  was  alleged  to  be  void  as  against  the  Federal  Consti- 
tution. It  was  held,  on  demurrer  to  a  plea  to  the  jurisdiction  oa  the 
ground  of  dtizenahip,  that  a  Federal  question  was  sufficiently  presented 
in  the  declaration  without  formally  alleging  that  the  circumstances  of 
the  arrest  were  such  as  to  call  forth  the  operation  of  the  state  law. 
Booth  ▼.  Lloyd,  33  Fed.  593. 

But  want  of  due  process  of  law  in  proceedings  of  a  probate  court  is  not 
sufficiently  alleged  to  show  a  Federal  question  by  the  allegation  thai 
the  court  acted  entirely  without  jurisdiction.  Hanford  t.  Daviea,  163 
U.  S.  273,  41  L.  ed.  157,  16  Sup.  Ct.  Rep.  1051. 

▲  bill  averring  that  complainant  has  duly  entered  land  under  the  home- 
stead laws,  and  is  oititled  to  have  possession,  and  that  defendants  are 
in  possession  of  the  same,  claiming  under  the  act  of  Congress  of  Sep- 
tember 20,  1890,  and  that  their  possession  is  wrongful  because  they  are 
not  within  the  description  of  those  whose  rights  are  conserved  by 
S  3,  in  that  they  had  no  deed,  written  contract,  or  license  from  the  rail- 
road company,  and  were  not  actual  settlers  upon  the  land,— does  not 
show  that  the  Federal  question  is  involved  of  deciding  the  nature  of 
the  settlement  upon  railroad  lands  intended  to  be  protected  by  the  act 
Butler  V.  Shafer,  67  Fed,  161. 

An  allegation  of  a  complaint  in  ejectment,  that  plaintiff's  right  to  posses- 
sion accrued  and  vested  under  a  patent  issued  by  the  United  States, 
and  that  "defendants  deny  the  validity  of  said  patent,  and  d»y  that 
it  conveyed  or  conveys  to  the  plaintiff  or  his  grantor  any  estate,  right, 
title,  or  interest  in  or  to  said  lands,  or  in  or  to  any  part  thereof,"  is 
insufficient  to  show  that  the  case  arises  under  the  Constitution  or  laws 
of  the  United  States  and  is  within  the  jurisdiction  of  a  Federal  Court, 
but  the  further  allegation  that  by  virtue  of  the  patent  the  plaintiff 
asserts  a  right  under  the  laws  of  the  United  States  is  suffideot  to  sus- 
tain jurisdiction.    Pierce  v.  MoUiken,  78  Fed.  196. 

Allegations  of  a  complaint  in  a  suit  to  quiet  title  to  mining  land,  that  the 
title  and  rights  of  the  parties  depend  upon  the  construction  of  certain 
acts  of  Congress  and  sections  thereof,  and  that  the  rights  and  title  of 
the  complainant  will  be  defeated  by  one  of  such  constructions  and  sus- 
tained by  the  other,  and  that  it  will  be  shown  that  such  mining  claims 
are  not  situated  in  any  organized  mining  district  in  the  state  and 
are  contiguous   to   each   other,   and   that  there   is   no   state   law  bf 
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which  any  of  the  questions  involved  can  be  determined, — are  insufficient 
to  show  jurisdiction  of  a  Federal  court.    Wise  y.  Nixon,  78  Fed.  203. 

IV.  As  Affected  by  the  Amount  Involved. 

9   Apparent  want  of  jurisdiction. 

AVhere  it  affinnatively  appears  by  the  face  of  the  pleading  that  the 
amount  involved  is  not  sufficient  to  give  jurisdiction,  a  demurrer  lies.^ 

^Smets  v.  Williams,  4  Paige,  364;  Allen  t.  Demareat,  41  N.  J.  Eq.  162,  a 
Atl.  655. 

In  an  action  brought  in  the  circuit  court  to  recover  $8  damages  for  the 
killing  of  stock,  a  demurrer  for  want  of  jurisdiction  over  the  subject- 
matter  will  lie  where  by  statute  the  circuit  court  can  be  resorted  to 
in  such  cases  only,  where  the  value  of  the  stock  killed  or  injured  ex- 
ceeds $50.  Chicago  d  8.  E,  R.  Co.  y.  Spencer,  23  Ind.  App.  605,  55  N. 
E.  882. 

10.  Bfininnnn  amount;  "value"  in  actions  other  than  for  money  demand, 
eto. 

In  a  court  of  general  jurisdiction,  not  having  cognizance  of  a  cause 
involving  less  than  a  specified  amount,  the  failure  of  the  plaintiff's 
pleading  to  show  the  value  of  the  subject-matter  of  the  controversy, 
in  cases  where  the  demand  is  not  for  money,  and  the  nature  of  the 
action  does  not  require  the  value  to  be  stated,  is  not  a  ground  for 
demarrer.* 

If,  however,  in  such  a  case  the  value  is  alleged,  it  will  control,*  un- 
less the  allegation  appear  to  have  been  designedly  exaggerated. 

It  is  the  better  opinion  that  the  same  principle  applies  in  the  cir- 
cuit courts  of  the  United  States.'  And  even  if  the  value  must  be 
shown,  the  court  may  on  the  argument  receive  affidavits  to  the  value, 
to  meet  the  objection  that  jurisdiction  does  not  appear  by  the 
pleading.* 

^Thom<ta  v.  MoEwen,  11  Paige,  131. 

Doll  V.  FeUer,  16  Cal.  432.  In  courts  of  general  jurisdiction  the  cause  of 
action  need  only  be  stated,  and  the  want  of  jurisdiction  arising  from 
insuflicient  value  of  the  premises  sued  for  must  be  taken  advantage  of 
in  some  other  way  than  by  demurrer. 

Compare  Burke  v.  Grace,  53  Conn.  513,  4  Atl.  257  (ejectment  demanding 
judgment  for  $500  and  possession,  not  enough  to  show  that  the  matter 
in  demand  exceeded  the  smn  of  $500,  bocause  the  statute  must  be  under- 
stood to  require  a  smn  in  money  value  exceeding  that  to  be  stated.) 

An  averment  in  a  Mil  by  a  lower  proprietor,  in  an  action  in  the  Michigan 
circuit  court  to  enjoin  the  diversion  of  water  from  a  stream,  that  com* 
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plain&nt  is  damaged  to  the  amount  of  $100,  is  not  essential  to  confer 
jurisdiction  upon  the  court,  where  the  bill  avers  that  the  complainant 
has  no  other  running  water  on  his  farm  for  his  stock,  and  that  the 
stream  runs  near  his  house  and  barns,  and  is  of  great  benefit  to  him  tor 
hfis  natural  purposes.  Maatenbrook  t.  Alger ^  110  Mich.  414,  68  K.  W. 
213. 

And  a  bill  in  the  Michigan  circuit  court  to  restrain  the  sale  under  an  exe- 
cution of  44  lots  in  the  city  of  Grand  Rapids,  without  stating  the 
amount  of  the  judgment  on  which  the  execution  was  issued,  will  not  be 
dismissed  on  the  ground  that  it  does  not  affirmatively  appear  that  more 
than  $100  is  involved.  Wight  v.  Roethlisherger,  116  Mich.  241,  74  5- 
W.  474.  The  court  said:  "We  think  it  fair  to  assume  that  44  lots  in 
the  city  of  Grand  Rapids  are  worth  more  than  $100." 

^Pitkin  T.  Floioera,  2  Root,  42.  In  chancery,  the  alleged  value  of  the  land 
in  the  petition  gives  the  rule  for  sustaining  jurisdiction,  although  the 
evidence  show  it  to  be  of  less  value.    Petition  granted. 

Lord  Bacon's  ordinance  declaring  that  all  suits  in  chancery  under  the  value 
of  £10  shall  be  dismissed  is  still  in  force  in  New  Jersey  {Allen  v.  Ik^- 
arest,  41  N.  J.  £q.  162,  2  Atl.  655),  and  was  formerly  in  force  in  Xeir 
York,  having  been  increased  to  £100,  but  is  now  superseded  in  the  latter 
state  by  the  Code.  Quick  v.  Keeler,  2  Sandf.  231;  Hammond  t.  Hudson 
River  Iron  d  Mach.  Co.  20  Barb.  378. 

A  bill  in  the  Michigan  circuit  court  to  enjoin  defendant  from  disposing  oi 
a  judgment  against  the  plaintiff,  and  that  a  judgment  in  favor  of  pUio- 
tiff  against  defendant  may  be  set  off  against  the  former  judgment 
which  alleges  that  the  amount  due  by  plaintiffs  on  ^he  judgment  to  d^ 
fendants  is  the  sum  of  $100  over  and  above  all  claims  of  liens  which, 
plaintiffs  are  advised,  any  persons  claim  to  have  against  sudi  judgment, 
-»«ufficiently  shows  the  amount  involved  to  give  the  court  jiurisdictioo. 
Robinson  v.  Kunkleman,  117  Mich.  193,  75  X.  W.  451. 

But  in  a  suit  to  enjoin  the  enforcement  against  the  complainant  of  a  mn- 
nicipal  ordinance  concerning  hawkers  and  peddlers,  a  general  averment 
in  the  complaint,  that  there  is  the  jurisdictional  sum  or  value  involved, 
is  insufficient.  American  Wringer  Co,  v.  Ionia,  76  Fed.  6.  The  court 
said:  It  is  undoubtedly  the  general  rule  that,  where  the  damages  or 
the  amount  in  controversy  are  in  their  nature  uncertain,  and  dependent 
upon  proof  for  their  ascertainment,  a  distinct  allegation  that  there  is 
the  necessary  sum  or  value  involved  is  accepted  as  meeting  the  require- 
ment in  that  regard;  but  there  are  exceptions  to  this,  one  of  which  is 
that,  if  the  allegation  appears  to  be  colorable,  and  to  have  no  just  and 
reasonable  foundation  in  the  facts,  the  court  will  treat  the  general  aver- 
ment as  insufficient.  In  the  present  case  it  appears  to  me  that  it 
strains  credulity  too  much  to  believe  that  the  value  of  the  complain- 
ant's  business  in  a  small  city  is  of  the  value  of  $2,000. 

•Writ  of  right  in  district  court  without  allegation  of  the  value  of  the  prem- 
ises. Motion  to  dismiss  for  want  of  jurisdiction  granted;  leave  to 
amend  by  inserting  allegation  denied.  The  Supreme  Court  on  manda- 
mus refused  to  review  the  application  for  leave  to  amend  because  dis- 
cretionary, but  ordered  the  court  below  to  reinstate  and  try  the  caus« 
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under  the  existing  pleadings.  The  court  says:  "In  cases  where  the 
demand  is  not  for  money,  and  the  nature  of  the  action  does  not  require 
the  yalue  of  the  thing  demanded  to  be  stated  in  the  declaration,  the 
practice  of  this  court  and  of  the  courts  of  the  United  States  is,  to  al- 
low the  value  to  be  given  in  evidence.  In  pursuance  of  this  practice, 
the  demandant  in  the  suits  dismissed  by  order  of  the  judge  of  the  dis- 
trict court  had  a  right  to  give  the  value  of  the  property  demanded  in 
evidence  at  or  before  the  trial  of  the  cause:  and  would  have  a  right  to 
give  it  in  evidence  in  this  court.  Consequently  he  cannot  be  legally 
prevented  from  bringing  his  case  before  this  tribunal."  E»  parte  Brad' 
street,  7  Pet.  634,  647,  8  L.  ed.  810,  815. 

CraufordT.  Bumham,  I  Flipp.  116,  Fed.  Cas.  No.  3,366. 

Den  ex  dem.  Hartshorn  v.  Wright ,  Pet.  C.  C.  64.  (Ejectment.  To  this 
case  the  following  statement  was  appended :  "Note. — In  the  above  cause 
the  defendants  moved,  in  arrest  of  judgment,  that  the  jury  had  not 
found  that  the  value  of  the  land  exceeded  $500."  Washington,  J.:  "It 
would  be  sufficient  to  Ax  the  jurisdiction,  if  the  value  were  now  proved 
by  \\itne8ses  or  an  affidavit;  and  as  the  evidence  given  of  the  value  of 
the  tract  proved  it  to  exceed  very  far  the  sum  of  $500,  the  court  cannot 
grant  a  rule  to  show  cause  why  the  judgment  should  not  be  arrested. 
[The  value  was  stated  in  the  declaration.]") 

Co,  when  the  record  is  silent  as  to  the  value,  it  must,  for  the  purpose  of  ap- 
peal or  error,  be  s-hown  to  the  Supreme  Court  by  the  plaintiff  in  error, 
or  appellant;  and  for  this  purpose  it  is  proper  for  the  court  below  to 
allow  affidavits  and  counteraffidavits  to  be  filed.  Wilson  v.  Blair,  119 
U.  S.  387,  30  L.  ed.  442,  7  Sup.  Ct.  Rep.  230  (ejectment;  value  of  land 
not  stated  in  the  record) . 

The  United  States  statute  of  1881  giving  citizens  of  a  foreign  country  filing 
a  trademark  here  the  right  to  commence  a  suit  without  alleging  the 
amount  in  controversy  was  not  repealed  by  the  statutes  of  1887  and 
1888  making  it  necessary,  to  give  jurisdiction  to  the  United  States  cir- 
cuit court,  that  the  amount  involved  be  $2,000.  Olotin  r,  Oswald,  65 
Fed.  151. 

To  sustain  the  jurisdiction  of  the  United  States  circuit  court  in  a  suit  to 
enjoin  the  infringement  of  a  trademark,  it  is  not  necessary  to  allege  that 
the  plaintiff  will  be  entitled  to  damages  to  the  amount  of  $2,000  if  it  is 
alleged  that  the  trademark  is  of  that  value.  Hennessy  v.  Herrmann,  89 
Fed.  669. 

Contra,  United  States  v.  Pratt  Coal  d  Coke  Co,  18  Fed.  708.  Bill  to  re- 
cover land.  Held,  demurrable  for  not  stating  value  to  be  above  $500. 
The  point  seen:LS  to  have  been  little  considered. 

A  bill  to  enforce  specific  performance  of  a  contract  to  assign  a  patent 
brought  in  the  United  States  circuit  court  on  the  ground  of  diverse  cit- 
izenship of  the  parties  must  show  that  the  matter  in  dispute  exceeds, 
exclut^ive  of  interest  and  costs,  the  sum  of  $2,000.  Pliable  Shoe  Co.  v. 
Bryant,  81  Fed.  521. 

A  suit  by  a  holder  of  stock  in  a  railroad,  to  declare  void  its  purchase  of 
stock  in  another  road,  is  not  shown  to  have  involved  a  sufficient  sum 
to  be  within  the  jurisdiction  of  the  Federal  court,  if  it  is  merely  alleged 
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that  plaintiff  is  the  holder  of  diners  shares  of  the  stock  of  the  mi 
Harvey  t.  Baleigh  d  O.  R.  Co.  89  Fed.  115. 

*  In  a  suit  to  have  a  paper,  claimed  bjr  defendant  to  be  a  marriage  deohua- 

tion  between  plaintiff  and  defendant,  declared  to  be  a  foi^ry,  it  vas 
held,  that,  though  there  was  in  the  pleadings  no  statement  of  valiie  of 
plaiiitiff's  property,  yet  as  the  affidavits,  wliich  were  properly  allowed  to 
be  filed  during  the  argument,  showed  that,  if  the  alleged  marriage  con- 
tract were  genuine,  defendant  would  be  entitled  to  much  more  than  $MKI 
from  plaintiff's  estate,  demurrer  to  jurisdiction  should  be  OTermkiL 
Shartm  T.  Terry,  1  L.  R.  A.  672,  13  Sawy.  387,  30  Fed.  337. 

11.  Xmimnm  amount;  actions  for  money  demand. 

In  an  action  for  damages,  whether  in  a  state  court  of  general  jnris^ 
diction  or  a  Federal  court,  the  sum  claimed  by  the  plaintiff  determines 
the  jurisdiction  of  the  oourt,^  unless  it  appears  as  a  matter  of  law  that, 
upon  the  facta  stated  as  a  cause  of  action,  the  plaintiff  oould  not  be 
entitled  to  recover  the  amoimt  of  damages  claimed.* 

*  In  an  action  on  a  note  made  in  1803  for  $200,  the  complaint  is  not  demur- 

rable for  want  of  jurisdiction,  because  by  statute  the  preaumptioB  u 
that  the  loan  was  in  Confederate  money  and  therefore  the  recoverr 
would  be  less  than  $200,  such  presumption  not  being  conclusive.  Bojik 
of  Charlotte  t.  Britton,  66  N.  C.  366. 

Until  some  further  judicial  proceedings  have  taken  place,  showing  upon  the 
record  that  the  sum  demanded  in  the  declaration  is  not  the  matter  in 
dispute,  that  sum  is  the  matter  in  dispute  in  an  action  for  damsge?. 
It  is  error,  therefore,  for  the  state  court,  after  the  filing  of  the  petitioa 
for  removal,  to  permit  plaintiff  to  amend  by  reducing  the  amount 
claimed,  in  order  to  deprive  the  Federal  court  of  jurisdiction.  Kamoust 
V.  Martin,  16  How.  198,  14  L.  ed.  660. 

An  objection  to  jurisdiction  based  upon  the  failure  of  the  original  com- 
plaint to  show  that  the  amount  involved  equaled  the  minimum  jurisdi^ 
tional  amount  is  not  tenable,  where  after  a  demurrer  on  the  ground  tluit 
the  amoimt  in  dispute  was  not  clearly  stated  ttke  plaintiff  was  allowed 
to  amend  so  as  to  vhow  an  amount  in  excess  of  such  minimum  limit. 
Elliott  V.  Tyson,  117  N.  C.  114,  23  S.  E.  102  (Citing  Charlotte  Planinc 
MiUe  V.  MoNinch,  99  N.  C.  517,  6  S.  E.  386;  Singer  Mfg,  Co,  v.  Barrett, 
95  N.  C.  36;  McPhail  Bros,  v.  Johnson,  115  K.  C.  298,  20  S.  E.  373). 

In  an  action  under  a  Kentucky  statute  for  the  taking  on  board  of  a  boat 
commanded  by  defendant  the  plaintiff's  slave  a»  a  passenger,  where  the 
damages  were  laid  at  $1,000  in  the  declaration,  and  thds  amount  wa^ 
named  in  the  writ,  the  state  court  erred  in  denying  defendant's 
petition  for  removal  on  the  ground  that  the  amount  in  controversy  did 
not  exceed  the  sum  or  value  of  $500,  as  the  damages  laid  in  the  writ 
and  declaration  were  unquestionably  the  sum  in  controversy.  The 
court  says:  "The  damages  claimed  by  plaintiff  in  his  writ  gives  juris- 
diction to  the  court  whether  it  be  an  original  suit  in  the  circuit  court  of 
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the  United   States  or  brought  here  by   petition   from  a  state   court." 
Gordon  v.  Longest,  16  Pet.  97,  10  L.  ed.  900. 

*  Vance  v.  W.  A.  Vandercook  Co.  170  U.  S.  468,  42  L.  ed.  1111,  18  Sup.  Ct 
Rep.  645. 

Though  the  jurisdiction  of  the  court  is  dependent,  by  statute,  upon  the  sum 
demanded,  yet  the  plaintiff  will  not  be  allowed,  by  demanding  an  amount 
clearly  above  that  which  the  facts  alleged  in  bis  complaint  entitle  him 
to  daim,  to  bring  his  case  within  the  jurisdiction.  The  phrase  "the  sum 
demanded"  should  be  understood  as  meaning  the  sum  really  in  dispute, 
upon  the  facts.    Froelich  v.  Southern  Ewp.  Co.  67  N.  C.  1. 

Declaration  in  trespass  for  entering  upon  the  premises  of  plaintiff  and  the 
takiDg  and  carrying  away  personal  property  of  the  value  of  $100.  The 
damages  are  laid  at  $6,000.  As  it  could  not  be  assumed  as  a  matter  of 
law  that  the  amount  laid  was  not  recoverable  by  including  exemplary 
damages,  an  order  remanding  the  cause,  on  the  ground  that  the  matter 
in  dispute  did  not  exceed  the  sum  or  value  of  $500,  could  not  be  justi- 
fied, where  the  circuit  court  had  not  found  as  a  matter  of  fact  that  the 
amount  stated  in  the  declaration  was  colorable.  Smith  v.  Oreenhow, 
109  U.  S.  669,  671,  27  L.  ed.  U)80,  1081,  3  Sup.  Ct.  Rep.  421. 

Halicious  trespass  in  the  collection  of  taxes.  No  ground  for  dismissal  that 
the  declaration  shows  that  the  amount  of  taxes  due  and  the  value  of  the 
property  levied  upon  was  less  than  the  jurisdictional  limit,  as  the 
amount  of  damages  claimed  exceeded  that  limit.  Barry  v.  EdmundSy 
116  U.  S.  550,  29  L.  ed.  729,  6  Sup.  Ct.  Rep.  601. 

Covenant  upon  an  agreement  under  seal  containing  a  penalty  of  less  amount 
than  the  sum  necessary  to  give  the  United  States  circuit  court  juris- 
diction. As  the  action  was  not  for  the  penalty  upon  the  ground  that 
it  was  in  the  nature  of  liquidated  damages,  but  on  covenant  and  for 
damages  which  the  declaration  stated  to  be  more  than  $500,  the  motion 
to  arrest  judgment  for  want  of  jurisdiction  should  be  overruled.  Mar- 
tin y.  Taylor,  1  Wash.  C.  G.  1,  Fed.  Cas.  No.  9,166. 

Interest  as  well  as  costs  are  excluded  from  the  computation  by  the  act  of 
1887.    Moore  t.  Edgefield,  32  Fed.  498. 

12.  Combining  several  causes  of  action  between  same  parties. 

Where  the  court  has  no  jurisdiction  unless  the  sum  amount  to  a 
specified  limit,  if  several  causes  of  action  by  the  same  plaintiff  against 
the  same  defendant  are  joined  in  one  action,  it  is  sufficient  if  they 
amount  in  the  aggregate  to  the  sum  requisite  to  give  the  court  juriB- 
diction,  although  separately  each  may  be  below  such  amount.^ 

^Bidgvoay  v.  Panoost,  1  Granch  C.  C.  88,  Fed.  Caa  No.  11,818;  Green  ▼. 
Lester,  78  Ga.  86;  Bailey  v.  Sloan,  65  Cal.  387,  4  Pac.  349,  holding  that 
the  ad  damnum  clause  is  the  test. 

Under  a  statute  providing  that  in  actions  ea  delicto  dsunages  claimed  in  the 
petition  shall  determine  the  jurisdiction  of  the  court,  the  test  of  juris- 
diction in  such  ca^eB  is  the  aggregate  amount  of  damages  prayed  for. 
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and  not  the  amount  of  damages  prayed  for  in  a  single  counts    Tineyard 
T,  Lynch,  86  AIo.  684. 

Conira,  Berry  v.  Linton,  1  Ark.  252. 

The  same  rule  applies  in  United  States  circuit  courts,  although  some  of  the 
causes  which  have  been  united  were  assigned  to  the  plaintiff,  and  the  as- 
signor could  not  have  maintained  an  action  on  such  causes  separately  od 
account  of  their  being  less  than  the  jurisdictional  limit.  The  proWaioa-t 
of  the  Federal  judiciary  act,  measuring  the  right  of  an  assignee  to  main- 
tain a  suit  by  that  of  his  assignor,  relate  only  to  causes  wiiere  the  juris- 
diction depends  on  citizenship.  BemJ^eim  v.  Bimbaumf  30  Fed.  8S5. 
(Under  the  act  of  March  3d,  1887.) 

In  an  action  brought  on  three  distinct  causes  of  action,  arising  out  of  con- 
tract, which  by  S  91  of  the  Oregon  Code  of  Civil  Procedure  may  bi» 
united  in  one  complaint,  for  the  aggregate  sums  of  which  the  plaintitf 
asked  judgment,  it  was  held,  the  portion  of  the  complaint  setting  ont  an 
unsigned  cause  of  action  for  less  than  $500  was  not  demurrable  for  the 
want  of  jurisdiction,  although  the  assignor  could  not  have  maintaia<*d 
the  action  because  of  the  insuiBciency  of  amount.  So  held  under  Fed 
cral  judiciary  act  of  1875.  Eammond  v.  Cleavtland,  10  Sawy.  621,  2^ 
Fed.  1. 

13.  Combining  joint  or  several  interests  of  different  claimants. 

If  the  object  of  the  suit  is  to  recover  a  single  aad  entire  fund,  al- 
though it  be  by  an  officer  or  trustee  for  the  benefit  of  several  bene- 
ficiai-ies,  an  all^^ation  that  the  fund  exceeds  the  statutory  require 
iiicnt  is  sufficient* 

But  if  the  suit  is  by  one  or  more  of  several  parties  in  interest,  to 
have  au  accounting  and  distribution  as  to  a  fund  in  which  choir  in- 
terests are  so  far  separate  that  either  one  might  proceed,  although  the 
others  should  settle,  an  allegation  that  the  fund  exceeds  the  statutory 
requirement  is  not  sufficient,  but  the  allegation  must  relate  to  the  in- 
ten^sts  of  each.* 

Jurisdiction  cannot  be  conferred  by  joining  in  one  bill,  against 
distinct  defendants,  claims  no  one  of  which  reached  the  jurisdictional 
amount.^ 

^  While  it  is  true  that  parties  who  have  several  and  distinct  interests  can- 
not unite  them  for  the  purpose  of  creating  jurisdiction,  yet  when  the 
representatives  of  a  deceased  intestate  bring  suit  against  an  adminis- 
trator under  the  same  title  and  for  a  common  and  undivided  interest, 
the  court  \^-ilI  have  jurisdiction,  although  the  amount  on  diAision  which 
would  come  to  each  representative  may  be  less  than  the  jurisdictional 
minimum.    Prince  v.  Totcna,  33  Fed.  161. 

Mandamus  at  the  relation  of  several  judgment  creditors  to  compel  the  levy 
of  taxes,  by  the  proper  county  officer,  to  raise  the  fund  necessary  to  sat- 
isfy such  judgments.    It  was  held  that  in  such  case  the  olCcer  is  to  col- 
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leet  a  tax,  not  for  the  benefit  of  any  one  creditor  alone,  but  for  all. 
Hence  "a  payment  of  the  judgment  of  one  creditor,  would  not  relieve 
Mm  from  hia  obligation  to  collect  the  whole  tax.  The  object  of  the  pro- 
ceeding  is,  not  to  raise  the  sums  due  the  relators,  but  to  raise  the  whole 
tax."    Daviea  v.  Corbin,  112  U.  S.  36,  28  L.  ed.  627,  5  Sup.  Ct.  Rep.  4. 

*Rich  V.  Bray,  2  L.  R.  A.  225,  37  Fed.  273  (bill  by  heirs  to  compel  account- 
ing as  to  the  estate  alleged  its  value  to  be  much  more  than  $2,000  above 
all  jnst  debts.  On  demurrer  Philips,  J.,  says:  "I  understand  the  rule 
in  such  case  to  be  that  where  two  or  more  parties  may  thus  join,  as  a 
matter  of  convenience  to  prevent  multiplicity  of  suits,  in  one  action  for 
the  ascertainment  and  distribution  of  their  respective  interests  in  a  com- 
mon fund,  the  interest  of  each,  independently  of  the  others,  must  amount 
to  the  sum  of  $2,000  to  give  jurisdiction  to  this  court.  King  v.  Wilson, 
1  Dill.  556,  568,  Fed.  Cas.  No.  7,810;  Massa  v.  Cutting,  30  Fed.  1; 
Woodman  v.  Latimer,  2  Fed.  842;  Seaver  v.  Bigelotc,  5  Wall.  203,  210, 
18  L.  ed.  595,  596;  Terry  v.  Hatch,  93  U.  S.  44,  8ub  nom.  Terry  v.  Bank 
of  Commerce,  23  L.  ed.  796;  Chat  field  v.  Boyle,  105  U.  S.  231,  234,  26  L. 
ed.  944,  945.'*  Demurrer  sustained;  Citing  Maxtcell  v.  Kennedy,  8  How. 
210,  12  L.  ed.  1051) ;  Schulenberg-Boeckeler  Lumber  Co.  y.  Ray  ward, 
20  Fed.  422. 

*An  averment  that  the  value  of  the  exemption  of  a  bank's  property  during 
the  continuance  of  its  charter  exceeds  $2,000  is  not  sufficient  to  g^ve  ju- 
risdiction to  a  circuit  court  of  the  United  States  in  a  suit  for  an  in- 
junction against  taxes  for  specific  years  the  amount  of  which  ia  made 
up  by  adding  together  the  taxes  for  several  parishes.  Citizens*  Bank  v. 
Cannon,  164  U.  S.  319,  41  L.  ed.  451,  17  Sup.  Ct.  Rep.  89. 

14.  Form  of  allegation. 

An  allegation  which  shows  with  reasonable  certainty  that  the  re- 
quisite sum  is  involved  is  sufficient.^ 

*Judd  V.  Bushnell,  7  Conn.  204;  Bradt  r.  Kirkpatrick,  7  Paige,  62;  Olney 
V.  The  Falcon,  17  How.  19,  15  L.  ed.  43  (claim  stated  at  a  sum  near  the 
jurisdictional  sum  "and  upwards,"  not  enough). 

15.  Uaxlmnm  amount  as  a  limit. 

If  the  plaintiff's  pleading  is  so  expressed  that  he  could  not  recover 
upon  it  an  amount  which  exceeds  the  limit  of  the  jurisdiction  of  the 
court,  it  is  not  demurrable  for  want  of  jurisdiction  merely  because  he 
might  have  so  pleaded  on  the  same  cause  of  action  to  recover  more;^ 
as,  for  instance,  where  the  instrument  on  which  he  sues  entitles  him 
to  more,*  or  where  he  states  several  causes  which  in  the  aggregate 
exceed  the  jurisdictional  amount,®  but  he  limits  his  damages  or  de- 
mand for  relief  to  a  sum  within  the  jurisdiction,  or  where  he  waives 
interest  which  wonld  have  made  his  claim  exceed  the  jurisdictional 
limit* 
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A  plea  of  cottnterclaims  is  demurrable  where  tlie  defendant  alleges 
a  set-off  which  he  remits  to  the  amount  of  the  plaintiff's  claim,  and 
further  allies  another  claim  which  he  remits  to  the  jurisdictional 
amount  of  the  court,  and  demands  judgment  upon  ity  since  in  Aeir 
aggregate  they  exceed  the  jurisdictional  amount^ 

^Wighiman  ▼.  OmrlUle,  14  Vt  296,  holdii^  the  jiutice  of  the  pea49e  liid  j» 
riediction  of  an  action  althougb  the  plaintiff  might  have  cUimed  mart 
thAn  $100  if  his  allegatioiia  were  true. 

Where  a  petition  in  justioe'a  court  claimed  that  there  waa  due  plaintiff 
from  defendant  $124.83,  but  demanded  judgment  for  $99  only,  the  letter 
mim  waa  the  amount  in  oontroTersy,  and  hence  the  court  bad  jurisdie- 
tioiL    MoVey  ▼.  Jokntont  75  Iowa,  165,  39  N.  W.  249. 

IJnder  Colo.  Rev.  Code,  {  25,  giving  the  probate  court  jurisdiction  '^hot 
the  debt  or  sum  claimed  shall  not  exceed  $2,000,''  an  action  may  be 
maintained  in  such  court  on  a  note  for  a  greater  sum,  if  the  plaintiff 
limits  his  claim  in  the  ad  damtium  to  $2,000.  Litchfield  ▼.  2>anie2t,  1 
Colo.  268. 

Contra,  Cow  t.  Stanton,  58  Ga.  406,  holding  that  where  it  appears  thattbe 
plaintiff  has  reduced  the  amount  of  a  note  by  indorsement  without  the 
consent  of  defendant  in  order  to  bring  an  action  in  the  justioe^s  ooart^ 
the  judgment  of  such  court  will  be  set  aside  for  the  want  of  jurisdietioB. 
A  note  being  an  entire  contract,  it  requires  the  consent  of  both  parties 
to  alter  and  reduce  its  amount. 

*  Culley  v.  Laylnrook,  8  Ind.  285. 

Although  a  bill  of  particulars  be  filed  in  the  ease  setting  forth  an  indebted- 
ness which  exceeds  the  jurisdictional  limit  of  the  court,  it  is  the  doty  of 
the  court  so  to  apply  each  item  therein  to  the  count  to  which  it  was  ap- 
plicable as,  if  possible,  to  retain  rather  than  defeat  its  jurisdiotioiL 
Hocy  y.  Boey,  36  Conn.  386. 

*  Where  the  declaration  in  a  suit  in  the  county  court  only  claims  $500,  the 

court  will  haye  jurisdiction  notwithstanding  the  evidence  shows  that  the 
interest  justly  due  when  added  to  the  principal  exceeds  that  sum.  The 
plaintiff  in  such  a  case  has  a  clear  right  to  waive  any  claim  for  the  in- 
terest which  will  make  the  debt  exceed  the  jurisdiction  of  the  ooort 
Wright  v.  Smith,  76  111.  216. 

The  expression  "debt  or  damages  demanded,"  in  certain  jurisdictional  stat" 
utes  in  Massachusetts,  refers  to  the  ad  damnum  in  the  writ,  without  re- 
gard to  the  amount  claimed  in  the  declaration,  or  proved.  Cla/y  v.  BV' 
low,  123  Mass.  378;  Hapgood  ▼.  Doherty,  8  Gray,  373. 

*  General  Eleotrio  Co.  v.  Williams,  123  N.  G.  51,  31  6.  K  288. 

V.  Citizenship  Cases  in  Federai*  Couets. 

16.  Sennirrer  lies. 

It  is  the  better  opinion  that  the  objection  that  it  appears  on  the 
face  of  plaintiff's  pleading  that  the  requisite  citizenship  to  give  the 
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Federal  court  jurisdiction  does  not  exist  may  be  taken  by  demurrer.* 
And  the  same  rule  is  applied  where  the  pleading  in  a  cause  commenced 
in  the  Federal  court  merely  fails  to  show  the  requisite  citizenship.* 
It  is  otherwise  where  the  cause  was  commenced  in  a  state  court,  and 
removed  to  the  Federal  court  on  a  petition  supplying  the  necessary 
allegation;  for  in  such  case  the  Federal  court  acquires  jurisdiction 
without  the  aid  of  the  allegation  in  the  pleading.* 

It  is  otherwise  also  of  an  ancillary  bill  relating  to  a  suit  of  which 
the  court  had  jurisdiction.* 

^Susquehanna  d  W.  Valley  R.  d  Coal  Co.  ▼.  Blatohford,  11  Wall.  172,  20 
L.  ed.  179  {dictum,  the  point  ruled  being  that  the  objection  need  not  be 
pleaded  in  abatement,  but  might  be  reached  on  demurrer  or  without  de- 
murrer at  any  stage). 

Contra,  Tyler  v.  Eamd,  7  How.  573,  584,  12  L.  ed.  824,  828,  (a  considered 
ruling,  founded  however  on  the  technical  rule  of  the  English  chancery 
practice,  that  a  demurrer  in  abatement,  though  not  to  be  rejected,  en- 
titled plaintiff  to  judgment,  because  matter  in  abatement  must  be  set 
up  by  plea). 

*  Bishop  V.  American  Preservers'  Co.  51  Fed.  272. 

Bpcigle  v.  Meredith,  4  Biss.  120,  Fed.  Cas.  No.  13,227 ;  Continental  L,  Iwt. 
Co.  V.  Rhoads,  119  U.  S.  237,  30  L.  ed.  380,  7  Sup.  Ct.  Rep.  193;  Ketch- 
um  V.  Driggs,  6  McLean,  13,  Fed.  Cas.  No.  7,735  (demurrer  to  bill  in 
equity  sustained  because  requisite  citizenship  was  not  affirmatively 
shown) ;  Rike  v.  Floyd,  42  Fed.  247  (petition  bad  on  demurrer  for  not 
affirmatively  showing  citizenship). 

Otherwise,  where  the  lack  of  citizenship  is  on  the  part  only  of  a  coplaintiff, 
if  the  want  of  jurisdiction  relates  only  to  him,  and  not  to  the  whole 
bill;  and  the  demurrer  should  be  overruled;  and  the  bill  should  be 
dismissed  as  to  him  at  the  hearing.  Nebraska  City  Nat.  Bank  v.  Ne* 
hraska  City  Hydraulic  Gaslight  d  Coke  Co.  4  McCrary,  319,  14  Fed.  763. 

A  complaint  in  the  United  States  circuit  court  must,  where  the  jurisdiction 
depends  solely  upon  diverse  citizenship,  affirmatively  show  that  the  suit 
is  brought  in  the  district  of  the  residence  of  either  the  plaintiff  or  the 
defendant;  and  failure  so  to  do  raiders  it  demurrable.  Laskey  y.  Neuh 
town  Min.  Co.  50  Fed.  634. 

A  bill  in  a  Federal  court  whose  jurisdiction  depends  solely  upon  diversity 
of  citizenship  is  demurrable  where  it  fails  to  aver  the  necessary  facts 
to  show  such  diversity.    Bangs  v.  Loveridge,  60  Fed.  963. 

*  Briges  v.  Sperry,  95  U.  S.  401,  24  L.  ed.  390. 

•Krippendorf  v.  Hyde,  110  U.  S.  276,  28  L.  ed.  145,  4  Sup.  Ct.  Rep.  27  (de- 
cree sustaining  demurrer  reversed) ;  Johnson  y.  Christian,  125  U.  8.  642, 
31  L.  ed.  820,  8  Sup.  Ct.  Eep.  989,  1135. 

17.  Direct  allegation. 

Citizenship  is  regarded  as  a  matter  of  fact,  and  not  a  mere  condn- 
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sion,^  unless  details  are  stated  which  do  not  bear  it  out ;  in  whidi  case, 
the  details  may  be  regarded  as  tlie  allegation  of  f  act^  and  the  all^ation 
of  citizenship  disregarded  as  a  mere  conclusion.' 

An  allegation  that  the  party  is  a  citizen  of  a  specified  state  is 
enough  for  the  court  will  take  judicial  notice  that  it  is  one  of  the 
United  States.* 

*  state  ▼.  UotHb,  3  Ark.  570.  36  Am.  Dec  460  (so  held  on  demurrer  in  quv 

warranto). 

Ml:  a  petition  for  rcmovnl  which  first  states  only  the  "residence'*  of  the 
parties,  an  Allegation  *'that  there  is  and  was  at  the  time  when  thi^  ac 
tion  was  brought  a  contruversy  therein  between  citizens  of  difTerent 
stntcfl''  must  bo  deemed  an  unauthorized  conclusion  of  law.  Grace  v 
AmeHcan  Cent.  Ins.  Co.  109  U.  S.  278,  27  L.  ed.  932,  3  Sup.  Ct.  Rep 
207. 

•  Wright  V.  UolUngevxirth,  1  Pet.  165,  7  L.  cd.  96. 

8o,  nn  allegation  that  he  is  a  citizen  of  the  southern  district  of  Alabama  i^ 
equivalent  to  saying  that  he  is  a  citizen  of  the  state  of  Alabama.    B'- 
tin  V.  Jonee,  1  Woods,  638,  Fed.  Cas.  No.  1,343. 

An  averment  of  a  bill,  that  complainant  is  a  citizen  of  the  province  of  Or- 
tnrio  in  the  Dominion  of  Canada  is  sufficient,  under  the  act  of  Congress 
of  1SS7  defining  the  jurisdiction  of  the  Federal  courts,  to  confer  jurU 
diction.  Lumley  ▼.  Wabash  R.  Co.  71  Fed.  21.  The  court  will  takr 
judicial  notice  that  citizens  of  Canada  are  citizens  and  subjects  of  * 
foreign  state. 

18.  — as  to  corporation. 

To  give  jurisdiction  on  the  ground  of  diverse  citizenship,  it  is  no' 
enough  that  the  pleadings  aver  that  a  corporation  is  a  "citizen"  of  a 
specified  state,  but  it  must  appear  that  it  was  created  by  or  under  th 
laws  of  such  a  state.^ 

When  a  corporation  organized  under  state  laws  is  a  party  it  is  con 
clusively  presumed  that  the  stockholders  thereof  are  all  citizens  o. 
that  state.* 

>  Ifuller  ▼.  DotcA,  94  U.  S.  444,  24  L.  ed.  207  (not  stated  by  what  form  of 
proceedings  or  pleading  the  case  was  brought  before  the  supreme  court) ; 
Grand  Trunk  R.  Co.  r.  Tennant,  14  0.  C.  A.  190,  21  U.  S.  App.  682,  66 
Fed.  922. 

But  see  Chicago  Lumber  Co.  v.  Comstock,  18  C.  C.  A.  207,  34  U.  S.  App 
414,  71  Fed.  477,  which  holds  that  a  declaration  against  a  corporation 
sufl'iciently  shows  its  citizenship,  within  the  act  of  Congress  conferring 
jurisdiction  upon  the  Federal  courts,  by  averring  that  it  is  a  citizen  of 
the  state,  without  alleging  that  it  was  inoorporated  or  organized  under 
the  laws  of  the  state.  The  court  said:  "It  is  objected  that  the  descrip- 
tion of  the  defendant  is  insufficient  to  show  jurisdiction^  because  it  is 
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impoesible  for  a  corporation  to  be  a  'citizen'  within  the  general  signiii- 
oation  of  that  term,  and  that,  therefore,  it  was  necessary  to  charge  that 
the  defendant  was  incorporated  or  organized  under  the  laws  of  the  state 
of  Illinois,  in  order  to  show  that  it  was  a  'citizen'  within  the  meaning 
of  the  act  of  congress  conferring  jurisdiction.  We  are  not  impressed 
with  the  force  of  the  contention.  While,  strictly  speaking,  it  may  be 
better  to  allege  the  incorporation  of  the  company,  we  do  not  deem  it  in- 
dispensable. The  use  of  the  corporate  name  implies  incorporation  for 
the  purpose  of  charging  citizenship  of  the  parties.  The  objection  is 
technical,  going  to  the  pleading,  and,  to  be  availing,  riiould  have  been 
raised  by  plea  in  abatement." 

An  allegation  in  a  complaint,  that  the  plaintiff  is  a  corporation  duly  or- 
ganized under  the  laws  of  a  state,  sufiBciently  discloses  its  citizenship. 
Dodge  ▼.  Tulleys,  144  U.  S.  451,  36  L.  ed.  501,  12  Sup.  Ct.  Rep.  728. 

A  statement  in  the  complaint,  that  defendant  is  a  corporation  organized 
under  and  pursuant  to  the  laws  of  a  certain  state,  is  a  statement  that  it 
is  a  citizen  of  that  state,  for  the  purpose  of  determining  whether  or  not 
the  citizenship  of  the  parties  is  such  as  to  give  jurisdiction  to  the 
United  States  circuit  court.  Block  v.  Standard  Distilling  d  Distribut- 
ing Co,  95  Fed.  978  (Citii^  Qermania  F.  Ins.  Co,  v.  Francis,  11  Wall. 
210,  20L.  ed.  77). 

The  averment  of  a  complaint  in  a  Federal  court,  that  the  plaintiff  is  a 
corporation  organized  and  domiciled  in  a  specified  state,  is,  for  the  pur- 
pose of  jurisdiction,  equivalent  to  an  allegation  that  it  was  chartered  by 
the  laws  of  that  state.  Ward  t.  Blake  Mfg,  Co.  5  0.  C.  A.  538,  12  U.  S. 
App.  295,  56  Fed.  437. 

An  averment  that  a  defendant  is  a  corporation  operating  a  railroad  as  a 
common  carrier  in  a  specified  state  is  not  a  sufficient  allegation  that  it 
is  a  citizen  of  such  state.  8t,  Lowis,  I.  M.  d  S,  R,  Co,  r,  Netooom,  6  C.  C. 
A.  172,  12  U.  S.  App.  503,  56  Fed.  951. 

But  an  allegation  that  defendant  in  a  suit  in  a  Federal  court  is  a  corpora- 
tion duly  established  by  law,  and  having  its  principal  place  of  business 
in  a  certain  place  in  a  state  named,  does  not  sufficiently  allege  that  the 
corporation  was  created  by  the  law  of  such  state,  to  show  it  to  be  pre- 
sumably a  citizen  of  that  state  and  bring  the  case  within  the  jurisdic- 
tion. New  Tork  d  N.  B.  R.  Co.  t.  Eyde,  5  C.  C.  A.  461,  5  U.  S.  App. 
443,  56  Fed.  188. 

An  averment  that  the  defendant  is  a  corporation  created  by  the  act  of  the 
legislature  of  the  state  of  New  York,  located  in  Aberdeen,  Mississippi, 
and  doing  business  under  the  laws  of  the  state,  is  not  an  averment  that 
the  defendant  is  a  citizen  of  Mississippi.  Qermania  F,  Ins.  Co,  v.  Fran- 
CIS,  11  Wall.  210,  20  L.  ed.  77. 

•Doe  ▼.  Waterloo  Min.  Co.  17  C.  G.  A.  190,  44  U.  S.  App.  204,  70  Fed.  456 
(ating  Muller  r.  Doids,  94  U.  S.  445,  24  L.  ed.  207). 

An  averment  that  a  corporation  named  as  "a  corporation  domiciled  and  do- 
ing business"  in  a  certain  city,  "and  a  citizen  of  New  Jersey,  and  found 
within*'  a  certain  district  of  the  state  in  which  the  suit  is  brought,  of 
whidi  a  person  named  is  manager  and  authorized  to  accept  service  of 
Abb.  Pl.  Vol.  1.-46. 


722  BBZSF  ON  PLEADINGS ^D£KUBE££. 

l^gal  prooeas,  **i»  indebted," — is  inauflieieiit  to  show  the  citiz^iship  of 
such  corporation,  as  it  is  doubtful  and  contradictory;  and  from  the  as- 
sertion that  it  is  a  dtixen  of  New  Jersey  it  cannot  be  conclusively  pre- 
sumed that  all  its  shareholders  are  eitizens  of  New  Jersey.  Amcrieati 
Bugar-Ref.  Co.  ▼.  John9<m^  9  C.  G.  A.  110,  13  U.  S.  App.  681,  60  Fed. 
503;  Amenoofi  Bugar-Bef.  Co.  t.  Tatum,  9  G.  C.  A.  121,  13  U.  S.  App. 
700,  60  Fed.  614. 

19.  Form  of  allegatioiL 

An  allegaticm  of  resideaoe  cannot  avail  as  equivalent  to  an  allega- 
tion of  citizenflhip  for  the  purpose  of  giving  jurisdiction.^  Neither 
can  an  allegation  of  domicil ;'  nor  is  it  enough  to  say  that  a  party  is 
*'of"  a  specified  state.* 

A  complainant  in  a  Federal  court  claiming  to  have  hecome  an  alien 
by  marriage  to  a  British  subject  must  plead  any  British  law  by  which 
she  became  a  British  subject  by  her  marriage.^ 

^Menard  t.  Qoggan,  121  U.  8.  258,  30  L.  ed.  914,  7  8ap.  Gt  Bep.  873  (at 
law) ;  Everhmri  ▼.  HunUvUle  Female  College,  120  U.  8.  223,  SO  L.  ed. 
623,  7  8up.  Gt.  Bep.  565  (in  equity). 

In  citizenship,  residence  and  intent  must  concur;  a  man  may  reside  aiHiile 
within  a  state  without  becoming  a  citizen.  Bkaron  ▼.  HiiZ,  26  Fed.  337; 
Btate  Bern.  A.990.  ▼.  Hotaard,  31  Fed.  433. 

Allegations  that  the  parties  are  residents  of  different  states  are  insuffieicDt 
to  show  jurisdiction  in  the  Federal  courts  on  the  ground  of  diverse  citi- 
zenship.   Paoifio  PoBttU  Teleg.  Cable  Co.  v.  Irvine,  49  Fed.  113. 

The  description  of  a  party  as  "a  resident  of  Ontario,  Ganada,  and  a  eitisoi 
of  the  Dominion  of  Ganada  and  of  the  Empire  of  Great  Britain,''insaf- 
ficiently  aTers  his  alienage  for  the  purposes  of  jurisdiction.  The  oomet 
averment  is  that  he  is  a  subject  of  the  Queen  of  England,  and  an  alies. 
Rondot  y.  Rogers  Tu>p.  25  G.  G.  A.  145,  47  U.  8.  App.  290,  79  Fed.  676. 

■Brotm  ▼.  Keene,  S  Pet  112,  8  L.  ed.  885. 

Contra,  United  Btatea  Bmp.  Co.  ▼.  Kountae  Broe.  8  Wall.  342,  351,  19  L. 
ed.  457,  460,  fielding  that  an  allegation  showing  that  plaintiffs  were  "sn 
association  not  incorporated,  formed  for  the  purpose  of  carrying  on  the 
banking  business  at  Omaha,  Neb.,  and  were  at  the  time  the  cause  of  ac- 
tion arose,  and  still  were,  engaged  in  business  at  said  Omaha," — that  pe- 
riod coyering  eighteen  months, — ^is  equivalent  to  saying  they  had  their 
domicile  there,  and  implies  citizenship  sufficiently  to  show  jarisdietion. 
So  held  where  the  objection  was  not  tsJcen  ih  the  court  below. 

Compare  Godfrey  ▼.  Terry,  97  U.  8.  171,  24  L.  ed.  944,  holding  that  where 
the  record  ^ows  that  the  complainant  is  a  citizen  of  one  state  and  the 
respondents  are  stockholders  of  a  bank  in  another  state,  their  Gitiseoslup 
not  appearing,  and  the  bank  not  being  a  party  to  the  suit, — the  citizen- 
ship  of  the  parties  is  not  sufficiently  shown. 

•  Qraoe  y.  American  Cent.  Ins.  Co.  109  U.  8.  278,  27  L.  ed.  932,  3  Sup.  GU 
Bep.  207. 
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But  the  complaint  in  an  attachment  action  in  the  United  StateB  oourt  suf- 
ficiently fihowB  diverse  citizensftiip  of  the  parties,  whidi  is  the  gronnd  of 
the  court's  jurisdiction,  where  it  describes  the  plaintiffs  as  partners  do- 
ing business  under  a  specified  firm  name,  and  "who  are  residents  and  cit- 
izens" of  a  specified  city  and  state,  and  the  defendants  as  a  specified 
firm,  ''residents  and  citizens  of  another  state.''  Hundley  v.  Ohadiek,  109 
Ala.  575,  19  So.  845. 

*Jenne8  r.  Landes,  84  Fed.  73. 

A  bill  showing  that  a  woman  citizen  of  the  United  States  was  married  to  a 
subject  of  the  Queen  of  Great  Britain  and  Ireland,  domiciled  in  and  a 
citizen  of  a  Canadian  province  named,  and  that  her  permanent  domidl 
is  in  such  province  with  her  husband,  and  setting  out  an  act  of  Parlia- 
ment giving  the  Canadian  Parliament  exclusive  authority  as  to  natural- 
ization of  aliens,  and  an  act  of  the  Canadian  Parliament  declaring  that 
a  married  woman  shall,  within  Canada,  be  deemed  a  subject  of  the  state 
of  which  her  husband  is  for  the  time  being  a  subject, — sufficiently  shows 
that  complainant  has  become  an  alien,  and  is  entitled  to  sue  in  a  Fe^ 
eral  court.    Ibid. 

20.  Description  in  title  or  in  introdnction. 

Describing  a  party  as  a  citizen  of  a  state,  in  the  title  of  the  canse 
at  the  head  of  the  pleading,  is  not  a  sufficient  all^ation  of  his  citizen- 
ship, for  the  title  is  not  part  of  the  bill.* 

But  describing  him  as  such  in  the  introductory  clause  of  a  bill  after 
the  address  to  the  judges,  according  to  the  usual  form  of  a  bill  in 
equity,*  or  in  the  prayer  for  process  in  the  end  of  the  bill,'  is  suffi- 
cient 

^  Jackson  t.  Aahtan,  8  Pet  148,  8  L.  ed.  898. 

'  Sharon  v.  Hill,  10  Sawy.  634,  23  Fed.  363. 

A  bill  to  restrain  infringement  of  a  trademark  will  be  dismissed  of  tlia 
court's  own  motion,  where  it  contains  no  proper  allegations  of  citizen- 
ship in  the  introductory  part  of  the  bill,  and  none  are  referred  to. 
Carlsbad  v.  Tibbeits,  61  Fed.  862. 

*  Jones  V.  Andrews,  10  Wall.  327,  19  L.  ed.  936. 

Where  the  writ  states  citizenship  sufficiently,  the  plaintiff  may  declare 
without  averring  citizenship;  and  unless  the  defendant  pleads  the  va- 
riance between  the  writ  and  the  declaration,  in  abatement,  he  cannot 
afterwards  take  advantage  of  it  in  arrest  of  judgment,  nor  assign  it  for 
error.    Smith  v.  Clapp,  16  Pet  126,  10  L.  ed.  684. 

21.  Time  of  citizenship. 

The  Aveight  of  authority  is  that  where  an  all^ation  of  citizenship 
contained  in  the  pleadings  is  relied  on  as  gi^'ing  original  jurisdiction 
to  the  Federal  court  (as  distinguished  from  the  allegation  in  pleading 
or  petition  necessary  to  effect  removal  from  a  state  court),  it  is  not 
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essential  that  the  allegation  expressly  refer  to  the  time  when  the  actim 
was  commenced,  as  distinguished  from  the  time  of  pleading.^ 

The  d«elaratioa  stated  the  plaintiff  to  be  a  eitiaen  of  the  state  of  New 
York.  It  was  objected  on  demurrer  that  thia  waa  not  an  aTerment  that 
he  was  a  citizen  at  the  time  the  suit  was  commenced,  as  it  did  not  fol- 
low, from  bis  being  a  citisen  at  the  time  ttie  declaration  was  filed,  that 
he  was  a  citizen  at  the  time  the  writ  was  issued.  The  avermeot  was 
held  sufficient  and  the  demurrer  overruled.  Thompmm  t.  Cook,  2  He- 
Lean,  122,  Fed.  Cas.  No.  13,952. 

The  allegation  of  ciUzemhip  in  a  declaration  in  a  Federal  court  is  not  in- 
sufficient because  the  declaration  was  died  four  dajs  after  the  pnedpe 
for  the  writ,  as  the  declaration  speaks  from  the  oommenoement  of  the 
action.  Chicago  Lumber  Co.  t.  ComsfooJb,  18  C.  C.  ▲.  207,  34  U.  S.  App. 
414,  71  Fed.  477. 

An  amended  declaration  in  a  United  States  court  is  good,  although  stating 
the  citizenship  of  the  parties  in  the  present  tense  instead  of  as  eziating 
at  the  time  of  the  commencement  of  the  suit.  BirdtaU  t.  Perego,  5 
Blatchf.  261,  Fed.  Cas.  No.  1,435. 

But  an  allegation  of  an  amended  complaint,  that  the  plaintiffs  are  now, 
and  at  the  times  hereinafter  mentioned  were,  citizens  of  the  United 
States  and  of  the  state  of  California,  and  are  residents  of  the  soothem 
district  of  California,  is  insufficient  to  ahow  jurisdiction  in  the  dzxmit 
court  of  such  district.  The  aIl^;ation  is  not  that  the  plaintiffs  were 
residents  of  the  district  at  the  time  of  the  commencement  of  the  suit, 
but  that  they  were  such  residents  at  the  time  of  the  filing  of  the 
amended  complaint.    Laakey  v.  Netctoum  Min,  Co.  56  Fed.  628. 

This  conclusion  necessarily  follows,  also,  from  the  rule  recognized  in  oonte 
of  the  cases,  that  a  mere  description,  without  formal  allegation,  is 
enough. 

In  Bailey  v.  Dosier^  6  How.  23,  12  L.  ed  328,  it  was  held  that  describing 
the  parties,  in  the  commencement  of  a  declaration,  as  citizens  of  the 
same  state,  is  not  fatal  to  jurisdiction,  where  there  is  an  allegation  in 
the  body  of  the  declaration,  that  an  assignor  of  the  cause  of  action 
was,  at  the  time  of  assigning,  a  citizen  of  another  specified  state. 

A  misdescription,  in  a  declaration  of  plaintiff's  political  status,  in  alleging 
him  to  be  a  citizen  of  the  state  in  which  the  suit  is  brought,  when  he  is 
in  fact  an  alien,  and  failure  to  allege  that  of  his  assignor,  with  the 
fact  that  the  latter  became  a  citizen  pending  the  suit, — do  not  operate 
to  deprive  the  Federal  court  of  jurisdiction,  but  it  may  allow  the  requi- 
site amendment.    Betzoldi  ▼.  Amerioa/ry  Ins.  Co,  47  Fed.  705. 

t2.  Suit  by  assignee. 

When  the  jurisdiction  of  a  suit  by  an  assignee  partly  depends  under 
the  statute  on  the  citizenship  of  the  assignor,  the  plaintiff's  pleading 
IB  demurrable  if  it  does  not  state  the  citizenship  of  the  assignor.^     It 
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is  essential  that  the  states  of  which  the  assignors  were  citizens  be  spe- 
cially designated.' 

^Rogers  t.  Linn,  2  McLean,  126,  Fed.  Cas.  No.  12,015;  Raisin  Fertilizer  Co. 
V.  Snell,  21  Fed.  353,  holding  that  plaintiff  cannot,  by  waiving  rights 
which  bring  the  ease  within  the  statute,  maintain  the  action  without 
Buch  allegation;  Morgan  v.  Gay,  19  Wall.  SI,  22  L.  ed.  100. 

In  Thompson  v.  Cook,  2  McLean,  122,  Fed.  Gas.  No.  18,952,  it  was  held 
that  an  allegation  that  John  W.  Taylor  &  Go.  are  citicencr  of  the  state  of 
New  York  is  a  sufficient  all^ation  of  the  oitizenship  of  the  assignors  of 
a  promissory  note,  and  that  it  was  not  necessary  to  set  forth  in  the 
declaration  the  individuals  who  compose  the  firm.    Demurrer  overruled. 

But  a  complaint  in  a  suit  in  the  United  States  circuit  court  in  which  an 
attachment  has  been  issued  may  be  amended  to  disclose  the  citizen- 
ship of  the  assignors  of  the  claims  upon  which  the  suit  is  brought. 
BotDden  v.  Bumham,  S  0.  G.  A.  248,  19  U.  S.  App.  448,  69  Fed.  752. 

'BenjanUn  v.  ^etr  Orleans,  20  C.  G.  A.  591,  41  U.  8.  App.  178,  74  Fed.  417, 
holding  it  insufficient  in  a  bill  in  a  Federal  oourt  by  an  assignee  of  the 
cause  of  action,  to  aver  that  the  assignors  were  citizens  respectively  of 
states  other  than  the  state  in  which  the  suit  is  brought,  and  competent 
as  such  citizens  to  maintain  suit  in  such  court. 

23.  Citizenship  in  Federal  court,  not  a  personal  privilege. 

The  lack  of  such  citizenship  as  is  necessary  to  give  jurisdiction  in 
a  Federal  Court  is  an  objection  which  goes  not  to  the  person,  but  to 
the  subject-matter;  and  a  party  who  invoked  the  jurisdiction  by  pro- 
curing i^emoval  is  not  precluded  from  raising  it.^ 

>In  Mansfield,  C.  d  H.  M.  R.  Co.  ▼.  Swan,  111  U.  S.  370,  28  L.  ed.  462.  4 
Sup.  Ct.  Rep.  510,  the  cause  was  removed  on  petition  of  defendant. 
Plaintiff  moved  to  remand.  The  motion  was  denied,  and  on  the  trial 
the  plaintiff  recovered  judgment.  On  appeal,  the  judgment  was  re- 
versed because  the  motion  to  remand  should  have  been  granted,  as  the 
petition  failed  to  show  the  proper  citizenship  in  order  to  confer  juris- 
diction. Tlie  court  says:  "It  is  true  that  the  plaintiffs  below  against 
wfiose  objection  the  error  was  committed  do  not  complain  of  bein^ 
prejudiced  by  it;  and  it  seems  to  be  an  <)^noma]y  and  a  hardship  that  the 
party  at  whose  instance  it  was  committed  should  be  permitted  to  derive 
an  advantage  from  it;  but  the  rule  springing  from  the  nature  and  limits 
of  the  judicial  power  of  the  United  States  is  inflexible  and  without  ex- 
ception, which  requires  this  court  on  its  own  motion  to  deny  its  own 
jurisdiction." 

Where  it  appears  by  the  petition  for  removal  that  the  parties  to  the  action 
were  citizens  of  the  same  state  at  the  time  of  the  commencement  of  the 
action,  the  cause  should  be  remanded.  The  difference  of  citizenship 
must  exist  at  the  time  the  suit  was  begun  as  well  as  at  the  time  of 
removal. 
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The  joiisdietion  of  the  eiroiiit  court  fftils  unlees  the  neeess&iy  oltisenship 
afRrmativelj  appean  in  the  pleadings  or  otherwise  in  the  record. 

But  in  HinMey  t.  Byrne,  Deady,  224,  Fed.  Caa.  No.  6^10,  it  waa  held  that 
in  an  action  sounding  in  tort  a  plea  in  abatement  by  one  defendant  to 
the  effect  that  the  court  has  not  jurisdiction  of  his  codefendant  is  bad 
on  demurrer;  the  liability  being  several,  only  the  defendant  exempt 
from  the  jurisdiction  can  object. 

Compare  also  Bushnell  v,  Kennedy,  9  Wall.  387,  19  K  ed.  736.  The  re- 
striction in  I  11  of  the  judiciary  act  of  1789,  tiiat  no  district  or  cirouit 
court  ^all  take  cognizance  of  any  suit  to  recover  the  contents  of  any 
promissory  note  or  other  chose  in  action  in  favor  of  an  assignee,  unless 
the  suit  might  have  been  prosecuted  in  sudi  court  if  no  assignment  had 
.  been  nuuie,  is  a  privil^pe  of  the  defendant  and  may  be  waived,  and  has 
no  application  to  |  12  of  the  act,  permitting  the  def^idant  to  petition 
for  removal  if  the  suit  is  by  a  citizen  of  the  state  in  which  the  suit  is 
brought  against  a  citizen  of  another  state. 

Where,  therefore,  the  cause  has  been  removed  by  the  defendant^  he  cannot 
afterwards  ofbject  to  the  jurisdiction  of  the  court  because  the  ease  is 
within  the  restriction  of  I  11.    Order  remanding  cause  reversed. 

24.  Banpnff  partiet  to  affect  jurisdictioiL 

On  demturer  to  the  jurisdiction  founded  on  a  question  as  to  the  dif- 
ferent citizenship  of  adverse  parties,  the  oourt  will  look  at  the  actual 
interests  of  the  parties  as  disclosed  by  the  pleadings ;  and  if  no  good 
reason  appears  why  a  ooplaintift*  having  the  interest  of  a  defendant 
was  not  made  a  defendant  instead  of  a  ooplaintiff  or  vice  versa,  the 
oourt  will  presume  that  the  mode  of  joinder  was  adopted  to  evade  the 
rule  as  to  jurisdiction,  and  will  sustain  the  objection  if  it  would  have 
been  susttiined  had  the  parties  been  ranged  according  to  their  interest 
in  the  controversy.* 

>In  Riek  t.  Bray,  37  Fed.  273,  2  L.  R.  A.  226,  PhUips,  J.,  says:  'This 
question  has  undergone  thorough  examination  in  the  case  of  Bland  v. 
Fleeman^  20  Fed.  669,  in  a  case  quite  parallel  in  principle;  and,  approv- 
ing the  principle  therein  announced  as  applied  to  the  facts  of  this  case^ 
I  hold  that  jurisdiction  cannot  tiius  be  thrust  upon  this  court.* 

VI.  As  Affectkd  by  Defendant's  Residence. 

[There  are  two  classes  of  statutes  affecting  jurisdiction  by  the  resi- 
dence of  place  of  service  of  defendant;  (1)  those  where  it  .is  only  a 
question  of  personal  privilege,  as  in  United  States  circuit  court  cases, 
where  jurisdiction  is  given  by  a  Federal  question;  and  (2)  those 
where  jurisdiction  on  the  subject-matter  is  given  to  a  court  only  on 
londition  of  residence  within  the  limits.    In  tlie  former  case  the  de- 
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fendaiit  affected  may  waive  the  objection.    In  the  other  case  any  de- 
fendant may  object  J 

29.  Defendant  sued  ont  of  his  distriet. 

Where  the  statute  against  suing  a  defendant  out  of  the  district  of 
his  residence,  in  effect  gives  only  a  personal  privilege, — ^as  in  Federal- 
question  cases  in  the  United  States  court, — a  defendant  so  sued  may 
demur,  if  the  fact  that  he  is  so  sued  affirmatively  appears  by  the 
plaintiff's  pleading.* 

Otherwise  not^ 

Sut  if  he  waives  the  objection,  no  other  defendant  can  raise  it.' 

^MUler-Magee  Co,  ▼.  Carpenter,  34  Fed.  433  (MU  for  infringement  of  pat- 
ent; demurrer  sustained) ;  Reinsiadler  v.  Reevee,  33  Fed.  308  (same 
effect;  tnit  Thayer,  J.,  doubted  whether  demurrer  was  the  proper  remedy 
rather  than  motion) . 

For  the  Rule  where  the  Statute  Conditions  Jurisdiction  of  the  Subjeet- 
Matter  on  the  Question  of  Eesidence  or  Place  of  Service,  see  |  4,  supra. 

See  also  RoJnnean  t.  Ooeanio  Steam  Nav.  Co.  112  N.  Y.  315,  2  L.  R.  A.  636, 
19  N.  E.  625.  This  was  an  action  by  a  nonresident  plaintiff  against  a 
foreign  corporation,  which  by  statute  could  be  maintained  only  in  speci- 
fied cases,  and  for  causes  of  action  arising  within  the  limits  of  the  state. 
The  court  said :  It  is  not  sufficient  that  a  nonresident  plaintiff  should, 
by  any  service  of  process  or  in  any  other  way,  obtain  jurisdiction  of  a 
foreign  corporation;  but  before  the  action  can  be  maintained,  in  any 
court  of  this  state,  there  must  also  be  jurisdiction  of  the  subject-matter 
of  the  action.  Jurisdiction  of  the  action  cannot  be  conferred  upon  the 
court  by  any  consent  or  stipulation  of  the  parties.  The  objection  to 
the  jurisdiction  in  such  case  may  be  taken  at  any  stage  of  the  action, 
and  the  court  may,  etf  mero  motu,  at  any  time,  when  its  attention  is 
called  to  the  facts,  refuse  to  proceed  further,  and  dismiss  the  action. 
{Davidshurgh  y.  KrUokerhookcr  L.  Ins,  Co,  90  N.  Y.  526.)  In  the  case 
cited  Danforth,  J.,  said:  "There  are  no  doubt  many  cases  where  the 
court  having  jurisdiction  over  the  subject-matter  may  proceed  against 
a  defendant  who  voluntarily  submits  to  its  decision;  but  where  the 
state  prescribes  conditions  under  which  a  court  may  act,  those  conditions 
cannot  be  dispensed  with  by  litigants,  for  in  such  a  ease  the  particular 
condition  or  status  of  the  defendant  is  made  a  jurisdictional  fact." 

'Grooie  v.  Palmer,  8  Wheat.  699,  5  L.  ed.  719. 

*Pofui  y.  Vermont  Valley  R.  Co,  12  Blatchf.  282,  Fed.  Gas.  No.  11,265. 

26.  Defendant's  inhabitancy. 

In  the  courts  of  the  United  States  it  is  not  necessary  that  it  should 
aiHrmativelj  appear  that  defendant  was  an  inhabitant  of  the  district 
in  which  the  suit  is  brought.^ 

But  a  bill  in  a  United  States  circuit  court  in  a  state  having  two 
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districts  is  demurrable  in  failing  to  show  that  the  defendant  ourpora- 
tions  are  resideDts  of  the  district  in  which  suit  is  brought,  and  have 
their  offices  tlierein.* 

^Orade  v.  Palmer,  8  Wheat.  609,  5  K  ed.  719  (motion  to  dismiss  writ  of 
error  denied) . 

*Harvey  v.  Richmond  d  M,  R.  Co.  94  Fed.  19. 

The  juriBdictional  averment  that  a  corporation  U  a  resident  in  a  certain 
city,  and  has  its  olfioe  for  the  transaction  of  all  its  business  therein, 
cannot  be  implied  from  the  mere  circumstance  that  the  name  of  socb 
city  is  part  of  its  corporate  name  by  which  it  is  sued.    IhidL 

27.  Foreign  corporation. 

Wbetlier  a  statute  allowing  an  action  against  a  foreign  corporatior. 
only  in  specified  cases,  goes  to  the  jurisdiction  of  the  subject-matter, 
or  creates  only  a  personal  privilege  which  may  be  waived,  depends  on 
the  frame  of  the  statute.' 

^Note  to  OiUt  T.  Provident  8av,  Bank,  18  Abb.  N.  C.  435,  on  jurisdiction  of 
foreign  corporations.  Friezen  v.  AlUmania  F.  Ins,  Co.  30  Fed.  349: 
Central  R,  d  Bkg.  Co,  v,  Georgia  Constr.  d  Invest,  Co,  32  S.  C.  319,  U 
8.  E.  192,  638;  Cofrode  t.  Gartner,  79  Mich.  332,  7  L.  R.  A.  511,  44  N. 
W.  623;  Robinson  v.  Oeeanio  Bteam  ^av,  Co,  112  N.  T.  315»  2  L.  B.  .A. 
630, 19  N.  £.  625;  Handy  v.  Insurance  Co.  37  Ohio  St.  371 ;  Now  OrleiuUr 
J,  d  G.  N.  R.  Co.  v.  Wallace,  50  Miss.  244;  First  Nat.  Bank  r.  Morgan, 
132  U.  B.  141,  33  L.  ed.  282,  10  Sup.  Ct  Rep.  37,  holding,  in  reference 
to  the  now  obsolete  exemption  of  national  banks  from  suits  in  state 
courts  in  counties  other  than  the  county  in  which  the  bank  is  looatedr 
that  the  objection  that  a  corporation  is  not  liable  to  be  sued  in  a  par- 
ticular court  or  district,  but  only  in  that  of  its  election,  is  waived  by 
appearing  and  going  to  trial  without  raising  it.    Judgment  affirmed. 

28.  Ho  waiver  by  qualified  appearance. 

A  demurrer  on  the  ground  that  the  court  has  no  jurisdiction,  of  the 
person  is  not  waived  by  the  appearance  of  the  defendant,  if  the  ap- 
pearance  be  qualified  as  being  for  that  purpose  alone.^ 

^Ogdenshurgh  d  L.  C.  R.  Co.  y.  Vermont  d  C.  R.  Co.  10  Abb.  Pr.  N.  8.  249. 
Affirmed  in  4  Hun,  712. 


IX. — ^Demubber  for  Want  of  Oapacitt. 

1.  Objection  must  be  apparent.  6.  Allegation  of  individual  eause  of  ac 

2.  Capacity    of    natural    person    pre-  tion  by  plaintiff  described  as  rep- 

sumed.  reaentative. 

3.  Use  of  name  of  guardian,  oommittee,      6.  Allegation  of  appointment. 

^'  7.  Omisaion  to  designate  in  caption. 

4.  Allegation  of  capacity  not  conclusive.      8.  Subsequent  reference  to  capacity. 

See  ante,  chapter  vn,  |  6,  Cafacitt  to  Sub,  and  i  7,  Nor  the  PaoraB  PLain- 


1.  Objection  must  be  apparent. 

To  sustain  a  demurrer  for  want  of  legal  capacity  to  sue,  the  want  of 
capacity  must  appear  alBrmatively  on  the  face  of  the  complaint.^ 

^Knight  v.  Le  Beau,  19  Mont.  223,  47  Pac.  952;  Bern  v.  Shoemaker,  7  S.  D. 
610,  64  N.  W.  644;  Stcing  v.  White  River  Lumber  Co.  91  Wis.  617,  66  N. 
W.  174. 

A  ground  of  demurrer  for  want  of  capacity  to  sue  must  appear  from  allega- 
tions a«  made  in  the  complaint,  and  not  from  want  of  allegations,  ti,  C. 
Herhet  Importing  Co.  v.  Hogan,  16  Mont.  384,  41  Pac.  135. 

A  bill  is  not  demurrable  for  failure  to  state  the  age  of  a  party  complainant, 
unless  his  infancy  appears  in  the  bill.  Liddell  v.  Carson,  122  Ala. 
618,  26  So.  133. 

To  render  a  complaint  demurrable  upon  the  groimd  that  the  plaintiff  has  no 
capacity  to  sue,  it  must  appear  that  she  has  no  &uch  capacity,  and  the 
mere  omission  to  show  that  she  has  such  capacity  can  only  be  taken 
advantage  of  by  answer.    Locke  v.  Klunker,  123  Cal.    231,  65  Pac.  993. 

The  mere  failure  of  a  complaint  in  an  action  by  a  receiver,  to  allege  that 
he  is  authorized  to  bring  the  action,  does  not  render  it  obnoxious  to  a 
general  demurrer ;  htit  to  make  the  demurrer  good,  his  want  of  capacity 
must  appear  from  the  allegations  of  the  complaint.  Hardin  v.  Sweeney ^ 
14  Wash.  129,  44  Pac.  138  (Citing  Phosnix  Bank  v.  Dormell,  40  N.  Y. 
410;  Svoamp  d  Overflowed  Land  Diet.  No.  110  v.  Feck,  60  Cal.  403; 
Miller  v.  Luco,  80  Cal.  257,  22  Pac.  196). 

A  demurrer  for  the  statutory  cause  of  the  want  of  legal  capacity  to  sue  has 
reference  to  some  legal  disability  of  the  plaintiff,  such  as  infancy,  idiocy, 
or  coverture,  and  not  to  the  fact  that  t4ie  complaint  upon  its  face  fails 
to  show  a  right  of  action  in  the  plaintiff.  Deholt  v.  Carter,  31  Ind.  366; 
Winfield  Town  Co.  v.  Marie,  11  Kan.  147;  Stang  v.  Netcberger,  6  Ohio 
N.  P.  60,  holding  obiter  Saxton  v.  Seiberling,  48  Ohio  St.  669,  29  N.  £. 
179;  Weirich  v.  Dodge,  101  Wis.  021,  77  N.  W.  OOC  (Citing  Murray  v. 
Mcaarigle,  Cd  Wis.  483,  34  N.  W.  622). 
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Phmtiw  Bank  t.  DonneU,  40  N.  Y.  410,  Affinning  41  Barb.  671,  lioldii^  tbit 
•uing  in  a  corporate  name  and  on^itting  to  aJlcge  incorporation  Ib  not  a 
ease  for  demurrer;  Seymour  r,  Thomas  Harrow  Co,  81  Ala.  250,  1  8a 
45 ;  Minneapolis  Harvesior  Works  r.  Lihhy,  24  Mion.  327.  See  Dale  t. 
Thomas,  67  Ind.  670;  American  BuUon^Hole  d  Overseaming  Betoifif 
Miach,  Co,  V,  Moore,  2  Dak.  280,  8  N.  W.  131. 

Compare  Tipton  County  v.  Kitnherlin,  108  Ind.  449,  0  N.  E.  407. 

An  exeeptioB  to  the  mle  in  case  of  corporations  is  introduced  bj  K.  T. 
Code  Civ.  Proc.  I  1776,  requiring  the  complaint  to  allege  inoorpcnatloii, 
etc.;  and  there  is  a  similar  statute  in  several  other  states. 

Compare  D^Aury  t.  Porter,  41  Fed.  68  (objection  that  complaint  sliowi 
plaintiff  is  a  foreign  executor,  etc.,  and  does  not  show  letters  taken  out 
within  the  state,  fatal  on  demurrer).  To  same  effect,  Black  t.  Henry 
G.  Allen  Co.  42  Fed.  618.    See  also  LouisviUe  d  N.  B,  Co,  y.  BrmUley, 

06  Kjr.  207,  4  L.  R.  A.  433,  28  S.  W.  477. 

Failure  of  the  complaint  of  a  foreign  corporation  to  show  charter  power  to 
contract  and  sue  is  not  ground  for  demurrer,  under  a  statute  allowing  a 
demurrer  only  when  it  appears  from  the  face  of  the  complaint  that 
plaintiff  has  not  legal  capacity  to  sue.  Cotie  Export  4  Commission 
Co.  y.  Foole,  41  8.  C.  70,  24  L.  R.  A.  289,  19  S.  £.  203. 

The  objection  that  a  foreign  corporation  cannot  sue  in  the  domestic  courts 
unless  its  complaint  shows  that  it  has  by  its  charter  been  invested  witb 
the  power  to  contract  and  to  sue  is  not  available  on  demurrer  on  the 
ground  that  the  complaint  shows  a  want  of  capacity  to  sue  on  its  faoe, 
where  it  does  not  in  fact  show  that  fact,  but,  at  most,  fails  to  show 
authority  to  sue  vested  in  the  corporation  by  its  charter.    Ibid. 

The  fact  that  the  complaint  does  not  show  that  a  foreign  corporation  plain- 
tiff has  complied  with  the  statutory  conditions  as  to  agent  and  doing 
business  is  not  available  on  demurrer.  Utley  v.  Clark-Chiirdner  Lodt 
Min,  Co.  4  Colo.  369;  Fritts  v.  Palmer,  132  U.  S.  282,  33  L.  ed.  317, 10 
Sup.  Ct  Rep.  93;  Haley  Live  Block  Co.  t.  Routt  County,  36  C.  C.  A.  360, 
04  Fed.  297. 

But  compare  chapter  vn.,  %%  106,  107,  ante.  Audit;  (|  363,  364,  Ijcavi  to 
Sue;  ((  449,  etc..  Statutes;  and  American  Button-Hole  d  Overseaimim^ 
Sewing  Mack.  Co.  v.  Moore,  2  Dak.  280,  8  N.  W.  131. 

Failure  of  a  complaint  in  an  action  by  a  foreign  corporation  to  allege  th< 
payment  of  the  license  fee  required  of  such  corporation  must,  to  be  avail- 
able to  defendant,  be  specified  as   a  distinct  ground  of  demurrer. 
O'Reilly  t.  Oreene,  18  Misc.  423,  41  N.  Y.  Sopp.  1056. 

A  demurrer  on  the  ground  that  plaintiff  has  not  the  legal  capacity  to  sue 
may  be  disregarded  unless  the  particular  defect  relied  on  is  specificallj 
pointed  out  as  required  by  N.  Y.  Code  Civ.  Proc.  9  490.  Foley  v.  MaU 
d  Exp.  Pub.  Co.  8  Misc.  91,  28  N.  Y.  Supp.  778. 

Where  there  are  several  plaintiffs,  a  demurrer  as  to  the  capacity  of  "the 
pluntiffs"  Is  not  sustainable  if  any  one  of  them  has  capacity.  O'Calr 
laghan  t.  Bode,  84  Cal.  480,  24  Pac  269. 

A  petition  in  the  nami;  of  "James  H.  Brookmire  &  Co."  is  not  demurrable 
on  the  ground  of  want  of  l^;al  capacity  of  the  plaintiffs  to  sue,  sin« 
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one  of  them,  at  least,  has  such  capacity  on  the  f&ec  of  the  record,  and 
the  demurrer  applies  to  all,  though  it  is  demurrable  on  the  ground  of 
defect  of  parties  plaintiff.  Brookmire  y.  Rosa,  34  Neb.  227,  51  N.  W. 
840. 

Where  there  are  several  causes  of  action,  an  introductory  statement  of 
capacity,  not  confined  to  any  one  cause  of  action,  serves  alike  for  all. 
West  V.  Eureka  Imp,  Co,  40  Minn.  394,  42  N.  W.  87.  Compare  Loup  v. 
California  Southern  R,  Co.  63  Cal.  97  (Approved  in  People  v.  Central 
P.  R,  Co,  83  Cal.  393,  23  Pac.  303) ,  where  it  appears  to  have  been  held 
that  a  statement  in  one  count  will  not  avail  to  sustain  other  counts; 
with  dictum  that  it  muat  be  in  every  count. 

See  chapter  n.,  (  6,  ante. 

2.  Capacity  of  natural  person  presumed. 

Capacity  to  contract  and  to  sue  is  presiimecl  in  respect  to  a  person 
suing  or  sued  in  an  individual  name,  where  there  is  nothing  to  indi- 
cate incapacity.^ 

^Prinoe  t.  Touma,  33  Fed.  161  (objection  that  children  should  have  sued  by 
prooAoifi  ami  disregarded  because  there  was  nothing  in  the  record  or 
the  evidence  to  show  that  they  were  minors) ;  Qould,  PI.  157  (not  neces- 
sary to  allege  majority  of  a  party  to  suit  or  contract) ;  Funk  v.  Davie, 
103  Ind.  281,  2  N.  E.  739,  742,  holding  this  on  demurrer,  even  though 
the  caption  stated  that  some  of  the  plaintiffs  were  adults,  and  others 
infants  suing  by  their  next  friend.  The  court  says:  "This  was  not  a 
sufficient  averment  of  minority.  The  complaint  was,  however,  not  for 
that  reason  bad  on  demurrer"  (Citing  Lancaster  t.  Oould,  46  Ind. 
397;  Masiedon  v.  State,  24  Ind.  370). 

3.  Use  of  name  of  guardian,  oommittee,  etc. 

The  objection  that  a  suit  brought  by  a  person  not  sui  juris  should, 
under  the  law  applicable,  be  brought  in  tlie  name  of  a  guardian,  com- 
mittee, or  next  friend,  instead  of  in  his  own  name,*  or  conversely  in 
the  name  of  the  infant,  etc.,  instead  of  in  that  of  his  guardian,^  is  an 
objection  for  the  want  of  legal  capacity  to  sue. 

^Spooner  t.  Delaware,  L,  d  W,  R.  Co,  116  N.  T.  22,  30,  21  N.  E.  696  (guar- 
dian ad  litem) ;  Perkins  y,  Stimmel,  114  N.  Y.  359,  21  N.  £.  729  (gen- 
eral guardian)  ;West  y.  West,  90  Ala.  458,  7  So.  830  (bill  by  guardian 
of  lunatic) ;  Jemmison  r.  Kennedy,  55  Hun,  47,  7  N.  Y.  Supp.  296 
(suit  by  Indian,  in  his  own  name). 

Compare  Clowers  v.  Wahash,  St,  L,  d  P,  R,  Co,  21  Mo.  App.  213,  and  cases 
cited. 

"For  the  mode  of  pleading  in  such  case  see  Oorham  v.  Ocrham,  3  Barb.  Ch. 
24,  and  the  statutes  of  the  jurisdiction  affecting  the  power  of  the  guar- 
dian or  committee,  and  ward. 

Objection  that  the  general  guardian  ot  an  infant  cannot  bring  suit  in  th« 


732  BRIEF  OK  PLEADINGS DEMUBBER. 

infant's  name  for  false  impriaonTnent,  if  tenable,  does  not  go  to  tiw 
cause  of  action  nor  to  the  jurisdiction  of  the  court,  but  is,  at  mo^ 
merely  a  matter  in  abatement,  to  the  effect  "that  the  plaintiff  has  not 
legal  capacity  to  sue."  Webber  v.  Ward,  94  Wis.  605.  69  N.  W.  34'» 
(Citing  State  ex  rel.  Comiah  v.  Tuttle,  63  Wis.  45,  9  N.  W.  791;  Plath 
V.  Braunsdorfr,  40  Wis.  107;  Hepp  v.  Huefner,  61  Wis.  148,  20  N.  W. 
923;  Murray  v.  McQangle,  69  Wis.  483,  34  N.  W.  522). 

4.  Allegation  of  capacity  not  conclutiye. 

The  word  "as"  inserted  between  the  name  of  the  plaintiff  and  the 
description  of  his  representative  capacity  in  the  introductory  clause 
of  the  complaint  is  a  sufficient  allegation  that  he  sues  in  that  capacity,, 
if  allegations  show  that  he  has  that  capacity,  and  that  the  cause  of 
action  is  vested  in  him  in  that  capacity.^ 

^Bennett  v.  Whitney,  94  N.  Y.  302;  Berolzheimer  v.  8trau9s,  19  Jones  & 
S.  90  (surviving  partner) ;  Buyoe  v.  Buyce,  48  Hun,  433,  1  N.  Y.  Snpp. 
642  (public  officer) ;  Flaut  v.  Plaut,  44  N.  J.  £q.  18,  13  AU.  849  (uit 
necessary  that  an  executor  party  plaintiff  should  be  styled  "ezeeotor" 
in  the  commencement  or  conclusion  of  a  bill,  there  being  allegatioD!: 
showing  his  capacity). 

A  bill  to  set  aside  a  deed,  alleging  fully  the  proceedings  in  the  probate 
court,  the  appointment  of  complainant  as  administrator,  and  the  de- 
ficiency of  assets,  sufficiently  shows  that  the  action  is  brought  in  a  rep- 
resentative capacity,  although  there  is  no  specific  allegation  that  the 
bill  is  filed  by  the  complainant  as  administrator.  Walker  v.  Cody,  lOG 
Mich.  21,  63  N.  W.  1005. 

Capacity  of  executors  to  maintain  an  action  to  foreclose  a  mortgage  of  th>' 
testratrix  is  sufficiently  pleaded  by  alleging  in  the  complaint  the  dest-t 
of  the  testratrix  leaving  a  last  will  and  testament,  its  probate  Vy  the 
surrogate  of  the  oounty,  its  record  in  his  office,  the  appointment  of 
plaintiffs  as  executors  by  the  will,  and  the  issuance  of  letters  testamec 
Ury  to  them.    Brenner  v.  MoMahon,  20  App.  Div.  8,  46  N.  Y.  Supp.  640. 

The  capacity  in  which  the  plaintiff  brings  an  action  to  recover  damage^ 
for  the  death  of  a  decedent  is  sufficiently  indicated,  although  it  does  not 
aver  in  express  terms  that  he  was  duly  appointed  and  qualified, 
when  the  complaint  shows  on  its  face  that  the  plaintiff  is  the  adminis- 
trator of  the  deceased  and  that  the  action  is  brought  for  the  benefit  of 
the  widow  of  the  decedent  as  his  sole  surviving  heir.  Chicago  d  E.  A'. 
Co.  V.  Camminga,  24  Ind.  App.  192,  53  N.  £.  1026. 

And  the  capacity  in  which  the  plaintiff  sues  sufficiently  appears  where  the 
complaint  alleges  that  the  person  by  whom  the  action  was  originally 
brought  was  acting  as  administratrix,  and  it  appears  from  the  record 
that  the  present  plaintiff  was  afterwards  substituted  in  her  place.  Jonet 
V.  Pearl  i/tn.  Co.  20  Colo.  417,  38  Pac.  700  (so  held  on  error). 

The  description,  in  his  declaration,  of  one  suing  in  a  fiduciary  capacity,  by 
the  word  "trustee"  attached  to  his  name  without  the  word  "as."  is  sufii- 
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dent  after  verdict.    SicMton  ▼.  Eatey  Mfg.  Co,  90  Mich.  12,  61  N.  W. 
101. 

A  complaint  for  the  negligent  killing  of  plaintiffs  intestate,  describing 
plaintiff  on  the  margin  as  administratrix  and  referring  in  the  body  to 
deceased  as  plaintiff's  intestate,  sufficiently  shows  that  plaintiff  sues 
in  her  representative  capacity.  Louisville  d  N.  R,  Co.  v.  Trammell,  93 
Ala.  350,  9  So.  870.  In  such  case  it  need  only  appear  from  the  com- 
plaint that  the  plaintiff  is  the  personal  representative  of  the  person  for 
whose  death  damages  are  claimed;  and  the  maintenance  of  the  action 
will  be  ascribed  to  that  capacity  without  averment  that  plaintiff  sues 
as  administrator  or  executor  or  that  the  recovery  will  be  assets  of  the 
decedent's  estate.  Beers  v.  Shannon,  73  N.  Y.  292;  Cordier  ▼.  Thomp' 
son,  8  Daly,  172;  Hemphill  v.    Hamilton,  11  Ark.  425. 

yioholas  v.  Murray,  6  Sawy.  320,  Fed.  Gas.  No.  10,223  (bill  by  assignee  in 
bankruptcy).  The  objection  that  a  plaintiff  suing  in  a  representative 
capacity,  and  describing  himself  as  such,  does  not  allege  his  appoint- 
ment, cannot  avail  on  demurrer:    the  objection  must  be  taken  by  plea. 

By  statute  in  Iowa,  where  one  or  more  sue  or  are  sued  in  a  corporate,  or 
partnership,  or  representative  capacity,  the  facts  constituting  it  need 
not  be  set  fortli,  but  it  is  enough  to  allege  generally  the  capacity  or  re- 
lation as  a  legal  conclusion.    MoClain's  Anno.  Code,  §  2716. 

5.  Allegation  of  individual  caiue  of  action  by  plaintiff  described  as  rep- 
resentative. 

A  complaint  stating  a  causo  of  action  ou  wliich  plaintiff  appears 
to  be  entitled  to  recover  in  hia  individual  capacity  is  not  demurrable 
because  the  action  is  entitled  as  brought  by  him  as  executor,  or  as  ad- 
ministrator,* or  otherwise  as  a  representative ;  even  if,  by  reason  of 
the  appointment  being  foreign,  the  action  could  not  be  sustained  in  the 
representative  capacity.'  The  description  may  be  rejected  as  sur- 
plusage. 

A  petition  brought  by  an  agent  in  his  own  name  on  behalf  of  his 
principal  is  fatally  defective,  since  the  proceeding  should  be  brought 
in  the  name  of  the  principal^ 

^Litohfield  v.  Flint,  104  N.  Y.  543,  550,  11  N.  E.  58;  Bennett  v.  Whitney,  94 
N.  Y.  302 ;  Merritt  v.  Seaman,  6  N.  Y.  168,  Reversing  6  Barb.  330. 

A  demurrer  to  a  complaint  on  the  ground  that,  while  it  appears  in  the 
caption  thereof  that  the  plaintiff  is  suing  "as  executrix,"  there  are  no 
allegations  of  fact  in  the  body  of  the  complaint  showing  her  right  to  so 
sue,  will  not  be  sustained,  as  the  words  "as  executrix"  are  mere  sur- 
plusage and  may  be  stricken  out.  Willis  ▼.  Tozer,  44  S.  C.  1,  21  S. 
E.  617. 

The  word  "executors"  followed  by  the  name  of  a  decedent,  and  placed  after 
the  names  of  the  plaintiffs,  may  be  regarded  as  descriptio  persona,  and 
the  action  be  considered  as  brought  by  the  plaintiffs  in  their  individual 
right,  and  all  the  allegations  in  the  complaint  relating  to  the  official 
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diaimeter  of  the  persons  named  as  plaintiffs  may  be  rejeeted  as  svplns- 
age.    Jerkfmmki  t.  Marco,  66  S.  C.  241,  34  S.  EL  386. 

8o,  the  deseriptioD  in  a  declaration,  of  a  defendant  as  administrator, 
virhere  the  suit  is  against  him  personally,  may  be  rejeeted  as  aarplvage. 
Rich  T.  S<ncle8,  64  Vt.  408,  15  L.  R.  A.  850,  23  AU.  723. 

Bee  also  Bmgham  t.  Marine  Vat.  Bank,  17  Abb.  N.  C.  431,  and  note  (ab- 
stract in  41  Hun,  377)  iThompwn  v.  Whitmartk,  100  N.  T.  35,  39,  2  N. 
E.  273,  explainii^  N.  Y.  Code  C^t.  Proc  |  1814 ;  SiUweU  t.  Carpeiiler,  62 
N.  Y.  639,  2  Abb.  N.  C.  238  and  compare  Adama  v.  Re  Qua,  22  FIsl  25a 

As  to  Suing  or  Being  Sued  Individually  and  in  Representative  Gharaeter, 
see  Da^  ▼.  8t<me,  15  Abb.  Pr.  N.  8.  137,  5  Daly,  363. 

'iVetr6erry  t.  IBobinson,  36  Fed.  841. 

Compare  MiU§  t.  Knapp,  39  Fed.  692« 

As  to  the  Effeet  of  the  Qualifying  Worda  "as  Exeentor^  and  "  aa 
trator,"  see  note  to  iSicfc  ▼.  8ou)i€9  (Vt.)  15  L.  B.  A.  85a 

H)unnimgkam  v.  BUiott,  92  6a.  169,  18  S.  £.  365. 


6.  AUegation  of  appointment. 

If  plaintiff's  cause  of  action  is  such  that  he  can  only  ane  in  a  repre- 
sentative capacity/  the  objection  that  his  complaint  shows  that  he  was 
not  duly  appointed  is  available  under  a  demurrer  for  want  of  1^ 
capacity.* 

If  a  person  sues  or  is  sued  in  a  representative  capaoilgr  the  fads 
showing  his  appointment  should  be  set  out* 

*If  he  sues  unneoessarlly  in  representatiTe  eapattly,  when  tha  aotioa  Imi 
individually,  defect  of  unnecessaiy  allegi^lon  of  appMntmeot  is  not 
available  on  demurrer. 

Insufficieney  of  allegation  that  plaintiff  was  appointed  adminiotrator,  not 
available  under  demurrer  for  insufficiency,  for  it  should  be  raised  by  is- 
murrer  for  incapacity.    Seoor  v.  Pendleton,  47  Hun,  281. 

So  far  as  this  case  holds  that  nc|^lect  to  show  capacity  is  demurrabls,  it 
overlooks  thb  rule  that  the  want  of  o^MCtty  must  affirmatividy  appear 
on  the  face  of  the  complaint. 

Bee  I  1,  «upra. 

Failure  of  a  complaint  to  allege  the  appointment  of  a  guardian  ad  litem  for 
infant  plaintiffs  should  be  taken  advantage  of  under  8.  0.  Code,  |  Itt, 
subd.  2,  by  a  demurrer  on  the  ground  that  plaintiff  has  not  l^gtl 
capacity  to  sue,  instead  of  by  demurrer  under  subd.  6,  on  the  ground 
that  the  complaint  fails  to  state  facts  sufficient  to  constitute  a  cause  of 
action.     Smith  v.  Smith,  52  S.  C.  205,  29  8.  £.  549. 

*A  receiver's  petition  in  an  action  by  a  receiver  must  set  out  facts  showing 
liis  appointment,  and  by  what  jurisdiction  he  was  appointed,  and  so 
much  of  the  proceedings  as  to  show  that  his  appointment  was  l^gal. 
Rhorer  v.  Middleehoro  Totcn  d  Lands  Co.    103  Ky.  146,  44  S.  W.  448. 

Hie  narr.  in  an  action  by  a  trustee  against  administrators  upon  a  daim  sf 
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hh  eeatui  que  trust  against  the  estate  must  allege  how  the  plaintiff  was 
appointed  trustee  and  aa  such  became  owner  of  the  claim  fued  en. 
Bradford  ▼.  Street,  84  Md.  273,  35  Atl.  886. 

Petition  in  an  action  on  a  foreign  judgment,  alleging  that  plaintiff  waa  ap- 
pointed and  duly  qualified  aa  temporary  administrator  of  the  estate  of 
the  owner  of  such  judgment,  is  insufficient  to  show  that  he  sues  as  ad- 
ministrator. WUson  y.  Ball,  13  Tex.  Civ.  App.  489,  36  S.  W.  327  (so 
held  on  error;  Citing  Roundtree  v.  Stone,  81  Tex.  299,  16  S.  W.  1035; 
Rider  v.  Duvalf  28  Tex.  623;  Cochrane  ▼.  Day,  27  Tez.  385;  Thomaa  v. 
Jonea,  10  Tex.  52;  Beat  v.  Batte,  31  Tex.  871;  Queet  t.  PhiUipa^  34  Tex. 
176). 

An  allegation  by  the  widow  of  plaintiff  in  an  action  for  personal  injuries 
that  she  is  the  *Megal  representative"  is  insufficient  as  an  allegation  of 
her  valid  appointment  as  executor  or  administrator  by  a  court  of  com- 
petent  jurisdiction  aa  required.  Houston  d  T.  C.  R.  Co,  ▼.  Rogers,  15 
Tex.  av.  App.  680,  39  8.  W.  1112. 

But  an  allegation  in  the  petition  in  an  action  on  a  note,  that  a  specified 
defendant  is  a  person  of  unsound  mind,  and  that  another  specified  de- 
fendant is  the  duly  appointed,  qualified,  and  acting  guardian  of  Uie 
former,  sufficiently  alleges  the  appointment  as  guardian  of  the  latter 
defendant  by  a  proper  court.    Wisdom  t.  Shanklin^  74  Mo.  App.  428. 

7.  Omission  to  designate  in  caption. 

A  complaint  sufficiently  alleging  the  representataye  capacity  of 
cither  the  plaintiff  or  the  defendant  is  not  bad  on  demurrer  because 
of  not  designating  him  as  representative  in  the  title.^ 

^Plaut  v.  Plaut,  44  N.  J.  £q.  18,  13  Atl.  849,  held,  also,  not  bad  for  not 
designating  him  as  such  in  the  prayer  for  process ;  Brasher  v.  Van  Cort- 
landt,  2  Johns.  Ch.  247,  holding  objection  to  omission  of  representative 
eapacity  from  subpcena  to  answer  bill,  and  from  appearance,  too  late 
after  final  decree;  and  see  Hill  t.  Thacter,  2  N.  Y.  Code  Rep.  3,  3  How. 
Pr.  407. 

That  a  trust  company  suing  for  the  death  of  an  employee  by  the  employer's 
negligence  seeks  to  recover  as  administrator,  and  not  in  its  individual 
right,  is  sufficiently  shown  by  allegations  in  the  complaint  that  deceased 
died  intestate,  and  that  plaintiff  was  appointed  and  accepted  and  quali- 
fied as,  and  became  and  now  is,  administrator,  although  it  is  not  styled 
as  administrator  in  the  caption  of  the  petition.  Quinn  t.  Newport, 
News  d  M,  Valley  Co.  15  Ky.  L.  Rep.74,  22  S.  W.  223. 

The  word  "administrator*'  following  plaintiff's  name  in  the  caption  of  the 
complaint  without  averment  in  the  body  of  the  complaint  to  indicate 
differently,  is  a  mere  word  of  description  personal;  but  if  there  is  suffi- 
cient in  the  body  to  show  that  he  sued  in  his  representative  capacity, 
the  body  must  govern  the  caption.  Lucas  v.  PUtman,  94  Ala.  616,  10 
8o.  603. 
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8.  Subsequent  reference  to  capacity. 

If  the  representative  character  or  other  special  capacity  of  the 
party  has  once  been  shown  in  the  pleading,  a  reference  to  him  in  all 
subsequent  parts  of  it  as  "the  plaintiff,"  or  "the  defendant,"  without 
adding  his  special  character,  is  sufHcient' 

^Stanley  t.  Ckappell^  8  Cow.  235;  Buyoe  t.  Buyce,  48  Hun,  433,  1  N.  Y. 

Supp.  642. 
1  Chitty,  PI.  16th  Am.  ed.  373  (Citing  Cobbett  v.  Cochrane,  8  Bing  17). 

Action  hj  assignees  suing  as  such.    Allegation  that  defendant  did  not 

pay  plaintiff,  sufficient  aven  on  special  demurrer  without  adding  "as  such 

assignees." 


X.— DEMUEREE  FOR  MISJOINDER 


C  Gknebal  Bules. 

1.  state     practice     in    United 

States  court. 

2.  Specifying  objection. 

tl.  Misjoinder  of  Causes  of  Aonoir. 

a.  Form  of  Demurrer. 

8.  Goes  to  the  whole  plead- 
ing. 
4.  Joint  or  separate. 

b.  Objections  for  Uisjoinder  of 

Causes   of   Action   cm 
Affected  hy  the  Ques^ 
tion,  What  is  a  Single 
Cause  of  Actionf 
6.  Single  cause  of  aetioo. 

6.  Separate    statement    of 

elements   of  a   single 
cause  of  action. 

7.  Commingled    statement. 

8.  Multifariousness. 

9.  Several    grounds    for   a 

single  recovery. 

10.  Several  demands  for  v^ 

lief  on  same  facta. 

11.  Incidental  demands. 

12.  IncoDsistent  relief. 

13.  Aggravation,    though 

such  as  might  be  a 
cause  of  action  bj 
itself, 
•e.  Objection  to  Misjoinder  of 
Causes  of  Action 
Turning  on  the  No- 
ture  of  the  Claims. 

14.  Contract  and  tort 

15.  Electing    between    con- 

tract and  tort. 

16.  Warranty  and  false  rep- 

resentations. 

17.  Express      and      implied 

contract. 

18.  Covenant  and  trespass. 

19.  Injuries  to  person,  char^ 

acter,  and  property. 
-Abb.  Pl.  Vol.  I. — 47. 


20.  Common-law      liability, 

and  penalty,  or  stat- 
utory liability. 

21.  Legal  and  equitable. 

22.  Action   to   recover   debt 

and  enforce  lien. 

23.  Incidental  relief. 

24.  Same    transaction    or 

subject. 

25.  Place  and  mode  of  trial. 

26.  Inconsistency. 

27.  Objection  to  jurisdiction 

only. 

28.  Avoiding  by   reason  of 

insufficiency     of     one 
cause. 
d.  Objections    to    Misjoinder   of 
CoAises    of    Action 
Turning    <yn    the    In^ 
volving  of  Claims  Af- 
fecting Different  Par- 
ties {Including    Mul- 
tifariousness), 

29.  Several      parties,  —  at 

common  law. 

80.  —  under  new  procedure. 

81.  Equitable     action;     co- 

plaintiffs. 

82.  Godefendants  in  equity; 

multifariousnesa. 

83.  Godefendants  under  the 

new  procedure. 

84.  Different  capacities. 

85.  Allegation  of  two  capac- 

ities, and  cause  of  ac- 
tion in  one. 

m.  MiSJOINDBB  OF  PABTIES. 

36.  Presence  of  improper  party. 

87.  Coplaintiffs   not  jointly   in- 

terested. 

88.  Separate  relief. 

89.  Persons   severally   liable   on 

the  same  instrument. 

737 
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[Under  the  codes  it  is  usually  necessary  to  discriminate  closely  be- 
tween misjoinder  of  parties  and  misjoinder  of  causes  of  actioiL  That 
TivhiolL  is  termed  in  equity  misjoinder  of  parties  (there  being  in  equity,, 
in  theoiy,  but  one  cause  of  action  in  a  bill)  is  under  the  codes  object- 
ed to  as  a  misjoinder  of  causes  of  action,  if  the  real  objection  be  that 
rights  not  necessarily  connected  are  asserted  against  separate  defend- 
anlsy  who  should  be  sued  in  separate  actions.] 

I.  Gbnssal  Bitlxs. 

1.  State  practice  in  United  States  court 

State  practice  allowing  joinder  of  parties  not  joinable  at  common 
law  is  applicable  in  the  United  States  circuit  and  district  court  in  the 
same  state,  in  civil  causes  other  than  in  equity,  admiralty  or  in  rem 
for  a  forfeiture.^ 

It  is  a  misjoinder  to  unite  a  legal  with  an  equitable  cause  of  action 
in  an  action  brought  in  a  court  of  the  United  States,  though  sitting 
in  a  state  where  it  is  not  a  misjoinder  in  the  state  courts.^ 

*Fullert(m.  r.  BmOi  of  United  Btoif,  1  Pet.  604,  7  K  ed.  2S0;  United  Statu 
y.  La«or0noe,  14  Blat<;hf.  220,  Fed.  Cas.  No.  15^74. 

Vurt  T.  EoUingmci^K,  100  U.  S.  100,  26  L.  ed.  569;  Perkim  y.  Hendrfs, 
23  Fed.  418,  holding  the  rule  the  same  thougii  the  cause  waa  removei 
from  the  state  court  where  the  joinder  waa  proper. 


S.  Specifying  objection. 

Under  the  new  procedure  a  demurrer  for  misjoinder  whether  of 
causes  of  action^  or  of  plaintiffs,^  where  that  is  allowable,  must  specify 
what  the  particular  claims  or  who  the  parties  are  that  have  been  im- 
properly joined.* 

■JfeOrM  y.  Wew  York  BUv.  R,  Co,  13  Dalj,  802,  23  N.  T.  Week.  Dig.  334; 
N.  Y.  Code  Civ.  Proc  |  490. 

Contra,  of  muiUfariouaneea  in  equity  {Pope  y,  Leonard,  115  Maw.  28S). 
And  See  1  Dan.  Ch.  Pr.  3d  ed.  584;  GaiUard  y.  Cantini,  22  C.  C.  A.  483^ 
42  U.  S.  App.  133,  76  Fed.  699;  Healy  y.  Vieaita  d  T.  £.  Co.  101  Ci). 
585,  36  Pac.  125. 

H)'CaUaghan  y.  Bode,  84  Cal.  489,  24  Pac  269. 

^Anderton  y.  Wolf,  41  Hun,  571,  holding  it  not  enough  to  saj  that  there  are 
leveral  causea  "which  do  not  affect  the  defendant;"  nor  to  eay  that 
"aeyoral  causes  of  action  united  appear  on  the  face  thereof  not  to  be- 
long to  any  one  of  the  subdivisions  of"  the  statute;  nor  to  say  in  the 
language  of  the  statute  that  several  claims  not  ariung  out  of  the  same 
transaction,  etc.,  are  united. 

A  demurrer  on  iXxo  ground  that  "there  is  a  misjoinder  of  causes  of  action" 
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Is  not  mxOieitMkttj  specific.  Central  B.  Co.  t.  Jo9eph,  125  Ala.  313,  28 
So.  35. 
In  the  following  states  the  remedy  for  misjoinder  is  by  motion,  not  de- 
murrer: Iowa,  Code  Civ.  Prac.  chap.  7,  Rev.  Code,  §§  2630-3  (motion 
to  compel  election) ;  Ky.  Code  Civ.  Proc.  SS  83,  85,  86,  92  (objection 
waived  if  not  taken  by  motion). 

11.  Misjoinder  of  Causes  of  Action. 
a.  Form  of  Demurrer. 

3.  Ooes  to  tbe  whole  pleading. 

A  demurrer  for  misjoinder  of  causes  of  action  must  be  to  the  whole 
pleading,  not  merely  to  the  cause  of  action  objected  ta* 

^Ferriss  v.  North  Amerioan  F.  In:  Co.  I  Hill,  71  (at  common  law.  Citing 
1  Chitty,  PI.  180). 

In  Cohen  v.  Ottenheimer,  13  Or.  220,  10  Pac.  20,  it  was  held  not  sufficient 
under  the  Code  to  assign  as  ground  that  the  complaint  was  "multifar- 
ious;" Detoey  v.  Ward,  12  How.  Pr.  419. 

The  statutory  cause  of  demurrer  "that  several  causes  of  action  have  been 
improperly  joined"  applies  to  the  whole  complaint,  and  not  to  one  of 
several  paragraphs.  OillentDaiera  y.  Campbell,  142  Ind.  529,  41  N.  £k 
1041. 

4.  Joint  or  separate. 

If  the  causes  of  action  joined  do  not  affect  all  tlie  defendants,  all 
may  jointly  demur^  for  misjoinder  of  causes  of  action,  or  any  one  of 
them  may  so  demur*  severally,  whether  he  is  affected  by  all  the  causes 
or  only  by  one  or  more  of  them.' 

*HeM  T.  Buffalo  d  N,  F.  B,  Co.  29  Barb.  391;  Hoffman  v.  Wheelock,  62  Wis. 

434,  22  N.  W.  713,  716. 
^Barton  v.  SpeU,  6  Hun,  60. 
*yicKoU  V.  Drew,  94  N.  Y.  22  (this  is  not  a  mere  misjoinder  of  parties) ; 

Barton  v.  SpeiSy  5  Hun,  60;  Edson  v.  Girvan,  29  Hun,  422;  Hoffman  v. 

Wheeloch,  62  Wis.  434,  22  N.  W.  713,  710;  Compton  v.  Hughes,  38  Hun, 

377. 
Compare  Oakley  v.  Tugwell,  33  Hun,  357,  holding  that  a  joint  demurrer 

cannot  be  sustained,  as  to  one  of  the  parties  demurring,  when  it  is 

overruled  as  to  the  others  ( Citing  yeu!  York  d  N.  H,  B.  Co.  v.  Schuyler, 

17  N.  T.  592) ;  and  see  chapter  i.,  {  14,  ante, 

b.  Objections  for  Misjoinder  of  Causes  of  Action  as  Affected  by  the 

Question,  What  is  a  Single  Cause  of  Action? 

See  also  Subd.  d,  infra. 

5.  Single  cause  of  action. 

The  test  whether  there  is  more  than  one  cause  of  action  stated  or 
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attempted  to  be  stated  in  a  complaint  in  a  suit  in  equity  is  whether 
there  is  more  than  one  primary  right  sought  to  be  enforced  or  one  sub- 
ject of  controversy  presented  for  adjudication.  If  there  is,  the  plead- 
ing ia  demurrable.^ 

*Zinc  Carbonate  Co.  t.  Ftrtl  ^a^  Bank,  103  Wis.  125,  79  N.  W.  220. 

A  petition  against  stockholdera  of  a  street-railroad  company,  oontaining 
but  one  count  and  one  prayer  for  relief,  for  the  payment  of  the  entire 
amount  due  upon  the  judgments  held  by  the  petitioner,  must  be  oon- 
strued  as  setting  forth  but  one  cause  of  action  based  upon  the  right  of  a 
creditor  to  reach  aU  the  unpaid  portions  of  the  capital  stock  of  th« 
debtor  company,  where  it  contains  appropriate  averment  to  that  effect, 
although  it  avers  that  certain  capital  stock  was  false  and  fraudulent, 
where  it  does  not  aver  any  deoeit  practised  upon  the  plaintiff.  Ftr$> 
Nat,  Bank  v.  Peaveu,  69  Fed.  456. 

A  complaint  asking  for  the  cancelation  of  two  deeds  and  the  vacation  c: 
the  probate  of  a  will  on  the  ground  that  they  were  obtained  by  undue 
influenee  states  but  one  cause  of  action.  Thomas  v.  Thonuu,  9  App. 
Div.  487,  41  N.  Y.  Supp.  276. 

Only  one  eauae  of  action  is  stated  by  a  complaint  alleging  that  plaintiff 
while  of  a  weak  and  feeble  mind  was  induced  to  exchange  his  propertj 
for  that  of  defendant  worth  only  a  comparatively  small  amount  by  false 
and  fraudulent  representations  of  the  latter,  and  that  defendant  bau 
conveyed  the  lands  oft>tained  from  plaintiff  to  a  purchaser  with  notice, 
and  asking  for  an  injunction  against  a  threatened  sale  of  sueh  land. 
Meng  V.  Beeb^  95  Wis.  383,  70  N.  W.  468. 

Only  one  cause  of  action  is  alleged  in  a  complaint  to  set  aside  as  fraudulent 
several  different  transactions  with  different  persons  and  at  different 
times,  where  it  arises  from  the  right  of  creditors  to  have  their  debtor': 
property  applied  to  the  pa3rment  of  their  debts,  which  right  all  the 
defendants  are  assisting  to  defeat  by  placing  the  debtor*s  property  be- 
yond the  reach  of  creditors.    Bomar  v.  Meant,  37  S.  C.  520,  16  S.  £.  531. 

A  complaint  in  an  action  by  a  principal  for  an  accounting  from  an  sgent 
acting  in  a  fiduciary  capacity,  alleging  various  kinds  of  misconduct  on 
the  part  of  the  latter,  consisting  of  a  large  number  of  items  by  which 
he  has  caused  loss  to  the  principal,  is  not  demurrable  for  misjoinder 
of  different  causes  of  action.  San  Pedro  Lumber  Co,  v.  Reynolds,  111 
Cal.  588,  44  Pac  309. 

A  complaint  alleging  that  plaintiff  was  the  owner  of  certain  premises  sub- 
ject to  a  mortgage  which  was  fraudulently  foreclosed  by  the  mortgBgi?c 
without  making  plaintiff  a  party ;  that  the  mortgagee  bid  in  the  prop- 
erty on  the  sale,  and  made  a  fraudulent  mortgage  to  a  third  person, 
who  foreclosed  it,  and  the  premises  were  thereupon  sold  to  one  of  the 
latter's  attorneys;  and  that  aU  the  persons  named  have  collected  rent"* 
largely  in  excess  of  the  amounts  due  on  both  mortgages, — states  a  cause 
of  action  for  an  accounting  and  redemption  against  the  mortgagee  in 
the  second  mortgage,  and  is  not  demurrable  as  improperly  joining  t^vo 
causes  of  action.    Johnson  T.  Qold^,  132  N.  Y.  116,  30  N.  £.  376. 
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A  claim  for  breach  of  a  written  agreement  of  a  partnership,  and  for  profits 
ariAing  from  the  sale  of  partnership  land,  and  for  the  specific  perform- 
ance of  an  agreement  by  defendant  to  conTey  to  plaintiff  an  undivided 
half  interest  in  partnership  land  taken  in  defendant's  name  for  the 
joint  benefit  of  both,  may  properly  be  joined  in  one  count  aa  they  con- 
stitute but  one  cause  of  action.  Brewer  t.  McCain,  21  Colo.  382,  41 
Pac.  822. 

But  one  cause  of  action  is  set  forth  in  a  complaint  alleging  a  lien  upon 
lands  in  favor  of  the  plaintiff,  that  it  arose  \j  virtue  of  a  mortgage  exe- 
cuted on  a  certain  day,  by  the  then  owner  of  the  fee,  to  secure  the  pay- 
ment of  a  specified  sum,  and  because  the  money  was  borrowed  for  the 
purpose  of  paying  valid  liens  then  existing,  and  was  applied  in  payment 
of  flruch  liens,  and  aaldng  for  a  foreclosure  of  such  mortgage,  and  that 
if  it  is  found  that  the  mortgagor  was  not  then  the  owner  of  the  fee  that 
the  discharge  of  the  prior  liens  paid  be  set  aaide  and  the  liens  restored 
and  foreclosed.  Conneoticut  Mut.  L.  Ins.  Co.  v.  ComweU,  72  Hun,  199, 
25  N.  Y.  Supp.  348. 

6.  Separate  statement  of  elements  of  a  sing^le  cause  of  action. 
Where  a  oomplaint  clearly  states  facts  constituting  a  single  cause 

of  action,  an  error  of  the  pleader  in  grouping  the  allegations  in  sep- 
arate counts  as  if  constituting  several  causes  of  action,  is  not  necessar- 
ily fatal  on  demurrer  for  misjoinder.^ 

*  Brown  y.  Carbonate  Bank,  34  Fed.  776  (allegation  that  defendant  surrepti- 
tioimly  took  assets  from  director;  coupled  with  allegation  that  the  cor- 
poration, in  contemplation  of  insolvency,  transferred  the  assets  to  de- 
fendant) ;  Moree  v.  Frost,  64  Ck>nn.  84,  6  Atl.  182  (action  to  recover 
price  of  land  sold,  complaint  setting  forth  notes  as  separate  causes  of 
action) ;  Langsdale  v.  Woollen,  120  Ind.  16,  21  N.  E.  659;  Tootle  T. 
Wells,  39  Kan.  452,  18  Pac.  692;  Rice  v.  Coolidge,  121  Mass.  393,  23  Am. 
Rep.  279;  Brooks  v.  Ancell,  51  Mo.  178;  Weloh  v.  Piatt,  82  Hun,  194, 
5  N.  Y.  dv.  Proc.  Rep.  433  (overruling  demurrer  for  misjoinder) ; 
Madge  v.  Puig,  12  Hun,  16  (several  breaches  of  one  contract),  Re- 
versed on  another  point  in  71  N.  Y.  608. 

7.  Commingled  statement. 

The  objection  to  commingling  facts  constituting  several  causes  of 
action  or  defenses,  by  stating  them  as  if  they  constituted  but  one,  is 
not  available  under  a  demurrer  for  misjoinder.* 

But  if  the  causes  of  action  or  defenses  so  commingled  are  not  join- 
able  in  the  same  pleading,  a  demurrer  for  misjoinder  must  be  sus- 
tained notwithstanding  the  commingling.* 

^Eayford  v.  Kooher,  65  Cal.  389,  4  Pac.  850;  Fraaer  v.  OakdaJe  Lumber  A 
Water  Co.  73  Cal.  187,  14  Pac.  829;  Tootle  v.  WelU,  39  Kan.  452,  18  Pac 
692;  Otis  v.  Mechanics'  Bank,  35  Mo.  128;  Btate  use  of  DeHaoen  ▼• 
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Davi9,  35  Mo.  406;  Ban  t.  Comstoek,  38  N.  T.  21;  Woodbury  t.  8ad> 
rider,  2  Abb.  Pr.  402;  Hartford  Txcp,  v.  Bennett,  10  Obio  St.  443;  Aherl^ 
V.  VUae,  25  Wk.  703;  tfiehol  y.  Alexander,  28  Wla.  118;  Sentinel  Co.  t. 
Thomeon,  38  Wis.  489;  United  States  ▼.  Ordway,  30  Fed.  30  (trespaai 
on  public  lands.  Objectioo  th&t  allegations  of  good  faitb,  made  by  way 
of  mitigating  damages,  were  not  sqtarately  stated,  not  available  on 
demmrer) . 

Tbat  cames  of  action  are  not  separately  stated  in  a  eomplalnt  la  not  a 
gronnd  of  demurrer,  but  should  be  taken  advantage  of  by  notiee  to 
sever  and  separately  plead.  Sutter  County  y.  UoQriff,  130  Gal.  I24»  62 
Pac.  412. 

The  remedy,  where  two  eauses  of  action  which  may  be  properly  joined  are 
united  in  the  same  count,  and  not  separately  stated,  is  by  a  motion  ic 
make  the  pleading  more  definite  and  certain  by  separating  and  distlnetlj 
stating  the  different  causes  of  action,  and  not  by  demurrer.  Oity  Carpet 
Beating  etc.  Worke  y.  Jonee,  102  Gal.  509,  36  Pac  841. 

The  objection  that  two  or  more  causes  of  action  are  united  in  a  single  eoont 
of  a  petition  cannot  be  raised  by  a  motion  to  strike  out  the  plaintiff*i 
testimony  on  that  ground,  but,  under  Mo.  Rev.  Stat.  1889,  8  2047,  most 
be  raised  by  demurrer  if  the  objection  appears  on  the  face  of  the  peti- 
tion, or  by  answer  if  it  appears  otherwise.  Sinclair  y.  MiMOuri,  JT.  4  T, 
R.  Co.  70  Mo.  App.  588. 

A  demurrer  is  the  proper  remedy  where  causes  of  action  are  improper^ 
united  in  a  complaint.    Bandmann  y.  Davie,  23  Mont.  382,  59  Pac  856l 

A  count  of  a  declaration  wlvlch  includes  two  distinct  causes  of  action  ii 
bad.    Wariek  y.  Croeen%an,  26  Wash.  L.  Bep.  115. 

An  improper  joinder  in  the  same  declaration,  of  different  causes  of  actioD, 
is  fatal  on  demurrer.  Knotta  y.  MeOregor,  47  W.  Va.  566,  35  &  & 
809. 

'Wilea  y.  Suydam,  64  N.  T.  173,  Reversing  3  Hun,  604,  6  Thomp.  &  C.  292; 
Goldberg  v.  Uiley,  60  N.  Y.  427;  Zom  v.  Zom,  38  Hun,  67;  Harrie  v. 
Eldridge,  5  Abb.  N.  G.  278. 

i  demurrer  for  the  improper  joinder  oi  several  causes  of  action  should  be 
sustained,  where  facts  sufficient  to  state  two  causes  of  action  which 
cannot  be  joined  are  blended  in  the  same  petition  without  any  separa- 
tion, and  judgment  is  prayed  for  relief  under  both  causes.  Uaekeil 
County  Bank  v.  Bank  of  Santa  Fe,  51  Kan.  39,  32  Pac  624. 

But  a  demurrer  is  not  the  proper  pleading  to  reach  the  joinder  of  two 
causes  of  action  in  a  single  count  of  the  complaint,  where  they  are  ondi 
that  they  could  legally  be  joined  in  a  single  count.  Wilson  v.  St.  Louis 
d  S.  F.  R.  Co.  67  Mo.  App.  443. 

Where  a  complaint  in  a  single  count  contains  several  allegations,  some  of 
which  are  appropriate  to  one  cause  of  action  and  some  to  another, 
which  cannot  be  properly  joined  in  the  same  action,  the  remedy  in  the 
first  instance  is  not  by  demurrer,  but  by  motion  to  make  the  pleading 
more  definite  by  arranging  the  two  causes  of  action  separately,  after 
which  demurrer  may  be  interposed ;  or  by  a  motion  to  strike  out  as  sur- 
plusage such  of  the  allegations  as  may  be  appropriate  to  one  cause  of 
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•etion  and  not  to  the  other,  with  the  right  to  the  plaintiff  to  eleoi 
iHiich  cause  of  action  shall  be  retained.  Weatktke  v.  Farrow,  34  S.  GL 
270,  13  S.  E.  469. 

8.  HnltifarionsnesB. 

See  also  note  to  Alexander  t.  AlecKmder  (Va.)  1  L.  R.  A.  126. 

An  objection  that  a  bill  is  multifariouB  should  be  taken  by  de- 
murrer.* 

The  objection,  of  multifariousness  in  a  pleading  is  applicable 
under  the  code  practice,  which  provides  for  but  one  form  of  actiom 
for  suits  at  law  and  in  equity.' 

A  bill  is  not  demurrable  for  multifariousness  although  including 
<listinct  and  independent  matters^'  if  they  are  homogeneous,  and  may, 
without  injustice  or  inconvenience,  be  disposed  of  in  a  single  suit.^ 

A  bill  is  not  multifarious  because  a  party  states  his  case  in  the 
alternative,  or  presents  different  views  of  the  same  collocation  of 
facts.* 

A  plurality  of  patents  may  be  sued  upon  in  one  action  where  the 
inventions  covered  by  those  patents  are  embodied  in  one  infringing 
process.®  A  bill  is  not  rendered  multifarious  by  alleging  infringement 
of  trademark  rights  and  also  of  certain  rights  secured  by  letters 
patent^ 

^Miner  t.  WiUon,  107  Mieb.  67,  64  N.  W.  S74;  Bumham  y.  DiUon,  100 
Miich.  352,  350,  50  N.  W.  176,  643. 

The  proper  method  of  raising  the  objection  of  multifariousness  in  a  com- 
plaint is  by  demurrer,  and,  if  the  objection  is  not  so  taken,  the  defect 
is  waived.  The  court  may,  however,  9ua  9ponie,  at  any  stage  of  the 
proceedings  before  judgment,  dismiss  a  bill  which  contains  the  vice  of 
multifariousness.  Whether  a  bill  which  is  multifarious  be  dismissed 
upon  demurrer,  or  by  the  court  upon  its  own  motion,  the  action  of  the 
court  is  held  to  rest  in  sound  discretion,  and  will  not  be  distui^d  unless 
substantial  justice  reqmres  it.  Henshaw  v.  Salt  River  Valley  Canal  Oo, 
(Ariz.)  54  Pao.  577. 

*In  Henahau)  v.  Soli  River  Valley  Canal  Co.  (Ariz.)  54  Pac.  577,  the  court 
said:  "By  multifariousness  is  meant  the  improperly  joining  in  one  bill 
distinct  and  independent  matters,  and  thereby  confounding  them;  as, 
for  example,  the  uniting  in  one  bill  of  several  matters  perfectly  distinct 
and  unconnected  against  one  defendant,  or  the  demanding  of  several 
matters  of  a  distinct  and  independent  nature  against  several  defendants, 
in  the  same  bill."  Story,  £q.  PI.  §  271.  The  objection  that  the  bill  con- 
tains several  distinct  and  disconnected  matters  against  one  defendant  is, 
strictly  speaking,  one  of  misjoinder  of  causes  of  action;  and  the  ob- 
Jeetioo  that  the  bill  contains  independent  and  distinct  demands  against 


744  BBIBF  ON  PLSADUrOS ^DSHUBBSB. 

•eyftral  defaidanta  U  one  of  misjoinder  of  parties.  But,  whether  the 
multifariousness  in  the  bill  be  of  the  one  kind  or  the  other,  the  rule 
which  prc^bits  it  is  based  upon  expedient,  and  is  enforced  whenerer 
^stinct  matters  are  so  intermingled  as  to  inconvenience  and  embarrasA 
a  defendant  in  his  defense,  produce  delay,  or  cause  unneceesaiy  trouble 
and  expense  to  a  party  in  Htigating  matters  with  which  he  has  nothing 
to  do.  It  has  also  been  enforced  in  some  instances  when  the  court 
finds  it  impracticable  or  difficult  to  frame  a  satisfactory  decree^  owing 
to  the  contradictory  or  repugnant  nature  of  the  several  matters  declared 
upon. 

It  is  not,  however,  the  mere  fact  that  several  causes  of  action  are  onited 
in  the  same  suit  which  the  plaintiffs  may  bring  in  different  rights  that 
will  make  the  complaint  bad  by  resson  of  multifariousness.  There 
must  be  such  an  inconsistency  or  repugnancy  in  the  various  rights  de- 
clared on  as  to  cause  confusion  and  embarrassment  on  the  part  of  the 
court  in  administering  the  relief  which  the  facts  ndgfat  warraat  were 
separate  suits  brought  for  the  enforcement  of  the  several  rights. 

MVetr  V.  Bay  State  Gas  Co.  91  Fed.  940. 

In  order  that  a  bill  may  be  multifarious  as  presenting  several  canis  of 
sction,  it  is  necessary,  not  only  that  the  different  grounds  of  suit  be 
wholly  distinct,  but  that  each  ground  be  sufficient  as  stated  in  the  biU. 
Jordan  v.  Liggan,  96  Va.  616,  29  S.  E.  330. 

Language  in  a  bill  to  set  aside  as  fraudulent  a  deed  to  secure  erediton. 
whidi  merely  suggests  a  suspicion  that  the  party  was  guilty  of  a  fraud 
in  a  certain  respect,  is  ineffectual  as  a  charge  of  fraud,  and  cannot,, 
therefore,  be  made  the  basis  of  an  objection  to  the  bill  for  multifarious- 
ness.   IJyid. 

A  bill  is  not  obnoxious  to  an  objection  for  multifariousness  because  of 
matter  by  way  of  narrative  leading  up  to  one  of  the  charges  relied 
upon,  as  such  matter  may  be  treated  as  surplusage.    IJnd, 

*  Weir  T.  Bay  Staie  Qaa  Co,  91  Fed.  940. 

Courts  seek  to  discourage  a  multiplicity  of  suits,  and  will  not  permit  the 
objection  of  multifariousness  to  prevail  where  there  is  no  liability  to 
injustice.    Jordan  t.  Liggan,  95  Va.  616,  29  S.  E.  330. 

*  Bnyder  v.  Orandatalf,  96  Va.  473,  31  8.  E.  647. 

A  bill  is  not  multifarious  in  ailing  title  under  a  will  and  also  as  heir  st 
law  of  the  testator.    EaUey  v.  Qoddard,  86  Fed.  26. 

*A  bill  is  multifarious  and  cannot  be  sustained,  which  sedcs  injunctioD 
against  infringement  of  a  number  of  patents,  the  devices  covered  by 
which  are  sold  separately  and  used  in  various  relations,  while  no  one 
machine  uses  them  all  at  one  time.  Louden  Mach.  Co,  t.  Uontgomerjt 
W.  d  Co,  96  Fed.  232.  This  case  is  held  not  to  be  within  the  rule  stated 
in  the  text. 

A  bill  for  infringement  of  three  several  letters  patent,  relating  to  distinei 
and  separate  inventions,  and  containing  in  the  sggregate  58  claims 
disassociated  and  disconnected  one  from  the  other,  and  averring  that  the 
respondents  have  made  and  are  using  machines  embodying  dther  the 
whole  or  one  or  more  of  the  said  inventions  and  improvements,  is  multi- 
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farious,  as  a  suit  upon  seTeral  patents  can  be  maintained  only  when 
the  inventions  are  embodied  in  the  infringing  process,  machine,  manu- 
facture or  composition.  Diamond  Matoh  Co,  y.  Ohio  Match  Co.  80  Fed. 
117. 

^Jaros  Hyffienic  Underwear  Co.  t.  Fleece  Hygienic  Underwear  Co.  00  Fed. 
622. 

9.  Several  grounds  for  a  single  recovery. 

It  is  the  better  opinion  that,  under  the  new  procedure,  as  well  aa  in 
equity,  several  grounds  for  the  same  recovery  may  be  stated  as  a 
single  cause  of  action,  and  the  complaint  will  not  be  demurrable  for 
misjoinder.* 

Under  the  new  procedure  it  is  no  objection  that  some  of  the  grounds 
are  of  a  legal  and  others  of  an  equitable  nature.^ 

*  Under  a  statute  imposing  a  penalty,  the  true  construction  of  which 
allow*  but  one  penalty  for  any  numfber  of  violations,  a  complaint  aU^ 
ing  several  distinct  violations  and  even  demanding  as  many  penalties, 
only  states  one  cause  of  action,  and  is  not  demurrable.  The  court  says: 
''As  the  statute  in  terms  provides  for  but  a  single  penalty  of  $1,000,  no 
other  or  greater  sum  can  be  recovered  although  violations  of  the  statute 
may  have  been  frequent.  But  it  does  not  follow  from  this  that  the 
plaintiff  may  not  join  together  in  one  count  several  of  such  alleged 
violations,  and  prove  any  one  of  them  in  his  power,  as  they  constitute 
separately  or  together  but  one  cause  of  action."  Judgment  for  de- 
fendant therefore  reversed.  Loveland  v.  Oamer,  71  Cal.  641,  12  Pac 
616. 

It  is  permissible  in  framing  a  cause  of  action  to  state  the  facts  in  the 
alternative  where  a  recovery  is  not  sought  on  two  different  causes  of 
action,  but  on  two  combinations  of  facts,  either  one  of  which  would 
establish  the  liability  of  the  defendant  in  the  same  way.  Taylor  Cotton 
Beed  Oil  d  Oin  Co.  v.  Pnmphrey  (Tex.  Civ.  Proo.)  32  S.  W.  226  (Citing 
Teas  V.  McDonald,  13  Tex.  353,  65  Am.  Dec.  65;  Floyd  v.  Patterson,  72 
Tex.  207,  10  S.  W.  626;  Compton  v.  Ashley  (Tex.  a  v.  App.)  28  S.  W. 
224). 

Barber  Asphalt  Paving  Co.  v.  Oogreve,  41  La.  Ann.  251,  5  So.  848  (excep- 
tion because  petition  enabled  plaintiff  to  rely  upon  either  of  two  statu- 
tory grounds  in  the  alternative,  not  sustainable)  ;  Williams  v.  Lowe,  4 
Neb.  382  (equitable  action,  both  on  the  ground  that  sale  was  void,  and 
that  the  purohaser  was  chargeable  as  trustee). 

A  complaint  in  an  action  to  remove  a  cloud  on  title  is  not  obnoxious  to 
the  objection  that  it  improperly  unites  several  causes  of  suit  because  it 
sets  out  several  reasons  why  the  outstanding  title  is  invalid.  Day  v. 
Sohnider,  28  Or.  457,  43  Pac.  650. 

Thompson  v.  Minford,  11  How.  Pr.  273  (contract  or  Judgment,  and  original 
consideration) ;  Walters  v.  Continental  Ins.  Co.  5  Hun,  343;  Durani  v. 
Gardner,  10  Abb.  Pr.  445,  19  How.  Pr.  94. 
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A  demurrer  on  the  ground  that  causes  of  action  are  improper^  united  will 
not  lie  where  plaintiff  sues  upon  a  bond  to  reooTer  a  sum  of  money 
named  therein,  and  his  complaint  allies  a  number  of  speeifie  breaches 
of  its  various  conditions.  Lyman  ▼.  Broadway  Oarden  Hotel  d  Cafe  Co, 
33  App.  Diy.  130,  53  N.  Y.  Supp.  347. 

Everitt  y.  Conklm,  90  N.  Y.  646,  15  Week.  Dig.  540  (action  for  monej  re- 
ceived, alleging  that  plaintiff  made  a  note  to  defendants  as  an  accommo- 
dation, and  had  to  pay  it;  that  the  note  was  made  under  an  agreement 
that  plaintiff  might  have  it  applied  on  a  contract  with  defendant,  which 
contract  defendant  broke  and  plaintiff  rescinded). 

See  cajes  to  note,  Munn  v.  Cook,  24  Abb.  N.  C  326. 

Cooipare  Armetrong  v.  Wing,  10  Hun,  520  (holding  that  defendant  cannot 
be  charged  in  the  same  count  both  as  heir  and  next  of  kin,  for  debt  ol 
decedent). 

•PhUHpa  V.  Chrham,  17  K.  Y.  270  (the  leading  caae). 

In  an  action  for  recovery  of  land,  it  was  held  that  plaintiff  had  a  right  to 
attack  the  deed  under  which  defendant  claims  title,  both  upon  legal 
grounds  and  upon  sud&  as  before  the  Code  were  of  purely  equitable  cog- 
nizance; that  so  far  as  substance  is  concerned  a  complaint  needs  only 
to  contain  facts  to  constitute  a  cause  of  action^  recognising  no  dis- 
tinction of  causes  of  action  between  l^al  or  equitaUe. 

Compare  OakvUle  Co.  v.  DoubU  Pointed  Took  Co,  106  N.  Y.  658,  11  N.  E. 
839.  Action  to  reform  contract  for  mistake.  The  trial  court  found 
on  sufficient  evidence  as  matter  of  fact,  that  no  nustake  existed,  the 
substantial  purpose  of  the  action  being  thereby  defeated.  Upon  appeal 
it  was  held  that  plaintiff  could  not  raise  the  further  question  of  the 
construction  of  the  contract  and  insist  that  its  true  meaning  is  pre- 
cisely what  it  would  have  been  if  the  instrument  were  reformed  ta 
asked;  that  such  a  question  was  a  purely  legal  one  and  did  not  belong 
to  the  equitable  action.  No  ground  existed  for  the  interposition  of 
equitj, 

10.  Several  demandi  for  relief  on  same  f aoti. 

Under  the  new  procedure,  a  demand  for  several  kinds  of  equitable 
relief,'  or  for  both  legal  and  equitable  relief,*  or  for  alternative  relief,* 
appropriate  to  the  same  state  of  facts  and  the  same  parties,  is  not  a 
misjoinder,  for  these  do  not  necessarily  make  more  than  one  cause  of 
ajction. 

^Hammond  ▼.  Cockle,  2  Hun,  495^  5  Thomp.  &  C.  56  (complaint  for  sereral 
kinds  of  relief,  e.  g,,  to  set  aside  a  deed^  partition  of  premises,  and  have 
dower  assigned,  is  not  necessarily  a  complaint  for  several  causes  of 
action) ;  People  v.  Metropolitan  Teleph,  d  Teleg.  Co.  31  Hun,  596,  598 
(action  to  restrain  the  completion  of  a  telephone  line,  to  remove  its 
incomplete  line  as  a  nuisance,  and  to  restore  the  street  where  it  ww 
located  to  its  original  condition). 

A  complaint  in  an  action  against  the  administrator  of  a  deceased  agent 


X. MIBJOHTDEB  OF  CAUSES.  747 

for  an  accounting,  etc,  demanding  judgment  against  the  administrator 
individually  for  the  payment  of  money  and  the  delivery  of  hooks  and 
property  of  plaintiff,  tdiich  came  to  deceased  as  such  agent,  and  which 
defendant  refused  to  deliver,  does  not  unite  two  causes  of  action.  Dof 
V.  Stone,  15  Abb.  Pr.  N.  S.  137,  6  Daly,  353. 

*SUf  V.  New  Meonoo  d  A,  R.  Co.  (Ariz.)  19  Pae.  6  {dictum,  as  to  statutory 
action  for  possession,  and  to  determine  conflicting  claims;  not  a  ques- 
tion of  misjoinder;  but  the  court  says  both  are  a  single  cause  of  action) . 

A  prayer  of  a  complaint  for  damages  for  breach  of  a  contract  and  one  for 
specific  performance  of  the  same,  based  upon  the  same  facts,  do  not 
render  the  complaint  obnoxious  to  the  objection  that  it  joins  several 
causes  of  action  without  separately  stating  them.  Legal  and  equitable 
relief  is  sought,  but  the  right  to  such  relief  is  based  on  the  same  facts. 
San  Diego  Water  Co.  v.  San  Diego  Flume  Co,  108  Cal.  549,  29  L.  IL  A. 
839,  41  Pac.  495. 

Petition  may  seek  as  a  single  cause  of  action  recovery  of  past  damages  for 
the  maintenance  of  a  private  nuisance,  and  an  injunction  against  the 
continuance  of  the  nuisance.  Whipple  v.  Uclntyre,  69  Mo.  App.  397.The 
double  relief  sought  in  this  case  does  not  constitute  a  union  of  two 
causes  of  action. 

Bullivan  v.  Sullivan  Mfg.  Co.  14  8.  C.  494.  In  an  action  upon  a  note  and 
as  account  of  a  corporation  against  the  corporation  and  its  directors, 
the  complaint  demanded  judgment,  (1)  for  the  amount  due  on  the  note 
and  account,  against  the  corporation;  (2)  judgment  against  the 
directors  for  said  amount;  (3)  that  the  corporation  be  dissolved;  (4) 
that  an  assignment  by  it  be  set  aside;  (5)  that  the  company  and  its 
oflioers  be  restrained  from  exercising  corporate  rights.  On  demurrer  for 
misjoinder  of  several  causes  of  action  it  was  held  that  the  question 
oould  not  be  raised  whether  plaintiff  was  entitled  to  any  or  all  of  the 
reliefs  demanded. 

JTeefts  V.  Gaalin,  24  Neb.  310,  38  N.  W.  797.  A  petition  whicAi  sets  forth 
a  cause  of  action  to  remove  a  cloud  from  title  and  in  a  second  count 
pleads  a  cause  of  action  in  ejectment  for  the  same  land  involved  in  the 
first  cause  of  action  is  not  demurrable  for  misjoinder;  ss  in  such  a  case 
there  is  but  one  cause  of  action,  although  different  forms  of  relief  are 
sought.  Such  a  petition  is  only  subject  to  a  motion  to  strike  out  or  to 
require  the  plaintiff  to  elect. 

*  MrJtifariousness  cannot  be  predicated  solely  upon  the  variant  prayers 
with  which  a  bill  may  conclude.  Florence  €hu,  Electric  Light  d  F. 
Co.  V.  Banhy,  101  Ala.  15,  13  So.  343.  A  bill,  the  averments  of  which 
are  not  duplex,  is  not  rendered  multifarious  by  the  addition  of  a  prayer 
for  alternative  relief. 

A  bill  to  enforce  a  mechanic's  and  materialman's  lien  on  certain  machinery 
constituting  a  sawmill,  and  upon  the  land  on  which  the  sawmill  plant 
is  located,  is  not  multifarious  because  it  alleges  that  one  of  the  de- 
fendants wrongfully  removed  the  machinery  from  the  sawmill  after 
complainant's  lien  attached,  and  carried  it  out  of  the  state,  nor  becauan 
ol  its  prayer  that  sueh  defendants  be  decreed  to  be  trustees  and  be  required 
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either  to  rettim  the  property  or  to  aecount  for  the  Tilae  thereof  to 
plainant.    ChrUtian  d  C.  Qroeery  Co.  y.  Kling,  121  Ala.  292,  25  So.  629. 

A  bill  may  be  framed  in  a  double  aspect  embracing  alternative  arermenti 
for  relief  provided  each  aspect  entitles  the  complainant  to  svrtwtantially 
the  same  relief  and  the  same  defenses  are  applicable  to  eadi.  If  the 
causes  of  action  presented  are  so  distinct  as  to  require  inoonsistect 
and  repugnant  reliefs  and  different  defenses,  the  bill  is  demurrable  on 
the  ground  of  multifariousness.  Hall  v.  Bendenon,  114  Ala.  601,  21  So. 
1020. 

A  bill  may  be  framed  with  a  double  aspect  with  prayer  for  alternative  re- 
lief, but  the  relief  sought  must  be  founded  upon  the  same  facts.  Jfe- 
Graw  V.  Woods,  96  Fed.  56. 

In  an  action  to  compel  the  spedfie  performance  of  a  contract  to  ooovej 
certain  land,  and  praying  damages  in  case  for  sufficient  reason  this  could 
not  be  done,  it  was  held  error  to  sustain  a  demurrer  for  misjoinder.  Tb^ 
cause  of  action  was  plaintiff's  right  and  defendant's  wrong,  aod  ask- 
ing alternative  relief  does  not  amount  to  two  causes  of  action.  Hetirp 
Y.  MoKittnck,  42  Kan.  485. 

It  seems  that  a  complaint  for  specific  performance  of  a  contract  to  devise^  or 
for  the  value  of  services  rendered  under  such  contract,  does  not  im- 
properly join  separate  causes  of  action.  No  objection  was  made  ti 
trial.    Scoggins  v.  Smith,  31  S.  C.  605,  9  8.  E.  971. 

Alternative  and  inconsistent  cases  coupled  with  prayers  for  altematiYe  and 
inconsistent  relief  cannot  be  stated  in  the  same  biU.  But  upon  a  given 
case  there  may  be  prayers  for  consistent  alternative  relief.  Merr%ma» 
V.  Chioago  d  E.  /.  R.  Co.  12  C.  C.  A.  275,  24  U.  S.  App.  428,  64  Fed. 
696. 

A  bill  seeking  to  redeem  from  a  corporation  property  obtained  from  aa- 
other  company,  and  to  acquire  and  appropriate  bonds  issued  by  the  for- 
mer to  secure  and  confirm  its  title  to  such  property,  is  multifarious  and 
contradictory,  since  the  alternative  cases  stated  cannot  be  the  foudt- 
tion  for  precisely  the  same  relief.    Ihid» 

11.  Incidental  demands. 

The  same  principle  applies  alike  where  the  main  object  of  tie  action 
is  specific  equitable  relief,  and  damages  are  asked  as  incidental  to  the 
same  wrong;*  where  the  main  object  of  the  action  is  recovery  of  a 
money  judgment  or  of  possession  of  specific  real  or  personal  property* 
(usually  sought  by  ejectment  and  replevin),  or  specific  equitable  re- 
lief and  incidental  equitable  relief  such  as  the  reformation  of  an  in- 
strument is  asked  as  a  necessary  preliminary,  or  the  canoelation  of  an 
instrument  is  asked  in  order  to  avoid  an  anticipated  defense. 

*  A  prayer  for  the  reformation  of  a  contract  may  in  Arizona  be  joined  with 
a  prayer  for  damages  for  its  breach,  in  a  complaint  in  an  action  at 
law.    Pringle  v.  Hall  (Ariz.)  58  Pac  740. 

QrandOfia  v.  Lovdal,  70  Cal.  161,  16  Pac  623   (action  to  abate  nuisance. 
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and  for  damages, — ^Held,  not  a  misjoinder) ;  Bailey  ▼.  Dote,  71  Oal. 
34,  11  Pac  804  (action  to  abate  nuisance  and  for  penal ty,  not  a  mls^ 
joinder). 

*In  replevin  by  a  mortgagee  for  personal  property,  demands  for  possession 
of  the  property  and  for  judgment  for  the  debt  secured  thereon  are 
properly  joined.    Kiger  v,  Harmon,  113  N.  C.  406,  18  S.  E.  616. 

Skepard  y.  Manhattan  R.  Co,  26  Jones  &  S.  6,  6  N.  Y.  Supp.  189  (action 
to  enjoin  maintaining  elevated  railroad,  and  for  damages,  only  a  single 
cause  of  action) ;  Trowbridge  y.  True,  52  Conn.  190,  52  Am.  Hep.  579 
(injuncti<Hi  and  damages  for  excavating  land  adjoining  plaintiff.  The 
court  says:  ''Where  each  relief  is  asked  upon  precisely  same  facts  no 
good  reason  why  they  should  be  repeated  in  a  second  count."  This, 
however,  arose  on  motion,  and  not  on  demurrer)  ;  Akin  t.  Davis,  11 
Kan.  580  (action  for  damages  for  overflovt-ing  lands,  and  injunction 
against  continuance,  held,  not  a  misjoinder)  ;  Duvall  v.  Tinsley,  64  Mo. 
93  (a  claim  for  specific  performance  and  for  rents  and  profits  may  he 
united.  Such  petiUon  is  not  multifarious,  as  there  is  but  a  single 
cause  of  action) ;  Hutchinson  v.  Ainsworth,  73  Cal.  452  (foreclosure 
and  reformation  of  mortgage ;  Citing  Pom.  Remedies,  459 ;  Meyer  v.  Van 
Collem,  7  Abb.  Pr.  222,  28  Barb.  230;  MoOlurg  v.  Phillips,  49  Mo.  315; 
Miller  v.  Kolb,  47  Ind.  220). 

A  deed  may  be  reformed  and  the  title  quieted  in  the  same  acti(».  Hunter 
V.  McCoy,  14  Ind.  528. 

Id  an  action  l^  executors  and  trustees  to  cancel  a  bond  as  immoral  and 
contrary  to  public  policyj  and  to  recover  money  deposited  to  secure  a 
surety  thereon,  the  complaint  does  not  improperly  join  two  causes  of 
action.  The  object  of  the  suit  is  single, — to  have  the  money  restored 
to  the  trust  fund  from  which  it  was  taken.  The  right  to  that  relief 
would  follow  from  the  cancelation  of  the  bond.  Zimmerman  y.  Kinkle, 
108  N.  Y.  287,  15  N.  E.  407. 

Miller  v.  Coates,  66  N.  Y.  609,  Reversii^  4  Thomp.  &  C.  429  (action  for  ac- 
counting. Allegation  of  release  wrongfully  exacted,  and  prayer  that 
it  be  surrendered,  not  necessary,  but  did  not  vitiate) ;  Wade  v.  Rusher, 
4  Bosw.  537;  Henderson  v.  Henderson,  44  Hun,  420  (for  removal  of 
cloud,  and  partition). 

In  an  action  by  taxpayers  to  restrain  city  officials  from  satisfying  a  judg- 
ment for  an  amount  less  than  is  due  thereon,  and  from  substituting 
another  attorney  in  the  place  of  the  attorney  who  recovered  the  judg- 
ment, a  prayer  for  relief  asking  a  perpetual  injunction  restraining  the 
settling,  satisfying,  etc.,  of  the  judgment,  and  the  substitution  of  any 
attorney  in  the  place  of  the  plaintiff's  attorney,  states  but  one  cause  of 
action.    Standart  v.  Burtis,  46  Hun,  82,  86,  15  N.  Y.  S.  R.  145. 

In  mechanics'  lien,  a  complaint  which  seeks  to  enforce  the  lien  and  joins 
as  defendants  parties  to  conveyances  alleged  to  be  fraudulent,  and  asks 
that  the  conveyances  be  declared  void,  sets  up  only  one  cause  of  action. 
Tisdale  v.  Moore,  8  Hun,  19. 

Under  the  Code  it  is  not  improper  to  render  judgment  for  reformation 
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of  a  eontiaet  and  its  mJamtmeBk  Ib  ike  mom  aetioaL    (SFZote  /iml  Oo.  r. 
BopU,  21  Ohio  St  119. 

In  a  suit  to  have  a  deed  declared  a  mortgage,  for  ite  foredoeore^  and  to 
•et  aside  a  subeeqiient  deed  aa  a  forgery,  there  is  no  miBJainder;  the  re- 
lief sought  heing  essential  and  a  prerequiute  to  plaintiff's  right  of  fore- 
closure.   ifooM  V.  MoKnight,  54  Wis.  661,  11  N.  W.  800. 

*A  bill  in  equity  for  reformation  of  a  mortgage  and  for  foreelosnre  is  not 
multifarious.    Hendon  t.  MorrtM,  110  Ala.  106,  20  So.  27. 

Only  one  cause  of  action  is  set  out  in  a  complaint  oontaining  the  nimasniy 
allegations  for  foreclosure  of  a  mortgage  and  for  reformation  of  the 
certificate  of  acknowledgment  to  such  mortgage.  Vermont  Loam  d  T. 
Co.  #.  MeOregor,  (Idaho)  61  Pac.  102. 

In  an  action  for  conversion  an  allegation  that  plaintiff  had  given  defend- 
ant a  chattel  mortgage  on  the  goods,  but  that  it  was  void  for  usury, 
and  prayer  t^  at  it  be  canceled,  is  merely  incidental  to  plaintifi^s  title 
and  right  to  recover  for  the  conversion.    W^h  v.  Piatt,  32  Hun,  194. 

Van  VoorhU  v.  KeUy,  31  Hun,  293  (ejectment.  Allegations  showing  that 
defendant's  :laim  of  title  was  fraudulent,  not  improper.  As  to  the  al- 
legations of  fraudulent  proceedings,  etc.,  the  court  says  that  these  do  sot 
deprive  the  action  of  its  diaraeter  as  an  action  to  recover  the  posies- 
sion  of  the  property.  They  merely  indicate  the  grounds  on  which  soch 
proceedings  should  be  set  aside;  and  were  properly  made  to  apprise 
defendants  of  the  objections  made  to  the  title  under  which  defendant'^ 
hold  p^^soession;  Citing  Lattin  v.  MoCarty,  41  N.  Y.  107;  PhiUip9  v. 
Oorkam,  17  N.  Y.  270) . 

A  complain^,  seeking  to  have  a  written  contract  reformed,  and  for  judgment 
thereon  when  reformed,  states  but  a  single  cause  of  action.  Oooding  r. 
McAHste^t  9  How.  Pr.  123;  Weinberger  v.  Merchants'  Ine,  Co.  41  La. 
Ann.  31,  4  So.  728. 

A  mistake  ir.  a  promissory  note  in  the  amount  for  which  it  was  given  may 
be  reformed  and  judgment  rendered  for  the  amount  due.  Rigehee  t. 
Trees,  2\  Ind.  227. 

Under  Ind.  Rev.  Stat,  ft  280,  allowing  plaintiff  to  join  such  other  matttf  in 
his  complaint  as  may  be  necessary  for  a  complete  remedy  and  speedy 
satisfaction  of  his  judgment,  the  same  proceedings  may  include  the  col- 
lection of  a  debt  and  the  setting  aside  of  a  fraudulent  eonveyancr. 
Botcen  v.  State,  121  Ind.  236,  23  N.  E.  75  (Citing  Hamilton  ▼.  Barridc 
low,  96  Ind.  398;  Carr  v.  Huette,  73  Ind.  378;  Lindley  v.  Croes,  31  Ind. 
106,  99  Am.  Dec  610;  Frank  v.  Kessler,  30  Ind.  8). 

12.  Tnconsistent  relief. 

If  the  facts  stated  constitute  but  a  single  cause  of  action  for  which 
some  of  the  relief  asked  is  appropriate,  the  objection  that  relief  appro- 
priate only  for  another  cause  of  action  not  stated  is  also  asked  will  not 
Rustain  a  demurrer  for  misjoinder  of  causes  of  action.* 

•  n:ir8  V.  Johnson,  67  Wis.  617,  30  N.  W.  721;  Turner  v.  Dayles,  5  App.  Div. 
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023,  39  N.  Y.  Supp.  518;  Fernandez  y.  Fernandez,  15  App.  Div.  469,  44 
N.  Y.  Supp.  499;  CoUtrum  t.  Minneapolis  d  8t.  L.  R.  Co.  31  Minn.  367, 
18  N.  W.  94  (allegations  of  an  luilawful  entry  and  occupation  by  defend- 
ant, and  demand  of  judgment  both  for  posseitoion  and  for  an  injunction 
restraining  the  continuance  of  the  trespass). 

A  demurrer  for  misjoinder  of  two  causes  of  action  will  not  lie  where  there 
18  a  statement  of  one  good  cause  of  action,  and  an  attempted  statement 
of  another  calling  for  a  species  of  relief  which  could  not  be  granted  un- 
der any  state  of  the  pleading.  Times  Pub.  Co.  ▼.  Everett,  9  Wash.  518, 
37  Pac.  695. 

A  complaint  is  not  demurrable  on  the  ground  of  a  misjoinder  of  causes  of 
action,  merely  because  in  its  body  it  sets  up  a  cause  of  action  on  a  treas- 
urer's bondy  and  in  its  prayer  asks  for  damages  which  would  only  be  re- 
coyerable  in  a  penal  action.  Ventura  County  r.  Clay,  114  Cal.  242,  46 
Pae.  9. 

13.  AggraTation,  though  such  as  might  be  a  cause  of  action  by  itself. 

Where  a  sufiicieiit  cause  of  action  for  a  tort  ia  well  pleaded,  the  ad- 
dition of  matter  of  aggravation  to  enhance  the  damages  is  not  a  mia- 
joinder,  even  tliough  such  matter  might  sufBoe  to  make  out  a  cause  of 
action  by  itself ,  such  as  could  not  be  joined  with  the  cause  alleged  aa 
the  gravamen  of  the  action.^ 

^  Grant  ▼.  MoCarty,  38  Iowa,  468  (injury  to  personal  property  of  joint  ten- 
ants; assault  on  them  inflicted  at  the  same  time  may  be  also  alleged. 
Dictum).  To  same  effect,  Razzo  ▼.  Vami  (Gal.)  21  Pac  762;  Benneti 
T.  Molntyre,  121  Ind.  231,  6  L.  R.  A.  736,  23  N.  E.  78  (action  for  tres- 
pass to  realty.    Allegation  of  insult  to  plaintiif's  wife). 

There  is  no  improper  joinder  of  different  causes  of  action  in  a  petition  com- 
plaining of  a  malicious,  forcible  trespass,  because  of  the  presence  of  al- 
legations of  plaintiff's  unlawful  arrest  in  resisting  the  trespass,  where 
they  were  inserted  for  the  purpose  of  increasing  the  damages  by  show- 
ing aggravating  circumstances  connected  with  the  trespass.  Koerher  t. 
Veto  Orleans  Levee  Board,  61  La.  Ann.  523,  2o  So.  416. 

A  oomplaiat  in  an  action  for  a  trespass  on  plaintiff's  land,  ejecting  him 
therefrom  and  converting  his  property,  states  but  a  single  cause  of  ac- 
tion, notwithstanding  an  allegation  that,  after  forcibly  assaulting  and 
ejecting  plaintiff,  defendant  falsely  caused  him  to  be  arrested  and  taken 
through  the  public  streets  of  a  city  to  a  stationhouse,  in  charge  of  a 
policeman.  Bahr  v.  Boley,  85  Hun,  448,  32  N.  Y.  Supp.  881.  The  court 
said:  "There  is  no  doubt  that,  in  an  action  for  trespass  on  lands,  the 
plaintiff  could  allege  and  prove  all  his  injuries  caused  by  the  trespass, 
either  to  bis  person  or  to  his  personal  property.  In  such  case  the  cause 
of  action  would  be  the  trespass,  and  the  injury  to  person  and  property 
will  not  be  an  independent  cause  of  action  but  aggravations  of  the 
damage." 

A  eount  in  trover,  and  another  alleging  forcible  taking  poosessioa  of  plain- 
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tiff's  premiMS,  aeliiiig  goods,  interrupting  of  business,  etc.,  were  lield  on 
motion  in  arrest  for  misjoinder,  not  to  be  separate  causes  of  action; 
tiiere  bei^g  no  appropriate  allegation  of  breaicing,  etc,  for  trespan  to 
realty.    Belden  ▼.  Oranniss,  27  Conn.  611. 

Cincinnati,  H.  d  D,  R,  Co.  v.  Cheater,  57  Ind.  297  (negiigenoe;  to  the  injury 
of  plaintifT's  person  and  also  loss  of  service;  and  incurring  of  medical 
expenses) ;  Whatling  ▼.  Naahf  41  Hun,  579  (trespass  to  real  property: 
with  allegation  of  injuries  to  personal  property) ;  Oilhert  ▼.  Pritchard^ 
41  Hun,  46,  2  N.  Y.  S.  R.  663  (refusal  to  compel  separate  statement). 

Contra,  Chunn  ▼.  Felloica,  41  Hun,  257. 

Behinger  ▼.  Stceei,  1  Abb.  N.  G.  263,  6  Hun,  478;  Sheldon  t.  Lake,  9  Abb. 
Pr.  K.  S.  306;  Ewner  y.  Earner,  2  Abb.  N.  C.  108  (injuries  to  person  and 
property,  etc) ;  Brewer  y.  Temple,  15  How.  Pr.  286  (assault  and  bat- 
tery with  allegations  of  defamation  in  the  same  transaction).  Contra, 
Andereon  y.  Hill,  53  Barb.  238.  Root  v.  Foster,  9  How.  Pr.  37  (on  mo- 
tion to  strike  out) . 

e  Objection  to  Misjoinder  of  Causes  of  Action  Turning  on  the  Na- 
ture of  the  Claims. 

14.  Contract  and  tort. 

At  common  law,  contract  and  tort  cannot  be  joined.* 

Under  the  new  procedure,  separate  claims  on  contract  and  for  tort 
cannot  be  joined  in  an  action  of  a  legal  nature,  unless  the  statute,  ex- 
pressly or  bj'  implication,  sanctions  it.* 

It  is,  however,  the  better  opinion  that  in  those  states  where  the 
statute  allows  causes  of  action  '^arising  out  of  the  same  transaction'* 
to  be  joined,  contract  and  tort  may  be  joined  if  so  arising.* 

But  to  resist,  on  this  ground,  a  demurrer  for  the  misjoinder  of 
causes  which  otherwise  could  not  be  joined,  it  must  appear  by  the 
complaint  that  they  did  arise  out  of  the  same  transaction.^ 

^Noetling  v.  Wright,  72  111.  390;  Pennsylvania  R,  Co,  t.  Zug,  47  Pa,  480; 
Bull  V.  Mathetca,  20  R.  I.  100,  37  Atl.  536,  holding  that  a  misjoinder, 
under  the  oonunon-law  pleading,  of  a  count  sounding  in  tort  ivith  one 
sounding  in  contract,  is  fatal  not  only  on  demurrer,  but  also  on  motum 
in  arrest  of  judgment. 

A  declaration  cannot  unite  a  count  in  tort  with  one  on  contract  although 
the  contract  is  an  implied  one  resulting  from  the  waiver  of  a  tort.  Oar^t 
V.  Ahingion  Pub.  Co,  94  Va.  775,  27  S.  £.  595. 

But  under  the  present  practice  in  scTcral  common-law  procedure  states, 
trespass  and  tresp.\ss  on  the  case  may  be  joined.  Barker  ▼.  Koozier,  80 
111.  205;  Black  v.  Hoicard,  50  Vt.  27;  Hagar  v.  Brainerd,  44  Vt.  294. 

Counts  in  case  and  assumpsit  may  be  joined  in  a  declaration  on  a  single 
cause  of  action.    Broadhursi  v.  il organ,  66  N.  H.  480,  29  Atl.  553. 

A  declaration  in  assumpsit  is  not  made  one  in  case  by  omiting  the  words 
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"in  auumpsit"  after  the  words  "trespass  on  the  case,"  in  describing  tha 
eharacter  of  the  action.    Gray  v.  Kemp,  88  Va.  201,  10  S.  £.  225. 

*A  complaint  which  aa  originally  drawn  counted  upon  the  want  of  due  dili- 
gence, or  upon  negligence  of  defendant  in  presenting  a  check,  in  conse- 
quence of  which  the  amount  thereof  was  lost  to  the  drawer  owing  to  the 
failure  of  the  bank  on  which  it  was  drawn  during  the  delay,  is  rendered 
obnoxious  to  a  demurrer  for  misjoinder  of  counts  by  the  addition  of  a  new 
count  based  upon  the  yidlation  of  an  agreement  alleged  to  have  been 
made  by  defendant  when  he  accepted  the  check,  with  reference  to  the 
time  in  which  he  would  present  the  same.  Morria  t.  Eufaula  Nat,  Bank^ 
122  Ala.  580,  25  So.  499. 

Not  allowable  to  join  a  count  in  case  with  one  in  assumpsit.  Defect  prop- 
erly taken  advantage  of  by  demurrer  to  the  entire  complaint.  Ibid, 

A  complaint  in  an  action  against  a  oonmion  carrier  is  demurrable  for  mis- 
joinder of  counts,  where  breach  of  a  contract  to  safely  transport  prop- 
erty is  set  up,  the  bill  of  lading  declared  on,  and  a  third  count  is  in 
trover  for  a  conversion  of  the  goods.  Louisville  d  N,  R,  Co.  v.  Brink' 
erhoff,  119  Ala.  528,  24  So.  885. 

The  fact  that  a  tort  is  relied  on  in  the  first  count  of  a  complaint  in  an 
action  against  the  sheriff  on  his  official  bond,  cannot  affect  the  waiver 
of  such  tort  in  the  second  eount.  Brown'Y,  Tillman,  121  Ala.  626,  25  So. 
836. 

That  plaintiff  in  an  action  for  breach  of  promise  to  marry,  relying  upon 
such  promise,  allowed  herself  to  be  seduced  by  the  defendant,  may  be 
set  up  in  the  complaint  by  way  of  aggravation  of  damages,  without 
rendering  the  complaint  objectionable  as  improperly  uniting  a  cause 
of  action  for  seduction  with  one  for  breach  of  promise  to  marry.  Oeiger 
V.  Payne,  102  Iowa,  581,  09  N.  W.  554,  71  N.  W.  571. 

In  Colorado  (Sess.  Laws,  Code  Civ.  Proc.  1887,  §  70)  may  be  joined  "all 
actions  sounding  only  in  damages,  whether  the  same  be  for  breach  of 
contract  sealed  or  paiol,  express  or  implied,  or  for  injuries  to  property, 
person  or  character,  or  for  any  two  or  more  of  these  causes;  and  in  all 
cases  it  shall  be  necessary  to  state  separately  in  the  complaint  the  dif- 
ferent causes  for  which  the  action  is  brought,  and  in  all  cases  equitable 
relief  may  l>e  granted." 

In  Connecticut  (IVaetice  Act,  Qen.  Stat  1888,  S  878)  may  be  joined 
claims,  whether  in  contract  or  tort,  or  botli,  arising  out  of  the  same 
transaction  or  transactions  connected  with  the  same  subject  of  action. 

In  Florida  (Rev.  Stat.  [1892]  §  1004),  causes  of  whatever  kind,  provided 
they  be  by  and  against  the  same  parties  and  in  the  same  rights,  may  be 
joined  in  the  same  suit;  but  this  shall  not  extend  to  replevin  or  eject- 
ment. 

In  Georgia  (Code  1895  S  4944),  contract  and  tort  cannot  be  joined.  MoLei^ 
don  V.  AtUuitio  d  W.  P.  R,  Co,  54  Ga.  293,  296.  (Trespass  and  use  and 
occupation). 

In  Illinois,  debt  and  case  cannot  be  joined.    Confrey  v.  Stark,  73  111.  187. 
Nor  breach  of  contract  ami  deceit.    Noetling  v.  Wright,  72  III.  390. 

In  Indiana  (Civ.  Proc.  1881;  Rev.  Stat.  1901,  chap.  2,  §  278  [106]),  oon- 
Abb.  Pl.  Vol.  I.— 48. 


7M  BBIXV  ON  PULABIKQS ^DEMUBBEB. 

traet  and  tort  cannot  be  joined.    Boyer  ▼.  Tiedeman,  34  Ind.  72;  Clark 
T.  Lineherger,  44  Ind.  223. 

In  Iowa  (Code,  |  2630),  permitting  the  joinder  of  causes  of  whaterer  kind, 
where  each  may  be  prosecuted  in  the  same  proceedings,  it  is  no  ob- 
jection that  the  daims  are  not  oonsistent.  Foster  v.  Hinson,  70  Iowa, 
714,  39  N.  W.  682  (claim  for  rent  under  implied  contract  and  for 
damages  for  the  wrongful  occupation ) ;  Turner  v.  Fir9t  NiU.  Bankf  25 
Iowa,  562  (fraudulent  embezUement  of  bonds  and  contract  to  safely 
keep). 

In  Massadiusetts  (Rev.  Laws,  [1902],  diap.  173,  S  6),  it  is  provided  thst 
"actions  of  contract  and  actions  of  tort  shall  not  be  joined ;  but  if  R  is 
doubtful  to  wbich  division  a  cause  of  action  belongs,  a  count  in  contract 
mfiy  be  joined  with  a  count  in  tort  with  an  averment  that  both  are 
fur  one  and  the  same  cause  of  action.  Teague  v.  /rtt4ii,  134  Mass.  303: 
Mahofi'  V.  Blake,  125  Mass.  477,  and  cases  cited.  To  same  effect  even 
though  the  writ  is  entitled  as  on  contract.  Huleti  v.  Pialey,  97  Mafia 
29.  Otherwise  if  the  claim  on  contract  rests  on  a  waiver  of  the  tort 
Vlapp  V.  Campbell,  124  Aiass.  50.  It  must  appear  that  both  ooonts  axe 
for  one  and  the  same  cause.  Kellogg  v.  Kimball,  122  Mass.  193. 
Counts  in  contract  and  in  tort  cannot  be  properly  joined  in  the  s^pe 
suit  unless  they  are  for  the  same  cause  of  action.  Hoist  v.  Btewart,  Isi 
Mass.  516,  37  N.  E.  755. 

Id  Minnesota  (Gen.  Stat.  [1894]  5260),  tort  and  contract  arising  out  of  the 
same  transaction  may  be  joined.  Hvmphrey  t.  Merriam,  37  Minn  J. 
35  N.  W.  365,  and  canes  cited. 

Alsi'  allowed  in  New  Hampshire  under  a  statute  similar  to  Massaehusetts 
Craicford  v.  Parsons,  63  N.  H.  438. 

A  complaint  in  an  action  by  a  receiver  of  a  corporation  against  a  director 
ii  demurrable  for  misjoinder  of  causes  of  action  under  N.  Y.  Code  GIt. 
Proc.  S  484,  where  one  cause  of  action  is  for  money  had  and  received  for 
the  corporation,  and  is  based  upon  the  payment  of  a  sum  to  defendant 
by  a  third  person  in  consideration  of  his  agreement  to  resign  as  a  diiw- 
tor  and  allow  the  later  to  be  elected  in  his  stead;  and  the  other  is 
based  on  the  same  transaction,  but  claims  damages  on  the  ground  that 
it  was  fraudulent  and  void  and  damaged  the  corporation,  as  the  first 
is  on  a  contract  and  the  second  is  for  a  tort,  and  they  are  inconsistent 
UcClure  v.  WUson,  13  App.  Div.  274,  43  N.  Y.  Supp.  209. 

'CauseR  of  action  otherwise  not  joinable  may  be  united  when  th^  arae 
out  of  the  same  transaction.  Polley  v.  Wilkisson,  5  N.  Y.  Civ.  Proc  Bep. 
135;  Hodges  v.  Wilmington  d  W,  R.  Co,  105  N.  C.  170,  10  S.  E.  917. 

Contra,  TeaU  v.  Syracuse,  32  Hun,  332;  Sullivan  v.  Veu>  York,  N.  H.  d  B. 
IL  Co.  19  Blatchf.  388,  11  Fed.  848,  61  How.  Pr.  490;  hee  Bank  v.  Kitt^- 
%ng,  7  Boew.  604,  11  Abb.  Pr.  435,  dictum,  the  point  decided  being  that 
the  objection  waa  too  late  at  trial. 

A  cause  of  action  for  breach  of  a  contract  to  take  and  pay  for  certain 
machines  at  an  agreed  price  may  be  joined  in  the  same  count  with  an 
action  for  a  conversion  of  the  machines,  where  only  one  recovery  is 
claimed.  Craft  Refrigerating  Mach,  Co.  v.  Quinnipicui  Bretcing  Co,  63 
Conn.  551,  29  Atl.  76. 
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The  principle  that  an  acticm  in  tort  cannot  be  united  with  one  in  con- 
tract applies  only  where  they  arise  out  of  transactions  connected  witli 
different  subject-matters.    Daniels  ▼.  Boater,  120  N.  C.  14,  26  8.  K  635. 

8ee  also  chapter  vii.,  §  24,  ante. 

An  action  by  a  stockholder  against  an  assignee  of  a  railroad  for  neglecting 
to  sue  the  officers  of  the  company,  and  against  the  officers  to  recover  the 
company's  money  misappropriated  by  them,  may  be  joined,  notwith- 
standing the  suit  to  settle  the  trust  is  founded  on  contract,  and  right  of 
action  against  the  officers  on  tort,  as  both  are  connected  with  the  same 
transaction.    Janes  v.  Johnson,  10  Bush.  649. 

Under  the  Iowa  Code,  fi  2630,  permitting  the  joinder  of  causes  of  whatever 
kind  where  they  all  may  be  prosecuted  in  the  same  kind  of  proceedings 
provided  they  afTect  all  the  parties,  etc.,  contract  and  tort  may  be 
joined.    Jack  v.  Des  Moines  <£•  Ft,  D.  H.  Co,  49  Iowa,  627. 

In  New  York  tlie  question  is  complicated  by  the  amendment  to  the  sections 
authoriring  arrest  for  tort,  which  prescribes  that  the  ground  of  arrest 
must  be  alleged  in  the  complaint,  and  that  when  so  alleged  plaintiff 
cannot  recover  unless  he  proves  it  (Code  Civ.  Proc.  §{  549,  550).  It  is, 
however,  also  settled  that  by  joining  a  cause  of  action  on  which  defend- 
ant may  be  arrested  with  one  on  which  he  cannot,  he  waives  the  right 
to  arrest;  and  also  that  allegations  inserted  merely  for  the  purpose  of 
showing  a  right  to  arrest  do  not  change  a  cause  of  action  on  contract 
into  a  cause  of  action  for  tort;  and  moreover  that  the  rule  that  plain- 
tiff cannot  recover  unless  he  proves  at  the  trial  the  ground  of  arrest 
alleged  by  him  may  be  met  by  allowing  amendment  at  the  trial  striking 
out  the  unproved  allegations,  and  then  giving  judgment  as  if  th^  had 
not  been  inserted.  For  the  object  of  the  amendment  was  to  prevent  a 
plaintiff  who  recovers  on  a  record  showing  only  a  contract  following  it 
by  a  body  execution  on  questions  of  fraud  not  tried.  Under  these  rules, 
considered  together,  there  seems  to  be  no  good  rf*a.Hon  why  contract  and 
tort  arising  out  of  the  same  transaction  may  not  be  joined  in  New 
York  as  well  as  elsewhere. 

•Qertler  v.  Linscott,  26  Minn.  82,  1  N.  W.  579;  Flynn  ▼.  BaOey,  60  Barb. 
73.  holding  that  the  general  allegation  was  not  enough,  but  facts  by 
which  the  court  could  see  the  identity  must  be  stated. 

Compare  Pearson  v.  Milwaukee  d  Si.  P.  R.  Co,  45  Iowa,  497;  BummerviUe 
V.  Metcalf,  15  N.  Y.  Week.  Dig.  154;  Foref  v.  Mattice,  14  How.  Pr.  91; 
Carney  v.  Bernheimer,  3  N.  Y.  Month.  L.  Bui.  22;  Smith  ▼.  Douglass,  15 
Abb.  Pr.  206. 

15.  —  electing  between  contract  and  tort. 

It  is  consonaDt  with  the  principles  of  equity  and  of  the  new  pro- 
cedure to  hold  that  even  where  plaintiff  cannot  recover  both  upon  a 
oontmct  and  upon  a  tort  committed  in  the  same  transaction,  yet  his 
pleading  both  is  not  a  misjoinder  unless  a  material  (i.e.,  essential) 
fact  in  one  is  absolutely  inconsistent  with  the  tnith  of  such  a  fact  in 
the  other.     In  this  view  a  claim  to  recover  damages  for  a  breach  of 
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oontract  is  joinable  with  a  claim  for  damages  for  deceit  in  induciiig 
the  making  of  the  contract,  although  plaintiff  may  usually  be  required 
to  elect  before  the  close  of  the  trial;  but  it  is  not  joinable  with  a 
claim  treating  the  oontract  as  absolutely  void  by  reason  of  such  de- 
ceit, for  one  rests  on  an  election  to  affirm  the  contract,  the  other  on 
its  disaffirmance. 

But  the  majority  of  the  authorities  hold  that,  in  actions  of  a  l^;al 
nature,  if  facts  alleged  are  such  as  to  require  plaintiff  to  elect  before 
recovery,  the  objection  is  available  on  demurrer  for  misjoinder.* 

*■  A  count  for  deoeit,  and  a  eount  for  money  received  by  means  of  such  de- 
ceit, may  be  joined.    Woodbury  r.  Dtlap,  1  Thompw  ft  G.  20. 

And  see  note  1  to  f  16,  infra. 

Contra,  Bowman  ▼.  Pi^eU,  15  Jones  &  S.  403,  12  N.  Y.  Week.  IHg.  307 
(fraud  and  money  had  and  received  thereby,  not  joinable;  TeoZI  ▼.  Syn- 
cuse,  32  Hun,  332;  Dodge  ▼.  Glendenning,  10  N.  Y.  S.  R.  8,  27  N.  Y. 
Week.  Dig.  143  (money  received  and  conversion,  not  joinable) ;  Sweet 
T.  Ingereon,  12  How.  Pr.  331  (warranty,  and  deceit) ;  Springeteed  v. 
Laweon,  14  Abb.  Pr.  328,  23  How.  Pr.  302;  Hendereon  ▼.  Bojfd,  85  Tenit 
21,  1  8.  W.  498  (trespass  for  personal  injuries;  and  oompromise  of 
plaintiff's  claim  for  damages  therefor). 

6ee  Statutes  in  Note  to  S  14,  supra. 

16.  Warranty  and  false  representatioBi. 

Whether  it  is  allowable  to  unite  a  cause  of  action  upon  a  contract 
— as,  for  instance,  a  warranty  of  a  chattel  sold, — ^with  a  cause  of  ac- 
tion for  false  representations  inducing  the  oontract,  compare  the  fol* 
lowing  cases  :^ 

^  Afftrmative :  Rohineon  ▼.  Flint,  7  Abb.  Pr.  393,  note  ( false  representationi 
in  inducing  plaintiff  to  contract,  and  a  breach  of  the  same  contrtct 
may  be  joined.  "Transaction"  means  the  whole  proceedings,  commen- 
dng  with  the  negotiation  and  ending  with  the  performance  of  the  oon- 
tract, where  the  matter  in  controversy  arises  out  of  a  contract)  ;  Hum- 
phrey y.  Merriam,  37  Minn.  502,  36  N.  W.  365  iCitii^  Gertler  ▼.  Liiw 
coti,  26  Minn.  62,  1  N.  W.  579). 

In  The  Director,  36  Fed.  336,  on  appeal  from  the  district  court  in  an  ac- 
tion to  recover  damages  for  breach  of  warranty  of  seaworthiness  it  wai 
held  proper  to  join  a  cause  of  action  for  the  possession  of  wheat  de- 
Uvered  under  tihe  warranty. 

Vegative:  MitoheU  ▼.  Georgia  R.  Co.  68  Ga.  644  (damages  for  breach  of 
contract  for  transportation  of  live  stock.  Held,  amendment  cAiaigin^ 
fraudulent  and  deceitful  representations  as  to  capacity  and  construc- 
tion of  cars  to  induce  shipment  by  plaintiff  could  not  be  allowed.  See 
the  Georgia  statute  under  $  14,  supra)  ;  Seymour  ▼.  Lorillard,  8  K.  Y. 
Civ.  Proc.  Rep.  90  ( warranty  and  deceit) . 
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17.  Express  and  implied  oontract. 

A  cause  of  action  upon  a  contract  implied  by  waiving  the  tort  is  a 
cause  of  action  upon  contract,  and  may  be  united  with  another  cause 
of  action  upon  contract^ 

Contracts  express  or  implied  may  now  generally  be  joined.* 

^Steuxtrt  V.  Baldenion,  10  Kan.  131. 

Action  in  aasumpsit  for  fraudulently  obtaining  money  by  transfer  of  ship- 
ping receipt  accompanied  by  false  statement  of  B  (who  was  alleged  to 
be  acting  for  defendants)  that  the  property  had  been  shipped.  Plaintiff 
alleged  the  common  counts,  and  also  a  special  one  charging  the  fraud- 
ulent detaining  of  the  money,  and  waiving  the  tort.  Motion  to  compel 
election  refused.  Under  the  Michigan  statute  assumpsit  lies  in  this 
ease,  and  any  other  causes  maintainable  in  the  same  form  of  action  may 
be  joined  with  it  in  the  same  suit.  The  court  reasoned  that  it  was  no 
ground  of  objection  that  the  facts  constituting  the  wrong  were  stated 
in  the  special  count,  as  they  must  be  proved  In  order  to  recover,  ami 
therefore  must  be  stated.  The  defendants  oould  make  any  defense  to 
that  count  that  they  might  if  the  common  counts  had  not  been  added; 
and  there  was  no  reason  why  plaintiff  should  not  join  all  the  causes 
he  had,  when  recovery  might  be  had  in  each  in  the  same  form  of  action 
in  separate  suits.     Tregeni  v.  Mayhee,  64  Mich.  226,  19  N.  W.  962. 

Mto6a»uh~Code  (1896)   i  3292. 

Arlangoi—StsX.  (1891)   {  6703. 

GaZi/ontia^-Code  Civ.  Proe.  ( 1901 )  i  427. 

CoZorodo— Code  Gv.  Proe.  ( 1887 )  |  70. 

C7onnee<icuf— Practice  Act,  Gen.  Stat.  (1888)  i  878. 

Flcnda—McClelland's  Rev.  Stat  (1892)  {  1004. 

/daAo--Code  Civ.  Proe.  Rev.  Stat.  (1901)  |  3205. 

/ndiofia— Civ.  Proe.   (1881)  Kev.  Stat.  (1901)   \  278   (here  the  statute  is 
"money  demands  on  contract,''  and  "express  or  implied"  is  not  added). 
JTatMo^— Gen.  Stat.  (1901)  S  4617. 
Kentuekit-OoA^  Civ.  Proe  (1899).    {  83. 
MinneBOta^-Geti.  SUt.  (1804)  S  62G0. 
J/tw£Ottr»— Rev.  Stat.   (1899)   S  503. 
i/ofUana— Code  Civ.  Proe.  (1895)  S  672. 
iVe&TMiba^-Comp.  Laws  (1901)  §5681. 
iVevoda— Comp.  Laws  (1861-1900)  S  3159. 
iVeu?  York — Code  Civ.  Proe.  i  484. 
OMo— SUt.  (1787-1902)  |  5058. 
Oregon^l  Hill's  Anno.  Laws  (1892)  i  93. 
South  Carolina^Code  Civ.  Proe  (1893)  {  188. 
Uiah—^ev,  Stat.  (1898)  |  2961. 

Wisconsin — Sanborn  &  Borryman's  Anno.  Stat.  (1898)  9  2647, 
A  count  on  an  express  contract  for  services,  and  another  count  in  quanium 
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wn0ruii  for  the  same  enuse  of  action,  may  be  oombined  io  a  single  peti* 
tion.    Child*  ▼.  Crithfield,  M  Mo.  App.  422. 

PUintiiT  in  an  action  for  commissions  for  a  sale  of  live  stock  may  allege 
both  an  express  contract  and  a  quantum  meruit,  and  recover  as  the  en- 
denee  may  show.    Fant  ▼.  AndretcM  (I'ex.  Civ.  App.)  46  S.  W.  909. 

A  caus9  of  action  for  the  recovery  of  dama^e^  for  nonperformance  of  s 
parol  contract  to  deliver  lumber  may  be  joined  with  a  cause  of  action 
for  the  value  of  goods  sold  and  delivered,  under  HiU's  Anno.  Laws  (Or.) 
S  93.  providing  that  civil  causes  of  action  arising  out  <^  contract  ex- 
press or  implied  may  be  joined  in  one  complaint.  M'aggy  v.  Seoti,  29 
Or.  380,  45  I*ac.  774. 

Several  ditferent  causes  of  action  which  are  each  alleged  to  be  upon  con- 
tract, express  or  implied,  and  to  affect  all  the  parties  to  the  action, 
and  do  not  require  different  places  of  trial,  and  which  are  each  sepa- 
rately stated,  may  under  Wis.  Rev.  Stat.  |  2647,  be  properly  united  in 
the  same  oomplaint.    GunderMon  v.  Thomas,  87  Wis.  406,  58  K.  W.  750. 

18.  Covenant  and  trespaM. 

A  cause  of  action  for  trespass,  and  a  cause  of  action  for  the 
breach  of  a  covenant  for  quiet  enjoyment  occasioned  by  the  same  trea- 
pasSi  do  not  arise  out  of  the  same  transaction  within  the  meaning  of 
the  statutes  relating  to  joinder  of  causes.* 

*  Kderlin  v.  Judge,  36  Mo.  350.  Covenant  for  quiet  enjoyment  in  a  lesse 
and  trespass  in  entering  the  apartments  so  leased  with  false  lufu, 
breaking  open  his  trunks  and  maliciously  and  feloniously  removing  and 
injuring  his  property  cannot  be  joined.  Keep  v.  Kaufman,  66  K.  Y.  332. 
Followed  in  Thompson  v.  8t,  Nicholas  Nat.  Bank,  61  How.  Pr.  163,  and 
Week  V.  Keteltas,  10  N.  Y.  Civ.  Proc.  Rep.  AX 

19.  Injuries  to  person,  character,  and  property. 

It  is  the  better  opinion  that  under  the  usual  statutory  provision  al- 
losing  joinder  of  claims  arising  out  of  the  same  transactioii,  claims 
for  injuries  to  the  person,  to  the  character,  and  to  the  property  of  the 
plaintiff  may  be  joined.^ 

^Ueigle  v.  WiUis,  50  Hun,  588,  3  N.  Y.  Supp.  497  (collusion  with  iajanr 
to  person  and  to  property) ;  Orogan  v.  Lindeman,  1  N.  Y.  Code  Rep.  N. 
S.  287 ;  PoUey  v.  WUkisson,  5  N.  Y.  Civ.  Proc.  Rep.  136. 

Contra,  Taylor  v.  Metropolitan  Klw.  B.  Co.  20  Jones  &  S.  299. 

Sven  when  not  arising  out  of  the  same  transaction,  several  claims  arising 
from  injuries  to  character  may  be  joined  in  the  foUowing  states: 

Artentos—SUt.  (1894)  S  5703. 

California— Code  Civ.  Proc  ( 1901 )  |  427. 

Ooloftkio— Code  Civ.  Proc.  ( 1887 )  S  70. 

Oofmeoftcu^— Practice  Act,  Gen.  SUt.  (1888)  i  878. 
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/AiAo— Code  Civ.  Proc.  (1001)  S  3205. 

Kansas— QexL  Stat.  (1901)   I  4517. 

Kentuekp'-Code  Cit.  Proc.  (1890)  §  83. 

Minnesota— Qen.  Stat  (1894)  i  6200. 

jruaouri— Rev.  Stat  ( 1899 )  S  503. 

JTcmf ana— Code  Civ.  Proc  (1S05)  i  G72. 

Nehraskor—Com^,  Laws  (1901)   i  5681. 

Nevador-Com^.  Laws  (18GM000)  fi  3159. 

0/^to— Rev.  Stat.   (1787-1002)   |  5058. 

Oregon— I  Hill's  Anno.  Laws  (1892)  §  93. 

South  Carolina^-Code  Civ.  Proc.  (1893)  S  188. 

Utahr—Iier.  Stat   (1898)   S  2961. 

WUoonsin — Saabom  &  Berryman's  Anno.  Stat.  (1898)  f  2647. 

In  New  York,  personal  injuries  except  libel,  slander,  criminal  conversation, 
or  seductioDy  are  one  class,  aoid  libel  or  slander  a  separate  class.  N.  Y. 
Code  Civ.  Proe.  I  484. 

Injuries  to  person  and  property,  although  not  arising  out  of  the  same  trsns- 
action,  may  be  Joined  in  the  following  states: 

Arkansas—Siat,  (1894)  |  57«3. 

Coiorado— Code  av.  Proe.  (1887)  8  70. 

47onfMottcu«— Practice  Act,  Gen.  Stat.  (1888)  8  878. 

£o*u«t— Gen.  Stat.  (1901)  |  4517. 

Kentucky — Code  Civ.  Proe.  (1809)  §  83. 

Kmnesoto— Gen.  Stat.  (1894)  §  5260. 

Missouri— Rev.  Stat.  (1899)  8  503. 

Nebraska— Com^.  Laws  (1901)  8  568L 

4)hio—Rev.  Stat  (1787-1002)  8  5058. 

South  Carolina — Coda  C^v.  Proc.  (1893)  8  188. 

Wisconsin — Sanborn  &  Beriyman's  Anno.  Stat.  (1898)  8  2647. 

In  the  following  states  injuries  to  person  and  injuries  to  property  are 
stated  as  separate  classes,  not  joinable  as  such : 

California — Code  Civ.  Proe.  (1001)  8  427  (but  an  action  for  malicious 
arrest  or  prosecution,  or  either  of  tliem,  may  be  joined  with  an  aotion 
for  either  an  injury  to  character  or  to  the  person). 

i<iafto~-Code  Civ.  Proc.  ( 1901 )  8  278. 

/fid»ana--Rev.  Stat.  (1901)  8  278. 

if oittami^Code  Civ.  Proc.  (1895)  8  672. 

yepai2«i^Conip.  Laws  (1861-lDOO)  8  3150. 

Hcvf  Yorik —Code  Civ.  Proc.  8  484. 

Oregon — 1  Hill's  Anno.  Laws  (1892)  8  93. 

U^aA— Rev.  Stat.  (1898)  8  29t)l. 

Ca/iYomia— Code  Civ.  Proc.  (1901)  8  427. 

Idaho— Code  Civ.  Proc.  ( 1901 )   8  3205. 
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Montanor—Cod^  Civ.  Proc.  (1895)  S  «72. 

Nevada-^Com^  Laws  (1861-1000)   §  3159. 

Oregon^l  Uiiri  Anno.  Laws  (1892)  fi  93. 

U^afc— Rev.  Stat.  (1898)  |  29C1  (claims  for  injuries  to  ebaraaer  and 
claims  for  injuries  to  the  person  or  to  property  are  three  separate 
classes,  not  joinable  as  such ) . 

Indiana — ^Rev.  Stat.  (1901)  S  278  (injuries  to  property  are  one  class,  and 
those  to  person  and  character  a  separate  class). 

Kattsat^QetL  SUt.  (1901)  S  4517. 

Keniuckif— Code  Civ.  Proc.  (1809)  §  83. 

ifttineM^a^-Gen.  Stat.  (1894)  S  5260. 

.IfissouH— Rev.  Stat.   (1899)   fi  593. 

»6ra4fca— Comp.  Laws  (1901)  |  oCSl, 

OAiV—Rev.  SUt.     (1787-1902)   |  5058. 

South  Carolina^-Code  Civ.  Proc  (1893)  fi  188. 

Wisconsin — Sanborn  A:  Berryman's  Anno.  Stat  (1898)  fi  2647  (Injuries  to 
character  form  one  class  and  tliose  to  person  and  property  a  separate 
class ) . 

Colorado— all  actions  sounding  in  damages  may  be  joined. 

Florida — causes  of  whatever  kind. 

Ot^gia — all  actions  eao  delicto, 

AI<ui8achu8etts — all  tort  (not  including  replevin). 

A  count  quare  clausum  fregil  may  be  joined  wiUi  the  comt  for  trespsa 
against  the  person  in  tlie  same  complaint  in  Alabama.  Henry  v.  Carlton, 
113  Ala.  636,  21  So.  225. 

In  an  action  to  cancel  a  contract  for  the  sale  of  real  property,  the  eom- 
plaint  is  not  demurrable  under  Code  Civ.  Proc  fi  427,  as  joining  a  cau^e 
of  action  for  the  recovery  of  specific  real  property  with,  a  cause  of  se- 
tion  for  the  recovery  of  specific  personal  property,  although  the  prayer 
for  relief  asks  for  cancelation  of  the  contract,  surrender  of  possession, 
and  for  judpnent  in  a  specified  sum,  where  the  facts  as  pleaded  do  not 
entitle  him  to  such  judgment.    Levy  v.  Noble,  135  Gal.  559,  67  Pac  1033. 

A  complaint  against  a  municipal  corporation,  to  restrain  it  from  selling 
plaintiff's  premises  on  account  of  a  special  tax  levied  for  a  sidewalk, 
and  to  recover  damages  occasioned  by  changing  the  surface  of  the 
ground  from  its  original  grade  and  for  an  excavation  made  for  tlie  eon- 
struction  of  a  sidewalk  in  a  previous  year,  declares  upon  "Injuries  to 
property"  occasioned  by  "transactions  connected  with  the  same  subject 
of  action,"  as  provided  by  S.  D.  Comp.  Laws,  fi  4932,  and  is  not  demur- 
rable for  improper  joinder  of  causes  of  action.  Tripp  v.  Yankton^  10  S. 
D.  516,  74  N.  W.  447. 

20.  Common-law  liability,  and  penalty,  or  statutory  liability. 

It  is  the  better  opinion  that  where  the  statute  allows  causes  of  ac- 
tion arising  out  of  the  same  transaction  to  be  joined^  a  cause  of  action 
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on  a  oommon-law  liability,  whether  by  contract  or  for  negligence  or 
tort,  may  be  joined  with  a  cause  of  action  on  a  statutory  liability  aris- 
ing on  the  very  same  facts.* 

Otherwise  of  a  statutory  liability  first  arising  upon  delinquencies 
subsequent  to  the  transaction  raising  the  common-law  liability,  al- 
though relating  to  the  same  object  of  action.* 

^Btookrcell  v.  United  States,  3  ClifT.  284,  Fed.  Cas.  No.  13,46G  (debt  for 
duties,  and  double  value  for  penalties,  joinable). 

A  count  for  the  penalty  against  a  railroad  company,  provided  by  Miss. 
Code,  §  3561,  for  failure  to  construct  and  maintain  proper  cattle-guards 
and  farm  crossings,  may  be  joined  in  the  same  declaration  with  a 
count  for  actual  damages  resulting  from  the  failure  to  construct  and 
maintain  them.  Kan9<u  Oity  M,  d  B,  R.  Co.  v.  Spencer,  72  Miss.  491, 
17  So.  168. 

A  common-law  count  for  damages  to  stock  killed  by  a  railroad  train  is 
not  incompatible  with  a  count,  under  Tenn.  Acts  1891,  chap.  101,  §§ 
4,  5,  authorizing  an  appraisement  of  the  stock  killed  or  crippled  and  an 
attorney's  fee  in  addition,  if  the  jury  agree  with  the  appraisers  as  to 
value  and  the  company  had  failed  for  sixty  days  after  the  appraise- 
ment and  before  commencement  of  the  suit  to  pay  the  amount  thereof. 
Campbell  v.  Louisville  d  N.  R.  Co,  98  Tenn  148,  38  S.  W.  732. 

And  see  also  Patterson ,  Railway  Accident  Law,  395. 

Contra,  Louisville,  E.  d  St,  L,  R,  Co.  v.  HiU,  29  111.  App.  582;  Kmdrioh 
▼.  Chioago  d  A,  R.  Co.  %l  Mo.  521  (common-law  action  for  negligence, 
and  statutory  action  for  the  same  injury  upon  neglect  to  give  signal, 
not  joinable ) . 

Contra  also  Scott  v.  Rohards,  67  Mo.  289  (because  the  recovery  would 
be  different — in  the  one  case  actual  damages,  in  the  other  the  penalty). 

The  -better  view  is  that  this  is  ground  for  compelling  election  at  the  trial 
rather  than  for  demurrer. 

Fairfield  v.  Burt,  11  Pick.  244  (count  in  trespass  on  common-law  liability, 
and  count  on  statute  allowing  trcspRBs  for  double  damages,  on  same 
matter) ;  Worster  v.  Canal  Bridge,  10  Pick.  541  (count  at  common  law 
for  actual  damages  may  be  joined  with  one  on  a  statute,  although  the 
statute  gave  double  damages;  for  the  form  of  action,  the  plea,  and 
judgment  are  the  same).  The  statute  as  to  double  damages  is  only  a 
direction  to  the  court  to  proceed  after  single  damages  have  been  assessed. 
Clark  V.  Worthinglon,  12  Pick.  571. 

Compare  Cincinnati,  S.  d  C.  R.  Co.  v.  Cook,  37  Ohio  St.  265,  where  a  peti- 
tion setting  forth  two  causes  of  action,  each  charging  the  defendant,  a 
railroad,  with  overcharging  for  fare,  and  seeking  to  recover  the  penalty 
therefor,  was  held  not  demurrable  since  the  causes  could  be  joined,  as 
they  both  constituted  injuries  to  property. 

Contra,  Kcyes  v.  Presoott,  32  Vt.  86.  A  count  for  treble  damages  allowed 
by  statute  for  the  cutting  down  and  carrying  away  a  tree  cannot  be 
united  with  a  count  for  ti'over  for  the  taking  of  the  tree* 
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Contra  also  Moiely  ▼.  M099,  •  Gratt.  534  (statutory  action  for  insnltiBg 
words,  and  common-law  action  lor  defamation,  not  joinable) . 

Compare  Sipperly  ▼.  Tn>y  d  B,  B,  Oo^  0  How.  Pr.  83,  in  which  a  oomplaint 
was  set  aside  for  irregularity,  because  counting  under  railroad  act  for 
obstructing  highways,  and  also  under  another  statute  for  treble  dam- 
ages for  the  same  obstruction. 

The  case  of  MeOoun  ▼.  New  York  O.  d  H.  R.  R.  Co,,  60  N.  Y.  176,  ia  exam- 
ined in  WeMtem  U.  Ttleg,  Co.  y.  Taylor,  84  Oa.  408,  8  L.  R.  A.  189,  II 
8.  £.  396,  and  the  rule  therein  laid  down — that  a  statutory  liability 
wants  all  the  elements  of  a  contract,  and  that  an  action  for  a  penalty  is 
not  an  action  "upon  contract"  within  the  meaning  of  the  former  N.  Y. 
Code  (Code  Proc.  |  129)  prescribing  the  form  of  summons — was  applied 
in  construing  constitutional  provision  in  Georgia  that  the  juriadiction  of 
fustioeB'  eourta  be  limited  to  civil  cases  arising  09  oontraciu^  the  court 
holding  that  actions  to  recover  a  penalty  imposed  by  statute  eodld  not 
by  legislative  enactment  be  placed  within  such  jurisdiction.  In  the  viev 
of  the  Georgia  court,  Blackstone's  extension  of  the  term  "contract"  to 
obligations  created  or  implied  1^  law  is  too  loose. 

The  weight  of  authority  is  that  a  judgment  shown  to  have  been  recovered 
for  tort  is  not  to  be  deoned  a  contract.  Whether  other  judgments  caa 
be  considered  as  contracts,  or,  if  so,  for  what  purposes,  is  not  settled. 
Taylor  v.  Root,  4  Abb.  App.  Dec  382,  less  fully,  4  K^es,  33o. 

Blaclc,  Judgm.  11. 

As  to  Whether  Statutory  Duty  is  a  Contract,  see  note  to  Qutta  PenAa  etc 
Co.  V.  Houston,  20  Abb.  N.  C.  221. 

In  Massachusetts  there  are  three  classes  of  personal  actions:  (1)  Contnct 
including  former  assumpsit,  covenant,  and  debt,  except  for  penalties; 
(2)  tort,  including  former  trespass  on  the  case,  trover,  and  all  pesal- 
ties;  (3)  replevin.  ''Any  number  of  counts  for  different  causes  of  ae 
tion  belonging  to  the  same  division  of  actions  may  be  inserted  in  the 
same  declaration,**  and  contract  and  tort  on  same  transaction  ia  esie 
of  doubt. 

'Causes  of  action  in  respect  of  a  corporate  debt,  against  defendant  ss 
stockholder,  capital  not  being  paid  in,  and  also  as  a  trustee  for  penslty 
for  neglect  to  file  annual  report,  are  not  joinable;  they  did  not  arise 
out  of  the  same  transaction;  moreover  the  measure  of  liability,  the 
proper  defenses,  and  the  defendant's  remedies  over  against  third  per- 
sons, are  different.    Wilea  v.  Suydam,  04  N.  V.  173. 

Compare  Bonnell  v.  Wheeler,  1  Hun.  332,  10  Abb.  Pr.  N.  8.  81 ;  Sterne  v. 
Herman,  11  Abb.  Pr.  N.  8.  870;  Uieharda  v.  Kineley,  14  Daly,  334,  12 
N.  Y.  6.  R.  126. 

SI.  Legal  and  equitable. 

Under  the  new  procedure  it  is  no  objection  to  the  uniting  of  two 
causes  of  action  otherwise  joinable  that  one  is  of  a  legal  nature  and 
the  other  of  an  equitable  nature,^  notwithstanding  that  thej  may  re- 
quire different  modes  of  trial'  or  different  kinds  of  relief.' 
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^A  bill  is  not  multifariotw  became  it  joins  witb  a  eauae  of  action  for  equi- 
table relief  under  the  Alabama  statute  authorizing  a  creditor  without  a 
lien  to  come  into  chancery  to  subject  to  the  payment  of  his  debt  property 
fraudulently  transferred  or  conveyed  by  his  debtor,  a  cause  of  action 
based  on  the  original  liability  of  the  grantees  with  the  grantor  for  the 
debt,  as  a  bill  is  not  multifarious  merely  because  it  joins  with  matter 
proper  for  etjui table  action,  another  matter  cognizable  by  courts  of  law 
only.    McOriff  v.  Alford,  111  Ala.  034,  20  So.  497. 

Legal  and  equitable  causes  of  action  may  be  joined  and  relief  of  both  kinds 
prayed  for  in  the  same  petition  under  the  Georgia  uniform  procedure 
act  of  1887.  Vaughn  v.  Georgia  Co-Operative  Loan  Co.  98  Ga.  288,  25 
8.  £.  441. 

Several  causes  of  action  whether  legal  or  equitable  may  be  united  in  the 
same  complaint,  whenever  they  are  all  included  in  the  same  transaction 
or  transactions  connected  witb  the  subject  of  the  action,  provided  they 
affect  all  the  parties  to  the  action  and  do  not  require  dilTerent  places 
of  trial.  There  was  therefore  no  misjoinder  in  this  case.  First  Div,  8t, 
Paul  d  P,  R.  Co.  V.  Rice,  26  Minn.  278  (  Citing  Montgomery  v.  McEwen, 
7  Minn.  351,  Gil.  276). 

PlaintifT  may  unite  with  an  action  on  note  for  the  purchase  money  of  real 
estate  an  action  for  the  release  and  discharge  of  a  mortgage  on  other 
property  given  by  plaintiff  to  defendant  in  the  same  transaction  to  se- 
cure defendant  against  an  incumbrance  upon  land  sold.  It  is  no  objee- 
tion  in  such  case  that  one  of  the  actions  is  l^al  and  the  other  equi- 
table.    Montgomery  v.    Meewen^  7  Minn.  351,  Gil.  270. 

Farmers*  d  M.  Xat.  Bank  v.  Rogers,  15  N.  Y.  Civ.  Proc.  Rep.  250,  17  N.  Y. 
S.  R.  381,  1  N.  Y.  Supp.  757  (cause  of  action  on  a  promissory  note,  and 
one  to  foreclose  plaintiff's  lien  upon  pledge  therefor;  Citing  Lattin  v. 
McCarty,  41  N.  Y.  107;  Stemherger  v.  MoGovem,  56  N.  Y.  12). 

Code  Civ.  Proc.  §  484,  enabling  a  plaintiff  to  include  in  his  complaint  both 
a  legal  and  an  equitable  cause  of  action,  is  applicable  to  an  action  to 
restrain  the  completion  of  a  telephone  line,  to  remove  its  incomplete 
line  as  a  nuisance,  and  to  restore  the  street  where  it  was  located  to  its 
original  condition.  People  ▼.  Metropolitan  Teleph.  d  Teleg.  Co.  31 
Hun,  506,  508. 

Compare  Crites  v.  Fond  du  Lac  County,  07  Wis.  230,  holding  that  a  caitie 
of  action  to  have  tax  certificates  on  the  sale  of  land  for  taxes  set  aside 
cannot  be  joined  with  one  against  the  holders  of  such  certificates  to  re- 
cover b.ack  money  unnecessarily  paid  into  court  as  a  condition  of  relief, 
in  an  action  brought  by  the  holders  of  such  certificates  to  bar  the  orig- 
inal owners  (plaintiffs  in  this  suit).  One  being  in  equity  to  canc3l 
certificate,  the  other  at  law  to  recover  back  the  money  (Citing  Leiders- 
dorf  ▼.  aeoond  Ward  Sav.  Bank,  50  Wis.  406,  7  N.  W.  306). 

Under  the  Iowa  Code,  f  2030,  permitting  the  joinder  of  causes  only  where 
each  may  be  prosecuted  in  the  same  kind  of  proceedings,  legal  and 
equitable  causes  cannot  be  joined.    Stevens  v.  Clt^nce,  47  Iowa,  602. 

In  Arkansas,  Sandels  ft  Hills'  Dig.  (S  5715)  the  caption*  of  the  complaint 
must  state  whether  the  proceedings  are  at  law  or  in  equity. 
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In  the  following  states  tlie  statutes  expressly  provide  that  eanses  of  aetion, 
whether  leg^l  or  equitable,  may  be  joined,  if  otherwise  joinable: 

ConnectUMt'-^ien.  SUt  (1888)  |  878. 

Fiorida— Rer.  SUt.   (1892)   S  1004  "causes  of  action  of  whatever  kind,** 

but  this  does  not  include  replevin  or  ejectment. 
JSTanso^— Gen.  SUt.  (1901)  i  4517. 
ifinneM^o^-Oen.  SUt.  (1894)  fi  526a 
iftssouri— Rev.  SUt.  (1809)  |  593. 
^edrosiko— Comp.  Laws  (1901)  S  608L 
Xevy  Yorlr— Code  Civ.  Proc  S  484. 
OAto— Rev.  Stat.  (1787-1902)  |  5058. 
South  (7afoZtfi(i--Code  Civ.  Proc  (1893)   S  188. 
Wisconsin — Sanborn  k  Berryman's  Anna  SUt.  ( 1898)  S  2647. 

Indianor-Civ.  Proc.  (1881)  Rev.  SUt.  (1888),  chap.  2,  ii  278-280— and  i 
number  of  other  sUtes,  the  sUtutes  by  necessary  implication  establish 
the  same  rule. 

^Parmerier  v.  Baker,  24  Abb.  N.  C.  104,  8  K.  Y.  Supp.  69,  holding  that 
under  N.  Y.  Code  (^v.  Proc  as  amended  S  484,  it  is  no  objection  to 
joinder  that  the  causes  of  action  require  different  modes  of  trial  if  thej 
do  not  require  different  places  of  trial. 

If  they  require  different  modes  of  trial,  the  eourt  can  direct  the  order  is 
which  Uie  several  issues  shall  be  tried.  Sturm  v.  Atlantic  Mlut,  Ins.  Co. 
0  Jones  k  S.  281. 

Wliile  the  Code  permiU  the  joining  of  legal  and  equiUble  suits,  yei  ther 
must  be  separately  sUted  'and  relief  separately  prayed,  so  that  esch 
may  be  separately  tried, — ^the  one  by  the  court,  and  the  other,  if  ^ 
sired,  by  the  jury. 

In  such  esses  the  plaintiff  should  be  required  to  dect  upon  which  of  the  tro 
causes  of  action  he  will  proceed  to  trial.  JLabrich  v.  State  Ins.  Co,  48 
Mo.  App.  393. 

•Lattin  v.  McCarty,  41  N.  Y.  107. 

22.  Action  to  recover  debt  and  enforce  lien. 

A  cause  of  action  to  recover  a  debt,  and  a  cause  of  action  to  enforce 
a  lien  for  its  payment,  may  now  be  joined.^ 

*Parmerier  v.  Baker,  24  Abb.  N.  C.  104,  8  N.  Y.  Supp.  69,  holding  that  the 
rule  in  Burroughs  v.  Tostcvan,  75  N.  Y.  567,  672,  that  an  action  to  en- 
force a  lien  cannot  be  united  with  an  action  to  recover  a  debt,  except  in 
case  of  a  mortgage,  is  superseded  by  the  New  York  Code  of  Civil  Pro- 
cedure as  amended  in  1887;  Jordan  v.  Smith,  83  Ala.  299,  3  So.  703 
(action  for  judgment  against  husband  and  wife  for  price  of  supplies, 
and  to  enforce  lien  therefor  on  wife's  separate  estate). 

A  petition  against  a  married  man,  his  wife,  and  a  third  person,  is  demur- 
rfible  where  in  some  of  iU  allegations  it  undertakes  to  make  a  case  for 
establishing  and  enforcing  a  materialman's  lien  against  realty  as  pi  op- 
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«rty  of  the  wife,  in  other  allegations  it  makes  a  ease  against  the  wife 
for  goods  sold  and  delivered  to  her  on  account,  through  her  husband  as 
her  agent,  in  still  other  allegations  it  seeks  a  recovery  against  the  third 
person  for. goods  sold  and  delivered  to  him  with  an  attempt  to  hold  the 
husband  as  guarantor,  in  others  makes  a  case  against  the  husband  and 
wife  for  fraud  and  deceit,  and  in  still  other  allegations  varies  the  al- 
leged liability  of  all  three  of  the  defendants  and  contains  prayers  as 
multifarious  as  its  allegations.  Pittman  v.  Bentley,  102  Ga.  10,  29  S. 
£.  181. 

A  petition  which  seeks  judgment  upon  a  note  and  a  special  lien  upon  land, 
against  one  who  conveyed  it  to  secure  the  payment  of  the  note,  and  to 
cancel  the  deed  of  a  purchaser  at  a  void  tax  sale,  is  not  demurrable  for 
multifariousness,  under  Ga.  Civ.  Code,  §|  4833  et  8eq.,  conferring  juris- 
diction on  the  superior  court  to  enforce  in  one  proceeding  le^l  and 
equitable  rights  and  remedies.  Brumby  v.  Harris,  107  Ga.  257,  33  S.  E. 
40. 

A  cause  of  action  for  an  unsecured  demand  arising  on  contract  may  be 
united  with  a  cause  of  action  for  foreclosure  of  a  mortgage.  So  held  on 
exception  to  judge's  Qndiugs  in  considering  the  action  on  contract. 
Witte  V.  Wolfe,  16  S.  C.  256. 

Stephens  v.  Uagor,  25  Wis.  533  (personal  judgment  for  price  and  fore- 
closure of  vendor's  lien  therefor) ;  Sauer  v.  Bteinhatker,  14  Wis.  71 
( foreclosure  of  miMrtgage,  and  personal  judgment  for  deficiency) . 

In  Indiana  and  Ohio  the  statute  allows  the  foreclosure  of  a  lien  and  the 
recovery  of  the  debt  in  the  same  action. 

28.  Incidental  relief. 

A  claim  for  specific  relief  incidental  or  prelininary  to  the  relief 
or  demand  whioih  is  the  main  object  of  the  suit  may  be  joined  when 
arising  out  of  the  same  transaction.^ 

^Claims  to  annul  and  set  aside  as  fraudulent  certain  conveyances,  under 
the  Code,  to  determine  adverse  claims  to  the  real  property  involved,  and 
ejectment  for  possession  and  rents  and  profits  can  be  prosecuted  in  sama 
action  under  our  system.  All  of  the  matters  complained  of  related  to 
the  same  property,  were  parts  of  one  transaction  and  one  design  to  de- 
fraud, and  affected  all  the  parties  who  defended  the  action.  Pfister  v. 
Dascey,  65  Cal.  403,  4  Pac.  393. 

A  judgment  creditor  was  entitled  to  bring  action  for  cancelation  of  fraudu- 
lent deed  from  judgment  debtor  and,  as  a  matter  of  equitable  relief, 
ask  for  a  ''recovery  of  possession  of"  property.  They  are  not  improperly 
united  under  Code,  as  they  affect  all  parties  in  the  same  character  and 
capacity,  and  are  directly  connected  with  subject-matter  of  litigation. 
Stook'Orotoers*  Bank  v.  Newton,  13  Colo.  243,  22  Pac.  444  (Citing  Pom. 
Rem.  §1  78,  79;  Lattin  v.  McCariy,  41  N.  Y.  107;  Hendereon  v.  Dickey, 
50  Mo.  167;  1  Story,  Eq.  Jur.  5  700;  3  Pom.  Eq.  Jur.  S  1377;  Stcifi  v. 
Arante,  4  Cal.  390;  Harrison  v.  Kramer,  3  Iowa,  643;  Hager  v.  ShindUr, 
29  Cal.  47;  Gormley  ▼.  Potter,   29   Ohio  St.  597;    Frakes  v.  Broum,  2 
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Bladcf.  295;  CMlman  ▼.  Perrie,  47  Min.  140;  AUen  ▼.  Tritak,  5  Colo. 
226;  BurdaaU  ▼.  Waggoner,  4  Colo.  256;  Orendorf  r.  Budiong,  12  Fel 
24. 

Causes  of  action  for  the  recovery  of  real  property,  for  reota  and  profita,  aai 
for  partition,  may  be  united,  as  they  all  arise  out  of  the  "same  truu- 
action"  or  are  connected  with  the  '^subject  of  the  action,"  i.  e.  jrfaia- 
tiff*s  right  to  possess  and  enjoy  the  property.  Soarborough  t.  Smiik, 
18  Kan.  399. 

A  complaint  in  partition  is  not  multifarious  because  it  asks  incidentally 
for  a  settlement  of  the  rights  and  interests  of  the  claimants  thereto  ia 
a  separate  count,  under  Mo.  Rev.  Stat.  1889,  |§  7143  et  acq.,  aothorii- 
ing  the  settlement  of  conflicting  rights,  claims,  and  interests  of  the 
parties  among  tliemselves,  and  a  partition  of  the  land  in  the  saine  pro- 
ceeding.   Budde  Y.  Rehenaok,  137  Mo.  179,  38  S.  W.  910. 

A  bill  to  foreclose  a  mortgage  is  not  multifarious  because  it  asks  that  the 
liens  alleged  to  be  claimed  by  certain  defendants  on  the  premises  songbt 
to  be  foreclosed  be  decreed  to  be  subject  to  plaintiff's  mortgage.  Cm- 
see  ▼.  Security  Land  improv,  Co,  (N.  J.  £q.)  35  Atl.  451. 

A  complaint  is  not  obnoxious  to  the  objection  that  it  improperly  joins  sev- 
eral  causes  of  action,  because  it  seeks,  not  only  to  wind  up  the  afTairs  of 
an  insolvent  corporation  and  distribute  its  assets,  but  also  to  enforee 
the  liability  of  stockholders  and  officers.  They  are  not  separate  causes 
of  action,  but  incidents  of  a  single  subject  or  cause  of  acticn,  forminj! 
the  purpose  of  the  suit.  Gager  v.  Mai'sden,  101  Wis.  598,  77  N.  W. 
922. 

Action  for  injuries  from  overllow  of  a  dam  may  be  united  with  one  lor  sn 
injunction  to  restrain  its  maintenance.    Akin  v.  Datns,  11  Kan.  680. 

In  a  suit  for  an  injunction,  the  oomplaint  is  not  demurrable  for  imprc^erlx 
uniting  separate  causes  of  action  because  it  asks  for  damages  incident 
to  the  equitable  relief.  Woodicorih  v.  Brooklyn  Elev.  R.  Co.,  29  App. 
Div.  1,  51  N.  Y.  Supp.  323. 

A  count  in  equity  to  set  aside  a  release  of  damages  for  personal  injuries 
may  be  united  with  one  at  law  for  the  recovery  of  the  damage.  Blow  t. 
Chicago  d  A,  R,  Co.  89  Mo.  383,  1  S.  W.  350  (Citing  Hendermm  t. 
Dickey,  50  Mo.  161). 

A  compl&int  in  an  action  for  loss  of  service  of  a  servant  by  reason  of  se- 
duction by  the  defendant  is  not  rendered  demurrable  by  joining  an  nt- 
tion  to  set  aside  a  release  thereof  on  the  ground  that  it  was  obtained 
by  fraud,  as  the  allegations  as  to  tlie  release  are  merely  incidental  to 
the  first  cause  of  action.  Jackson  v.  Brown,  74  Hun,  25,  26  N.  Y.  Supp. 
156. 

Under  the  Code  a  petition  to  obtain  the  correction  of  an  official  bond  and  to 
recover  a  money  judgment  for  the  breach  thereof  may  be  joined.  Both 
causes  arise  out  of  the  same  transaction  or  transactions  connected  with 
the  subject  of  the  action.  Stewart  v.  Carter,  4  Neb.  564  (Citing  Globe 
Ins.  Co,  V.  Boyle,  21  Ohio  St.  119;  Welles  v.  Yates,  44  N.  Y.  525). 

A  complaint  asking  for  the  removal  of  a  trustee  and  to  compel  him  to  ac- 
count for  money  improperly  received  from  a  specified  corporation  by 
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acting  in  Tiolation  of  hiB  duty  as  trustee,  alleging  that  defendant,  be- 
eause  of  the  controlling  interest  which  as  trustee  he  had  in  the  stock  of 
■uch  corporation,  elected  a  board  of  directors  to  suit  himself  and  had 
himself  chosen  as  president  and  had  resolutions  passed  giving  him  a 
salaiy  as  such  and  enabling  him  to  sell  goodn  to  the  corporation  at  ex- 
orbitant prices, — states  only  a  cause  of  action  for  the  removal  of  the 
trustee,  and,  as  incidental  thereto,  to  compel  him  to  account.  Elias  ▼. 
Sckweyer,  27  App.  Div.  69,  27  N.  Y.  Civ.  Proc.  Rep.  186,  60  N.  Y.  Supp. 
180. 

24«  Same  transaction  or  subject. 

It  is  the  better  opiiuon  that  imder  the  usual  provision  in  the 
codes,  unless  the  statute  clearly  precludes  it,  claims  of  whatever  nature 
Avhich  arise  out  of  the  same  transaction  or  transactions  connected  with 
the  same  subject  of  action  may  be  joined  if  they  all  affect  the  same 
parties  and  do  not  require  different  places  of  trial.* 

^PoUey  V.  Wilkiason,  5  N.  Y.  Civ.  Proc.  Rep.  135;  Heigle  v.  Willis,  60  Hun, 
688,  3  N.  Y.  Supp.  497. 

Contra,  Teall  v.  Syracuse,  32  Hun,  332;  Sullivan  v.  Veto  York,  N,  JET.  d  H. 
R.  Co,  61  How.  Pf.  490 ;  Raynor  v.  Brennan,  40  Hun,  60. 

The  New  York  statute  enumerates  in  successive  subdivisions  the  variou.4 
kinds  of  causes  of  action  that  may  be  joined  with  each  other,  stating  as 
the  last  subdivision  claims  not  included  within  one  of  the  foregoing  sub- 
diviiiions,  provide^l  they  arise  out  of  the  same  transaction  or  transac- 
tions connected  with  the  same  subject  of  action;  and  concludes  with  a 
proviso  that  all  the  claims  joined  must  belong  to  one  of  the  foregoing 
subdivisions. 

This  means  ( 1 )  that  claims  not  arising  out  of  the  same  transaction  or  sub> 
ject  may  be  joined  if  they  belong  to  the  same  class;  (2)  that  claimn 
which  do  arise  out  of  the  same  transaction  or  subject,  etc.,  may  be 
joined  notwithstanding  they  do  not  both  belong  to  any  one  class  of  the 
previously  enumerated  causes.  The  pro^dsions  respectively  allowing 
joinder  of  causes  of  action  "arising  out  of  the  same  transaction,  or 
transactions  connected  wdth  the  same  subject  of  action/'  and  allowing 
counterclaim  of  a  cause  of  action  "arising  out  of  the  contract  or  trans- 
action set  forth  in  the  complaint  as  the  foundation,  of  the  plaintiff's 
olaim,  or  connected  with  the  subject  of  the  action," — mark  the  adoption 
of  the  general  principle  familiar  in  equity  procedure,  and  were  intended 
to  extend  that  principle  by  allowing  joinder  of  several  equitable  causes 
of  action  in  one  complaint  in  an  equitable  action;  joinder  in  actions  of  a 
legal  nature  of  causes  of  action  which  were  sufficiently  cognate  to  each 
other  by  reason  of  arising  out  of  the  same  transaction  or  being  con- 
nected with  the  same  subject  to  have  come  within  the  rule  as  to  equi- 
table suits;  and  joinder  of  equitable  with  legal  causes  of  acUon  simi- 
larly related  to  each  other;  and  to  allow  also  the  same  test  to  apply  to 
counterclaim  in  actions  whether  legal  or  equitable.  If  this  view  of  the 
similar  intention  of  the  two  pro\*isions  is  sound,  the  ruling  in  Ccw«  v. 
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Eigenhoiam,  100  N.  Y.  248,  3  N.  E.  189,  eertainly  tarns  tbe  aoU  in 
favor  of  the  rule  stated  tn  the  text. 

A  statement  of  different  kindB  of  relief  against  all  of  the  d^endanta  is  not 
a  defect,  where  thej  grow  out  of  the  same  transaction  and  are  connpcted 
with  the  same  subject  of  action.  Logan  ▼.  Moored  27  N.  Y.  Cir.  Proe. 
Rep.  241,  64  N.  Y.  Supp.  462. 

Claims  for  rent  and  advances  due  a  landlord  are  of  such  kindred  character 
that  thej  may  he  joined  in  one  count  or  in  separate  counts  of  the  asms 
complaint.     Jfagadale  v.  Kinney,  119  Ala.  454,  24  So.  443. 

A  complaint  for  wrongful  attachment  is  not  demurrable  as  setting  up  dis- 
tinct causes  of  action  because  it  alleges  the  wrongful  issue,  the  wrongfal 
levy,  and  improper  conduct  in  making  it,  as  the  levy  and  the  manner  of 
making  it  are  all  parts  of  one  prosecution.  Brown  t.  Uattert  104  AU. 
451,  16  So.  443. 

There  is  not  a  misjoinder  of  causes  of  action  in  a  suit  to  foreeloee  a  mort- 
gage, where  several  renewals  of  the  instrument  had  been  giv^en  and  in 
extension  agreement  entered  into  upon  the  maturity  of  the  one  last  ex- 
ecuted, since  there  is  not  a  cauM  of  action  upon  the  mortgage  and  so- 
other upon  the  agreement,  and  the  acts  of  borrowing,  mortgaging,  re- 
newing, and  extending,  comprised  but  a  single  transaction.  Shrigley  r. 
Black,  59  Kan.  487,  53  Pac  477. 

A  petition  to  enforce  a  vendor's  lien  or  recover  damages  for  being  defrauded 
thereof  is  not  bad  for  misjoinder  of  causes  of  action,  as  it  states  dif- 
ferent phases  of  liability  arising  out  of  the  same  transaction.  Daggttt 
T.  Lee  (Tex.  Civ.  App.)  29  S.  W.  89. 

Plaintiff  in  an  action  to  foreclose  a  mortgage  in  which  the  maker  and  in- 
dorser  of  a  note  secured  by  the  mortgage  are  joined  as  defendants  can- 
not, under  Utah  Comp.  Laws  1888,  |  3220,  allowing  the  joinder  of  sev- 
eral causes  of  action  arising  on  contract  in  the  same  complaint,  be  n- 
quired  to  make  a  separate  statement  of  his  cause  of  action  against  ead 
defendant    Smith  v.  McEvoy,  8  Utah,  58,  29  Pac  1030. 

Complaint  in  action  by  heirs  and  distributees  of  an  intestate  for  the  ooa- 
version  of  the  entire  estate  of  their  ancestor,  and  to  set  aside  sundry 
transactions  and  conveyances  by  means  of  which  the  wrong  has  bees 
done,  is  not  obnoxious  to  a  demurrer  for  misjoinder  of  causes  of  actioii. 
where  all  of  the  transactions  grew  out  of  the  same  fraudulent  conspi^ 
acy,  although  different  defendants  are  affected  differently  by  the  several 
causes  of  action.     Daniels  v.  Baxter,  120  N.  C.  14.  26  S.  £.  635. 

An  answer  in  an  action  of  trespass  to  try  title  is  not  bad  for  multifarioufl- 
neas  and  misjoinder  of  causes  of  action  because  it  seeks  the  cancelation 
of  a  deed  from  defendants  to  plaintiff  of  land  exchanged  for  that  in 
question,  and  claims  damages  on  account  of  fraudulent  misrepresenta- 
tions by  plaintiff  respecting  the  land  in  question,  since  it  is  the  poliev 
of  the  law  to  settle  in  one  suit  all  matters  growing  out  of  the  same 
transaction.     Herring  y.  Mason,  17  Tex.  Civ.  App.  559,  43  S.  W.  797. 

Very  great  latitude  is  allowed  in  pleading  in  cases  involving  the  question 
of  fraud,  and  circumstances,  however  various,  may  be  set  forth,  and 
parties,  however  numerous,  be  impleaded  in  the  same  bUl,  so  Icfog  as 
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©ne  connected  scheme  of  fraud  is  alleged.     Jordan  v.  Liggan,  05  Va. 
616,  20  S.  £.  330. 

A  declaration  which  alleges  that  the  plaintiff  under  a  contract  with  the  de- 
fendants had  built  up  a  lucrative  business,  and  that  the  defendantSi  ma- 
liciously intending  to  destroy  this,  wi'ongfully  ejected  him  from  his  of- 
fice, and  removed  his  books  of  account  ami  unfilled  orders  therefrom  and 
refused  to  return  them,  and  that  they  wrongfully  prevented  him  from 
carrying  on  his  business  and  published  statements  reflecting  on  his  busi- 
ness responsibility, — properly  unites  them  all  in  one  action  of  tort  for 
the  destruction  of  his  business.  Oliver  v.  Perkins^  92  Mich.  304^  52  N. 
W.  609  (so  held  on  error). 

25.  Place  and  mode  of  trial. 

It  is  a  misjoinder  to  luiite  causes  that  require  different  places  of 
trial  ;^  but  not  to  unite  (where  law  and  equity  are  merged)  those  that 
require  different  modes  of  trial.^ 

^  Connecticut— Qen.  Stat.  1888,  |  878. 
/ndiano— Stat.  (1901)  §278. 
Uinneaota^-OetL  Stat.  (1894)   §  5260. 
Iftfitfouri— Rev.  Stat.  (1899)  §  593. 
A'ew?  York — Code  Civ.  Proc.  §  484. 
Ofcio— Rev.  Stat.  (1787-1902)  §5059. 
Orcgorin-l  Hill's  Amio.  Laws  (1892)   §  93. 
Bouth  Carolina^-Code  Civ.  Proc.  (1893)  $  188. 
'  See  note  to  §  22,  supra, 

26.  Inconsistency. 

It  is  the  better  opinion  that  the  rule  that  inconsistent  causes  of  ac- 
tion cannot  be  joined^  refers  to  inconsistency  in  point  of  fact  between 
essential  allegations,  and  not  to  incongruity  in  legal  theory,  nor  to 
the  mere  sufficiency  of  one,  if  established,  to  render  the  other  super- 
fluous.^ 

» N.  Y.  Code  Civ.  Proc.  §  484. 

A  bill  in  equity  to  restrain  the  prosecution  of  an  ejectment  suit,  alleging 
that  defendant  fraudulently  permitted  his  father  to  sign  the  former'4 
name  to  a  mortgage  on  the  land,  on  the  foreclosure  of  which  defendant 
purchased  it,  and  also  that  the  lands  belonged  to  defendant's  father  and 
were  conveyed  to  defendant  to  hinder,  delay,  and  defraud  the  father's 
creditors,  and  also  that  the  purchase  money  of  the  land  was  paid  by 
the  father  and  the  title  taken  in  the  name  of  defendant's  sister  and 
transferred  by  her  to  defendant,  so  as  to  raise  a  resulting  trust  in  favor 
of  the  father, — ^is  demurrable  on  account  of  inconsistencies  of  the  aver- 
ments.   Ueinz  v.  White,  105  Ala.  670,  17  So.  185. 

And  a  bill  averring  in  the  alternative  that  complainant  became  bound  as 
Abb.  Pl.  Vol.  I.— 49. 
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surety  for  her  husband  and  mortgaged  her  real  property  to  secure  the 
payruent  of  his  debt,  which  under  Ala.  Code,  8  2349,  would  render  the 
mortgage  void  as  to  her,  or  if  she  is  mistaken  in  averring  that  the  dc^ 
was  wholly  that  of  her  husband,  then  so  far  as  she  may  have  been  liable 
the  sum  has  been  paid,  and  praying  in  the  alternative  for  the  esnoela* 
tion  of  the  mortgage  as  a  cloud  on  her  title  or  for  an  accounting,  and 
that  she  be  let  in  to  redeem, — is  multifarious,  as  the  facts  averred  are 
wholly  inconsistent.    Williams  v.  Cooper,  107  Ala.  246,  18  So.  170. 

A  count  for  breach  of  warranty  in  the  sale  of  merchandise  cannot  be  joined 
in  the  same  petition  with  one  to  recover  back  purchase  money  on  the 
ground  that  plaintiff  had  refused  to  accept  the  goods  after  inspection. 
Enterprise  Soap  Works  v.  Bayers,  51  Mo.  App.  310. 

In  a  suit  against  attorneys  for  failure  to  prosecute  an  action,  the  complaint 
is  demurrable  as  joining  two  inconsistent  causes  of  action,  where  it  de- 
clares upon  contract  and  the  failure  of  the  defendants  to  properly  co&- 
duct  the  action,  and  also  seeks  to  recover  treble  damages  under  the  stat- 
ute providing  therefor,  in  case  an  attorney  wilfully  delays  his  dient'i 
cause  with  a  view  to  his  own  gain.  Barkley  ▼.  Williams,  30  Misc.  6S7, 
64  N.  Y.  Supp.  318. 

A  bill  filed  against  a  guardian,  claiming  that,  upon  the  theory  of  the  deatJk 
of  the  ward,  the  complainant  is  entitled  to  his  estate  as  next  of  kin,  and 
diarging  that,  if  he  is  not  dead,  complainant  is  entitled  to  the  fund  ii 
the  hands  of  the  guardian  as  a  creditor  of  the  ward,  is  bad  on  demurrer 
for  misjoinder  of  two  distinct  and  antagonistic  causes  of  action.  WH- 
lard  V.  Goddard,  (Tenn.  Ch.  App.)  48  S.  W.  397. 

And  a  single  bill  cannot  set  up  a  cause  of  action  to  rescind  a  contract  o! 
subscription  to  corporate  stock  as  fraudulently  cAitained,  and  one  by  the 
same  plaintiffs  against  the  same  defendants  resting  upon  the  plaintiffs' 
relation  as  stockholders  for  maladministration  by  the  officers  of  the  coin- 
pany,  since  to  maintain  the  latter  position  there  must  be  an  affirmance 
and  ratification  of  the  contract.  Brown  v.  Bedford  City  Land  d  Impnv. 
Co.  91  Va.  31,  20  S.  K  968. 

But  plaintiff  in  an  action  against  a  common  carrier  for  the  loss  of  a  ship- 
ment may  include  in  his  petition  a  count  based  upon  his  ownership  of 
the  property  at  the  time  of  its  loss  and  another  based  upon  the  assign- 
ment of  the  claim  to  him  by  the  consignee.  Harris  ▼.  Pacific  Bxp,  Co, 
67  Mo.  App.  175. 

6o,  a  cause  of  action  for  malicious  prosecution,  and  one  for  slander,  may  be 
pleaded  in  different  counts  of  the  same  declaration,  since  they  are  of  the 
same  quality  or  character,  and  not  repugnant  or  antagonistic.  BiUe 
V.  Palmer,  95  Tenn.  393,  32  S.  W.  249. 

'  See  Krower  r.  Reynolds,  99  N.  Y.  245,  1  N.  E.  775,  and  cases  collected  in 
note  to  Munn  v.  Cook,  24  Abb.  N.  C.  326«  on  pleading  several  grounds  oi 
recovery. 

t7.  Objection  to  jurisdiction  only. 

Under  a  demurrer  for  misjoinder  of  caiises  of  action,  the  objection 


X. — ^Mi8jonn>EB  ov  CAtrsES.  771 

that  a  cause  of  action  of  which  the  court  has  no  jnrisdiction  has  been 
joined  is  not  available,  if  the  causes  would  otherwise  be  joinable.^ 

>  Dodge  v.  Colby,  108  N.  Y.  445,  15  N.  R  703 ;  Cook  v.  Chase,  3  Duer,  643 
(cause  of  action  affecting  lands  without  the  territorial  limits  of  juris- 
diction, joined  \nth  one  within  the  jurisdiction). 

28.  Avoiding  by  reaBon  of  insufficiency  of  one  cause. 

A  demurrer  for  misjoinder  may  be  overruled  if  one  cause  of  action 
is  insufficient,  and  rejecting  it  excludes  the  misjoinder.^ 
But  it  is  not  error  to  sustain  the  demurrer  in  such  a  case.' 
Nor  is  it  proper  to  overrule  the  demurrer  if  there  remains  a  mis- 
joinder of  plaintiffs.* 

^Bullivan  v.  New  York,  N.  H.  d  H.  R,  Co.  11  Fed.  848,  19  Blatchf.  388,  61 
How.  Pr.  490  (action  under  the  Code) ;  Netotnan  v.  Smith,  77  Cal.  22, 
18  Pac.  701  (action  under  the  Code) ;  MoCabe  v.  Bellows,  I  Allen,  269 
(bill  in  equity) ;  Berford  v.  Barnes,  45  Hun,  253  (action  under  the 
Code) ;  Jefikins  v.  Thomason,  32  S.  C.  254,  10  S.  £.961;  New  Home  Sew- 
ing Mach.  Co.  Y.  Wray,  28  S.  C.  86,  5  S.  £.  603  (acUon  under  the  Code) ; 
Hiles  y.  Johnson,  67  Wis.  517,  30  N.  W.  721  (action  under  the  Code). 

'Biggins  v.  Crichton,  11  Daly,  114,  2  N.  Y.  Civ.  Proc.  Rep.  317,  2  N.  Y.  Civ. 
Proc.  Rep.  (McCarty)  78  j  and  63  How.  Pr.  354,  Affirmed  in  98  N.  Y. 
626;  Flynn  v.  Bailey,  50  Barb.  73. 

•  Walker  v.  Powers,  104  U.  S.  245,  249,  26  L.  ed.  729,  731. 

d.  Objections  to  Misjoinder  of  Causes  of  Action  Turning  on  the  Inr 
volving  of  Claims  Affecting  Different  Parties  (Including 
Multifariousness). 

See  also  subd.  b,  supra, 

29.  Several  parties, — at  common  law. 

At  common  law  there  is  a  misjoinder  of  causes  of  action  if  several 
are  united  where  there  are  several  parties,  plaintiff  or  defendant,  un- 
less each  cause  of  action  is  joint  or  joint  and  several,  as  to  all  the 
plaintiffs  or  defendants.^ 

^  Brown  v.  Lee,  19  Fed.  630  (action  against  firm  witb  count  against  one 
partner;  latter  count  held  bad  on  his  demurrer;  Citing  Chitty,  PL  and 
Miller  v.  Northern  Bank,  34  Miss.  412). 

In  an  action  for  malicious  prosecution  of  attachments,  where  some  counts 
charge  both  defendants,  while  others  respectively  charge  each,  the  dec- 
laration is  bad.  Richardson,  J.,  said:  "If  several  persons  be  made  de- 
fendants jointly,  where  the  tort  could  not,  in  point  of  law,  be  joint,  they 
may  demur;  and  if  a  verdict  be  taken  against  all,  the  judgment  may  be 
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arrested  or  reversed  <m  a  writ  of  error;  but  the  objection  may  be  aided 
by  the  plaintiff's  taking  a  verdict  against  one  only,  or,  if  several  damages 
be  assessed  against  each,  by  entering  a  nolle  prosequi  as  to  one  after 
the  verdict  and  before  judgment.  So  in  other  cases,  wben,  in  point  of 
fact  and  of  law,  several  persons  might  have  been  jointly  guilty  of  fke 
tame  offense,  the  joinder  of  more  persons  than  were  liable  in  a  personal 
or  mixed  action  in  form  ex  delicto  constitutes  no  objection  to  a  partial 
recovery,  and  one  of  them  may  be  acquitted  and  a  verdict  taken  again^ 
the  others.  On  the  other  hand,  if  several  persons  jointly  commit  a  tort, 
the  plaintiiT  in  general  has  his  election  to  sue  all  or  some  of  the  par- 
ties jointly,  or  one  of  them  separately.*'  But  '*in  actions  by  and 
against  several  persons,  whether  es  contractu  or  ex  delicto,  all  the 
causes  of  action  must  be  stated  to  be  joint.  Thus  a  plaintiff  cannot,  in 
a  declaration  against  two  defendants,  state  that  one  of  them  assaulted 
him,  and  in  another  part  that  the  other  assaulted  him,  or  took  his  good?, 
for  the  trespasses  are  of  several  natures  and  against  several  persons, 
and  they  cannot  plead  to  this  declaration.  1  Chitty,  PI.  225."  McMui 
lin  V.  Church,  82  Va.  501. 

See  Gould,  PI.  pp.  188,  199. 

80.  —  under  new  procedure. 

Under  the  new  procedure  there  is  a  misjoinder  of  causes  of  action  if 
several  are  united,  unless  all  the  parties,  plaintiffs^  and  defendants,* 
are  affected  by  ^ch  cause  of  action.  This  rule  applies  whether  the 
causes  of  action  are  of  a  legal'  or  an  equitable*  nature,  or  botL' 

There  is  an  exception  in  the  case  of  foreclosure. 

'  Two  plaintiffs,  each  having  a  separate  cause  of  action  against  a  defendant 
cannot  unite  them  merely  because  they  arise  out  of  the  same  t^a]l8a^ 
tion.     Bori  v.  Yatc,  46  Iowa,  323. 

Wrong  to  firm,  and  wrong  to  single  partner,  cannot  be  joined.  Taylor  t. 
Manhattan  R,  Co.  53  Hun,  305,  6  N.  Y.  Supp.  488. 

In  mandamus  to  review  vote  of  different  townships  on  bonding  in  aid  of 
railroad,  the  case  of  each  township  must  be  presented  as  a  separate 
cause  of  action.     Stale  ex  rel,  Bradford  v.  Reno  County,  38  Kan.  317. 

A  complaint  hy  husband  and  wife  alleging  injury  to  the  wife  and  damage 
to  both  plaintiffs  by  reason  thereof,  misjoins  causes  of  action,  as  the 
husband,  though  properly  joined,  cannot  himself  recover  for  injuries  to 
the  wife.  Hosier  v.  Beale,  43  Fed.  358  (Citing  Matthew  v.  Central  P. 
R.  Co.  63  Cal.  451). 

A  complaint  in  an  action  to  remove  a  cloud  on  the  titles  of  plaintiffs  to  re- 
spective pieces  of  land  caused  by  a  mortgage  on  the  whole  of  said  land 
held  by  defendants  is  demurrable  on  the  ground  that  several  causes  cf 
action  have  been  improperly  united,  where  some  of  the  plaintiffs  clain-. 
under  separate  and  distinct  contracts,  and  others  rely  upon  covenants 
contained  in  deeds  to  which  all  their  coplaintiffs  are  strangers,  and  still 
others  have  not  secured  deeds,  but  simply  assert  that  they  have  per- 
formed  the  requirements   of  their   respective  contracts.     Utterhadi  v. 
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Meelcer,  16  Wash.  185,  47  Pac  428  (Citing  Hendrickson  ▼.  Wdflace,  31 
N.  J.  Eq.  C05;  Bori  v.  Yaw?,  46  Iowa,  323;  Samuels  v.  Blanchard,  25 
Wis.  329;  Otcen  v.  FrinA;,  24  Cal.  171.  Distinguishing  Oshome  v.  Wi*- 
coyi^n  C.  iS.  Co.  43  Fed.  824). 

A  petition  in  replevin  ib  not  obnoxious  to  a  demurrer  for  misjoinder  of 
causes  of  action,  merely  because  the  owner  of  the  property  joins  with 
him  as  coplaintiffs  the  mortgagees  in  chattel  mortgages  executed  by 
him.    First  Nat,  Bank  v.  Knoll,  7  Kan.  App.  352,  52  Pac.  619. 

A  complaint  alleging  that  plaintiffs  "at  the  request  of  defendant"  rendered 
services  reasonably  worth  a  specified  amount,  "which  the  defendant 
agreed  to  pay,"  suiBciently  shows  as  against  a  demurrer  that  there  was 
but  one  cause  of  action  in  favor  of  both  plaintiffs,  although  there  is  no 
express  allegation  that  their  claim  was  joint.  Tnteh  v.  Nero  York  AS' 
hcstos  Mfg,  Co.  16  Misc.  482,  38  N.  Y.  Supp.  604. 

There  is  not  a  misjoinder  of  parties  plaintiff  where  the  o^mer  of  property 
destroyed  by  fire  and  the  insurance  company,  which  had  paid  the  loss, 
unite  in  an  action  against  the  railroad  company,  whose  negligence 
caused  the  fire.  St,  Louis  d  S,  W.  R.  Co.  v.  MiUer  (Tex.  Civ.  App.)  66 
S.  W.  139. 

But  separate  causes  of  action  in  favor  of  each  of  the  plaintiffs  nnmed  in 
the  title  of  a  creditor's  bill  may  be  set  out,  in  the  absence  of  any  at- 
tempt to  join  them  in  a  single  cause  of  action,  where  it  clearly  appears 
that  each  claim  is  several  and  distinct.  Doherty  v.  Eolliday,  137  Ind. 
282,  32  N.  £.  315,  36  N.  £.  907.  This  case  recognizes  the  rule  that  if  a 
complaint  assumes  to  state  a  cause  of  action  in  favor  of  two  or  more 
parties  and  states  a  cause  of  action  in  favor  of  part  only  of  the  parties 
thus  joined  it  is  bad  on  demurrer  (Citing  Nave  t.  Hadley,  74  Ind.  155; 
Peters  v.  Outhrie,  119  Ind.  44,  20  N.  E.  536). 

'  Demurrer  lies  for  misjoinder  of  causes  of  action,  unless  each  cause  affects 
all  the  defendants.  McKenzie  v.  Hatton,  9  Misc.  16,  29  K.  Y.  Supp.  18 
(Citing  Nichols  v.  Dreio,  94  N.  Y.  22;  Chipman  v.  Palmer,  77  N.  Y.  51, 
33  Am.  Rep.  566;  Jackson  v.  Brookins,  5  Hun,  530;  Kelly  ▼.  Netoman, 
62  How.  Pr.  156;  Gardner  v.  Ogden,  22  N.  Y.  327,  78  Am.  Dec.  192; 
M alone  v.  Stiltcell,  15  Abb.  Pr.  421;  Wells  v.  Jexceit,  11  How.  Pr.  242; 
Van  Steenburgh  v.  Tobias,  17  Wend.  562). 

A  complaint  is  demurrable  for  improper  joinder  of  causes  of  action,  which 
declares  upon  services  rendered  at  the  request  of  the  defendants  and 
each  of  them,  and  for  the  firm  to  which  they  belong,  and  sets  forth  items 
of  account  against  one  of  them  in  private  matters.  Kent  v.  West,  33 
App.  Div.  112,  53  N.  Y.  Supp.  244. 

Johnson  v.  Kirby,  65  Cal.  482,  4  Pac.  458  (action  to  obtain  retransfer  of 
stock,  part  from  each  of  two  different  defendants,  who  respectively  ob- 
tained it  by  different  frauds)  ;  Buell  v.  Dodge,  79  Cal.  208,  21  Pac.  735 
(cause  of  action  against  two  persons  separately  imiting  in  an  agree- 
ment to  clear  the  title  to  land,  the  stipulations  of  each  being  distinct, 
not  joinable). 

A  declaration  which  unites  distinct  causes  of  action  against  different  de- 
fendants is  demurrable  in  the  absence  of  some  statutory  provision  per- 
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mitting  or  requiring  it  to  be  done.  Sleeper  v.  Warld'M  Fair  Banquet 
Hall  Co,  166  111.  57,  46  N.  E.  782  (Citing  Atchison,  7.  d  8.  F.  R.  Co.  ▼. 
Bumner  County ,  51  Kan.  617,  33  Pae.  312;  Addicken  r.  Bchruhhe,  4o 
Iowa,  315;  Bohafer  v.  Boyce,  41  Mich.  256,  2  N.  W.  1). 

Doan  ▼.  Solly,  25  Mo.  357  (improper  to  join  a  cause  of  acti<Mi  against  two 
defendants  with  one  against  one  of  the  defendants  alone) ;  Holeran  v. 
Bchool  Diat.  Ifo.  17,  10  Neb.  406,  6  N.  W.  472  (action  on  two  offieisl 
bonds  given  by  the  same  officer  with  differeiit  suietieii) ;  Trowbridge  t. 
Forepaugh,  14  Minn.  133,  (jlil.  100  (cause  of  action  against  a  atj  for 
injury  caused  by  defect  in  street,  and  against  the  person  who  caused  the 
defect  in  tiie  street,  not  joinable) ;  Kelly  ▼.  Newman,  62  How.  Pr.  156. 

In  Bateman  r.  Forty-second  Street  M.  d  St.  N.  Ave,  R,  Co.  5  X.  Y.  Supp. 
13,  it  was,  however,  held  that  an  action  against  a  municipality  for  in- 
jury resulting  from  its  neglect  to  keep  street  in  repair,  and  against  a 
railway  company  who  had  agreed  with  the  municipality  to  do  so,  and 
neglected  it,  was  maintainable,  and  not  demurrable  as  joining  differ- 
ent causes  of  action. 

Fracht  v.  Ritter,  16  Jones  &  S.  509  (action  against  two  defendants  for  a 
deceit  by  both,  and  for  a  deceit  by  one  of  them) ;  Bines  v.  J  arret  t,  20 
8.  C*  480,  2  S.  £.  393  (action  against  one  for  erecting  dam,  and  another, 
his  grantee,  for  its  continuance) ;  Lull  v.  Foa  d  W.  Improv.  Co.  19  Wis. 
100  (action  for  damages  against  A  and  B  for  respectively  erecting,  sep- 
arately, dams  on  different  branches  of  the  same  stream,  and  therebr 
flowing  plaintiff's  lands,  is  demurrable) ;  Oreene  v.  Nunnemacher,  36 
Wis.  50  (successive  tenants  respectively  maintaining  the  same  nui- 
sance) ;  Roifman  v.  Wheelock,  62  Wis.  434,  22  N.  W.  713,  716  (a  causp 
of  action  against  an  administrator  and  others  growing  out  of  the  fraud- 
ulent sale  of  land  by  the  administrator,  not  joinable  with  a  cause  of  a^ 
tion  against  the  administrator  alone  for  waste  committed  prior  to  tb€ 
sale) ;  OUUngham  v.  Dclatcare  Division  Canal  Co.  19  W.  N.  C.  319  (a^ 
tion  for  damages  by  the  falling  of  a  structure  owned  by  one  defendant 
and  separately  leased  by  the  other;  Citing  Wright  r.  Geer,  6  Vt.  131. 
27  Am.  Dec  538). 

A  complaint  for  conversion  of  logs  by  several  defendants  does  not  discloK 
a  misjoinder  of  causes  of  action,  where  it  shows  that  all  of  the  defend- 
ants were  jointly  concerned  in  the  cutting  and  removal  of  the  logs, 
although  not  in  the  sale  of  the  lumber  after  the  logs  were  sawed  with 
the  plaintiff's  consent.  United  States  v.  Pine  River  Logging  d  Improt. 
Co.  24  C.  G.  A.  101,  49  U.  S.  App.  24,  78  Fed.  319. 

Allegation  that  defendant  J  by  fraud  induced  plaintiffs  to  ussign  to  his  son 
a  claim  they  held  against  an  insolvent  estate  of  whidi  J  and  M  were  the 
assignees  for  benefit  of  creditors;  and  that  J  himself  received  the  divi- 
dends thereon;  and  demand  as  a  relief  that  the  assignment  be  can- 
celed, and  that  the  assignees  account  constitutes  a  misjoinder  of  causes 
of  action,  because  they  affected  different  parties  and  arose  out  of  differ- 
ent transactions.  Van  Liew  v.  Johnson,  6  Thomp.  &  C.  648,  mem.,  4 
Hun,  415. 

Buher  Y,  Allen,  13  S.  G.  317  (creditor's  action  for  an  accounting  of  dece- 
dent's estate,  and  also  impeaching  a  claim  of  title  of  a  third  person 
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against  certain  lands)  ;  Turner  y.  Duchman,  23  Wis.  500  (action  to 
quiet  title  by  the  holder  of  three  tax  deeds  against  several  defendants 
who  held  in  severalty,  where  the  former  owners  were  different). 

An  action  cannot  he  brought  against  two  defendants  charged  with  having 
obtained  separate  and  distinct  property  from  a  testator  by  undue  in- 
fluence. De  Caum<mt  ▼.  Morgan,  21  N.  Y.  Week.  Dig.  357,  15  N.  Y.  S. 
R.  541. 

Compare  Reed  v.  Hotce,  28  Iowa,  250.  Action  by  heirs  against  administra- 
tors for  an  accounting,  to  set  aside  a  fraudulent  settlement,  and  to  reach 
funds  invested  in  real  estate,  may  properly  be  joined  with  a  cause  of 
action  to  set  aside  an  order  of  the  county  court  for  the  sale  of  the  real 
estate,  and  a  fraudulent  sale  thereunder,  both  causes  being  equitable 
and  the  parties  the  same. 

Also  Rank  v.  Levinua,  18  Jones  ft  S.  159,  5  N.  Y.  Civ.  Proc.  Rep.  368  (eject- 
ment against  several  defendants,  alleging  that  all  were  in  possession; 
also  that  one  was  in  possession  of  a  part  under  the  others,  is  not  a  case 
for  the  application  of  rules  that  are  to  be  applied  to  several  pieces  of 
land  held  separately) 

*Dure%n  v.  Pontious,  34  Kan.  353,  8  Pac  428  (joint  action  by  children  un- 
der dvil  damage  act). 

Separate  vendors  injured  by  one  scheme  of  fraud  cannot  join  in  suing  for 
damages  merely.  Gray  v.  Rotheohild,  112  N.  Y.  668,  19  N.  E.  847,  Af- 
firming 48  Hun,  596,  14  N.  Y.  Civ.  Proc.  Rep.  320,  28  N.  Y.  Week.  Dig. 
562. 

An  action  on  a  note  against  a  maker  and  an  indorser  cannot  be  joined  with 
an  action  on  an  account  against  the  indorser  only.  Thorpe  Bros.  v. 
Dickey,  51  Iowa,  676,  2  N.  W.  581. 

Several  owners  of  cattle  are  not  liable  in  a  single  action  for  trespass.  But 
in  Iowa  the  remedy  for  misjoinder  of  action  seems  to  be  motion  to  com- 
pel election,  not  demurrer.  See  statutes.  Cogswell  v.  Murphy,  46 
Iowa,  44. 

A  cause  of  action  against  a  constable  and  a  deputy  for  wrongful  levy  is  not 
joinable  with  an  action  against  the  constable's  sureties  on  the  bond  for 
the  same  wrong,  because  both  do  not  affect  the  same  parties.  Hoye  v. 
Raymond,  25  Kan.  665  (Citing  Waterhury  v.  Westervelt,  9  N.  Y.  598; 
King  v.  Oreer,  4  Duer,  431;  M*Intyre  v.  Trumbull,  7  Johns.  35;  Civ. 
Code,  S  83). 

*  Harsh  v.  Morgan,  1  Kan.  293  (suits  of  separate  lienors  under  mechanics' 
lien  law,  and  vendor's  suit  to  enforce  his  lien,  cannot  be  consolidated) ; 
Liney  v.  Martin,  29  Mo.  29  (widow,  to  set  aside  conveyance  in  fraud  of 
dower,  and  heir,  to  establish  trust  founded  on  the  conveyance,  cannot 
join). 

Two  or  more  owners  in  a  city  cannot  unite  in  an  action  to  restrain  the  sale 
of  lots  owned  by  them  severally  for  taxes  illegally  assessed,  or  to  pre- 
vent the  execution  of  deeds  for  such  lots  upon  such  sale,  but  each  must 
bring  his  several  suit.    Barnes  v.  Beloit,  19  Wis.  93. 

Compare  with  Peck  v.  School  Dist.  No.  4,  21  Wis.  516,  holding  that  where 
the  relief  demanded  consisted  in  part  in  having  a  contract  entered  into 
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hy  the  flchool  district  declared  void,  as  to  that  the  plaintilTs  were  prop- 
erly joined. 

*  Church  Y.  Stanton,  9  N.  Y.  S.  R.  121   (complaint  against  all  of  the  de- 

fendants for  amount  of  receiver's  certificates,  and  seeking  to  charge  one 
of  them  with  certain  property  in  trust  for  the  payment  of  the  eertiC- 
cates)  ;  Bourse  t.  Moody,  14  Fla.  59  (creditor's  action  against  an  admin- 
istrator to  reach  property  of  their  debtor  which  had  been  fraudulently 
transferred  to  intestate,  improperly  united  with  an  action  against  sure- 
ties on  the  administrator's  bond). 

A  cause  of  action  for  equitable  relief  against  a  corporation  cannot  be 
united  with  a  claim  for  damoges  against  individual  defendant,  fitanton 
V.  Missouri  P.  R.  Co.  16  N.  Y.  CHv.  Proc.  Rep.  296,  2  N.  Y.  Supp.  298. 

In  an  action  for  equitable  relief  against  a  corporation,  a  claim  for  damages 
against  individual  defendants  cannot  be  joined.  House  v.  Cooper,  16 
How.  Pr.  292.     Compare  36  N.  Y.  669. 

A  claim  in  the  nature  of  a  legal  demand  against  a  surviving  trustee,  for 
interest  due  under  the  will,  cannot  be  joined  in  an  action  against  him 
and  the  representative  of  the  deceased  trustee  to  have  an  accounting; 
but  the  accounting  and  repayment  of  money  lost  by  the  misconduct  of 
the  trustees  may  be  joined.     Sortore  v.  Scott,  6  Laus.  271. 

31.  Equitable  action;  coplaintifFs. 

The  general  rule  pi'evailing  in  equity  that  it  is  not  a  misjoinder  for 
parties  having  a  joint  or  common  interest  in  obtaining  the  same  spe- 
cific relief — such  as  an  accounting — to  join  as  coplaintifFs,  applies  in 
actions  of  an  equitable  nature  under  the  new  procedure.*  The  claims 
are  regarded  in  such  a  case  as  a  single  cause  of  action,  although  the 
respective  interests  of  the  plaintiffs  differ.  Otherwise  if  the  several 
claims  are  distinct  or  antagonistic.^ 

*  Shields  v.  Thomas,  18  How.  253,  15  L.  ed.  3G8. 

In  a  bill  for  injunction,  three  creditors,  each  of  whom  severally  loaned 
money  to  the  president  of  a  corporation  for  specified  purposes,  under 
pledges  of  portions  of  the  profits,  may  join  in  a  bill  for  an  injunction 
to  restrain  a  violation  of  such  agreement.  Langdon  v.  Branch,  37  Fed. 
440. 

Plaintiffs  claimed  against  a  common  trustee,  and  asserted  that  a  joint 
wrong  had  been  done  them  by  the  defendant,  involving  the  trust  prop- 
erty. It  was  held  that  where  there  is  a  common  liability  in  the  de- 
fendants and  a  common  interest  in  the  plaintiffs,  different  claims  to 
property,  at  least  if  the  subjects  be  such  as  may  without  inconvenience 
be  joined,  may  be  united  in  one  and  the  same  suit.  Bunnel  v.  Stoddard, 
2  Am.  Law  Record,  145,  202. 

A  bill  in  equity  filed  by  joint  obligors  to  enforce  contribution  from  co- 
obligors  for  sums  paid  at  different  times  to  various  persons  by  the  plain- 
tiffs, in  accordance  with  the  terms  of  a  guaranty  signed  by  the  parties, 
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is  not  demurrable  for  a  miB joinder  of  causes  of  action,  or  bad  for  mul- 
tifariousness.    Maleer  ▼.  Cockrillj  18  Tex.  Civ.  App.  391,  45  S.  W.  751. 

A  complaint  in  an  action  to  cancel  subscriptions  to  the  capital  stock  of  fk. 
corporation  is  not  demurrable  on  the  ground  of  misjoinder  of  share- 
holders and  nonshareholders  as  plaintiffs,  where  it  alleges  the  incorpo- 
ration of  defendant,  plaintiffs'  subscription  to  its  capital  stock,  misrep- 
resentations by  defendant,  failure  to  fulfill  its  charter  conditions  in 
respect  to  the  minimum  capital  prescribed  thereby,  and  the  misapplica- 
tion of  the  funds  arising  from  subscriptions.  Carey  v.  Coffee-BUmming 
Mach.  Co.  (Va.)  20  S.  E.  778. 

But  a  bill  by  the  owners  of  separate  parcels  claiming  from  a  common  source 
of  title  to  enjoin  a  widow  from  maintaining  ejectment  actions  under 
How.  Anno.  Stat.  (Mich.)  |  7789,  subd.  2,  against  them  for  her  right 
of  dower,  is  multifarious.  Douglass  v.  Boardman,  113  Ibrlich.  G18,  71 
N.  W.  1100. 

'Barham  ▼.  Bostetter,  67  Cal.  272,  7  Pac.  689  (action  by  separate  land 
owners  for  injunction  and  damages  by  diversion  of  water.  Held,  that 
the  cause  of  action  for  injunction  is  common  to  them  all.  But  for  dam- 
age to  their  different  parcels  of  land,  the  cause  of  action  is  not  joint, 
but  several.     Demurrer  sustained). 

Where  plaintiffs  have  been  induced  by  fraud  to  execute  a  joint  release  of 
their  respective  claims,  the  complaint  is  not  demurrable  for  multifa- 
riousness, because  in  addition  to  the  prayer  to  have  the  release  set  aside 
the  plaintiffs  ask  for  separate  judgments  for  the  amount  due  to  them. 
Smith  V.  Sohulting,  14  Hun,  52. 

)n  creditors'  action  several  judgment  creditors  may  join  to  set  aside  sev* 
eral  fraudulent  conveyances  made  to  several  different  persons.  Reed  v. 
Stryker,  12  A'b(b.  Pr.  47,  4  Abb.  App.  Dec.  20,  Reversing  6  Abb.  Pr.  109; 
Suher  v.  Allen,  13  S.  C.  317. 

Contra,  Bohh  v.  Bohl,  8  Mo.  App.  257. 

Ck)m plaint  by  an  adult  and  three  minor  wards  for  an  accounting  by  their 
guardian  of  their  undivided  estate,  who  had  given  a  single  bond  as  such,, 
is  not  a  misjoinder  of  causes  of  action.  Btallings  v.  Barrett,  26  S.  C» 
474,  2  S.  E.  483. 

In  an  action  by  a  creditor  to  set  aside  a  fraudulent  conveyance,  a  person 
claiming  title  to  premises  upon  which  the  fraudulent  conveyance  is  a 
cloud  cannot  join  as  plaintiff,  as  the  complainants  set  up  antagonistic 
causes  of  action,  and  the  relief  for  which  they  respectively  pray  in  re- 
gard to  a  portion  of  the  property  sought  to  be  reached  involves  totally 
distinct  questions,  reqmring  different  evidence  and  leading  to  different 
decrees.     WaXker  v.  Povoers,  104  U.  S.  245,  26  L.  ed.  729. 

Two  alternative  claims,  each  belonging  to  many  persons,  one  of  whom  has 
no  interest  in  one  claim,  and  others  of  whom  have  no  interest  in  the 
other  claim,  cannot  be  joined  in  one  bill  in  equity.  StehhUis  v.  St.  AnnSy 
116  U.  S.  386,  29  L.  ed.  667,  6  Sup.  Ct.  Rep.  418. 

32.  Codefendants  in  equity;  mnltifarionsness. 

In  equity  a  sis^it  can  be  brought  as  one  cause  against  several  defend- 
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ants,  although  the  rights,  interests,  and  liabilities  of  the  several  de- 
fendants as  to  each  other  be  wholly  separate  and  independent,  if  thev 
are  all  connected  with  the  subject-matter  in  such  manner  that  the 
presence  of  each  is  necessary  or  proper  in  order  to  grant  a  single  en- 
tire measure  of  relief  to  the  plaintiff.^ 

But  if  a  claim  is  joined  for  tlie  purpose  of  determining  a  matter 
disconnected  from  the  main  object  of  the  suit,  the  bill  may  be  objecteJ 
to  as  multifarious.^ 

The  objection  of  multif ariousneta  rests  not  on  a  rule  of  law,  but  on 
the  discretion  of  the  court,  in  view  of  convenient  administration  of 
justice ;  and  the  following  rules  coLimonly  guide  that  discretion : 

1.  A  suit  is  not  multifarious  if  the  case  against  one  is  so  entire  as 
to  require  a  single  suit,  although  another  defendant  may  be  a  neoed- 
EtiTj  party  in  respect  only  to  a  part  of  the  case.^ 

2.  It  is  not  indispensable  that  all  the  parties  should  have  an  inter 
est  in  all  the  matters  contained  in  the  suit ;  it  is  enough  that  each  has 
an  interest  in  some  material  matters  in  the  suit,  and  they  are  con- 
nected with  the  others.* 

3.  A  suit  is  not  multifarious  by  reason  of  containin^j:  different 
causes  against  the  same  person,  unless  the  grounds  of  suit  are  differ- 
ent and  each  ground  as  stated  is  sufficient  to  sustain  a  suit' 

The  objection  of  multifariousness  will  not  lie  to  a  bill  if  it  affords 
a  convenient  mode  for  the  adjustment  of  the  rights  of  the  various  par 
ties,  unless  the  course  pursued  is  so  injurious  to  one  party  as  to  mako 
it  inequitable  to  accomplish  the  general  convenience  at  his  expense.* 

The  objection  of  multifariousness  goes  to  the  whole  bill,  and  if  dis- 
tinct claims  against  different  defendants  are  united,  any  one  or  all 
of  such  defendants  may  object.^ 

*■  Brinkerhoff  t.  Braumy  6  Johxifl.  Ch.  139.  Leading  case  in  chaacery,  hold- 
ing that  if  the  object  of  a  suit  is  to  reach  the  entire  assets,  whether  of  an 
individual,  a  partnership,  or  a  corporation,  which  have  been  dispersed 
by  fraudulent  diversiouB,  with  the  cooperation  of  various  other  persons, 
all  the  transactions  forming  a  connected  series  of  acts  in  which  all  tue 
defendants  were  more  or  less  concerned,  though  not  jointly  in  each  act 
it  presents  but  one  cause  of  action. 

Graves  v.  Corhin,  132  U.  S.  571,  5S7,  33  L.  ed.  462,  467,  10  Sup.  CL  Bep 
196,  Approving  Brinkerhoff  v.  Brou>n,  6  John  Ch.  139,  and  holdii^  that 
there  was  not  a  separable  controversy,  under  the  removal  act. 

A  UU  by  a  trustee  in  bankruptcy,  filed  to  dear  the  estate  of  fraudulent 
encumbrances,  is  not  multifarious  because  it  makes  the  debtor  and 
his  grantee  and  lessee  parties  defendant,  if  their  acts  were  aU  done 
with  one  fraudulent  purpose,  although  tiiey  are  charged  with  different 
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octs  of  fraud  affecting  different  parts  of  the  estate.  Carter  ▼.  Hobha,  92 
Fed.  594  (Citing  Boyd  v.  floy^  5  Paige,  65;  Fellotoa  v.  Fellows,  4  Cow. 
682,  15  Am.  Dec.  412). 

An  equitable  petition  alleging  that  the  plaintiff  has  been  defrauded  of  cer- 
tain land  hj  a  series  of  fraudulent  acta  by  various  defendants, — the  his- 
tory of  which  is  set  forth  in  detail  showing  that  each  and  all  of  the  de- 
fendants had  more  or  less  connection  with  the  same — and  in  effect 
charging  that  they  were  the  result  of  a  conspiracy  among  defendants, 
in  which  each  participated  to  a  greater  or  less  extent,  and  praying  for 
appropriate  relief  as  to  each,— 4s  not  demurrable  for  multifariousness 
or  for  misjoinder  of  parties  or  causes  of  action.  Bowden  v.  Aohor,  95 
6a.  254,  22  S.  E.  254. 

An  equitable  petition  by  an  execution  creditor,  which  seeks  to  set  aside 
various  conveyances  by  the  execution  defendant  to  other  defendants  al- 
leged to  have  conspired  with  the  former,  and  to  subject  the  land  con- 
veyed to  the  payment  of  plaintiff's  judgment,  is  not  bad  for  multifari- 
ousness. Conley  v.  Buck,  100  Ga.  187,  28  S.  E.  97  (Citing  Brinkerhoff 
v.  Brovm,  6  Johns.  Ch.  139;  Fellotce  v.  Fellotca,  4  Cow.  682,  15  Am.  Dec. 
412;  Donovan  v.  Dunning,  69  Mo.  436;  Bohh  v.  Bohh,  76  Mo.  419;  Howae 
v.  Moody,  14  Fla.  59;  Hamlin  v.  Wright,  23  Wis.  491;  North  v.  Brad- 
way,  9  Minn.  183,  Gil.  169;  Whaley  v.  Dawaon,  2  Sch.  &  Lef.  370.) 

A  creditor's  bill  by  partnership  creditors,  to  set  aside  different  fraudulent 
conveyances  by  individual  members  of  the  firm,  is  not  multifarious. 
Steiner  Land  d  Lumber  Co.  v.  King,  118  Ala.  546,  24  So.  35. 

And  a  creditors'  bill  to  subject  to  the  satisfaction  of  the  plaintiff's  judg- 
ment legal  assets  and  equitable  interests  of  the  judgment  debtor  is  not 
multifarious,  nor  is  it  made  so  by  the  fact  that  the  property  is  held  by 
different  perscms  under  separate  conveyances,  or  that  relief  is  sought 
upon  different  theories.    Burke  v.  Morria,  121  Ala.  126,  25  So.  759. 

A  bill  in  equity  by  a  creditor  seeking  to  vacate  and  set  aside  several  con- 
veyances of  the  debtor's  property  as  fraudulent,  and  to  subject  the  prop- 
erty so  conveyed  to  the  satisfaction  of  his  demand,  is  not  multifarious 
because  the  several  grantees  joined  as  parties  defendant  acquired  differ- 
ent portions  of  the  property  under  separate  and  distinct  conveyances 
executed  at  different  times,  and  there  is  no  allegation  that  such  several 
sales  and  conveyances  had  any  actual  connection  \ioth  each  other. 
Henderaon  v.  Farley  Nat,  Bank,  123  Ala.  547,  26  So.  226. 

8o  a  bill  is  not  multifarious  on  account  of  the  joinder  of  parties  defendant, 
where  the  object  of  the  suit  is  single,  and  there  is  one  general  point  in 
issue  rendering  the  interest  common  to  all  the  defendants.  Brovm  v. 
Solary,  37  Fla.  102,  19  So.  161. 

In  a  stockholder's  action  against  usurping  officers  of  corporation  and  oth- 
ers, privity  in  interest  on  the  part  of  the  defendants  is  not  necessary; 
for  parties  acting  in  hostility  to  each  other  may  yet  be  joined  if  their 
acts  in  combination  produce  a  grievance.  Putnam  v.  Sweet,  1  Cliand. 
(Wis.)  286,  332. 

Potia  V.  Hahn,  32  Fed.  660  (bill  by  assignee  in  bankruptcy  to  set  aside  a 
mortgage  to  one  defendant,  a  conveyance  to  another,  and  a  bill  of  sale 
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to  a  third, — holding  it  not  neceseary  to  ehow  that  one  defendant  had 
anything  to  do  with  the  other  parts  of  the  scheme). 

In  Fiery  v.  Emmert,  36  Md«  464,  the  court  says:  In  order  to  sustain  s 
demurrer  to  a  bill  in  equity  on  the  ground  of  multifariousneae,  it  should 
either  appear  that  several  matters  perfectly  distinct  and  independent 
are  joined  in  the  bill  against  the  same  defendant,  thus  compelling  him 
to  unite  in  his  answer  different  matters  wholly  unconnected  with  escfa 
other,  or  that  the  bill  contains  the  demand  of  several  matters,  of  a  dis- 
tinct and  independent  nature,  against  several  defendants,  thus  imposixig 
upon  each  of  these  the  costs  incident  to  the  trial  of  several  claiiBS 
against  the  other  defendants,  with  which  he  has  no  connection  and  is 
which  he  has  no  interest.  Hence  the  objection  should  be  confined  to 
cases  in  which  the  demand  against  each  particular  defendant  is  entireij 
distinct  and  separate  in  its  subject-matter  from  that  in  wiiich  ot^er  de- 
fendants are  interested,  and  does  not  apply  where  there  is  a  common 
liability  in  the  defendants,  and  a  common  although  not  coextensive  in- 
terest in  the  complaints. 

A  bill  must  not  join  two  distinct  grounds  of  equitable  relief,  even  as  be- 
tween the  same  parties.  Zell  Guano  Co.  y.  Heatherly,  38  W.  Va.  409, 
18  S.  £.  611. 

An  equitable  petition  alleging  that  several  distinct  causes  of  action,  not  go 
connected  with  or  dependent  upon  each  other  as  to  make  a  joinder  of 
them  necessary  or  proper  in  the  same  action,  brought  against  separate 
and  distinct  parties  praying  for  relief  in  different  forms  severallj 
.  against  such  parties,  and  also  for  relief  that  affects  the  rights  and  prop- 
erties of  individuals  not  made  parties, — is  demurrable.  Hawkina  v. 
Georgia  d  A,  R.  Co,  108  Ga.  784,  33  S.  E.  682. 

A  petition  alleging  several  distinct  and  independent  causes  of  action  against 
separate  and  distinct  parties,  which  are  not  so  connected  with  or  de- 
pendent upon  each  other  as  to  make  a  joinder  of  them  in  one  action  nec^ 
essary  or  proper,  and  praying  for  relief  in  different  forms  severally 
against  each, — is  demurrable.  8tuck  v.  Southern  Steel  d  Aluminum 
Alloy  Co,  96  Ga.  95,  22  S.  E.  592  (Citing  Marshall  v.  Means,  12  Ga.  61. 
56  Am.  Dec.  444;  Stephens  v.  Whitehead,  75  Ga.  298). 

A  bill  against  the  stockholders  of  an  insolvent  corporation  requiring  them 
to  pay  unpaid  subscriptions,  and  also  alleging  fraud  on  the  part  of  the 
president  in  wrongfully  taking  a  specified  amount  of  the  assets  of  the 
corporation  for  his  salary  and  charging  waste  by  the  corporation  under 
his  direction, — ^is  bad  for  multifariousness.  Montserratt  Coal  Co.  v. 
Johnson  County  Coal-Min,  Co.  141  Mo.  149,  42  S.  W.  822  (Citing  Cowp- 
bcll  V.  Mackay,  1  Myl.  &  C.  603;  Gaines  v.  Chew,  2  How.  619,  11  L.  ed. 
402;  Harrison  v.  Boggy  2  Ves.  Jr.  323;  Saxton  v.  Davis,  18  Ves.  Jr.  72; 
Pope  v.  Lcojtard,  115  Mass.  286;  Cambridge  Waterworks  v.  Somertille 
Dyeing  d  Bleaching  Co.  14  Gray,  193 ;  First  Nat.  Bank  v.  Bingman  Mfg. 
Co.  127  Mass.  563;  Leu>ame  v.  Mexican  International  Improv.  Co.  38 
Fed.  629 ) . 

A  complaint  in  an  action  by  several  stockholders  to  cancel  siibecriptions  to 
the  capital  stock  of  a  corporation  for  fraud  is  not  demurrable  for  mul- 
tifariousness on  the  ground  that  each  complainant  sets  forth  a  elaim 


X. ^MISJOINDEE  OF  CAUSES.  781 

independent  of  the  others.    Carey  v.  Coffee-Stemming  Mack.  Co,  (Va.) 
20  S.  E.  778. 

A  bill  which  seeks  to  settle  several  separate  estates  and  impleads  defend- 
ants whose  interests  are  distinct  is  multifarious.  Crickard  v.  Crouch, 
41  W.  Va.  503,  23  S.  E.  727. 

And  a  bill  against  the  owner  of  a  life  estate  in  a  house  and  lot,  the  title  to 
which  is  in  the  executor  under  a  will  creating  such  life  estate,  to  sub- 
ject the  same  to  payment  of  a  note  executed  by  the  life  tenant,  and 
against  the  executor  to  subject  assets  in  his  hands  to  answer  an  assign- 
ment of  such  assets  by  the  life  tenant,  is  not  multifarious.  Oney  v. 
Ferguson,  41  W.  Va.  568,  23  S.  E.  710. 

In  a  suit  to  restrain  the  owners  of  several  mills  from  erecting  flash  boards 
of  a  certain  height  upon  their  dam,  a  cross-bill  asking  aflirmative  relief 
because  of  the  interference  by  plaintiff's  dam  with  defendants'  rights  of 
flowage  is  not  multifarious  because  defendants'  rights  in  their  dam  are 
not  identical.     Comtoell  Mfg.  Co.  v.  Swift,  89  Mich.  503,  50  N.  W.  1001. 

There  is  no  misjoinder  of  causes  of  action  in  a  complaint  to  foreclose  a 
mortgage  given  by  the  payee  in  a  note  as  collateral  security  thereto, 
demanding  a  judgment  for  deficiency  against  both  the  mortgagor  and 
the  maker  of  the  note.  First  A' at.  Bajik  v.  Lavibert,  63  ^liun.  2G3,  65 
N.  W.  451. 

A  bill  to  foreclose  a  land  contract  may  properly  join  as  a  codefcndant  with 
the  purchaser  a  railroad  company  which  occupies  a  distinct  portion  of 
the  land,  and  allege  facts  showing  complainant's  inability  to  learn 
whether  the  company  claims  as  assignee  or  principal  of  the  purchaser, 
and  pray  for  a  determination  of  the  rights  of  the  respective  defendants. 
Proctor  V.  Plumer,  112  Mich.  393,  70  N.  W.  1028. 

And  a  bill  to  recover  the  undivided  profits  arising  under  a  contract  to  pro- 
cure mortgages  upon  commissions  on  the  loans  and  on  such  sales  as 
should  be  had  under  foreclosure  of  the  mortgages  is  not  multifarious 
because  it  joins  as  a  defendant  a  person  in  whom  property  covered  by 
one  of  the  mortgages  had  become  vested  as  trustee,  and  whose  title  is 
subsidiary  to  that  of  the  other  party  to  the  contract.  Chew  v.  Olenn, 
82  Md.  370,  33  Atl.  722. 

A  bill  to  remove  a  cloud  on  title  whioh  brings  in  three  different  tracts  of 
land  with  different  titles  and  different  owners  is  multifarious.  Moore 
v.  MoNutt,  41  W.  Va.  605,  24  S.  E.  682. 

45o,  a  bill  by  a  creditor  of  an  insolvent  corporation,  making  the  appropriate 
allegations  and  praying  that  the  assets  be  administered,  and,  in  the  al- 
ternative, for  a  decree  adjudging  an  insolvent  incorporator  a  trustee  for 
himself  and  the  solvent  incorporator  in  his  subscription  to  the  capital 
stodL,  or  adjudging  such  incorporators  personally  liable  because  of  their 
fraudulent  and  negligent  management  of  the  affairs  of  the  corporation, 
or  because  of  the  fact  that  the  corporation  was  organized  solely  as  a 
shield  to  protect  them  from  individual  liability  and  should  be  brushed 
aside, — ^is  not  multifarious.  Nunnally  v.  Strauss,  94  Va.  255,  26  S.  E. 
580. 

^Hiether  or  not  a  bill  in  multifarious  depends,  it  is  said,  upon  its  allega- 
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tioDs,  and  not  upon  its  prayer.  No  reason  ia  peroetved  wlij,  under  tint 
b&U,  the  court  cannot  oonTementlj  ascertain  the  rights  of  all  partiei, 
plaintiffs  and  defendants,  and  administer  justice  between  them  accord- 
ing to  the  very  right  of  the  case.  The  plaintiffs  have  a  common  inter- 
est in  the  subject-matter  of  the  suit,  and  the  defendants  have  a  coexten- 
sive common  interest  and  liability.  The  litigation  grows  out  of  one 
and  the  same  transaction,  all  the  defendants  are  interested  in  the  same 
claim  of  right,  and  the  relief  asked  for  in  relation  to  each  is  of  the  same 
general  character.    Ibid, 

The  attempt  by  a  bill  to  enforce  a  mechanic's  and  materialman's  lien,  to 
subject  to  the  lien,  as  against  a  prior  mortgage,  that  part  of  the  rahie 
of  the  property  which  resulted  from  the  improvements  which  complain- 
ant put  upon  it  in  labor  and  supplies,  does  not  render  the  bill  mnlti- 
farious.     ChrUtian  d  C.  Qroeery  Co.  v.  Kling,  121  Ala.  292,  25  So.  629. 

A  complaint  in  an  action  in  the  nature  of  a  creditors'  bill  is  not  bad  for 
multifariousness  because  it  seeks  a  judgment  against  the  estate  of  the 
deceased  debtor  and  also  seeks  to  set  aside  alleged  fraudulent  convey* 
anccs  made  by  the  deceased  to  third  persons.  Sheppard  ▼.  Qreen^  48  S. 
C.  165,  26  S.  £.  224. 

'A  bill  filed  to  obtain  personal  decree  against  one  of  the  defendants  as  in- 
doraer  of  notes;  to  obtain  like  decree  against  him  by  way  of  damages 
for  breach  of  warranty ;  to  quiet  title  to  part  of  the  land  as  to  the  other 
defendants,  and  to  sell  the  same  to  pay  the  notes;  and  to  restrain  de- 
fendants from  cutting  timber  on  the  land,  is  multifarious.  It  is  well 
settled  that  a  bill  in  equity  is  demurrable  in  whidi  are  united  several 
distinct  rights,  each  sufficient  to  sustain  a  bill  against  one  defendant, 
or  in  which  there  is  a  demand  <rf  several  distinct  matters  against  sev- 
eral defendants,  who  are  unconnected  in  interest  or  liability.  WaMn§- 
ton  City  Sav.  Bank  v.  Thornton,  83  Va.  157,  165,  2  S.  E.  193. 

A  bill  by  one  of  two  purchasers  of  land,  who  has  paid  off  a  note  secured 
by  mortgage  given  for  the  purchase  money,  to  compel  the  other  pur- 
chaser to  pay  his  just  proportion  of  the  debt,  is  not  multifarious  because 
it  also  seeks  a  determination  of  the  question  whether  a  purchaser  at  ex- 
ecution sale  of  a  third  interest  in  the  land,  which  has  been  sold  by  war- 
ranty deed  by  the  joint  purchasers,  took  it  free  from  liability  to  sub- 
jection to  the  payment  of  the  mortgage  and  from  the  lien  for  the  pur- 
chase money  due  from  the  execution  debtor.  Truss  v.  MiUer,  116  Ala. 
494,  22  So.  863. 

Where  a  bill  prays  for  relief  in  respect  to  two  distinct  matters, — e.  g^  par- 
tition, and  tftie  enforcement  of  a  mortgage  claim  against  the  estate,— 
it  is  multifarious.    Belt  v.  Bowie,  65  Md.  350,  4  Atl.  295. 

A  bill  for  partition  is  not  multifarious  because  it  joins  the  holders  of  s 
mortgage  covering  one  of  the  tracts,  as  defendants,  and  asks  that  in  the 
event  of  its  being  held  that  the  property  is  not  susceptible  of  partition, 
that  such  portion  be  sold  and  the  proceeds  divided  between  the  owners 
after  payment  of  the  mortgage  debt.  Claude  v.  Handy,  83  Md.  225,  34 
Atl.  532. 

Dill  is  multifarious  where  in  its  allegations  and  prayers  it  blends  several 
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matters,  in  their  nature  separate  and  distinct,  and  some  of  which  do  not 
affect  all  of  the  defendants.    Porter  v.  Robinson  (Va.)  2?  8.  E.  843. 

By  "multifariousneBs  in  a  bill"  is  meant  improperly  joining  in  one  bill  dis- 
tinct and  independent  matters,  and  thereby  confounding  them;  as,  for 
example,  the  uniting  in  one  bill  of  several  matters  perfectly  distinct  and 
unconnected,  against  one  defendant,  or  the  demand  of  several  matters, 
of  a  distinct  and  independent  nature,  against  several  defendants  in  the 
same  bill.  In  the  latter  case  the  proceedings  would  be  oppressive,  be- 
cause it  would  tend  to  load  each  defendant  with  an  unnecessary  burden 
of  costs,  by  swelling  the  pleadings  with  the  statement  of  the  several 
claims  of  the  other  defendants,  with  which  he  has  no  connection.  In 
the  former  case  the  defendant  would  be  compellable  to  unite  in  his  an- 
swer and  defense  different  matters,  wholly  unconnected  with  each  other ; 
and  thus  the  proofs  applicable  to  each  would  be  apt  to  be  confoimded 
with  each  other,  and  great  delays  would  be  occasioned  by  waiting  for 
the  proofs  respecting  one  of  the  matters,  when  the  others  might  be  fully 
ripe  for  hearing.    Ibid. 

^Atiy.  Oen.  v.  Poole,  4  Myl.  ft  C.  17,  31;  Atty.  Gen,  v.  Cradook,  3  Myl.  & 
C.  86;  Turner  v.  Rohiiison,  1  Sim.  ft  Stu.  313;  Broum  v.  Chiarantee 
Trust  d  Safe  Deposit  Co.  128  U.  8.  403,  32  L.  ed.  468,  9  Sup.  Ct.  Rep. 
127  (foreclosure  joining  claim  that  original  grantor  be  decreed  to  make 
specific  performance  so  that  mortgage  shall  be  a  first  lien) ;  United 
States  V.  American  Bell  Teleph,  Co.  128  U.  S.  315,  32  L.  ed.  450,  9  Sup. 
Ct.  Eep.  00  (several  patents,  one  of  which  might  be  sustained  although 
the  other  might  not) . 

In  a  bill  for  foreclosure,  removal  of  a  cloud  upon  plaintiff's  title  by  reason 
of  a  tax  sale,  and  for  possession  of  the  mortgaged  premises,  the  leading 
object  of  the  bill  is  the  foreclosure  of  the  mortgage,  and  it  is  not  mid- 
fifarious  because  it  asks  incidental  relief  against  some  of  the  defend- 
ants, and  not  against  all.  Middleiouyn  8av.  Bank  v.  Bacharaohy  46 
Conn.  513   (Followed  in  De  Wolf  v.  Sprague  Mfg.  Co.  49  Conn.  282). 

Multifariousness  arises  where  some  defendant  is  able  to  say  that,  as  to  a 
large  part  of  the  transaction  set  out  in  the  bill,  he  has  no  interest  or 
connection  whatever.  Barcus  v.  Gates,  32  G.  C.  A.  337,  61  U.  6.  App. 
596,  89  Fed.  783. 

\  bill  which  includes,  with  charges  of  misappropriation  against  a  trustee 
and  a  prayer  for  an  accounting  by  him,  a  prayer  to  set  aside  convey- 
ances of  and  a  decree  relating  to  the  trust  property,  is  multifarious 
where  defendants  interested  in  some  of  the  matters  set  up  are  not  inter- 
erested  in  others,  and  some  of  the  persons  interested  in  some  of  the  mat- 
ters are  not  parties.    Sylvester  v.  Boyd,  166  Mass.  445,  44  N.  £.  343. 

A  complaint  is  not  bad  for  multifariousness  because  one  of  the  defendants 
is  a  necessary  party  to  a  portion  only  of  the  case  stated,  where  the  case 
is  so  entire  as  to  be  incapable  of  being  prosecuted  in  several  suits.  Fos^ 
ter  V.  Landon,  71  Minn.  494,  74  N.  W.  281. 

A  creditors'  bill  is  not  multifarious  because  it  attacks  as  fraudulent  dif- 
ferent transfers  by  the  judgment  debtor  having  no  connection  to  dif* 
ferent  defendants.    Bume  v.  O'Shaughnessy  (N.  J.  £q.)  38  Atl.  963. 

*Brovm  v.  Guarantee  Truit  d  Safe  Deposit  Co.  128  U.  S.  403,  32  L.  ed.  468, 
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9  Sup.  Ct  Kep.  127;  Addison  y.  Walker,  4  Younge  k  C.  Ezeh.  442; 
Parr  t.  Atty.  Gen.  8  Clark  &  F.  435;  Worthy  y.  Johnson,  8  G«..  238,  52 
Am.  Dec.  399. 

A  bill  filed  to  set  a«ide  a  will  which  has  been  admitted  to  probate,  and  to 
establish  another  which  it  is  alleged  has  been  fraudulently  suppressed; 
for  an  account  to  be  required  from  the  executor  under  the  first  will,  of 
all  the  real  and  personal  property  which  came  to  his  hands,  a  portion  of 
which,  it  is  charged,  was,  by  a  combination  with  various  persons,  fraud 
ulently  appropriated;  and  for  a  deliYery  of  the  possession  of  all  lasd^ 
which  belonged  to  the  testator  at  the  time  of  his  death,  and  account  of 
the  rents  and  profits;  and  which  makes  parties  defendants  the  executor 
and  all  persons  \v4io,  by  purchase  or  otherwise,  have  come  to  the  posses- 
sion of  any  property,  real  or  personal,  belonging  to  the  testator  at  thp 
time  of  his  death,  is  not  multifarious.  It  avoids  a  multiplicity  of  suiu, 
and  provides  for  the  investigation  of  facts,  in  which  all  the  defendants 
are  interested,  without  subjecting  them  to  unnecessary  inconvenience 
and  expense.  Oaines  v.  Chew,  2  How.  619,  11  L.  ed.  402;  Oaines  x. 
Mausseauw,  1  Woods,  118,  Fed.  Cas.  No.  5,176  (to  same  effect).. 

A  bill  which  embraces  the  distinct  claims  of  several  parties  is  not  open  to 
the  objection  of  multifariousness,  if  the  interests  of  all  are  so  minged  in 
a  series  of  complicated  transactions,  that  entire  justice  could  not  be 
conveniently  obtained  in  separate  and  independent  suits.  Oliver  t. 
Piatt,  3  How.  333,  411,  11  L.  ed.  622,  657,  Affirming  3  McLean,  27,  Fed. 
Cos.  No.  11,116. 

A  bill  to  enjoin  the  carrying  out  of  separate  and  distinct  contracts  made 
with  separate  parties  and  in  which  the  other  parties  to  the  bill  re- 
spectively have  no  interest  is  multifarious.  Ziegler  v.  Lake  8tr^ 
Elev.  R.  Co,  22  C.  C.  A.  465,  46  U.  S.  App.  242,  76  Fed.  662. 

So,  a  bill  to  set  aside  as  fraudulent  a  conveyance  of  property  made  b^  u 
trading  corporation  is  multifarious  as  to  defendants  against  whom  no 
relief  is  sought,  except  a  discovery  as  to  how  much  was  ovdng  them  at 
the  time  of  the  transfer,  and  that  they  be  required  to  deliver  aoy 
property  in  excess  of  the  amount  of  their  just  claims.  CoicgiU  d  B. 
Mill,  Co.  V.  L.  M,  Mcliolson  Co,  24  So.  880. 

^  single  bill  by  stockholders  setting  up  acts  of  maladministration  by  the 
oflicers  of  the  corporation,  some  of  which  are  attributed  to  individutl 
officers,  some  to  different  groups  of  officers,  and  others  to  the  president 
and  directors  as  a  whole, — is  multifarious.  Brown  y.  Bedford  City 
Land  d  Improv,  Co.  91  Va.  31,  20  S.  E.  968. 

The  sureties  on  several  bonds  cannot  be  joined  in  a  single  bill,  nor  can  a  bill 
be  sustained  on  demurrer  against  the  sureties  on  any  one  bond,  in  the 
absence  of  an  allegation  in  the  bill  that  the  default  of  the  principal 
occurred  during  the  time  covered  by  the  bond.  Rutherford  v.  Alyea,  53 
N.  J.  Eq.  580,  32  Atl.  70. 

A  bill  is  not  multifarious  for  making  the  corporation  and  its  president 

parties  to  a  suit  to  cancel  a  fraudulent  transfer  of  corporate  stock 
and  to  have  the  certificate  restored  to  complainant,  although  it  pravs 
for  cancelation  of  a  pooling  agreement  between  certain  stockholders  of 
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the  corporation,  in  which  the  corporation  and  its  president  were  not 
interested.    Ryan  v.  Seaboard  d  R.  R,  Co.  89  Fed.  397. 

After  the  appointment  of  receivers  for  an  insolvent  building  and  loan  asso- 
ciation, upon  petition  of  some  of  its  stockholders,  an  amendment  to  the 
petition  in  the  nature  of  a  supplemental  bill  which  seeks  the  ascertain- 
mesxt  of  rights  and  liabilities,  and  the  winding  up  of  corporate  affairs, 
is  not  demurrable  for  misjoinder  of  parties  plaintiff  or  defendant  or  for 
multifariousness,  where  the  original  petitioners  joined  with  the  re- 
ceivers as  plaintiffs,  and  all  the  other  members  of  the  association  are 
made  defendants.     Boyd  y.  Rohinaon,  104  Ga.  793,  31  S.  E.  29. 

•Broicfi  V.  Guarantee  Trust  d  Safe  Deposit  Co,  128  U.  S.  403,  32  L.  ed.  463, 
9  Sup.  Ct.  Rep.  127;  Bedsole  v.  Monroe,  40  N.  C.  (5  Ired.  Eq.)  313; 
Larhins  v.  Biddies  21  Ala.  252;  tfail  V.  Mohley,  9  Ga.  278;  Robinson  v. 
Cross,  22  Conn.  171. 

•Siaude  v.  Keck,  92  Va.  544,  24  S.  B.  227. 

'In  Boyd  v.  Eoyt,  5  Paige,  79,  the  court  says:  "The  form  and  effect  of  a 
demurrer  to  a  bill  in  chancery  for  multifariousness  is  substantially  the 
same  as  a  demurrer  to  a  declaration  at  law  for  a  misjoinder  of  actions, 
or  of  different  causes  of  action  which  cannot  be  properly  litigated  in  the 
same  suit.  The  demurrer  in  either  case  goes  to  the  whole  bill  or 
declaration." 

A  demurrer  to  a  bill  in  equity  for  multifariousness  goes  to  the  whole  bill, 
and  it  is  not  necessary  to  specify  the  particular  parts  of  the  bill  which 
are  multifarious.     McCartney  v.  Fletcher,  10  App.  D.  C.  572. 

See  Oihbs  v.  Clagett,  2  Gill  &  J.  29 ;  Johnston  v.  Anthony,  2  Molloy,  373. 
And  where  a  joint  claim  against  two  defendants  is  improperly  joined  in 
the  same  bill  with  a  separate  claim  against  one  of  the  defendants  only, 
either  or  both  of  the  defendants  may  demur  for  multifariousness. 
Ward  V.  Northumberland,  2  Anstr.  469;  Swift  v.  Eckford,  6  Paige,  22 
(to  same  effect). 

One  defendant  cannot  object  to  multifariousness  in  the  bill  where  it  exists 
only  as  to  other  defendants.  Couse  v.  Columbia  Powder  Mfg.  Co.  (N. 
J.  Eq.)  33  Atl.  297;  Olds  v.  Regan  (N.  J.  Eq.)  32  Atl.  827  (Citing 
Miller  v.  Jamison,  24  N.  J.  Eq.  41). 

Joint  grantees  of  two  tracts  of  land  in  one  of  which  a  third  person  is  given 
a  life  estate  cannot  raise  the  question  of  misjoinder  of  causes  of  action 
to  set  aside  both  deeds,  where  the  plaintiffs  are  the  same  in  both  counts 
and  the  grounds  for  setting  aside  the  deeds  are  the  same  but  such  third 
person  alone  can  raise  it.  Boggess  t.  Boggess,  127  Mo.  305,  29  S.  W. 
1018. 

In  a  bill  alleging  that  df^fendants  had  conspired  to  remove  certain  slaves, 
in  which  complainants  had  a  residuary  interest,  beyond  complainant'6 
reach,  and  that  one  of  the  defendants,  A,  had  covenanted  to  deliver  to 
one  of  the  complainants  certain  of  the  slaves,  it  was  held  that  a  de- 
murrer for  multifariousness  by  A  was  properly  sustained,  and  that  it 
was  proper  for  the  chancellor  to  dismiss  the  whole  bill  at  the  final  hear- 
ing, although  a  decree  pro  confesso  had  been  against  the  defendants  not 
demurring.  The  court  here  says:  "The  general  rule  is  that  a  demurrer 
Abb.  Pl.  Vol.  I. — 50. 
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for  mnH ifarioumcas,  like  a  denraireT  for  a  misjoinder  at  law,  goes  to  the 
whole  tall ;  and  if  sustained,  the  bill  should  be  dismissed,  and  oug^t  not 
to  be  made  the  foundation  of  partial  relief."  McIntoMh  ▼.  Alexander,  16 
Ala.  87. 

After  receiver  appointed  on  a  creditor*s  bill  to  set  aside  fraudulent  eomrey- 
anoes,  an  amended  bill  was  filed  attaddng  other  ooareyanoes  of 
the  same  grantor,  and  asking  that  the  receirer  might  be  ordered 
to  sell  certain  property  that  was  in  danger  of  being  lost.  It  was  held. 
that  a  demurrer  for  multifariousness  to  the  amended  bill  by  two  of  the 
parties  to  the  original  bill  and  by  one  to  the  amended  bill,  should  be 
overruled,  as  it  was  necessary,  if  the  demurrer  waa  sustained,  to  dismkt 
the  bill  tfi  totOf  which  under  the  circumstances  of  the  case  would  be  in- 
convenient.  Dunn  y.  Cooper,  3  Md.  Ch.  46  (Citing  Gibb9  y.  Clagett,  5 
Gill  ft  J.  29;  White  Y.  White,  5  GUI,  376). 

Under  N.  Y.  BeY.  Stat,  a  creditor  of  decedent  cannot  file  a  bOl  against  his 
heirs  and  personal  representatives  to  obtain  satisfaction  of  a  debt  oiit 
of  the  real  and  personal  estate,  and  such  a  misjoinder  renders  the  bill 
multifarious.  Separate  demurrers  by  administrator  and  heirs  riioold 
have  been  sustained  and  bill  dismissed.    Butte  y.  Genung,  5  Paige.  254. 

Contra,  Buerk  y.  Imhaeueer,  8  Fed.  457,  where  the  court  remarks  that,  la 
the  defendant  demurring  ii  in  no  worse  position  by  reason  of  the 
uniting  of  the  matters  in  one  suit,  his  demurrer  for  multifariousness 
must  be  overruled;  HiU  y.  Bonaffon,  2  W.  N.  C.  356;  AtwiU  y.  Femtt, 
2  Blatchf.  39,  44,  Fed.  Gas.  No.  640,  (to  same  effect). 

Compare  Bermea  y.  Frick,  38  N.  J.  £q.  88  (a  bill  by  one  surety  against 
three  others  to  compel  contribution,  alleged  that  two  of  the  defendants 
had  fraudulently  conveyed  their  property  in  order  to  avoid  oontributing. 

It  was  held,  that  the  defendant  not  affected  by  such  allegations  was  not  re- 
quired to  answer  them,  and  could  not  set  up  therefore  that  the  bill  was 
multifarious  as  to  the  other  two). 

33.  Codef  endants  under  the  new  pTOcednre. 

Under  the  new  procedure,  claims  affecting  several  defendants,  sndi 
as  might  have  been  brought  within  the  compass  of  a  single  suit  in 
equity,  are  regarded  as  one  cause  of  action;  and  in  such  actions, 
therefore,  the  equitable  rules  as  to  the  joinder  of  parties  defendant  are 
still  applicable.^ 

*Seed  Y.  Stryker,  12  Abb.  Pr.  47  (creditors'  suit;  following  under  the  Code 
the  rule  in  Brinkerhoff  y.  Brotcn,  6  Johns  C%.  139,  f  32,  n.  1)  ;  Turner 
Y.  Conant,  18  Abb.  N.  C.  160,  10  N.  Y.  Qv.  Proc  Rep.  192  (action  by 
claimant  of  corporation  Ixmds  against  a  company  to  compel  deliverr, 
and  against  an  adverse  claimant  holding  a  certificate,  not  misjoinder, 
for  the  deliYery  of  the  bonds,  was  one  cause  of  action,  and  oanofling 
the  certificate  outstanding  merely  auxiUary). 

Compare  with  Day  y.  Bank  of  State  of  N.  7.  20  Jones  k  S.  363,  9  N.  T.  Giv. 
Proc.  Rep.  51  (claimant  of  stock  under  somewhat  similar  drcumstancea. 
The  claim  against  the  corporation  and  that  against  the  wrongful  holder 
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of  the  outstanding  certificate  were  held  distinct  c&iBMt  of  action  that 
could  not  be  joined  where  the  complaint  did  not  aver  that  the  corporar 
tion  had  transferred  or  had  threatened  to  transfer  on  its  books  the 
shares  to  the  wrongful  holder  of  the  certificate) . 

A  creditor  holding  a  joint  judgment  against  debtors  entitled  to  separate 
legacies  under  the  same  will  may  properly  join  them  as  defendants  in 
one  action  to  reach  such  property.    Bradner  v.  Holland,  33  Hun,  288. 

Although  all  the  defendants  be  not  jointly  connected  in  every  act  of  a 
breach  of  trust  alleged  in  the  complaint,  yet  if  there  are  a  series  of  acts 
on  their  part  produced  by  the  same  fraudulent  intent,  which  contributed 
to  the  injury  of  the  plaintiffs,  and  the  statements  are  not  made  as 
separate  and  distinct  causes  of  action  against  the  several  defendants, 
and  a  cause  of  action  is  alleged  by  which  they  are  all  affected  and  In 
respect  to  which  they  are  necessary  parties,  the  several  matters  may 
be  joined  in  one  complaint.  Oamer  v.  Harmony  Mills,  6  Abb.  N.  C.  212, 
less  fully,  13  Jones  ft  S.  148. 

Committee  of  a  lunatic  may  sue  to  ascertain  the  lunatics  interest  in  the 
property,  and  the  amount  of  liens  thereon,  although  different  defendants 
claim  separate  liens;  for  the  property  is  the  subject  of  the  action." 
Holmes  v.  Abbott,  53  Hun,  617,  6  N.  Y.  Supp.  943. 

In  Mahler  v.  Schmidt,  43  Hun,  514,  Haight,  J.,  says  that  the  provision  of 
the  Code  allowing  joinder,  if  it  "appear  upon  the  face  of  the  complaint 
that  all  the  causes  of  action  so  imited  are  consistent  with  each  other, 
and  that  they  affect  all  of  the  parties  to  the  action  ...  is  but  declara- 
tory of  the  rule  that  previously  existed;  and  the  test  is  whether  or  not 
the  parties  joined  in  the  suit  have  one  connected  interest  centering  in 
the  point  in  issue  in  the  cause,  or  one  common  point  of  litigation.  If  so, 
unconnected  parties  may  be  joined,  even  where  different  relief  is  sought 
against  them;  but  if  the  action  is  against  different  persons  concerning 
things  of  distinct  natures,  in  which  some  of  the  parties  have  no  interest, 
then  the  action  cannot  be  joined"  (Citing  Fellows  v.  Fellows,  4  Cow. 
682,  15  Am.  Dec.  412). 

Where  the  object  of  the  action  was  to  protect  a  stockholder  from  a  contem- 
plated conspiracy,  it  was  held  no  objection  to  joinder  of  several  defend- 
ants that  their  respective  acts  were  done  at  different  times,  and  all  the 
defendants  were  not  benefited  by  all  of  the  acts,  or  not  in  the  same  de- 
gree.   Jones  V.  Morrison,  31  Minn.  140,  16  N.  W.  854* 

34.  Different  capaoitiei. 

Where  the  same  person  is  a  party  in  several  capacities,  there  is  a 
misjoinder  if  each  cause  of  action  does  not  affect  him  in  all  such  ca- 
pacities, whether  he  is  plaintiflP  or  defendant.* 

'A  count  on  a  promise  to  the  plaintiff  individually  cannot  be  joined  with  a 
count  on  a  promise  to  an  intestate  of  whom  plaintiff  is  administrator. 
Brown  v.  Webber,  6  Cush.  660. 

A  personal  action  cannot  be  united  with  one  brought  in  a  representative 
capacity.     Mertens  v.  Loeicenherg,  G9  Mo.  208. 
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A  cause  of  action  under  Iowa  Code  1873,  §  1557,  providing  for  the  recovery 
hj  a  wife  of  damages  for  injury  to  her  means  of  support  hv  the  sale  of 
intoxicating  liquor  to  her  husband,  by  defendant^  ami  a  cause  of  action 
under  f  1^39,  providing  for  the  forfeiture  of  the  penalty  to  the  school 
fund  for  selling  intoxicating  liquor  to  an  intoxicated  person,  or  to  one 
in  the  habit  of  becoming  intoxicated,  such  penalty  to  be  collected  h? 
action  by  any  citizen  in  the  county,  who  shall  be  entitled  to  one  half 
the  amount  recovered,— cannot  be  joined  in  a  single  pleading.  Carrier 
V.  Bernstein,  104  Iowa,  572,  73  N.  W.  1076. 

Plaintiff  cannot  unite  a  cause  of  action  for  negligence,  causing  death  of  one 
person  of  whose  estate  he  is  the  administrator,  with  a  cause  of  action 
for  the  death  of  another  person  of  whose  estate  he  is  also  administrator. 
Danaher  v.  Brooklyn,  4  N.  Y.  Civ.  Proc.  Rep.  286  (Citing  Lucas  v.  New 
York  C,  R.  Co.  21  Barb.  245). 

A  complaint  setting  forth  two  distinct  causes  of  action,  one  for  gprievanceB 
of  the  plaintiff  individually,  and  the  other  for  injury  inflicted  upon  a 
corporation  of  which  he  is  a  stockholder,  is  demurrable  on  the  ground  of 
improper  joinder  of  causes  of  action.  Farrow  v.  Holland  Trust  Co,  74 
Hun,  585,  26  N.  Y.  Supp.  502. 

A  cause  of  action  in  favor  of  plaintiff  as  an  individual  cannot  be  properly 
united  with  a  cause  of  action  in  plaintiff's  favor  as  a  stockholder  of  a 
corporation,  and  therefore  representing  the  corporation.  Stanton  t. 
Missouri  P.  R,  Co,  15  N.  Y.  Civ.  Proc  Rep.  296,  2  N.  Y.  Supp.  298. 

But  a  plaintiff's  demand  as  a  surviving  partner,  being  an  indi^ndual  right, 
may  be  joined  with  another  individual  demand  not  connected  with  tbe 
partnership.     McCartney  v.  Hubhell,  52  Wis.  360,  9  X.  W.  Gl. 

8o  also,  as  being  in  the  same  capacity,  plaintiff  may  unite  an  indebtedness 
arising  on  a  contract  with  her  as  administratrix  with  an  indebtedness 
arising  on  a  contract  with  her  intestate.  Valleau  v.  Cahill,  1  N.  Y.  Citt 
Ct.  Rep.  47  (Citing  Bogert  v.  Her  tell,  4  Hill,  505;  Wells  v.  Wcbster/ii 
How.  Pr.  201;  Fry  v.  Evans,  8  Wend.  530).  But  see  Fcrrin  v.  Myrick, 
41  N.  Y.  315. 

Compare  cases  cited  in  chapter  ix.,  §  5,  note  1,  ante. 

'Hapgood  v.  Houghton,  10  Pick.  154;  St.  Joseph's  Orphan  Soc.  y.  Wolperi, 
80  Ky.  86  (demands  against  common  guardian  for  maintenance  of  sev- 
eral infants;  separate  causes  of  action  not  join^ble)  ;  Price  y.  Broics, 
10  Abb.  N.  C.  67,  60  How.  Pr.  11  (causes  of  action  arising  out  of  i 
breach  of  trust  by  a  testator,  united  in  an  action  against  his  executor, 
brought  by  the  surviving  trustee,  not  a  misjoinder  of  causes  of  action). 

A  cause  of  action  against  the  trustee  of  an  insolvent  savings  bank  to  n- 
cover  money  lost  or  wasted  by  illegal  investments  cannot  be  united 
with  an  action  on  his  personal  bond  given  to  make  up  his  deficiencies  in 
the  bank's  assets.  French  v.  Salter,  17  Hun,  546  (Citing  Mappier  v. 
Mortimer,  11  Abb.  Pr.  N.  S.  458;  Clark  v.  Coles,  50  How.  Pr.  178;  Tfi7« 
V.  Suydam,  64  N.  Y.  173). 

A  complaint  against  a  person  as  president  of  a  corporation,  which  demands 
an  accounting  by  the  defendant  in  his  of&cial  capacity  as  to  the  property 
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of  t^e  corporation  and  as  to  plaintiff's  property,  is  held  demurrable* 
Paulsen  v.  Van  Steenhergh,  65  How.  Pr.  342. 

A  common  trustee  of  several  distinct  trusts  uztder  a  will,  in  favor  of  several 
different  cestui  que  trust,  cannot  join  in  one  complaint  several  causes  of 
action  for  an  accounting  and  settlement  of  the  different  trusts.     Weeks 
v.  Cornvcall,  9  N.  Y.  Civ.  Proc.  Rep.  28. 

A  cauBR  of  action  upon  a  contract  with  testator  in  his  lifetime,  cannot  be 
united  with  one  upon  a  contract  made  by  his  personal  representative. 
Ferrin  v.  Myrick,  41  N.  Y.  315.  See  Valleau  v.  Cahill,  1  N.  Y.  City 
Ct.  Rep.  47. 

Compare  Day  v.  Btone,  15  Abb.  Pr.  N.  S.  137,  5  Daly,  353.  In  an  action 
against  the  administrator  of  a  deceased  agent  to  compel  an  accounting, 
etc.,  plaintiff  may  ask  judgment  against  the  administrator  individually 
for  the  payment  of  moneys  and  the  delivery  of  books  and  specific  prop- 
erty belonging  to  plaintiff  which  came  to  the  deceased  as  such  agent, 
and  which  defendant  has  possession  of  and  refuses  to  deliver.  This  is 
not  joining  two  causes  of  action. 

But  in  states  where  such  representative  is  liable  in  his  representative 
capacity  both  as  to  an  action  against  the  estate  arising  before  the  dece- 
dent's death  and  one  arising  on  a  contract  by  him  as  such  representa- 
tive, such  actions  may  be  joined.    Hotcard  v.  Powers,  6  Ohio,  92. 

A  complaint  against  an  executor  individually  and  as  executor  to  recover  an 
amount  deposited  with  him  by  plaintiff  at  the  time  of  making  a  bid  on 
land  of  the  estate  which  plaintiff  refused  to  complete  is  demurrable  for 
misjoinder  of  parties  defendant  and  misjoinder  of  causes  of  action. 
SMicker  v.  Hemenvcay,  110  Cal.  579,  42  Pac.  1063. 

A  petition  is  demurrable  where  it  declares  upon  an  indebtedness  due  to 
plaintiff  by  defendant  as  the  executor  of  a  ^vill,  and  also  as  the  trustee 
of  the  plaintiff.     HarrelX  v.  Davis,  108  Ga.  789,  33  S.  £.  852. 

When  some  of  the  defendants  in  their  different  individual  or  representative 
capacities  are  interested  in  one  of  the  causes  of  action  and  some  of  them 
in  another,  but  not  all  are  interested  in  all  the  causes  of  action,  a  com- 
plaint by  an  executor  in  an  action  for  an  accounting  and  settlement  of 
the  estate  is  obnoxious  to  a  demurrer  for  a  misjoinder  of  causes 
of  action  under  the  New  York  Code  of  Civil  Procedure,  where  it 
seeks  to  charge  the  distributive  share  of  some  of  the  defendants  witi» 
debts  due  to  the  testator  at  the  time  ef  his  death.  Arkenhurgh  y.  Wig- 
gins, 13  App.  Div.  90,  43  N.  Y.  Supp.  294. 

The  words  "individually  and  as  administratrix,"  in  a  suit  to  recover  for 
funeral  expenses  of  a  decedent,  cannot  be  treated  as  mere  surplusage, 
where  from  allegations  of  the  appointment  of  defendant  as  adminis- 
tratrix it  is  the  evident  intention  of  the  pleader  to  hold  defendant  liable 
in  both  capacities.  Murphy  v.  Kaughton,  68  Hun,  425,  23  N.  Y.  Supp. 
52. 

A  complaint  declaring  against  executors  as  such  and  aa  individuals  is  not 
obnoxious  to  a  demurrer,  under  the  New  York  Code  of  Civil  Procedure, 
for  failure  to  state  a  cause  of  action,  although  it  does  not  state  a 
cause  of  action  against  the  defendants  in  their  representative  capacity. 
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if  it  does  state  such  a  came  against  them  in  tlietr  individual  capacity. 
Darling  y.  Powell,  20  Misc.  240,  45  N.  Y.  Supp.  794. 

A  complaint  against  defendant  indiTidually  and  as  receiver  on  causes  of 
action  wherein  he  is  liable  individually  if  at  all  is  demurrable  for  mia- 
joinder  of  causes  of  action.  Brandt  ▼.  Siedler,  10  Misc.  234,  31  K.  Y. 
Supp.  112. 

See  N.  Y.  Code  Civ.  Proc.  f  1815,  which  provides  that  an  action  may  be 
brought  against  an  executor  or  administrator  personally  and  also  in  his 
representative  capacity  where  the  complaint  sets  forth  a  cause  of  action 
in  both  capacities  and  states  facts  which  render  it  uncertain  in  wbieh 
capacity  the  cause  of  action  exists  against  him,  or  where  the  oomplaint 
sets  forth  two  or  more  causes  of  action  growing  out  of  the  same  trans- 
action or  connected  with  the  same  subject  of  action. 

By  the  statute  of  Colorado,  claims  joined  must  affect  all  the  parties  ''in  the 
same  character  and  capacity;"  but  doiri>tless  this  nevertheless  allows 
Joinder  of  one  person  in  both  capacities. 

35.  AUegation  of  two  capacities,  and  cause  of  action  in  one. 

A  cause  of  action  is  not  demurrable  for  misjoinder  because  it  desig- 
nates the  defendant  as  sued  individually  and  also  in  a  representative 
capacity  if  it  shows  a  cause  of  action  against  him  in  either  capacity.^ 

'Berford  v.  Barnes,  45  Hun,  253,  holding  that  as  the  complaint  shoved 
only  a  cause  of  action  against  defendant  individually,  the  desig 
nation  of  him  in  a  representative  capacity  might  be  disregarded  as  sur 
plusage. 

Compare  Carter  v.  Ingrahanij  43  Ala.  78  (creditors'  bill  against  heirs,  etc^ 
of  deceased  debtor.  Defendant  C  was  served  with  summons  as  executor 
and  also  as  heir-at-law,  but  the  bill  prayed  process  against  him  oohr 
in  the  latter  character,  and  he  answered  the  bill  only  personally,  as  heir- 
at-law,  and  not  as  executor.  A  decree  against  him  as  executor  was  hdd 
erroneous,  as  the  register,  in  issuing  the  summons,  had  no  right  to  go 
outside  the  prayer  of  the  bill,  and  the  answer  did  not  waive  it>  as  be 
only  answered  personally). 

III.  Mtsjoindeb  of  Pabties. 

36.  Presence  of  improper  party. 

In  the  absence  of  statute  sanctioning  such  a  demurrer,  a  demurrer 
assigning  as  ground  the  misjoinder  of  an.  improper  plaintiff,  or  an 
improper  defendant,  is  not  sustainable.^ 

Misjoinder  of  parties  plaintiff  which  does  not  appear  upon  the 
face  of  the  oomplaint  is  not  available  on  demurrer.* 

Only  those  who  are  improperly  joined  can  demur  for  a  misjoinder 
of  parties  defendant.* 
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^People  ea  rel.  Lord  v.  Crooks,  53  N.  Y.  648;  Paulson  y.  Portland,  16  Or. 
450,  1  L.  R.  A.  673,  19  Pac.  450;  Momingstar  v.  Cunningham,  110  Ind. 
328,  59  Am.  Rep.  211,  11  N.  £.  593  (to  same  effect). 

N.  Y.  Code,  f  488,  eubd.  5,  allows  demurrer  for  misjoinder  of  plaintiffs. 
But  compare  Keyes  ▼.  Little  York  Gold  Washing  d  Water  Co,  53  Cal. 
724. 

One  cannot  demur  to  a  complaint  for  misjoinder  of  parties  defendant, 
where  the  complaint  as  framed  would  render  all  parties  named  as  de- 
fendants proper  parties,  and  a  sufficient  cause  of  action  is  stated  against 
the  demurrant,  although  no  sufficient  cause  of  action  is  stated  against 
the  other  defendants.     Oardner  y.  Samuels,  116  Cal.  84,  47  Pac.  935. 

Misjoinder  of  parties  plaintiff  or  defendant  is  not  a  cause  of  demurrer, 
under  Bums'  (Ind.)  Key.  Stat  1894,  f  342.  Armstrong  y.  Dunn,  143 
Ind.  433,  41  N.  E.  540. 

See  also  RedeUheimer  y.  Miller,  107  Ind.  485,  8  N.  E.  447. 

A  misjoinder  of  parties  plaintiff  is  not  a  ground  for  demurrer  in  Kansas. 

Atohison,  T.  d  S.  F.  R.  Co.  y.  Huitt,  1  Kan.  App.  788,  41  Pac.  1051; 

First  Nat.  Bank  y.  Knoll,  7  Kan.  App.  352,  52  Pac.  619. 

Misjoinder  of  parties  defendant  must  be  raised,  if  at  all,  by  plea  in  abate- 
ment.   DiUenbeck  y.  Simons,  105  Mich.  373,  63  N.  W.  438. 

A  complaint  is  not  demurrable  in  North  Carolina  because  of  the  joinder  of 
an  unnecessary  party.    Sullivan  y.  Field,  118  N.  C.  358,  24  S.  E.  735. 

A  misjoinder  of  both  plaintiffs  and  defendants  is  not  a  ground  for  de- 
murrer to  the  petition  under  the  Oklahoma  Code.  Stiles  y.  Outhrie,  3 
Okla.  26,  41  Pac.  383;  Weber  y.  Dillon,  7  Okla.  668,  54  Pac.  804. 

Nor  can  the  fact  that  plaintiff  improperly  brings  the  action  not  only  in  his 
own  name,  but  also  in  the  name  of  numerous  other  persons,  whose 
names  are  inserted  in  the  body  of  the  petition,  be  taken  adyantage  of  by 
demurrer,  but  suoh  defects  must  be  brought  to  the  attention  of  the  trial 
court  by  an  appropriate  motion.  Martin  y.  Clay,  8  Okla.  46,  56  Pac. 
715. 

Misjoinder  of  parties  plaintiff  is  not  a  ground  for  demurrer  in  yiew  of  Va. 
act  February  27,  1894,  as  amended  and  re-enacted  by  act  Febru- 
ary 26,  1896,  proyiding  that  whenever  it  shall  appear  in  any 
action  at  law  or  suit  in  equity,  by  the  pleadings  or  otherwise,  that  there 
has  been  a  misjoinder  of  parties  plaintiff  or  defendant,  the  court  may 
order  the  action  or  suit  to  abate  as  to  any  party  improperly  joined,  and 
to  proceed  by  or  against  the  others  as  if  such  misjoinder  had  not  been 
made,  as  the  word  "may"  in  the  statute  is  equiyalent  to  "shall."  Lee 
y.  Mutual  Reserve  Fund  Life  Asso.  97  Va.  160,  33  S.  E.  556. 

The  objection  should  be  for  insufficiency  as  to  that  plaintiff,  or  for  mis- 
joinder of  causes  of  action,  as  the  case  may  require. 

*  Hopper  y.  Barnes,  113  Cal.  636,  45  Pac.  874. 

The  remedy  is  by  answer,  where  nothing  in  the  complaint  shows  that  he 
was  improperly  joined.    Lothrop  y.  Golden  (Cal.)  57  Pac  394. 

Misjoinder  of  parties  not  appearing  on  the  face  of  the  complaint  cannot 
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be  questioned  by  demurrer.    Pierson  v.  Fuhrmannj  1  Colo.  App.  187,  27 
Pac  1015. 

A  demurrer  will  lie  for  the  misjoinder  of  plaintiffs  appearing  upon  the  face 
of  a  declaration,  aa  well  since  the  adoption  of  the  Connecticut  practice 
act  as  before.     White  t.  Portland,  C7  Conn.  272,  34  Atl.  1022. 

A  misjoinder  of  parties  plaintiif,  apparent  upon  the  face  of  the  petition, 
must  be  taken  advantage  of  by  demurrer.  Finney  y.  Randolph,  68  iio. 
App.  557. 

But  an  objection  for  misjoinder  of  parties  plaintiff  cannot  be  saved  bj  de- 
murrer where  such  misjoinder  does  not  appear  on  the  face  of  the  peti- 
tion.    Donahue  y.  Bragg,  49  Mo.  App.  273. 

A  queetion  of  misjoinder  of  parties  plaintiff  in  an  action  not  appearing 
upon  the  face  of  the  petition  should  be  raised  by  answer,  and  cannot  be 
raised  by  a  general  demurrer  to  the  evidence.  Crenshaw  v.  UUman,  113 
Mo.  633,  20  S.  W.  1077. 

^Torrent  y.  Hamilton,  95  Mich.  159,  54  N.  W.  634  (Citing  Warthen  ▼. 
Brantley,  5  Ga.  571;  Whitheck  v.  Edgar,  2  Barb.  Ch.  106;  Tryulmin  x. 
Hamilton,  7  Ala.  362;  ililler  y.  Jamison,  24  N.  J.  £q.  41;  Gartlahd 
y.  Dunn,  11  Ark.  720;  Payne  v.  Berry,  3  Tenn.  Ch.  154;  Christian 
y.  Crocker,  25  Ark.  327,  99  Am.  Dec.  223 ;  Great  Western  Compound  Co. 
y.^tnalns.Co.  40  Wis.  373;  Cherry  v.  Monro,  2  Barb.  Ch.  618;  Siceet  v. 
Converse,  88  Mich.  1,  49  N.  W.  899)  Bigclotc  v.  Sanford,  98  Mich,  657. 
57  N.  W.  1037;  T.  A.  Miller  Lumber  Co.  v.  Oliver,  65  Mo.  App.  435 
(Citing  Alnutt  v.  Leper,  48  Mo.  319;  Ashby  v.  Winston,  26  Mo.  210); 
Fitchett  y.  Blotcs,  20  C.  C.  A.  286,  36  U.  S.  App.  597,  74  Fed.  47. 

A  purchaser  of  land  cannot  raise  the  question  of  the  improper  joinder  of 
one  claimed  by  plaintiff  to  have  an  interest  in  the  land,  in  an  action  to 
enforce  a  vendor's  lien.  Only  the  defendant  improperly  joined  can  ruse 
the  question.     Walker  y.  Casgrain,  101  Mich.  604,  60  N.  W.  291. 

Dennirrcr  for  misjoinder  of  parties  defendant,  couched  in  language  of  the 
California  statute,  with  the  addition  of  a  designation  of  the  defendants 
who  are  improperly  joined  with  the  demurrant,  is  sufficient  without 
further  specification  of  the  basis  of  the  demurrer.  Gardner  y.  Samuels, 
116  Cal.  84,  47  Pac.  935. 

As  to  Improper  Joinder  of  Plaintiffs,  see  chapter  yn.,  f  10,  a^te» 

37.  Coplaintiffs  not  jointly  interested. 

Two  parties  to  tlie  same  contract,  having  separate  but  common  in- 
terests, may  unite  in  bringing  an  action  thereon.* 

^Winne  v.  Niagara  F.  Ins.  Co.  91  N.  Y.  185,  192,  holding,  on  appeal  fro-n 
judgment,  that  the  mortgagor  and  mortgagee  could  unite  in  one  action 
on  a  policy  containing  the  clause,  "Loss,  if  any,  payable  to  Benj.  J. 
Winne,  [the  mortgagee]  to  the  extent  of  his  mortgage  interest  therein/* 
Andrews,  J.,  said:  "It  is,  we  think,  quite  appropriate,  and  in  accord 
with  the  flexible  rule  of  procedure  now  applied  in  courts  of  justice,  to 
allow  persons  situated  as  are  the  plaintiffs  to  unite  in  maintaining  the 
action,  and  the  practice  is  sanctioned  by  the  language  of  the  Code  and  of 
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adjudged  cases"  (Citii^  N.  Y.  Code  Civ.  Proc.  f  466;  Boynton  v.  Clin- 
ton d  E.  Mut.  Ins.  Co.  16  Barb.  254;  Ennis  y.  Harmony  F.  Ins.  Co.  S 
Bosw.  516;  iMsher  v.  2foriK-Wesiern  Nat.  Ins.  Co.  18  Hun,  101). 

For  Other  Cases  on  the  Familiar  Rule  as  to  Joint  Obligees,  see  Sorshie  v. 
Parky  12  Mees.  &  W.  146;  Hopkinson  v.  Lee,  6  Q.  B.  964;  H addon  v. 
Ayers,  1  El.  &  El.  118;  Corey  v.  Rice,  4  Lans.  141;  J.  A.  Treat  Lumber 
Co.  V.  Warner,  60  Wis.  183,  18  N.  W.  747;  1  Abbott,  New  Practice 
&  Forms,  63  (bonds);  Id.  470  (undertakings). 

6o,  parties  separately  affected  by  the  same  wrong  may  sue  in  equity  for 
singlfi  relief  by  one  injunction,  but  not  for  separate  damages.  Murray 
V.  Hay,  1  Barb.  Ch.  59. 

But  a  bill  by  heirs  and  some  of  the  administrator's  sureties,  praying  an 
accounting  by  the  administrator  and  the  foreclosure  of  a  mortgage 
given  by  him  to  the  sureties,  and  that  attaching  creditors  be  required 
to  accoimt  for  the  proceeds  of  part  of  the  mortgaged  property,  and  be 
enjoined  from  selling  the  residue, — is  bad  for  multifariousness  and  a 
misjoinder  of  complainants  whose  interests  are  antagonistic,  it  being 
the  interest  of  the  heirs  to  have  the  decree  as  large,  and  of  the  admin- 
istrator's bondsmen  to  have  it  as  small,  as  possible.  Smith  v.  Smith, 
102  Ala.  516,  14  So.  765. 

38.  Separate  relief. 

If  several  plaintiffs,  properly  joining  for  single  relief  common  to 
all,  daim  also  separate  relief  peculiar  to  particular  ones,  the  latter  de- 
mand does  not  render  the  complaint  bad  for  misjoinder,  but  should  be 
disregarded  or  struck  out.^ 

^Berolzfieimer  v.  Strauss,  19  Jones  &  S.  96,  7  N.  Y.  Civ.  Proc.  Rep.  225; 
Murray  v.  Hay,  1  Barb.  Ch.  59. 

39.  Persons  severally  liable  on  the  same  instrument. 

Under  tJie  statute  allowing  all  or  any  of  the  persons  liable  upon 
tbe  same  written  instrument  to  be  joined  as  defendants,^  it  is  not  nec- 
essary that  their  liability  be  joint,^  nor  dependent  on  precisely  the 
same  conditions.  Thus  if  the  party  of  the  third  part  in  the  instrument 
is  liable  only  in  case  of  default  by  the  parly  of  the  second  part,'  or  if 
one  expressly  signs  only  as  security  for  the  other,*  they  may  be  joined 
notwithstanding  an  additional  fact  may  be  necessary  to  bo  proved,  as 
against  the  latter. 

Eut  it  is  necessary  tliat  they  should  be  liable  upon  the  same  in- 
strument ;  and  a  separate  guaranty,  though  vrritten  on  the  same  paper, 
is  not  the  same  instrument  witliin  the  rule.* 

If  liable  upon  separate  instruments,  a  demurrer  by  either  for  mis- 
joinder of  causes  of  action  is  sustainable.** 

*  N.  Y.  Code  Civ.  Proc.  f  454,  provides  that  two  or  more  persons  severally 
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liable  upon  the  same  written  iikstrument,  including  the  parties  to  a  bill 
of  exchange  or  a  promissory  note,  whether  the  action  is  brought  upon 
the  instrument,  or  by  a  party  thereto  to  recover  against  other  parties 
liable  oyer  to  him,  may,  all  or  any  of  them  be  included  as  defendants  is 
the  same  action,  at  the  option  of  the  plaintiff. 

▲  similar  statute  has  been  adopted  in  Colorado,  Florida,  Minnesota  Ne- 
braska, North  Carolina,  Oregon,  South  Carolina,  and  Wisconsin;  and. 
in  a  modified  form,  in  Arkansas,  California,  Iowa,  Kentucky,  Missouri, 
and  Nevada.  As  to  Tennessee,  see  McGinn  Academy  ▼.  Reneau,  2 
Swan,  94. 

Klaatigan  ▼.  Lunt,  104  Mass.  217,  holding  that  separate  judgments  may  be 
remedied;  Colt  t.  Learned,  118  Mass.  380,  holding  that  if  the  obligations 
are  distinct,  they  should  be  stated  in  different  counts. 

N.  Y.  Code  Civ.  Proc  |  454,  abrogated  the  common  law  that  persons  sever- 
ally liable  oould  not  be  united  in  the  same  action,  and  permitted  such 
joinder,  though  such  person  could  be  held  jointly  liable.  Brition's  Es- 
tate, 15  N.  Y.  8.  R.  445  (citing  Alfred  v.  Wat  kins,  1  N.  Y.  Code  Ren. 
N.  S.  343;  Brainard  ▼.  Jonea,  11  How.  Pr.  569;  Strong  ▼.  Wheat  on,  3B 
Barb.  616;  Oridler  ▼.  Curry,  44  How.  Pr.  345;  Field  v.  Van  Cott,  15 
Abb.  Pr.  N.  S.  349,  5  Daly,  306). 

*Carman  v.  Plaaa,  23  N.  Y.  286;  Viadero  v.  Morton,  6  N.  Y.  Civ.  Proc.  Rep. 
238  (action  against  the  sureties  on  a  bond  given  by  an  auctioneer  to  the 
mayor  of  New  York,  on  the  granting  of  a  license  to  him,  the  auctioneer 
not  being  made  a  party).    Following  Field  v.  Van  Cott,  5  Daly,  308. 

See  also  Wihau9  ▼.  Grimtell  Live  Stock  Co.  9  Mont.  154,  22  Pac  492; 
Keyser  ▼.  FendaU,  6  Mackey,  47. 

^Decker  v.  Oaylord,  8  Hun,  110. 

*  Tihbite  ▼.  Percy,  24  Barb.  39. 

Contra,  Kautzman  v.  Weirick,  26  Ohio  St.  330  (g^ranty  Indorsed  by  payee 
upon  note).    Qagan  v.  Stevene,  4  Utah,  348,  9  Pac  706  (to  same  effect). 

*  Barton  v.  Speie,  6  Hun,  60.    So  far  aa  this  case  holds  that  demurrer  doe« 

not  lie  if  there  is  but  ona  statement  •!  the  cause  of  action,  it  is  over- 
ruled. 


XI.— DEMUEEEE  FOR  DEFECT  OF  PARTIES. 

1.  When  demurrer  lies*  6.  Excuse  for  nonjoinder. 

2.  When  demurrer  does  not  lie.  7.  Presumption   that   needed   party  if 

3.  What  constitutes  the  defect.  living. 

4.  Absence  of  "necessary"  party.  8.  Form  of  demurrer. 

5.  Absence  of  "indispensable"  party. 

Ab  to  Defect  of  Parties  Plaintiff,  See  chapter  vn.,  §  9,  ante, 

1.  When  demurrer  lies. 

A  coinplaint  is  demurrable  on  the  ground  of  defect  of  parties^  if 
fluch  defect  appears  upon  the  face  of  the  pleading ;  ^  but  the  right  is 
•waived  if  not  exercised.* 

^Dodson  V.  Lotnax,  113  Mo.  555,  21  S.  W.  25;  Chicago  d  A.  Bridge  Co,  v. 
Fowler,  55  Kan.  17,  39  Pac.  727;  Poundstone  v.  Holt,  5  Colo.  App.  G6, 
37  Pac.  35. 

And  in  Alabama  the  want  of  necessary  parties  to  a  bill  may  be  taken  ad* 
vantage  of  by  demurrer,  plea,  or  answer.  Southern  Mut,  Bldg,  d  L, 
A880.  V.  Andrews,  122  Ala.  598,  26  So.  113. 

In  Texas  failure  to  make  the  owners  of  county  bonds  parties  to  an  action 
to  set  aside  an  order  of  the  commissioners'  court  authorizing  their  ex- 
ecution and  issuance  to  take  the  place  of  bonds  originally  issued,  and 
claimed  to  be  void,  is  a  defect  which  may  be  taken  advantage  of  by 
general  demurrer.    Buie  v.  Cunningham  (Tex.  Civ.  App.)  29  S.  W.  801. 

Aji  objection  for  want  of  parties  must  be  raised  by  demurrer  before  answer, 
where  the  persons  not  brought  in  are  not  necessary  to  the  renxlition  of 
a  decree  for  the  relief  sought  by  the  bill,  and  the  only  object  of  making 
them  parties  is  to  protect  the  defendant  against  further  possible  litiga- 
tion at  their  instance.    Snook  v.  Pearaall,  95  Mich.  534,  55  N.  W.  459. 

The  question  whether  or  not  a  husband  is  a  proper  party  defendant  in  an 
action  for  partition  in  which  his  wife  is  interested,  and  of  defect  in  an 
answer  in  not  showing  that  defendants  in  the  action  are  named  as  de- 
fendants in  another  pleaded  in  bar,  cannot  be  raised  by  motion  to  strike 
out  the  answer  as  frivolous,  but  must  be  taken  by  demurrer.  Middle- 
hrook  V.  Travis,  66  Hun,  510,  21  N.  Y.  Supp.  398. 

But  under  the  Montana  Code  of  Civil  Procedure  1887,  §  92-94,  defect  of 
parties  defendant  is  not  ground  for  demurrer.  Sanford  v.  Gates,  18 
Mont.  398,  45  Pac.  559. 

A  complaint  in  intervention  by  one  seeking  to  come  in  as  a  party  to  a  cred- 
itors' bill  after  the  rendition  of  final  judgment,  which  is  sufficient  as  an 
independent  original  complaint,  is  not  demurrable  on  the  ground  of 
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nonjoinder  of  parties  plaintiff.    Baina  ▼.  Weai  Coast  Lumber  Co.  104 
Cal.  1,  37  Pac  767. 

'Losar  y.  Johnson,  125  Cal.  549,  58  Pac.  161;  Cooley  y.  Murray^  11  Colo. 
App.  241,  52  Pac  llOS;  Brookmire  y.  Rosa,  34  Neb.  227,  51  N.  W.  &40; 
People  V.  Powers,  8  Misc.  628,  29  N.  Y.  Supp.  950;  Stelling  v.  Graih 
otoaky,  46  N.  Y.  S.  R.  700,  19  N.  Y.  Supp.  280;  Van  Dam  ▼.  Tapfscott, 
40  App.  Div.  36,  57  N.  Y.  Supp.  534;  Trotter  v.  Mutual  Reserve  Fund 
Life  A8S0.  9  S.  D.  596,  70  N.  W.  843 ;  Ouif,  C.  d  8.  F,  R.  Co.  v.  White, 
(Tex.  Civ.  App.)  32  S.  W.  322;  Rogers  v.  Rogers,  75  Hun,  133,  27  X.  Y. 
Supp.  276.  Compare  Hirsch  t.  Oliver,  91  Ga.  554,  18  S.  £.  354;  Gray 
V.  Sharp,  62  N.  J.  L.  102,  40  Ail.  771. 

But  a  complaint  in  an  action  in  Idaho  concerning  water  ri^-hta  is  not  de- 
murrable for  nonjoinder  of  the  water  master,  where  it  does  not  appear 
therefrom  that  the  subject  of  the  litigation  is  within  any  water  district, 
or  that  there  is  any  water  master  in  charge  of  the  water  in  question. 
Boultcare  v.  Parke  (Id.)  43  Pac.  680. 

And  an  allegation  in  a  petition  that  a  note  in  suit  had  been  assigned  and 
delivered,  and  that  a  mortgage  given  to  secure  it,  the  foreclosure  of 
which  is  sought,  had  been  assigned  of  record  in  the  county  clerk's 
office,  sufficiently  alleges  that  the  note  had  been  assigned  in  writing  so 
as  to  dispense  with  the  necessity  of  making  the  assignor  a  party  unless 
defendants  require  it  by  properly  denying  such  assignment.  Royaiiy 
Y.  Deposit  Bldg,  d  L.  Asso.  19  Ky.  L.  Rep.  282,  40  S.  W.  455. 

Failure  to  make  the  beneficiaries  parties  plaintiff  in  an  action  on  the  con- 
tract of  insurance  must  be  raised  by  special  demurrer,  if  their  interest 
appears  in  the  complaint,  and  otherwise  is  waived.  Fidelity  d  C.  Co.  ▼. 
Ballard  d  B.  Co.  20  Ky.  L.  Rep.  1169,  48  S.  W.  1074. 

And  a  complaint  in  an  action  to  enforce  a  stockholder's  liability  under 
Minn.  Gen.  Stat.  1804,  f  5905,  alleging  that  the  agreed  capital  stock 
of  the  corporation  was  2,500  shares  of  a  specified  par  value,  and  that 
a  designated  number  of  shares  had  been  subscribed,  that  such  shares 
were  owned  and  held  by  the  stockholders,  who  are  certain  persons 
named  and  own  the  number  of  shares  subscribed,  and  setting  forth 
facts  showing  that  other  persons  owned  the  balance  of  the  total  num- 
ber subscribed  when  the  debts  were  incurred,  and  that  such  shares 
had  passed  into  the  hands  of  other  persons  made  defendants,  is  not 
demurrable  on  the  ground  that  it  appears  therefrom  that  there  is  a 
defect  of  parties  defendant.  Mendenhall  v.  Duluth  Dry  Goods  Co.  72 
Minn.  312,  75  N.  W.  232. 

A  bill  which  claims  a  joint  and  several  liability  against  defendant  and  sar 
other  is  not  demurrable  for  failure  to  join  the  latter  as  a  party  de- 
fendant.   Trenton  Pass.  R.  Co.  v.  Wilson,  53  N.  J.  Eq.  577,  32  Atl.  1. 

And  a  complaint  on  an  undertaking  given  on  the  issue  of  a  temporary  in- 
junction, which  recites  the  commencement  of  the  proceedings  therefor, 
and  that  the  undertaking  was  given  to  plaintiffs  *'and  others"  who 
were  defendants  therein,  and  that  plaintiffs  were  by  the  injunction 
which  was  afterwards  vacated,  restrained  from  collecting  money  which 
they  claimed  to  be  due  them,  and  that  the  amount  of  their  damages 
was,  on  the  vacation  of  the  judgment,  fixed  by  order  of  the  court, — 
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does  not  npon  its  face  show  a  defect  of  parties  plaintiff.     Payne  y. 
Godfrey,  14  App.  Diy.  260,  43  N.  Y.  Supp.  543. 

Furthermore,  a  complaint  alleging  that  the  defendants  induced  certain 
unknown  customers  of  the  plaintiff  to  violate  their  contracts  with  it, 
and  asking  that  such  customers,  when  discovered,  shall  be  joined  as  de- 
fendants in  the  action,  if  within  the  jurisdiction  of  the  court,  is  not 
demurrable  on  the  ground  of  defect  of  parties  defendant.  L.  E.  Water- 
man Co.  V.  Waterman,  40  App.  Div.  530,  58  N.  Y.  Supp.  168. 

8o  the  fact  that  the  word  "trustee*'  follows  defendant's  name  in  a  com- 
plaint in  a  mortgage  foreclosure  suit,  and  also  in  the  copies  of  the  not^ 
and  mortgage  securing  them,  set  out  in  the  complaint,  does  not  render 
the  complaint  demurrable  altliough  the  cestui  que  trtist  is  not  joined 
as  a  defendant, — ^where  it  is  not  alleged  that  defendant  signed  the  in- 
struments as  trustee  for  anyone,  or  that  the  land  was  conveyed  to  him 
as  such.    MosB  v.  Johnson,  36  S.  C.  551,  15  S.  E.  700. 

And  a  complaint  to  foreclose  a  mortgage,  alleging  against  the  sole  de- 
fendant, not  the  maker  of  the  note  or  mortgage,  that  he  has  or  claims 
to  have  some  interest  in  or  lien  upon  the  mortgaged  premises  which 
is  inferior  to  the  mortgage,  is  not  demurrable  on  the  ground  of  defect 
of  parties  defendant,  as  showing  on  its  face  that  such  defendant  is  not 
the  oviner  of  the  equity  of  redemption.  Carpenter  v.  Ingalls,  3  S.  D. 
49,  61  N.  W.  948. 

An  allegation  in  the  petition  in  an  action  against  an  indorser  of  a  note, 
that  the  maker  and  another  indorser  are  residing  out  of  the  state  at 
the  time  of  filing  suit,  and  that  no  service  can  be  had  on  them,  is  suf- 
ficient under  Tex.  Rev.  Stat.  art.  1208,  to  excuse  making  them  parties 
defendant.     Mullaly  v.  Ivory  (Tex.  Civ.  App.)  30  S.  W.  259. 

For  Other  Cases,  see  note  to  §  4,  infra. 

•  Chicago  d  A.  Bridge  Co,  v.  Fowler,  55  Kan.  17,  39  Pac.  727. 

The  objection  that  a  certain  person  is  a  necessary  party  to  the  action  is 
waived  under  the  express  provision  of  N.  Y.  Code  Civ.  Proc.  §  499,  un- 
less it  is  taken  by  demurrer  or  answer.  Central  Trust  Co.  v.  tiew  York 
Equipmetit  Co.  87  Hun,  421,  34  N.  Y.  Supp.  349. 

But  the  rule  that  an  objection  arising  from  a  defect  of  parties  which  is  ap- 
parent upon  the  face  of  a  petition  is  waived,  unless  interposed  by  de- 
murrer or  answer  or  on  a  motion  for  a  new  trial,  does  not  apply  to 
actions  for  the  partition  of  land,  as  the  court  requires  that  the  interest 
of  all  persons  should  be  settled  in  such  actions.  HiUs  v.  Rule,  121  Mo. 
248,  25  S.  W.  959. 

An  objection  that  there  is  a  want  of  necessary  parties  defendant  should 
be  raised  by  demurrer  before  answer,  where  the  facts  showing  the  ne- 
cessity of  such  parties,  if  any,  are  fully  disclosed  by  the  petition. 
Poicers  V.  Hihbard,  114  ^Uch.*  533,  72  N.  W.  339  (Citing  Snook  v. 
Pearsall,  95  Mich.  5.34,  55  N.  W.  450). 

The  defendant  cannot,  upon  a  demurrer  to  his  answer,  avail  himself  of  a 
defect  of  parties  defendant,  under  X.  Y.  Code  Civ.  Proc.  §  490,  providin.ij 
that  an  omission  to  object  by  answer  or  demurrer  waives  any  infirmit)' 
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in  a  oomplaint  saye  want  of  jurisdiction  or  a  eauBe  of  aedon.  Stfwui 
T.  Trotter,  6  Miac  77,  26  N.  Y.  Supp.  20. 

2.  When  demnrFer  does  not  lie. 

If  the  defect  of  parties  does  not  appear  upon  the  face  of  the  plead- 
ing,^ it  cannot  be  urged  on  demurrer ;'  but  must  be  raised  by  plea  in 
abatement  •  or  answer.* 

*  See  note  2  to  S  I  of  this  chapter. 

*  Dcleourt  ▼.  Whitekouse,  02  Me.  254,  42  Atl.  394. 

Under  Ind.  Rev.  Stat.  1881,  §f  339-343,  a  demurrer  inU  not  lie  for  mis- 
joinder of  necessary  parties  defendant  unless  the  complaint  on  its 
face  shows  the  defect  Carioo  ▼.  Moore,  4  Ind.  App.  20,  29  N.  £.  928 
(ating  DiUoH  r.  State  Bank,  6  Blackf.  5;  WiUon  v.  State,  6  B]mM. 
212;  Bledeoe  ▼.  Irvin,  35  Ind.  293;  Durham  ▼.  Biechof,  47  Ind.  211; 
Oilbert  T.  Allen,  57  Ind.  524;  Thomae  v.  Wood,  01  Ind.  132;  Cox  t. 
Bird,  66  Ind.  277). 

*  The  nonjoinder  of  one  of  the  ohligors  upon  a  joint  and  seyeral  bond  as  s 

party  defendant  cannot  be  urged  on  demurrer,  when  the  fact  does  not 
appear  by  the  declaration,  but  it  should  be  raised  by  plea  in  abatement 
Delcourt  v.  Whitehouee,  92  Me.  254,  42  AU.  394. 

And  in  Texas  a  recovery  may  be  had  by  the  owner  of  an  undivided  haH 
interest  in  land  for  injuiy  thereto,  without  joining  the  other  cotenast 
where  the  defect  in  the  petition  is  not  taken  advantage  of  by  a  plea  io 
abatement  Gulf,  C.  d  S.  F,  R.  Co.  v.  Cueenherry,  86  Tez.  525,  26  &  W. 
43.    See  Gray  v.  Sharp,  62  N.  J.  L.  102,  40  AU.  771. 

'The  objection  that  there  is  a  defect  of  parties  plaintiff  must  be  takea 
by  demurrer  if  the  defect  appears  upon  the  face  of  the  petition,  or 
otherwise  by  answer,  and  if  not  so  taken  is  waived.  Chicago  d  A.  Bridge 
Co,  V.  Foicler,  55  Kan.  17,  39  Pac  727. 

The  objection  that  there  may  be  creditors  who  should  be  made  parties  to  as 
action  by  the  heirs  of  one  who  dies  intestate  on  an  insurance  policy, 
which  the  administrator  refused  to  bring,  under  Dak.  Comp.  Laws, 
S  4912,  must  be  taken,  if  at  all,  by  answer  where  the  defect  of  parties 
does  not  appear  on  the  face  of  the  complaint.  Trotter  v.  Mutual  Re- 
serve Fund  Life  Asso.  9  6.  D.  596,  70  N.  W.  843. 

8.  What  constitutes  the  defect. 

The  defect  of  parties  for  which  demurrer  is  allowed,  under  the 
Codes  is  only  a  deficiency,  and  not  an  excess  of  parties,  either  plain- 
tiff* or  defendant.* 

^Peahody  v.  Washington  County  Mut.  Ins.  Co.  20  Barb.  339;  Gregory  v. 
Oakemith,  12  How.  Pr.  134;  People  v.  New  York,  28  Barb.  240,  8  Abb. 
Pr.  7;  Lowry  v.  Jackson,  27  S.  C.  318,  321,  3  8.  £.  473. 

*IIill  V.  Marsh,  46  Ind.  218;  Xew  York  d  N.  H,  R.  Co.  v.  Schuyler,  7  Abb, 
Pr.  41,  less  fully,  17  N.  Y.  592;  Allen  v.  Buffalo,  38  N.  Y.  280;  ChurchiU 
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V.  Trapp,  3  Abb.  Pr.  306;  Richtmyer  v.  Riohtmyer,  50  Barb.  66;  Pinok- 
ney  y.  Wallace,  I  Abb.  Pr.  82;  Neil  v.  Ohio  Agricultural  d  Mechanical 
College,  31  Ohio  St.  16;  Oreat  Western  Compound  Co.  v.  ^tna  Ins.  Co. 
40  Wis.  373. 

It  is  the  same  a^  nonjoinder  of  a  necessary  party,  in  an  action  at  law, 
under  the  superseded  system,  or  the  omission  of  a  necessary  party  in  a 
suit  in  equity.  Palmer  v.  DavU,  28  N.  Y.  242;  Davy  v.  Bette,  16  Abb. 
Pr.  466,  note,  23  How.  Pr.  396;  Kolla  v.  De  Leyer,  17  Abb.  Pr.  312,  41 
Barb.  208,  26  How.  Pr.  468. 

A  demurrer  on  the  ground  that  there  is  a  defect  of  parties  defendant  is 
properly  overruled,  where  the  defect  alleged  is  an  excess  of  parties  de- 
fendant. Bubhard  v.  Alamo  Irrig.  d  Mfg.  Co.  53  Kan.  637,  36  Pae. 
1053,  37  Pac  625. 

4.  Absence  of  *'necc8sary"  party. 

If  the  controversy  presented  by  the  complaint  appears  on  the  face 
thereof  to  be  snoh  that  it  cannot  be  determined  without  prejudice  to  a 
person  not  joined  who  would  be  a  proper  party,  but  whose  presence  is 
not  indispensable  for  his  own  protection,  but  necessary  only  for  the 
protection  of  those  who  are  made  parties,  or  some  of  them,  or  that 
it  can  be  determined  by  expressly  saving  his  rights,  a  demurrer  for 
defect  of  parties  for  not  joining  him  cannot  be  sustained.^  In  such 
case  only  a  defendant  who  is  or  may  be  prejudiced  by  the  nonjoinder 
can  demur.2 

Failure  to  join  a  party  not  necessary  to  the  proper  determination  of 
ihe  action,  or  who  is  without  interest  therein,*  is  not  a  ground  of  de- 
murrer. 

» N.  Y.  Code  Civ.  Proc.  §  452. 

*Dalrymple  v.  Security  Loan  d  T.  Co.  9  N.  D.  306,  83  N.  W.  245. 

In  an  action  to  reach  property  conveyed  in  fraud  of  creditors,  defendants 
cannot  demur  merely  because  it  appears  that  other  property  of  the 
debtor  has  been  fraudulently  conveyed  to  persons  who  had  not  been 
made  parties.    Newhould  v.  WarriUf  14  Abb.  Pr.  80. 

Where  the  case  made  by  the  bill  entitles  complainant  to  particular  relief 
against  defendant,  and  would  entitle  him  to  further  relief  also  if  neces- 
sary parties  were  before  the  court,  and  the  prayer  specifically  asks 
for  the  more  extended  relief,  to  which  he  is  not  entitled  in  consequence 
of  defect  of  parties,  defendant  may  properly  demur  to  the  whole  bill, 
for  their  absence.    Dart  v.  Palmer,  1  Barb.  Ch.  92. 

A  complaint  alleging  that  defendants  "were  directors"  of  a  specified  cor- 
poration, without  stating  whether  or  not  they  were  all  the  directors 
during  the  time  covered  by  the  complaint,  is  not  demurrable  on  the 
ground  that  there  were  other  directors  who  should  have  been  parties 
defendant.  Kugelmxin  v.  Birachm^n,  22  ^f isc.  533,  49  N.  T.  Supp.  1012 ; 
Anderton  v.  Wolf,  41  Hun,  571,  4  N.  Y.  S.  R.  101. 
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*A  complaint  alleging  that  plaintiff  deposited  with  defendant  a  designated 
sum  of  money,  under  an  agreement  that  the  latter  should  return  it  to 
him  if  a  third  person  failed  to  furnish  plaintiff  with  a  conveyance  to 
certain  land  within  a  designated  time,  and  that  such  person  failed  to 
furnish  the  deed,  is  not  demurrable  on  the  ground  that  such  third  per- 
son is  a  necessary  party.  Ullrich  v.  Santa  Rosa  Nat.  Bank  (Cat)  37 
Pac.  600. 

A  bill  to  remove  a  deed  of  trust  as  a  cloud  on  title  is  not  demurrable  on 
the  ground  that  the  owner  and  holder  of  the  note  secured  by  the  trust 
deed  is  not  joined  as  a  party,  where  the  petition  alleges  that  the  noU" 
was  made  payable  to  the  makers  and  grantors  in  the  deed  of  trust, 
who  arc  parties,  and  it  does  not  appear  thereby  that  they  have  ever 
sold  or  transferred  the  note.  Glos  v.  Furinan,  1G4  111.  585,  45  N.  £. 
1019,  Affirming  66  111.  App.  127. 

A  bill  for  an  injunction  to  restrain  the  sale  of  land  by  one  wiio  obtained 
a  judgment  as  guardian,  and  for  a  decree  to  remove  the  cloud  froir 
plaintifl's  title,  is  not  demurrable  on  the  ground  that  the  ward  is  no: 
made  a  party,  where  the  bill  does  not  show  in  any  manner  that  the- 
ward  is  interested.  Wright  v.  Roethliaherger,  116  Mich.  241,  74  X.  W. 
474. 

An  allegation  by  an  assignee  of  a  part  of  a  claim,  that  the  assignor  has 
received  payment  of  his  portion  of  the  claim  in  full,  admitted  by  thf 
demurrer,  sufficiently  shows  that  the  assignor  has  no  interest  to  require 
overruling  of  a  demurrer  on  the  ground  of  defect  of  parties  plaintif 
Insurance  Co.  of  N.  A,  v.  Martin,  139  Ind.  317,  37  N.  E.  394. 

A  complaint  is  not  demurrable  for  defect  of  parties  defendant,  when  the 
court  can  determine  the  controversy  as  between  the  plaintiff  and  de- 
murring defendant  without  the  presence  of  the  other  parties  named. 
Arnot  V.  Birch,  29  App.  Div.  3o6,  51  N.  Y.  Supp.  491. 

A  complaint  seeking  a  determination  as  to  the  respective  rights  of  th^ 
original  banks  associated  for  the  purpose  of  a  ''clearing  house  associa* 
tion"  and  other  banks  which  subsequently  became  members,  to  a  fun*] 
from  the  sale  of  property  which  the  association  had  ceased  to  use,  is  not 
demurrable  for  defect  of  parties  defendant  because  of  the  omission  of 
the  "clearing  house  association''  as  a  party,  where  the  only  allegation 
as  to  the  character  of  the  association  is  that  it  was  founded  to  facilitate 
exchanges  as  a  part  of  the  business  conducted  by  each  of  the  banks 
severally,  and  it  does  not  otherwise  appear  from  the  complaint  that  Uie 
association  is  a  legal  entity.  National  Bank  of  Commerce  v.  Bank  of 
Ncic  York,  17  Misc.  691,  41  N.  Y.  Supp.  471. 

A  bill  to  compel  a  transfer  of  stock  and  for  an  accounting  of  dividends  U 
not  demurrable  on  the  ground  that  a  trustee  to  whom  the  stoc^  is 
alleged  to  have  been  transferred  to  secure  a  loan  made  to  complainant 
is  not  made  a  party,  and  that  he  has  a  lien  and  may  maintain  an  action 
against  defendant,  where  it  does  not  appear  that  any  portion  of  such 
loan  remains  unpaid,  and  such  lien  may  have  been  released  by  payment 
of  the  loan,  as  in  such  case  he  could  not  maintain  an  action  against 
the  defendant.    Smith  v.  Lee,  77  Fed.  779. 
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5.  Absence  of  "indispensable"  party. 

A  complaint  is  demurrable  for  defect  of  parties  by  reason  of  the 
nonjoinder  of  an  indispensable  party,  where  it  appears  on  the  face 
of  the  complaint  that  the  controversy  cannot  be  determined  without 
prejudice  to  such  party  or  by  saving  his  rights,^  and  demurrer  may  be 
interposed  by  any  defendant* 

^A  demurrer  for  defect  of  parties  defendant  will  not  be  sustained  unless 
the  omitted  party  is  indispensable  to  give  the  relief  sought;  and,  if  it 
is  desirable  to  have  another  party  brought  in,  the  court  should  make 
an  order  to  that  end.  Hughson  v.  Crane,  116  Cal.  404,  47  Pac.  120; 
Coolcy  V.  Murray y  11  Colo.  App.  241,  52  Pac.  1108. 

And  a  general  demurrer  for  absence  of  parties  should  be  overruled  if  the 
complainant  is  entitled  to  any  relief  which  the  court  can  decree  without 
alTecting  the  rights  of  absent  parties  or  doing  injustice  to  the  defendants 
actually  before  the  court.    Davis  v.  Davis,  89  Fed.  532. 

And  a  bill  by  the  minor  heirs  of  a  decedent  to  have  a  mortgage  executed 
upon  his  real  property  by  his  widow,  and  a  sale  thereunder  declared 
null  and  void  as  against  the  complainants,  is  demurrable,  where  neither 
the  widow  nor  any  of  the  adult  children  are  parties,  and  there  is  no 
averment  of  the  value  of  the  estate  left  by  decedent  nor  any  description 
of  the  land  mortgaged,  nor  averments  that  complainants  have  any  in- 
terest therein  or  are  in  any  way  harmed  by  the  foreclosure  sale.  StilU 
v.  Hess,  112  Mich.  678,  71  N.  W.  513. 

A  demurrer  for  defect  of  parties  is  correctly  sustained  in  an  action  to  re- 
cover damages  for  breach  of  a  contract  by  the  grantor  of  premises  to 
a  husband  and  wife  to  complete  a  ditch  upon  the  premises,  in  which 
the  husband  is  the  sole  party  plaintiff,  and  the  wife  is  not  joined  as  a 
defendant,  and  no  excuse  for  failure  to  join  her  as  plaintiff  or  defend- 
ant is  shown.    Hadley  v.  Hohhs,  12  Ind.  App.  351,  39  N.  E.  523. 

A  complaint  by  an  assignee  of  an  account,  which  neither  makes  the  as- 
signor a  defendant  nor  avers  an  indorsement  in  writing,  is  demurrable 
for  defect  of  parties  defendant,  under  Ind.  Rev.  Stat.  1881,  §  276,  which 
provides  that  in  an  action  by  the  assignee  of  a  claim  arising  out  of 
contract,  and  not  assigned  by  indorsement  in  writing,  the  assignor 
shall  be  made  a  defendant.  Wataon  v.  Conwell,  3  Ind.  App.  518,  30 
N.  E.  6. 

But  a  demurrer  on  the  ground  of  defect  of  parties  plaintiff  will  not  lie  tc 
a  complaint  to  prevent  the  destruction  of  a  burial  place  alleged  to  have 
descended  to  plaintiifs  as  heirs  at  law  of  the  grantors  in  a  deed  to  de- 
fendants' grantors,  in  which  it  was  reserved,  where  it  does  not  appear 
on  the  face  of  the  complaint  that  such  grantors  left  heirs  other  than  the 
plaintiffs.    Mitchell  v.  Thome,  134  N.  Y.  536,  32  N.  E.  10. 

An  objection  of  defect  of  proper  parties  is  not  usually  available  for  the 
first  time  at  the  hearing,  unless  there  is  wanting  an  indispensable  party, 
without  whose  presence  a  determination  of  the  controversy  cannot  be 
had ;  but  it  should  be  taken  advantage  of  by  demurrer,  plea,  or  answer. 
McLeod  V.  New  Albany,  13  C.  C.  A.  625,  24  U.  S.  App.  601,  66  Fed.  37a 
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^BanderM  v.  T<mk€r9,  63  N.  Y.  489;  Inman  ▼.  ConcHi,  30  N.  Y.  S.  R.  618,  & 
K.  Y.  Supp.  195;  Graham  v.  Minneapoli$,  40  Minn.  436,  42  N.  W.  291 
(third  person  vhown  bj  the  complaint  to  be  owner  of  the  e&use  of 
•ction) ;  Turner  ▼.  Conani,  18  Abb,  N.  C.  160,  10  N.  Y.  Civ.  Proe.  Rep. 
192  (penon  claiming  an  interest  adverse  to  plaintiff  neoessary;  be- 
cause defendant  was  entitled  to  protection  against  both) ;  Moore  r. 
Eegcman,  6  Hun,  290  (suit  to  have  trust  in  a  will  declared  void.  Heli 
that  defendant  might  demur  for  omission  to  join  persoiiB  interested  in 
sustaining  the  trust). 

6.  ExcBie  for  nonjoinder. 

It  IB  the  better  opinion  that  a  general  allocation  that  one  who  ap- 
pears on  the  face  of  the  pleading  to  be  an  indispensable  or  a  neceasarr 
partj  has  no  interest,  without  stating  particulars,  is  not  sufficient  on 
demurrer,  because  it  is  a  mere  conclusion,  and  oontraiy  to  the  facts 
stated ;  but  that  a  general  allegation,  without  particulars,  that  his  in- 
terest has  ceased,  is  suliicieiit  on  demurrer,  as  being  an  all^;ation  o: 
fact* 

•  Compare  Fami  v.  Teseoiiy  1  Black,  309,  17  L.  ed.  67 ;  Coster  ▼.  New  Torh  c 
E.  R.  Co.  3  Abb.  Pr.  332,  6  Duer,  43;  (Hlham  v.  Caimee,  1  HI.  124: 
Great  Western  Compound  Co.  v.  JEtna  Ins.  Co.  40  Wis.  373 ;  KeUor  t. 
Carr,  119  Ind.  127,  21  N.  E.  403. 

A  complaint  alleging  that  defendant  was  sppointed  trustee  of  a  fond  fcj 
plaintiffs,  and  that  there  are  no  longer  any  persons  for  whose  beoest 
the  trust  was  created,  discloses  no  defect  of  parties  which  can  be  takes 
advantage  of  bj  demurrer.  Walton  v.  Stewart,  40  N.  Y.  S.  &.  796, 16 
K.  Y.  Supp.  38. 

7.  Presumption  that  needed  party  is  living. 

A  defect  of  parties  is  deemed  to  appear  on  the  face  of  the  oomplaint 
although  the  complaint  does  not  show  that  the  needed  party  is  living.* 

If,  however,  death  is  alleged,  a  demurrer  for  not  joining  the  execu- 
tor or  administrator  of  deceased  will  not  Lie,  if  there  are  no  allegations 
to  show  that  one  has  been  appointed;^  unless  the  case  be  sudi  that 
some  representative  of  the  deceased  is  an  indispenaable  party. 

^Binsheimer  v.  Skinner  Mfg.  Co.  165  111.  116,  46  N.  E.  262;  Porter  r. 
Fletcher,  25  Minn.  493;  Zabriskie  v.  Smith,  13  N.  Y.  322,  04  Am.  Dee. 
551;  followed  in  Eaton  v.  Balcom,  33  How.  Pr.  80,  and  in  effect  orer- 
ruling  Burgess  v.  Abbott,  6  Hill,  135;  Scofield  v.  Van  Syckle,  23  Ho«. 
Pr.  97,  and  other  early  New  York  cases  to  the  contrary. 

One  of  two  joint  obligees  cannot  sue  unless  he  avers  tlie  other  is  dead ;  sixi 
the  objection,  when  it  appears,  may  be  raised  by  demurrer  or  in  a^ret^t 
of  judgment.  WTicrever,  by  reason  of  a  several  interest,  one  may  6u<». 
he  mu^t  set  forth  the  bond  truly,  and  then,  by  proper  averments,  sho\« 
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a  cause  of  action  in  himself  alone,  clearly  embraced  within  the  con- 
dition.   Ehle  y.  Purdy,  6  Wend.  629. 

BuUivan  v.  Netc  York  di  R.  Cement  Co,  14  N.  Y.  Civ.  Proc.  Rep.  365,  16 
N.  y.  S.  R.  462,  1  N.  Y.  Supp.  403,  28  N.  Y.  Week.  Dig.  451  (aUng 
also  SanderM  y.  Tankers,  63  N.  Y.  489) ;  Scott  ▼.  Oodunn,  I  Bob.  A  P. 
67   (death  will  not  be  presumed). 

Contra,  Gilbert  v.  Allen,  57  Ind.  524;  Dame  v.  Willis,  47  Tex.  154. 

The  adminUtrator  of  one  of  two  joint  covenantees  cannot  maintain  an 
action  on  the  covenant  without  alleging  that  the  other  is  dead, — as 
without  such  allegation  the  declaration  shows  that  the  entire  right 
of  action  is  out  of  the  plaintiff  and  is  in  the  other  covenantee,  who 
must  be  presumed  to  be  alive.  Wain  v.  Cuthhert,  54  N.  J.  L.  1,  22  Atl. 
1007. 

*  American  Ina.  Co.  y.  OiUon,  104  Ind.  336,  3  N.  E.  892* 

8.  Form  of  demurrer. 

In  equity^  and  under  tlie  new  procedure^  a  demnrrer  for  defect  of 
parties  must  point  out  the  omitted  party  either  by  name  or  by  such 
a  description  as  to  inform  the  plaintiff  who  is  intended. 

A  defect  of  parties  plaintiff  cannot  be  reached  by  a  general  de- 
murrer to  the  complaint,*  nor  by  a  demurrer  for  want  of  jurisdiction.* 

*  Story,  Eq.  PI.  301,  §  543;  Dias  v.  Bouchaud,  10  Paige,  445;  Robinson  v. 

Bmith,  3  Paige,  222;  Dwight  v.  Central  Vermont  R.  Co.  9  Fed.  7S5,  20 
Blatchf .  200. 

A  demurrer  to  a  supplemental  bill  on  the  ground  of  defect  of  parties 
cihottld  be  overruled  where  the  defect  is  not  apparent  on  the  face  of  tho 
bill,  and  the  demurrer  does  not  name  the  parties  which  should  have 
lieen  joined.  [Parlange,  J.]  Sheffield  d  B.  Coal  I,  d  R.  Co,  v.  Tiiewman, 
23  C.  C.  A.  459,  41  U.  S.  App.  766,  77  Fed.  787. 

And  a  demurrer  to  an  equitable  petition,  on  the  ground  that  it  "has  not 
all  the  proper  parties  to  it,"  is  defective  for  failure  to  state  the 
names  of  the  persons  who  should  be  made  parties.  Parker  v.  Cocltran, 
97  Ga.  249,  22  S.  E.  961. 

And  a  demurrer  to  a  petition  on  the  general  ground  that  "there  are  no 
proper  parties'*  is  defective  for  the  same  reason.  Datoson  v.  Equitable 
Mortg.  Co,  109  6a.  389,  34  S.  E.  668. 

*  Baker  v.  Hawkins,  29  Wis.  576. 

In  California,  a  demurrer  to  a  complaint  for  nonjoinder  of  parties  de- 
fendant must,  imder  Code  Civ.  Proc.  f  431,  specify  the  other  parties 
who  should  have  been  joined,  or  state  in  what  the  nonjoinder  con- 
sists.   Ereling  v.  Kreling,  118  Cal.  413,  50  Pac  546. 

In  Indiana  a  demurrer  to  a  writ  of  mandate  on  the  ground  that  there  is  a 
defect  of  parties  defendant  is  waived  under  Rev.  Stat.  1894,  S  346, 
where  the  party  demurring  fails  to  designate  the  proper  parties  as  re- 
quired by  S  342.  State  ex  rel.  Smith  v.  McLcllan,  138  Ind.  395,  37  N.  E. 
799. 
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And  the  old  chancery  rule  requiring  a  demurrer  for  defect  of  parties  de 
fendant  to  point  out  the  persons  who  ought  to  be  made  defendants  is 
not  abrogated  by  the  Minnesota  Code.  Jaeger  ▼.  8unde,  70  Minn.  356. 
73  N.  W.  171  (Citing  Baker  ▼.  Hawkins,  29  Wis.  576;  Murray  t.  M(y 
Oarigle,  69  Wia.  483;  Durham  t.  Bi$ehof,  47  Ind.  213/  Leedy  r.  .V<mA. 
67  Ind.  311). 

A  demurrer  to  a  complaint  on  the  ground  that  there  is  a  defect  of  parties 
plaintiff  is  insufficient  under  Wis.  Rev.  Stat.  {  2631,  unless  a  particular 
statement  of  the  defect  complained  of  ia  given.  Ounderson  ▼.  ThomM, 
87  WU.  406,  58  N.  W.  750. 

And  a  demurrer  using  only  the  words  of  the  Code,  that  there  ia  n  defect 
of  parties  defendant,  is  insufficient.    Skinner  t.  Stuart,  13  Abb.  Pr.  44i. 

In  Schwartz  ▼.  Weehter,  2  Misc.  67,  20  N.  T.  Supp.  861,  the  court  said: 
The  appellants  contend  further  that  the  present  action  is  not  maintaiih 
able  because  nil  the  members  of  the  association  were  not  made  partis* 
defendant.  .  .  .  This  is  clearly  insufficient  because  t«)e  names  of  xh/t 
persons  who  it  is  claimed  should  have  been  made  additional  partis 
to  the  action  are  not  stated  (Citing  Havcks  ▼.  Hunger,  2  Hill,  200: 
Wigand  ▼.  Sichel,  3  Keyes,  120,  33  How.  Pr.  174 ;  Fowler  t.  Kennedv  i 
Abb.  Pr.  347,  351;  ^Voosier  ▼.  Chamberlin,  28  Barb.  602;  MaxveU  v. 
Pratt,  24  Hun,  448;  Kingsland  v.  Braisted,  2  Lana.  17;  Humbert  t. 
Abeel,  7  N.  Y.  Civ.  Proc.  Rep.  417,  421). 

And  a  demurrer  for  defect  of  parties  in  that  a  certain  association  is  cot 
joined  as  a  party  is  not  available  as  a  demurrer  because  of  the  omisMca 
of  other  parties.  National  Bank  of  Commerce  v.  Bank  of  New  YorK 
17  Misc.  691,  41  N.  Y.  Supp.  471. 

In  New  York  it  is  held  that  a  demurrer  on  the  ground  that  there  is  a  d^ 
feet  of  parties  plaintiff  may  be  disregarded  unless  the  particular  deffct 
relied  on  is  specifically  pointed  out  as  required  by  N.  Y.  Code  CIt. 
Proc.  I  490.    Foley  ▼.  Mail  d  Exp.  Pub,  Co.  8  Misc.  91,  28  N.  Y.  Supp 

778. 

A  demurrer  to  a  complaint  on  the  ground  that  "there  is  a  defect  of  parties 
plaintiff"  sufficiently  complies  with  Dak.  Comp.  Laws,  S  4910,  providing 
that  "the  demurrer  shall  distinctly  specify  the  grounds  of  objectioa  lo 
the  complaint."    Hudson  v.  Archer,  4  S.  D.  128,  55  N.  W.  1099. 

The  court  said :  The  only  case  called  to  our  attention  distinctly  holding  t 
contrary  view  is  Baker  v.  Hawkins,  29  Wis.  576,  in  which  the  auprase 
court  of  the  state  held  that  when  the  ground  of  demurrer  was  tint 
there  is  "a  defect  of  parties"  the  demurrer  must  specifically  point  oot 
in  some  suitable  manner  who  are  the  proper  parties ;  but  we  are  not  in- 
clined to  follow  this  decision,  as  such  specifications  would,  in  our  view, 
partake  too  muoh  of  the  nature  of  an  argument  or  brief  of  counsel. 
What  would  constitute  a  sufficient  specification  would  be  vague  and  oor 
certain,  and  depend  upon  the  views  of  different  courts. 

*  Beyer  v.  Crandon,  98  Wis.  306,  73  N.  W.  771;  Holway  t.  American  Esek. 
Nat.  Bank  (Neb.)  89  N.  W.  382;  Chicago,  B.  d  Q.  R.  Co.  v.  Oerman  Ins. 
Co.  2  Kan.  App.  395,  42  Pac.  594. 

And  in  New  Jersey,  it  is  held  that  a  demurrer  ore  tenus  for  defect  of  par- 
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tic9  plainly  apparent  on  the  face  of  the  bill  maj  be  made  under  a 
genera]  demurrer  for  want  of  equity ;  aa  rule  209,  requiring  the  demur- 
rer to  distinctly  specify  the  grounds  on  which  it  is  based,  applies  only 
where  the  defect  in  the  bill  is  obscure.  Johnea  v.  Outtpater,  55  N.  J. 
£q.  398,  36  Atl.  483. 

*Bvanburg  y.  Foaieen,  75  Minn.  350,  43  L.  R.  A.  427,  78  N.  W.  4. 


Xn.— DEMUKRER  FOR  PENDENCY  OF  A  FORMER  SOTT. 

1.  When  demurrer  lies.  3.  General  rule  as  to  double  yexatioB. 

2.  When  demurrer  does  not  li& 

1.  When  demiurrer  lies. 

The  Code  provision*  allowing  demurrer  on  the  ground  of  ti» 
pendency  of  another  action  for  the  same  cause  does  not  change  the 
rule  as  to  what  prior  proceeding  is  groimd  of  abatement  or  stay,*  but 
simply  allows  the  objection  recognized  by  settled  practice  to  be  taken 
by  demurrer  when  the  fact  appears  on  the  face  of  the  oomplaint* 

A  demurrer  to  an  entire  complaint  on  the  ground  of  the  pendency 
of  another  action  is  bad  where  either  one  of  the  two  causes  of  action 
set  up  in  the  present  complaint  is  not  involved  in  the  pending  acti(HL^ 

^  Washington  Code  Proc.  §  189,  provides  that  the  defendant  may  demur  U 
the  complaint  when  it  appears  upon  the  face  thereof  that  there  i> 
another  action  pending  between  the  same  parties  for  the  same  cause, 
and  that  when  the  objection  does  not  appear  upon  the  face  of  the  ecsn- 
plaint  it  may  be  taken  by  axswer.  Caitte  y.  Seattle  d  N.  R,  Co.  12  Wtsb- 
596,  41  Pac.  904. 

The  same  provision  appears  in  N.  T.  Code  Civ.  Proc.  as  f  488,  subd.  4 
and  f  498.  See  also  Cal.  Code  Civ.  Proc.  |  430,  subd.  3;  2  Ohio  Rer. 
Stat  fi  5062  subd.  3. 

^Burrotoa  v.  Miller,  6  How.  Pr.  51. 

As  to  what  are  the  Qronnds  and  Limit  of  the  Defense,  see  cases  collected  is 
note  to  Blake  t.  Barnes,  26  Abb.  N.  C.  218. 

See  also  the  recent  cases  cited  in  notes  to  §  2  of  this  chapter. 

A  demurrer  to  a  complaint  for  want  of  facts  will  not  reach  the  objectios 
that  it  shows  that  an  action  involving  the  subject-matter  is  pending  be- 
tween the  parties,  since  that  is  a  ground  for  abatement,  and  the  demur- 
rer should  be  framed  and  addressed  accordingly  under  the  Indias> 
statutes.  Basye  v.  Baaye,  152  Ind.  172,  62  N.  £.  797,  Overruling  Roif 
y.  Rose,  93  Ind.  179. 

A  petition  for  a  stay  of  proceedings  to  foreclose  a  mortgage  until  the  de- 
termination of  a  pending  suit  to  cancel  the  mortgage  must  aflKrmativelv 
show  that  such  pending  suit  is  prosecuted  in  good  faith  and  with  res- 
sonable  prospect  of  success.  Hamuin  v.  Hartmetz,  131  Ind.  558,  31  N.  £• 
81. 

'Pendency  of  another  suit  cannot  be  taken  advantage  of  by  demurrer, 
where  it  does  not  appear  upon  the  face  of  the  bill.  Williavuon  v.  Bmith, 
806 
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4  Pa.  Di»t.  R.  307;  Homfager  ▼.  Homfager,  1  N.  Y.  Code  Rep.  N.  S. 
412,  6  How.  Pr.  279;  Jackson  v.  MoAuley,  13  Wash.  298,  43  Pac.  41; 
Rehn  v.  North  Fairtnount  B.  d  8.  Co.  5  Ohio  N.  P.  314,  7  Ohio  S.  &  C.  P. 
Dec.  398;  Hardon  t.  Ongley  Eleotrio  Co.  89  Huii|  487,  35  N.  Y.  Supp. 
405. 

«  Walk^  ▼.  Pease,  17  AUbc.  415,  41  N.  Y.  Supp.  219. 

2.  When  demurrer  does  not  lie. 

The  pendency  of  another  suit  is  a  defense  to  be  taken  by  plea,^ 
answer,*  or  proof  under  the  general  issue,  if  it  does  not  appear  on  the 
face  of  the  complaint,  and  is  not  available  on  demurrer.® 

*  North  Muskegon  v.  Clark,  22  U.  S.  App.  522,  10  C.  C.  A.  591,  62  Fed.  694; 

Elizaheihtovm  Shoe  Co.  y.  Hughes,  116  N.  G.  426,  21  S.  E.  966. 

The  pendency  of  another  action  must  be  pleaded  in  abatement  and  not  in 
bar.    Mattel  v.  Conant,  156  Mass.  418,  31  N.  E.  487. 

The  pendency  of  a  prior  suit  in  a  state  court  cannot  be  pleaded  in  bar  of  a 
suit  in  the  circuit  court  of  the  United  States,  even  if  it  is  for  the 
same  cause  of  action.  The  two  courts,  though  not  foreign  to  each  other^ 
belong  to  different  jurisdictions  in  such  sense  that  the  doctrine  of  the 
pendency  of  the  suit  is  not  applicable.  This  rule  is  now  almost  univer- 
sally applied  in  all  cases  where  the  pendency  of  the  prior  suit  is  in  an* 
other  state  or  district  from  that  in  which  the  national  court  is  held. 
Marshall  v.  Otto,  59  Fed.  249  (Citing  Sharon  v.  Hill,  22  Fed.  28;  Wash- 
hum  d  M.  Mfg.  Co.  V.  H.  B.  Scutt  d  Co.  22  Fed.  710;  Fierce  v.  Feagans, 
39  Fed.  587;  Rawitzer  v.  Wyait,  40  Fed.  609;  Stanton  v.  Emhrey,  93  U. 
S.  554,  23  L.  ed.  983 ;  Cordon  ▼.  Qilfoil,  99  U.  S.  178,  25  L.  ed.  386,  1 
Foster,  Fed.  Pr.  fi  129). 

*  Stevens  v.  Home  Sav.  d  L.  Asso.  (Idaho)  51  Pac.  986. 

And  an  answer  alleging  that  at  the  commencement  of  the  action  and  for 
a  long  time  prior  thereto,  there  was  pending  in  another  court  an  action 
brought  by  the  same  plaintiff  against  defendant  on  the  same  alleged 
cause  of  action,  which  action  is  still  undetermined  and  now  at  issue, 
states  a  good  defense,  under  N.  Y.  Code  Civ.  Proc.  S  498,  providing  that 
where  any  of  the  statutory  grounds  of  demurrer  do  not  appear  upon 
the  face  of  the  complaint,  the  objection  may  be  taken  by  answer. 
Sanchez  d  H.  Co.  v.  Hirsch,  27  Misc.  202,  57  N.  Y.  Supp.  795;  James  v. 
Work,  70  Hun,  296,  24  N.  Y.  Supp.  149. 

*Lowman  v.  West,  8  Wash.  355,  36  Pac.  258. 

3.  General  rule  as  to  double  vexation. 

If  it  appears  by  tlie  pleading  demurred  to  that  the  former  action 
is  in  the  jurisdiction  of  the  same  state  or  nation,  and  embraces  the 
same  plaintiif  and  the  same  defendant,  and  is  for  the  same  subject, 
effect,  and  relief,  the  present  action  is  presumed  on  demurrer  to  be  un- 
necessary and  vexatious,  if  nothing  to  indicate  the  contrary  appears.^ 
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If  the  prior  action  is  in  a  court  of  another  sovereignty,  the  court 
will  not  so  presume.' 

^Radford  v.  FoUom,  14  Fed.  97,  4  McCrary,  527;  Byman  v.  Helm,  L.  R.  24 
Ch.  Div.  531,  49  L.  T.  N.  S.  376,  32  Week.  Rep.  258  (Brett,  M.  R.). 

Contra,  Lynch  y.  Hartford  F.  Ins,  Co.  17  Fed.  627  (Citing  Stanton  t. 
EmtMrey,  93  U.  S.  548,  23  L.  ed.  983). 

*McHetiry  v.  Lewis,  31  Week.  Rep.  305;  Affirming  L.  R.  22  Ch.  Div.  397,  46 
L.  T.  K.  S.  567  (question  arising  on  motion  to  stay)  ;  Hyman  v.  Helm^ 
L.  R.  24  Ch.  Div.  531,  49  L.  T.  N.  S.  376,  32  Week.  Rep.  258;  Hatch  t. 
Spofford,  22  (Donn.  485,  58  Am.  Dec.  433  (a  second  suit  is  not  necessarily 
vexatious;  but  all  the  circumstances  are  to  be  considered.  If  the  second 
suit  secures  a  better  remedy  it  is  not  to  be  deemed  vexatious). 


XIII.— DEilUKRER  TO  ANSWER 


I.  Generax  Pbincifles. 

1.  When  demurrer  lies. 

2.  Single     answer    to     sereoral 

counts,  etc. 

3.  Several  defenses  in  one  an- 

swer. 

4.  EITect  of  bill  of  particulars. 

5.  Documents  required  by  stat- 

ute to  be  filed,  etc. 

6.  The    same;    "foundation    of 

defense." 

7.  The   same;    defendant's   use 

of  plaintiff's  exhibit. 

8.  Failure    to   meet    plaintiff's 

avoidance    of    anticipated 
defense. 

9.  Equitable    defenses;    demurs 

per. 

10.  Equitable  bar  without  affirm- 

ative relief. 

11.  Demurrer    to    answer    in 

equity. 

12.  Defenses    in   United    States 

courts  on  equitable 
grounds. 

13.  Inconsistency  not  ground  of 

demurrer. 

14.  Defendant  may  attack  declii- 

ration  or  complaint. 

15.  — aider  of  complaint  or  an- 

swer on  demurrer  to  an* 
swer. 

II.  Demubrer  to  Denials  (Includinq 

Facts     Provable     xjitdeb 
General  Issue). 
10.  Mere  denials. 

17.  Argumentative  denial. 

18.  Statutes  requiring  sworn  de- 

nial. 

19.  Facts    provable    under    the 

general  issue. 
III.  Demurrer  to  New  Matter  Ck>N- 

SIDEBED    AS    CONSTITUTinO 

A  l^lERE  Defense. 


20.  Justification    must    state 

facts  in  detail. 

21.  Plea  of  truth;  new  matter. 

22.  Justification  must  be  broad 

as  charge. 

23.  Partial    defenses   purporting 

to  meet  the  whole  cause  of 
action. 

24.  The     same;     purporting    to 

meet  only  a  part. 

25.  Facts     constituting    mitiga- 

tion necessary. 

26.  Answer  of  facts   after   suit 

not  demurrable. 

27.  Mere   defense   not   demurra- 

ble because  of  unnecessary 
demand  of  affirmative  re- 
lief. 

28.  Defensive   answer   aided    b^ 

complaint. 

29.  Plea    of    statute   of    limita- 

tions. 
IV.  Dbicurrer  to  New  Matter  Consid- 
ered AS  Constitutino  a 
Counterclaim  or  Ground 
OF  Affirmative  Eelief. 

30.  Objection  to  sufficiency. 

31.  Form  of  demurrer. 

32.  Sufficiency   of    counterclaim. 

33.  Objections  to  availability. 

34.  — in  actions  for  specific  re- 

lief, etc. 

35.  — in  actions  for  money  de- 

mands ;  counterclaim  of 
specific  relief. 

36.  — contract  and  tort,  etc. 

37.  — double-faced  cause  of  ac- 

tion. 

38.  — counterclaim    as   on    con- 

tract by  waiving  tort. 

39.  —  allegation  of  "same  trans- 

action." 

40.  Time  of  accrual  or  vesting. 
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«I.  Omission  to  msk  affirmatm      V.  Dkmubbib  bt  ▲  Couajnjuum. 

rdief.  44.  Defendant  cannot  demnr  to 

42.  Want  of  jorisdiction.  codefendant's  answer. 

43.  Counterdaim   not   aided  bj 

complaint. 

Following  the  oommon-law  practice  of  demarrer  to  plea,  the  new 
procedure  allo^m  demurrer  to  answers  in  equitable  as  well  as  legal  ac- 
tions.   In  equity,  demurrer  to  answer  is  not  allowed.^ 

The  technical  rule  of  the  old  practice,  requiring  greater  certainty  in 
special  pleas  than  in  declarations,  and  greater  certainty  in  pleas  in 
abatement  than  in  others^^  is  not  in  force  under  the  new  procedure,  the 
test  now  being  the  same  in  all  cases,  viz,,  whether  the  adverse  partv 
has  been  fairly  apprised  of  the  matter  to  be  tried.  Nevertheless,  an- 
swers are  more  strictly  scrutinized  than  complaints^  and  dilatory  an- 
swers more  strictly  than  answers  to  the  merits,  because  of  the  greater 
temptation  to  plead  evasively.  But  under  the  new  procedure  the 
remedy  for  imcertainty  in  either  case  is  by  motion  to  make  definite. 

^  Crouch  V.  Kerr,  38  Fed.  549  (striking  oat  a  demurrer,  because  the  remedy 
is  to  except,  or  to  set  the  cause  down  for  hearing  <»  bill  and  answer). 

•PittM  Sons'  Mfg,  Co.  t.  Chicago  Commercial  Kat.  Bank,  121  Dl.  582,  13  N. 
£.  156;  Bumphreys  v.  Netcport  News  d  if.  Valley  Co.  33  W.  Va.  135, 10 
8.  £.  39;  1  Chitty,  PI.  16th,  Am.  ed.  257. 

L    6£2r£iUX  rBINCIPI.ES. 

1.  When  demurrer  lies. 

A  plea  which  is  argumentative  and  does  not  aver  facts  is  demurra- 
ble.^ But  the  fact  that  a  plea  is  strange,  improbable^  and  an  incredi- 
ble storv  does  not  render  it  demurrabla*  Xeither  do  too  full  state- 
meuts  in  an  answer^  nor  do  hypothetical  and  improper  allegations.^ 

An  amendment  to  an  answer  is  demurrable  which  merely  repeats 
facts  alreadv  stated  in  the  answer.' 

^  Hallock  Ttcp.  Diet.  Vo,  7  ▼.  People,  75  IlL  App.  539. 

*  Hansen  v.  Tturria  (Tex.  Civ.  App.)  48  S.  W.  797. 

'  Bierahenk  r,  Stokes,  43  K.  Y.  S.  R.  788. 

«  Wiley  V.  Rouse's  Point,  86  Hun,  495,  33  N.  Y.  8upp.  773. 

■  Owenshoro,  F.  B.  d  O.  R.  Co,  ▼.  Harrison,  94  Ky.  403,  22  S.  W.  545. 

2.  Single  answer  to  several  counts,  etc« 

If  a  doclaration  at  common  law^  or  a  complaint  under  the  new  pro- 
cedure^ contains  several  coimts  or  causes  of  action,  an  answer  purpoit- 
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mg  to  be  to  the  whole  pleading,  Tiithout  discriniination,^  is  bad  on  de- 
murrer, unless  it  is  sufficient  as  an  answer  to  each  count  or  cause  of  ac- 
tion. 

^Hogan  ▼.  RoMa,  13  How.  173,  14  L.  ed.  100;  Oehbie  v.  Mooney,  121  111.  25o, 
12  N.  E.  472;  1  Chitty,  PI.  16th  Am.  ed.  579. 

Compare  Bahh  ▼.  Maokey,  10  Wis.  371,  holding  that  a  plea  may  still  stand 
for  what  it  does  answer,  though  it  professes  to  answer  the  whole,  if 
other  pleas  which  answer  the  other  grounds  of  complaint  also  accom- 
pany it. 

A  plea  to  a  declaration  in  assumpsit,  "That  the  alleged  cause  of  action  did 
not  accrue  within  three  years  before  the  institution  of  this  suit,*'  is 
a  good  plea  to  the  whole  declaration,  although  it  contains  several  counts. 
Wiley  y.  ffeapt,  80  Md.  44,  42  Atl.  006. 

Putting  in  one  plea  of  the  general  issue  to  two  counts  in  a  declaration, 
one  of  which  was  in  case,  and  the  other  in  trespass  vi  et  armis,  is  irreg- 
ular, as,  in  strictness,  such  plea  applies  to  only  one  count.  Truas  v. 
Pennsylvania  R,  Co,  58  N.  J.  L.  218,  33  Atl.  278. 

That  a  plea  does  not  designate  to  which  of  several  counts  in  the  declaration 
it  applies  does  not  require  its  rejection,  although  it  is  not  applicable 
to  all  of  them.  Chesapeake  d  0.  R,  Co.  v.  Rison,  09  Va.  18,  37  S.  E. 
320. 

•Ahskire  v.  Corey,  113  Ind.  484,  15  N.  E.  685;  Ross  v.  Duffy,  12  N.  Y.  S. 
R.  584. 

*A  demurrer  is  properly  sustained  to  a  plea  addressed  to  the  whole  com- 
plaint, which  answered  only  the  first  count.  Smith  y.  Heineman,  118 
Ala.  105,  24  So.  304. 

But  a  separate  defense  which  does  not  expressly  say  which  cause  of  action 
it  refers  to  may  nevertheless  be  deemed  to  "distinctly  refer"  to  one, 
within  the  meaning  of  the  statute,  if  incapable  of  being  understood  as 
referring  to  any  but  that  one.  Crasto  v.  White,  52  Hun,  473,  17  N.  Y. 
Civ.  Proc.  Rep.  46,  5  N.  Y.  Supp.  718. 

3.  Several  defenses  in  one  answer. 

If  an  answer  contains  several  defenses,  a  demurrer  purporting  to  be 
to  the  whole  answer  without  discrimination  cannot  be  sustained  if 
any  defense  is  good.^ 

^  Flint  ▼.  Dulany,  37  Kan.  332,  15  Pac.  208;  MoUohan  ▼.  King,  58  Kan. 
816,  Appx.  50  Pac.  881. 

That  the  court  overruled  a  demurrer  to  an  insufficient  plea  is  inmiaterial, 
where  a  second  plea  which  contains,  with  other  averments,  all  the 
allegations  of  the  first,  presents  a  good  defense  to  the  action.  People 
ex  rel  Smith  v.  Richer,  142  111.  650,  32  N.  E.  671. 

A  demurrer  to  an  answer  as  a  whole  must  be  overruled  where  the  answer 
contains  a  general  denial.  Austin  v.  McMains,  14  Ind.  App.  514,  43  N. 
£.  141. 
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It  U  error  to  sustain  &  demurrer  to  an  entire  answer  if  it  contains  allega* 
tions  wiiich  present  a  good  defense  to  at  least  some  extent,  on  the 
ground  of  usury.  Pryse  v.  Three  Forks  Deposit  Bank,  20  Kj.  I*.  Rep. 
1057,  48  8.  W.  415. 

A  demurrer  to  an  answer  on  the  ground  that  it  does  not  state  a  defense  to 
the  plaintifr*s  cause  of  action  will  not  be  sustained,  where  the  ansmr 
explicitly  denies  a  material  fact  stated  in  the  petition,  which  is  es- 
sential to  the  plaintiff's  right  of  recovery.  Lee  v.  llehew,  8  Okla.  l^G, 
56  Pac.  1046. 

A  demurrer  as  a  whole  to  an  answer  whidi  contains  an  absolute  and  un- 
qualified denial  of  a  material  allegation  of  the  complaint  is  properly 
overruled.  Bill  v.  WaUh,  6  S.  D.  421,  61  N.  W.  440.  The  rule  is  that 
the  demurrer  must  be  overruled  if  the  answer  contains  one  good  de- 
fense. 

An  action  is  defeated  by  one  good  plea,  although  it  is  joined  with  one  or 
more  other  pleas  which  are  bad  or  found  untrue.  Henry  v.  Ohio  Rit?er 
R.  Co.  40  W.  Va.  234,  21  8.  E.  863. 

But  a  demurrer  expressed  to  be  to  *'each  and  every  defense  contained  in 
the  answer,"  is  the  same  in  effect  as  though  plaintiff  had  demurred 
separately  to  each  defense.  Kennagh  y.  UcQolgan,  21  N.  Y.  8.  R.  326, 
4  N.  Y.  Supp.  230. 

4.  Effect  of  bill  of  particalan. 

On  demurrer  to  an  answer,  the  bill  of  particulars  furnished  under 
the  complaint  cannot  be  considered ;  and  if  the  answer  does  not  show 
a  defense  to  the  oomplaint,  it  is  not  sufficient  that  it  shows  a  defense 
to  a  claim  specified  in  the  bill  of  particulars.^ 

^Vanzant  ▼.  Shelton,  40  Miss.  332;  Dibble  v.  Kempehall,  2  Hill,  UA 
(at  common  law) ;  Kreiss  v.  Seligmanf  8  Barb.  439,  5  How.  Pr.  42d 
(under  the  Code). 

Compare  Rundlett  v.  Weeber,  3  Gray,  263,  holding  that  although  the 
answer  must  be  to  the  count  and  not  to  the  bill  of  particulars,  if 
plaintiff,  counting  for  goods  sold,  and,  by  a  separate  count,  for  the 
balance  due,  files  a  bill  of  particulars  applying  in  terms  to  each  count, 
he  cannot  upon  defendant  sufficiently  answering  that  the  sales  were 
illegal,  take  judgment  for  want  of  an  answer  to  the  count  on  the 
balance  of  account,  (^lass.  Pub.  Stat.  1S82,  chap.  167,  {  10,  makei 
the  bill  of  particulars  filed  with  one  of  the  common  counts  a  part 
thereof,  to  be  answered  as  such.) 

In  Thurston  v.  Oldhanif  6  Bush,  16,  it  was  held  that  where  the  count  alleged 
indebtedness  on  an  account,  a  denial  of  indebtedness  without  taking 
issue  on  any  of  the  items  was  bad. 

(Compare  also  Beard  v.  Porter,  124  U.  8.  437,  31  L.  ed.  492,  8  Sup.  Ct  Rep. 
556,  where  a  complaint  to  recover  duties  paid  failed  to  allege  that  the 
suit  was  brought  within  the  prescribed  time,  but  the  bill  of  particulars 
showed,  as  prescribed  by  statute,  the  date  of  appeal  to  the  Secretary  of 
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the  Treajsury^  and  the  date  of  his  decision.  On  demurrer  to  the  answer 
it  was  held  that  it  was  no  defect,  in  the  light  of  the  statements  of  the 
hill  of  particulars;  hence  the  answer  being  bad,  judgment  ordered 
for  plaintiff. 

9.  Documents  required  by  statute  to  be  filed,  etc. 

Under  statutes^  and  roles  of  court  requiring  "instruments"  pleaded 
to  be  filed  or  furnished  with  the  pleading,  if  the  effect  of  the  statute 
is  to  make  the  exhibit  a  part  of  the  pleading,  an  answer  based  on  a 
written  instrument,  a  copy  of  which  is  not  filed  with  or  made  part  of 
it,  is  bad  on  demurrer.*  But  upon  the  same  principles  that  have 
already  been  stated  in  reference  to  pleading  exhibits,^  an  instrument 
that  is  only  collaterally  involved  is  not  within  the  statutes.* 

Failure  to  attach  to  an  answer  an  exhibit  in  accordance  with  a  re- 
<utal  in  it,  does  not  render  tlie  answer  demurrable  if  the  exhibit  is 
really  immaterial® 

*  For  These  Statutes  and  Their  Object,  see  Recettion  of  Evidence,  vol.  n, 
chap.  m. 

* Straugh  v.  Gear,  48  Ind.  100;  Hoaford  v.  Johnsoru,  74  Ind.  479  (cross-com- 
plaint seeking  foreclosure  of  a  senior  mortgage). 

The  original  written  instrument  upon  which  an  answer  is  based,  or  a  copy 
thereof,  must  be  filed  and  made  part  of  the  answer  as  an  exhibit,  under 
Bums'  Rev.  Stat.  (Ind.)  1894,  S  365,  providing  that,  when  any  plead- 
ing is  founded  on  any  written  instrument,  the  original  or  a  copy  must 
be  filed  therewith.    Miller  v.  Bottenberg,  144  Ind.  312,  41  N.  E.  804. 

Where  reference  is  made  to  a  paper,  such  as  an  application  for  insurance, 
which  is  a  material  and  essential  part  of  the  defense  in  an  action  on 
the  policy,  a  copy  must  be  annexed  to  the  affidavit  of  defense.  Shafer  v. 
Keystone  Mui.  Ben.  Aeso.  22  Pa.  Co.  Ct.  51. 

An  answer  relying  upon  a  bill  of  sale,  lease,  and  assignment,  is  insufficient, 
where  it  fails  to  set  out  the  same.    Re  Vile,  6  Pa.  Dist.  R.  288. 

An  affidavit  of  defense  in  an  action  by  a  surgeon  for  performing  a  surgical 
operation  at  a  hospital,  alleging  that  the  operation  was  performed  by 
plaintiff  as  an  attending  physician,  and  that  defendant  never  promised 
to  pay  for  his  services,  and  that  she  had  paid  the  general  hospital  the 
bill  in  full  for  "all  services"  rendered  to  her,  and  received  a  receipt 
from  the  matron, — ^is  insufficient  where  a  copy  of  the  receipt  is  not  an- 
nexed to  the  affidavit.    Detweiler  v.  Kulp,  16  Lane.  L.  Rev.  222. 

Defendant  who  sets  up  a  breach  of  an  independent  contract  as  an  offset  in 
an  action  on  a  contract  must  not  only  attach  a  copy  of  the  contract  if  it 
be  in  writing,  and  allege  a  breach  of  the  amount  of  damages,  but  should 
aUo  specify  with  precision  in  what  the  breach  consists.  Close  v.  Han- 
cock, 3  Pa.  Super.  Ct.  207. 

It  is  no  objection  to  an  affidavit  of  defense  setting  up  an  oral  contract, 
that  no  copy  of  the  contract  accompanies  it ;  but  it  is  sufficient  that  the 
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sflUttTit  itaelf  mCb  forth  fKe  tcnu  of  the  euuliaet  with  mm 

larity  M  poMiUo;    ShoBmaktir  Piano  Co,  t.  Oiceiit,  0  Luic.  Ik  Ber.  73w 

But  an  mffidaTit  of  defctiae  is  an  actioo  on  notoa  for  the  piirthaei  priea  of 
land,  which  aeU  up  falae  repreaentatioaa  oontained  in  newspaper  adver- 
tinomentu,  hand-bilU,  and  printed  prospectuseB,  and  alio  audi  repre> 
ientationa  made  by  the  officers  and  agents  of  the  plaintiff,  ia  not  in- 
sufficient because  the  advertisements^  handbills,  and  prospectuses  axv 
not  set  forth  in  hao  i^erba.  Mam  Meadowt  Land  d  Impfov.  Co,  t.  if sn- 
dmhall,  4  Pa.  Super.  Ct.  398. 

*  See  S  250,  Docvmentb,  chapter  vzx.,  ante, 

^Bohardi  v.  Marley,  80  Ind.  185  (to  a  pleading  sedcing  to  reseiDd  a  land 
contract,  a  deed  of  reeonyeyanoe  tendered  by  defendant  is  not  n  proper 

exhibit). 

TValtert  t.  Eave9,  105  Ga.  584,  32  S.  K  609. 

6.  The  tame;  ''foundation  of  defenBe.** 

Where  defendant  sets  up  a  covenant  or  obligation  of  the  plaintiff, 
and  a  breach  thereof,  as  a  defense,  the  instnunent  oontaining  the 
covenant  is  within  the  statute.^ 

But  if  the  breach  consists  of  the  existence  of  an  encumbrance  in 
violation  of  the  covenant  set  up,  the  instrument  constituting  the 
breach  is  not  the  foundation  of  the  defense,  and  not  within  the  stat- 
ute.* 

So  it  is  held  that  in  an  action  for  breaking  and  entering  a  dose,  de- 
fendant need  not  set  forth  in  his  answer  a  lease  under  which  he  justi- 
fies.' 

And  where  defendant  sets  up  a  deed  from  plaintiff  for  right  of 
way  under  which  he  justifies,  the  deed  is  not  within  the  statute.* 

A  paragraph  of  an  answer  averring  that  a  policgr  was  issued  upon 
certain  representations  in  the  answers  to  questions  propounded  when 
the  application  was  made,  and  which  are  alleged  to  be  fraudul^it,  will 
be  regarded  as  founded  upon  the  application  so  as  to  require  a  oopj 
♦hereof  to  be  filed  with  it,  where  the  certificate  on  which  the  action  is 
based  states  that  it  is  issued  in  consideration  of  the  representations 
made  in  the  application.* 

An  instrument  made  the  basis  of  an  action,  and  set  out  with  the 
complaint,  need  not  be  set  out  with  an  answer  based  upon  any  of  its 
conditions  or  provisions.^ 

An  answer  by  a  school  district  in  an  action  for  the  wrongful  dis- 
charge of  a  teacher,  which  avers  tliat  the  merits  of  the  charges  against 
the  teacher  for  which  she  was  dismissed  were  not  tried  before  the  su- 
perintendent who  reversed  the  action  of  the  board  in  discharging  the 
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teadier,  need  not  &et  out  copies  of  any  such  decisions  as  a  part  thereof , 
as  the  defense  is  not  founded  upon  them.^ 

*y osier  V.  Bunt,  18  Iowa,  212  ( counterclaiiD  for  breach  of  covenant  in  a 
deed)  ;  Galhreath  v.  McXeily,  40  Ind.  231  (failure  of  oonmderaiion  for 
note  sued  on,  by  reason  of  breach  of  covenant  in  deed) ;  Avery  v.  Dough- 
erty, 102  Ind.  443,  52  Am.  Rep.  680,  2  N.  £.  123;  Ashley  v.  Foreman^ 
85  Ind.  55  (failure  of  consideration  for  note  sued  on,  because  of  eviction 
contrary  to  a  covenant  in  lease) ;  Landon  v.  White,  101  Ind.  249  (action 
on  note;  answer  that  plaintiff  violated  conditions  of  mortgage  given 
as  collateral. 

But  an  answer  by  a  board  of  county  commissioners  sued  by  a  physiciao 
for  medical  services  rendered  to  poor  persons  within  the  township  un- 
der a  contract  entered  into  by  the  township  trustees,  setting  up  the  in- 
validity  of  the  contract  because  the  commissioners  had  previously  made 
ample  provision  for  medical  and  surgical  attendance  upon  all  the  poor 
within  the  coimty,  is  not  bad  because  no  copy  of  the  board's  contract 
is  set  out  in  or  made  an  ex:hibit  to  the  answer.  Woodruff  v.  Noble 
County,  10  Ind.  App.  179,  37  N.  E.  732  (action  not  founded  on  contract. 
The  fact  of  the  existence  of  the  contract  sufficient  to  defeat  a  recovery). 

■  Strain  v.  Huff,  45  Ind.  222. 

*  Dillon  V.  Brown,  11  Gray,  179,  71  Am.  Dec.  700. 

*  Taylor  v.  Cedar  Rapids  d  8t,  P,  R.  Co.  25  Iowa,  371. 

^Supreme  Lodge  K.  of  P.  v.  Edwards,  15  Ind.  App.  524,  41  N.  E.  850. 

*  Germania  F.  Ins.  Co.  v.  Deckard,  3  Ind.  App.  3G1,  28  N.  E.  869. 
^Jackson  v.  Independent  School  Diet.  (Iowa)  77  N.  W.  860. 

7.  The  same ;  defendant's  use  of  plaintiff's  exhibit. 

If  plaintiff  has  duly  filed  and  referred  to  an  exhibit,  effectually 
making  it  a  part  of  his  pleading,  a  defendant  desiring  to  plead  the 
same  instrument  may  refer  to  it  as  that  "of  which  a  copy  is  filed  with 
the  complaint,"  without  setting  out  an  additional  copy.^ 

But  cannot  do  so  except  by  expressly  referring  to  it  in  his  pleading, 
rto  as  to  identify  it.- 

If  he  has  thus  made  plaintiff's  exhibit  a  part  of  his  own  pleading, 
his  answer,  if  a  sufficient  defense  to  the  instrument,  is  good,  although 
it  would  not  be  a  sufficient  defense  to  the  allegations  of  plaintiff's 
pleading;  for  the  exhibit  controls.' 

Answers  in  confession  and  avoidance,  and  which  do  not  seek  any 
affirmative  relief,  necessarily  admit  the  truth  of  all  material  and  well 
pleaded  facts  in  the  complaint,  and  the  correctness  of  all  exhibits 
properly  filed  as  parts  of  it.* 

A  railroad  company  is  not  bound  to  plead  a  provision  in  a  stock- 
shipping  contract  exempting  it  from  liability  for  the  negligence  of 
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another  carrier  after  the  stock  has  left  its  line,  in  order  to  ^ititle  it  to 
the  benefit  of  such  provision,  where  the  contract  is  attached  to  the 
petition  in  an  action  seeking  to  recover  thereon.' 

^Paitigon  v.  Vaughan,  40  Ind.  253;  Sidener  ▼.  Davis,  60  Ind.  336;  GmbM 
y.  MorrU,  103  IncL  106,  2  N.  £.  579. 

A  defendant  who  has  made  a  written  contract  of  warranty  set  oat  in  the 
complaint  a  part  of  his  answer  bj  reference  thereto  as  "Exhibit  A' 
need  not  insert  a  copy  of  such  contract  in  his  cross-complaint,  but 
may  refer  to  it  in  a  similar  manner.  Ohio  Thresher  d  Engine  Co.  v. 
Hensel,  9  Ind.  App.  328,  36  N.  E.  716. 

•Campbell  ▼.  Routt,  42  Ind.  410;  Wadkins  ▼.  Hill,  106  Ind.  543,  7  N.  E. 
253. 

*  Liberty  Ttcp.  Draining  Asso.  ▼.  Watkins,  72  Ind.  459. 

^Special  answers  in  an  action  upon  an  insurance  policy,  based  upon  the 
allegation  that  other  insurance  was  procured  in  violation  of  the  pro- 
visions of  the  policy,  need  not  contain  or  have  attached  as  an  exhibit  a 
copy  of  the  policy,  where  such  copy  is  filed  with  the  complaint.  Replogk 
y.  American  Ins.  Co,  132  Ind.  360,  31  N.  E.  947. 

*  Qulf,  W.  T.  d  P.  R.  Oc,  v.  Griffith  (Tex.  Civ.  App.)  24  S.  W.  362, 

8.  Failnre  to  meet  plaintiff's  avoidance  of  anticipated  defense. 

It  is  the  better  opinion  that  if  plaintiff's  complaint  states  and  avoids 
an  anticipated  defense,  an  answer  which  sets  up  that  defense  is  insuffi- 
cient if  it  does  not  also  meet  the  avoidance.^ 

Failure  to  anticipate  matter  in  avoidance,  and  deny  it  in  a  bill,  is 
not  ground  for  demurrer.* 

*  For  Authorities  on  this  Question,  see  note  to  Tfev)  York,  L.  E.  d  W.  R.  Co. 

V.  Robinson,  25  Abb.  N.  C.  120;  Lemon  v.  Dryden,  43  Ran.  477,  23  Pac 
641. 

DiTiial  of  part  and  avoidance  of  other  parts  of  an  alleged  cause  of  action 
may  be  sufficient  as  a  single  defense.  ColgUusier  v.  Colglozier,  117  Ind. 
460,  20  N.  £.  400. 

A  plea  in  a  chancery  cause  setting  up  matter  in  bar, — as,  for  example,  the 
statute  of  limitations, — which  has  been  anticipated  and  avoided  by  the 
allegations  of  the  bill,  must,  to  be  effectual,  deny  the  avoiding  facts 
and  be  accompanied  by  an  answer  denying  or  avoiding  the  avoiding 
facts.  Otherwise  the  allegations  oi  tiie  bill  are  to  be  regarded  as  ad- 
mittedly true.    Henderson  v.  Chaircs,  35  Fla.  423,  17  So.  574« 

*Prjet  Sound  Nat,  Bank  v.  King  County,  57  Fed.  433. 

Plaintiff  need  not  anticipate  plea  of  statute  of  limitations  by  allegations 

in  her  complaint  aimed  to  overcome  its  effect.    ReUly  v.  Sabater,  26  N. 

Y.  Civ.  Proc.  Rep.  34,  77  N.  Y.  S.  R.  383,  43  N.  Y.  Supp.  383, 

9.  Equitable  defenses:  demurrer. 

Under  the  new  procedure  which  allows  equitable  defenses  in  actions 
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of  a  legal  nature,*  and  allows  defendants  to  claim  equitable  relief,*  an 
answer  which  states  an  equitable  defense  must  allege  the  facts  consti- 
tuting, it  as  fully  and  clearly  as  if  it  were  relied  on  as  a  cause  of  ao- 
tion  for  affirmative  relief  in  equity.* 

^Cake  V.  Peet,  49  Coim.  501;  Rose  v.  Williams,  5  Kan.  483;  Dohson  ▼. 
Pearce,  12  NT.  Y.  156,  62  Am.  Dec.  152;  Crary  v.  Goodman,  12  N.  Y. 
266,  64  Am.  Dec.  506;  Peck  v.  Brovm,  26  How.  Pr.  350,  2  Robt.  119; 
Mandeville  v.  Reynolds,  68  N.  Y.  528;  Ahouloff  v.  Oppenheimer,  L.  K. 
10  Q.  B.  295,  31  Week.  Kep.  57,  30  Week.  Rep.  429. 

An  equitable  defense  can  be  set  up  in  and  to  any  action  at  law  under  Mo. 
Kev.  Stat.  1889,  §  2050,  providing  that  the  defendant  may  set  forth  by 
answer  as  many  defenses  as  he  may  have,  whether  they  be  such  as  have 
been  heretofore  denominated  legal  or  equitable  or  both.  MoCollum  v. 
Boughton,  132  Mo.  617,  35  L.  R.  A.  480,  30  S.  W.  1028,  33  S.  W.  476. 

'Even  in  an  inferior  local  court  not  having  general  equity  jurisdiction. 
Mack  V.  KitseU,  20  Abb.  K.  C.  293. 

For  an  Interesting  History  of  the  Introduction  of  Equitable  Defenses  into 
Common  Law  Actions  in  Pennsylvania,  see  1  Law  Quarterly  Rev.  458. 

For  the  Massachusetts  Rule,  see  Sherman  v.  Oalbraith,  141  Mass,  440,  5  N. 
E.  858. 

A  surety  cannot  interpose  In  an  action  at  law  on  a  bond  a  plea  of  dis- 
charge by  the  release,  without  his  consent,  of  a  lien  on  the  property  of 
the  principal  debtor,  as  such  plea  is  not  within  W.  Va.  Code,  chapter 
126,  §  5,  but  is  still  a  matter  of  exclusive  equitable  jurisdiction.  First 
Vat.  Bank  v.  Parsons,  42  W.  Va.  137,  24  S.  E.  554. 

^Dou^ner  v.  Smith,  24  Cal.  114;  Hughes  v.  Davis,  40  Cal.  117;  Brack  ▼- 
Tucker,  42  Cal.  346;  Ward  v.  Winn,  42  Ga.  323;  Ells  v.  Pacific  R.  Co. 
51  Mo.  200;  Cumanings  v.  Morris,  25  N.  Y.  625  (action  on  note;  equi- 
table set-off  or  counterclaim  for  a  partnership  accounting  would  have 
been  good  but  for  lack  of  allegation  of  insolvency  of  estate  of  deceased 
partner). 

10.  Equitable  bar  without  affirmative  relief. 

An  answer  which  states  facts  that  without  affirmative  relief  consti- 
tute an  equitable  bar  is  sufficient  for  that  purpose.*  But  an  equitable 
defense  on  which,  by  reason  of  the  absence  of  an  indispensable  party, 
the  court  cannot  go  on  to  grant  some  necessary  affirmative  relief  to  the 
defendant,  is  not  sufficient^ 

*  Boppough  v.  Struble,  60  N.  Y.  430  (ejectment  by  vendor;  defense  that 
there  was  a  mistake  in  quantity  in  mesne  conveyances)  ;  Cythe  v.  La 
Fontain,  51  Barb.  186  (ejectment  against  purchaser  from  plaintiff's 
vendor;  defense  that  at  the  time  of  the  alleged  default  by  defendant 
and  rescission  by  plaintiff's  vendor,  defendant's  time  had  been  ex- 
tended) ;  Cramer  v.  Benton,  60  Barb.  216,  4  Lans.  291,  64  Barb.  522. 
The  appellate  court  can  direct  the  award  of  affirmative  relief  if  the  right 
Abb.  Pt.  Vol.  I. — 52. 
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Is  contested  at  the  trial,  but  a  proTision  to  that  effect  omitted  from  tbe 
judgment.    Bom  t.  Schrenkeiaen,  110  X.  Y.  55,  17  N.  K  339. 

^Winslow  ▼.  Winslow,  62  Ind.  8;  Webster  ▼.  Bond,  9  Hun,  438;  Hicks  t. 
Sheppard,  4  Lans.  335. 

Compare  Campbell  r,  Jones,  25  Minn.  155  (action  to  determine  oonflietinf 
claims.  £rror  to  sustain  demurrer  to  answer  which  showed  a  bsr 
against  plaintiff,  because  it  also  asked  to  annul  a  judgment  the  parties 
in  which  were  not  joined  in  this  action).  Compare  also  Du  Pont  t. 
Davie,  35  Wis.  631. 

For  Other  Cases,  see  Glacken  t.  Broum,  39  Hun,  295;  Pennoyer  t.  AUca, 
50  Wis.  308,  51  Wis.  360;  Deepard  v.  Wdlbridge,  15  N.  Y.  374;  Barker 
T.  Circle,  60  Mo.  258»  264;  Lombara  v.  Coicham,  34  Wis.  486. 

11.  Demurrer  to  answer  in  equity. 

There  can  be  no  demurrer  to  an  answer  in  equity,* 

'  Exceptions  to  an  answer  in  equity  for  insufficiency  cannot  be  treated  ss  a 
demurrer  to  test  the  sufficiency  of  the  answer  as  a  defense  to  the  bill 
upon  the  merits,  but  the  cause  must  be  set  do\vn  for  hearing  on  bill  aod 
answer.  Walker  v.  Jack,  31  C.  C.  A.  4G2,  60  U.  b.  App.  124,  88  Ft^I. 
576. 

A  demurrer  to  an  answer  is  unknown  in  equity  practice  in  the  Federal 
court,  as  it  waa  unknown  to  the  high  court  of  chancery  in  England;  and 
the  only  way  by  whidi  the  sufficiency  of  an  answer  to  a  bill  can  bc- 
tested  is  by  setting  the  case  down  for  hearing  upon  bill  and  answer » 
thereby  admitting  all  the  averments  of  facts  properly  pleaded  and  waiv- 
ing any  right  to  contest  them  by  replication  and  proof.  Orel  her  ▼. 
Wright,  23  C.  C.  A.  498,  43  U.  S.  App.  770,  75  Fed.  742. 

12.  Defenses  in  United  States  courts  on  eqnitable  grounds. 

The  rule  that  equitable  defenses  cannot  be  pleaded  in  a  oominon- 
law  action,  even  in  a  United  States  court  sitting  in  a  Code  state,^  doe- 
not  preclude  defenses  founded  on  such  equitable  principles  as  courts 
of  common  law  have  recognized, — such  as  the  equitable  rights  of  a 
surety,*  or  equitable  estoppels,' — ^if  no  specific  equitable  relief  oi 
equitable  procedure  is  required. 

And  the  fact  that  the  answer  asks  for  specific  relief  unneoeasarilj, 
does  not  render  the  defense  unavailable.^ 

« Uontejo  y.  Otren,  5  Abb.  N.  0.  110,  14  Blatchf.  824,  Fed.  Cas.  No.  0J22 
(action  on  judgment;  defense  that  it  was  inequitaiblj  recovered  in  de- 
fendant's absence;  bad  on  demurrer,  because  cause  of  action  was  legal) ; 
Doe  ex  dem.  Myrick  y.  Roe,  31  Fed.  97  (ejectment  allowance  for  im- 
proTements  made  in  good  faith  cannot  be  granted) ;  Snyder  y.  Phero, 
25  Fed.  308  (set-ofT  of  assigned  claim  not  allowable  at  law)  ;  Bumes  ▼. 
Bcott,  117  U.  S.  582,  29  L.  ed.  991,  6  Sup.  Ct.  Rep.  865  (want  of  consid- 
eration, as  an  equitable  defense  involving  settlement  of  partnership). 
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Compare  Eerkloiz  ▼.  C/i<Me,  32  Fed.  433;  Chwoh  ▼.  Bpiegellmrg,  24 
Blatelif.  540,  31  Fed.  001  (action  by  partner  against  copartner  for 
breach  of  articles;  counterclaim  for  accounting  not  admissible). 

Equity  defense  cannot  be  made  in  a  suit  at  law  in  the  Federal  courts. 
Jiogga  v.  Wann,  58  Fed.  681  (Citing  Buller  ▼.  Sidell,  43  Fed.  116;  Doo 
ex  dem,  Myrxck  v.  Roe,  31  Fed.  97;  Parsons  v.  Deimia,  2  McCrary,  359, 
7  Fed.  317;  Bennett  v.  Butiencorth,  11  How.  669,  13  L.  ed.  859). 

An  answer  in  equity  cannot  set  up  matters  constituting  a  purely  legal  de- 
mand; and  if  affirmative  relief  is  sought  upon  matters  of  equitable  cog- 
nizance, they  can  be  pleaded  only  in  a  cross  bill.  WhAiteinore  y.  Fatten, 
84  Fed.  51. 

No  «uch  proceeding  a«  demurrer  to  plea  in  equity  is  recognize<l,  but  plea 
should  be  set  down  for  argument,  and  if  sufficient  in  form  and  sub- 
stance, and  it  goes  to  the  whole  bill,  should  be  allowed,  and  when  al- 
lowed the  complainant  may  take  issue  with  the  facts  alleged.  Zimmer- 
man V.  So  Relle,  25  C.  C.  A.  518,  49  U.  S.  App.  387,  80  Fed.  417  (Citing 
Bassett  v.  Bdlishury  Mfg.  Co,  43  N.  H.  249 ;  Davison  ▼.  Johnnon^  10  N. 
J.  Eq.  112). 

The  proper  mode  of  testing  the  sufficiency  of  a  plea  to  a  bill  in  chancery  is 
to  set  it  down  for  hearing,  and  not  by  demurrer.  Olaser  v.  Meyrovitz, 
119  Ala.  152,  24  So.  514  (Citing  Winters  ▼.  Claitor,  54  Miss.  350;  Trav- 
ers  y.  Ross,  14  N.  J.  Eq.  258) . 

The  proper  method  for  testing  the  legal  sufficiency  of  a  plea  in  equity  is  to 
set  it  down  for  argument,  which  is  in  eiTect  a  demurrer  to  the  plea. 
Spaulding  v.  Ellsworlh,  39  Fla.  76,  21  So.  812. 

But  a  pleading  of  the  Maine  law  and  equity  act  of  1893,  chap.  217,  8  4,  au- 
thorizing defendant  in  an  action  at  law  to  plead  any  matters  which 
would  entitle  him  to  relief  in  equity,  although  they  constitute  no  de- 
.  fense  at  law,  may  be  met,  like  any  other  pleading,  at  law,  by  a  demurrer, 
replication,  or  by  a  counter  brief  statement  of  matter  of  equitable  relief 
against  the  defense  so  set  up.  Miller  v.  Waldohorough  Packing  Co,  88 
Me.  605,  34  Atl.  527. 

^Vnion  Bank  v.  Crine,  21  Abb.  N.  C.  146. 

^Eirk  v.  Eamilton,  102  U.  S.  68,  21  L.  ed.  79  (equitable  estoppel  available 
in  ejectment,  even  under  plea  of  not  guilty). 

•  Union  Bank  v.  Crine,  21  Abb.  N.  C.  146. 

13.  Inconsistency  not  ground  of  demurrer. 

loconsistency  between  several  defenses*  or  oonnterclaims^  or  either 
ifl  not  ground  for  demurrer.  Nor  can  a  demurrer  to  one  defense  or 
counterclaim  be  aided  by  what  is  contained  in  another.* 

Even  where  the  statutory  permission  to  plead  several  defenses  is 
confined  to  consistent  defenses,  an  avoidance  which  does  not  expressly 
nor  by  necessary  implication  admit  the  cause  of  action  is  not  incon- 
sistent with  a  denial.* 

Inconsistency  between  different  allegations  in  the  same  defense  or 
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counterclaim  has  the  same  effect  as  inconsistency  in  the  allegations  of 
a  cause  of  action.^ 

•  Goodwin  r.  Weriheimer,  99  N.  Y.  14D,  1  N.  E.  404;  Bruce  ▼.  Burr,  67  N. 

Y.  237,  Affirming  5  Daly,  510  (so  held  on  the  groand  of  the  provisioBs 
of  the  N.  Y.  Code  allowing  inconsistent  defenses). 

Distinguished,  as  relating  to  matters  in  bar  only,  under  the  Code;  and 
held,  that  a  defendant  ought  not  to  be  permitted  to  set  up  a  defense  in 
abatement,  and  in  the  same  answer  to  contradict  it  by  matter  pleaded 
in  bar.  Booker  t.  Ofreen,  50  Wis.  278,  6  N.  W.  816,  dictum  in  Cannon 
T.  Lindsey,  85  Ala.  198,  7  Am.  St.  Rep.  38,  3  So.  676.  It  should  be  ob- 
served, however,  that  the  New  York  rule  rests  on  the  fact  that  in  cases 
where  absolute  untruthfulness  is  indicated  by  inconsistency,  the  remedy 
by  motion  {Mclniire  v.  Wiegand,  24  Abb.  N.  C.  812,  30  K.  Y.  S.  R.  3si 
10  K.  Y.  Supp.  3)  is  more  appropriate,  as  allowing  of  support  or  ex- 
planation by  affidavit. 

Voonan  v.  Bradley,  9  Wall.  394,  402,  19  L.  ed.  757,  760,  holding  that  the 
remedy  is  by  motion  to  strike  out  one,  or  to  compel  defendant  to  elect: 
Cannon  v.  Lindeey,  85  Ala.  198,  7  Am.  St.  Rep.  38,  3  So.  67G  ( plea  of 
denial  of  executing  note,  and  plea  of  set-off,  not  bad  on  demurrer) . 

Contra,  Lyons  v.  Ward,  124  Mass.  364. 

An  answer  is  not  demurrable  for  inconsistency  between  two  defenses  set  up 
therein,  and  redundancy,  under  the  Colorado  Code,  making  insufficiencf 
the  only  ground  for  a  demurrer.  Travelere  /ns.  Co.  v.  Redfield,  6  Colo. 
App.  190,  40  Pao.  195. 

Inconsistent  defenses  are  allowable  under  Iowa  Code  1873,  §  2710,  and  are 
not  demurrable.  Jackson  r.  Independent  School  Diet.  (Iowa)  77  N.  W. 
860. 

Demurrer  is  not  proper  remedy  for  the  pleading  of  inconsistent  defenses, — 
as  a  general  denial  and  a  plea  in  the  nature  of  a  confession  and  avoid- 
ance, in  a  single  division  or  count.  Bunkle  ▼.  Hartford  Ins.  Co.  99 
Iowa,  414,  68  N.  W.  712. 

And  an  answer  in  an  action  by  a  bank  on  a  promissory  note  given  in  part 
payment  of  a  harvesting  machine,  alleging  that  the  machine  was  sold 
upon  a  written  warranty,  of  which  there  was  a  breach,  and  that  plain- 
tiff did  not  become  the  owner  of  the  note  until  after  maturity  ''or  if  it 
did  become  such  owner  it  was  only  for  the  purpose  of  collecting  the 
same"  for  the  payee,  or  with  the  agreement  and  understanding  with 
such  payee  that  he  would  keep  the  plaintiff  whole  and  harmless, — is  so 
inconsistent  and  repugnant  as  to  be  demurrable.  Second  Nat.  Bank  v. 
Hart,  8  Ind.  App.  19,  35  N.  £.  302. 

An  affidavit  of  defense  is  insufficient  when  contradictory  in  its  averment  of 
material  facts.    Kelly  v.  Singer  Mfg.  Co.  4  Pa.  Dist.  R.  440. 

*  Bruce  v.  Burr,  67  N.  Y.  237;  Ewing  v.  Shaw,  83  Ala,  333,  3  So.  692  (de- 

nial; and  plea  of  contributory  negligence;  and  counterclaim  of  damages 
for  injury  thereby, — ^Held,  that  under  the  system  of  pleading  in  Ala- 
bama, duplicity  is  no  objection  to  a  plea  in  bar). 
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Contra,  Magotcan  v.  Bt.  Louis  Railway  Supplies  Mfg.  Co.  5  MeCrary,  253, 
16  Fed.  738. 

^Ayres  v.  Covill,  18  Barb.  260.  Hand,  P.  J.,  said:  ''The  admission  made 
in  the  course  of  a  pleading  is  not  an  admission  for  all  the  purposes  of 
the  cause;  but  as  Lord  Denman  stated  in  Robins  y.  Maidstone,  4  Q.  B. 
811,  correcting  what  he  had  said  in  Bingham  ▼.  Stanley ,  2  Q.  B.  127, 
is  an  admisBion  'for  all  purposes  regarding  the  issue  arising  from  that 
pleading.' " 

For  Other  Cases,  see  Ogark  Land  Co,  y.  Leonard,  24  Fed.  660  (holding  in- 
consistent answers  not  ayailable  as  an  affidavit  of  merit) ;  Hummel  y» 
Moore,  25  Fed.  380  (sanctioning  inconsistent  defenses  in  cause  removed 
from  state  court) ;  Bachman  v.  Everding,  1  Sawy.  70,  Fed.  Cas.  No.  708 
(inconsistency  not  shown  for  purpose  of  striking  out,  by  mere  compari- 
son) ;  Flint  v.  Dulany,  37  Kan.  332,  336,  15  Pac.  208  (demurrer  for  in- 
consistency as  a  misjoinder  entertained) ;  Parr  v.  Johnson,  37  Minn. 
457,  35  N.  W.  176  (motion  for  new  trial) ;  Ross  y.  Duffy,  12  N.  Y.  S. 
R.  584  (demurrer  for  inconsistency  not  sustainable) ;  Lansingh  y.  Par- 
ker, 9  How.  Pr.  288  (general  denial;  defense  that  plaintiff  com- 
mitted first  assault,  and  defense  that  plaintiff  was  disorderly  in 
defendants'  inn,  and,  refusing  to  leave  on  request,  they  gently 
put  him  out, — ^not  inconsistent;  Followed  in  Cohrs  v.  Eraser,  5  S.  C.  N. 
S.  351) ;  McDonald  y.  American  Mortg,  Co,  17  Or.  626,  21  Pac.  883  (in- 
consistency of  allegations  with  general  denial;  but  not  with  qualified 
denial) ;  Carte  v.  Ball,  3  Atk.  496,  499  (denial  and  allegation  of  waiver 
not  inconsistent) ;  2  Ohitty,  PL,  16th  Am.  ed.,  title  Indemnity  (denial 
of  receiving  and  allegation  of  paying  over,  not  inconsistent) . 

Bee  also  Definii^g  the  Issite,  vol.  n.,  chapter  z.,  subd.  10. 

*  Evans  v.  Thomas,  32  Kan.  469,  473,  4  Pac.  833  (allegation  of  good  reason 
for  not  performing;  not  inconeistent  with  allegation  of  performance)  ; 
Shed  y,  Augustine,  14  Kan.  282  (usury;  payment;  and  suretyship  and 
extension  of  time  discharging  defendant; — not  inconsistent)  ;  Wheat  on 
v.  Nelson,  11  Gray,  15  (denial;  and  plea  of  delivery  of  good^  in  pay- 
ment and  by  way  of  set-off,  not  inconsistent) ;  Bierer  v.  Freiz,  32  Kan. 
329,  4  Pac.  284;  Pay  son  v.  Macomher,  3  Allen,  69  (denial  of  speaking 
the  defamatory  words,  and  allegation  of  their  truth  not  inconsistent)  ; 
Ledbeiter  v.  Ledbetter,  88  Mo.  60  (ejectment.  Denial,  coupled  with  art 
equitable  defense.  Black,  J.,  says:  The  defendant  in  an  action  of 
ejectment  may  plead  by  way  of  a  general  denial  and  rely  upon  that  as 
a  complete  defense.  He  may  also  in  the  same  answer  plead  an  equita- 
ble defense,  and  rely  upon  that  as  an  independent  defense.  But  the 
defendant  will  frame  his  pleading  so  as  to  show  that  he  relies  upon 
both  defenses.  If,  in  pleading  his  equity,  he  unqualifiedly  and  abso- 
lutely pleads  title  or  right  to  the  possession  out  of  himself  and  in  the 
plaintiff,  but  for  the  equities,  then  we  see  no  reason  why  the  plaintiff 
should  be  required  to  offer  any  evidence,  especially  if  he  waives  dam- 
ages, rents  and  profits.  If  the  defendant  will  make  such  an  absolute 
admission  on  the  record,  it  is  difficult  to  see  how  there  can  be  an  accom- 
panying denial  of  the  same  matter.  Pleadings  are  expected  to  tell  the 
truth). 
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To  the  same  effect,  Otia  r.  Ro8S,  8  How.  Pr.  195,  11  N.  Y.  Lc^  Obs.  343 
(held,  on  motion  to  strike  out, — not  inconsistent  to  deny  haring  made 
the  all^^  representations;  and  also  to  deny  that  the  alleged  represen- 
tations were  false,  Shankland,  J.,  said:  "It  may  be  true  that  the  de- 
fendant, Ross,  never  represented  to  the  plaintiff  that  he  was  in  good 
circumstances  at  the  time  of  the  purchase  of  the  goods,  and  yet  he  mar 
in  fact  have  been  in  good  circiunstanoes.  It  would  be  exceedingly  un- 
just to  drive  him  to  admit  either  that  he  made  the  representations  of 
his  wealth  or  that  they  were  false"). 

•  See  Freeman  ▼.  Frank,  10  Abb.  Pr.  370. 

As  to  Right  to  Plead  Inconsistent  Defenses,  see  note  to  Seattle  If  at.  Bank 
▼.  Jones  (Wash.)  48  L.  R.  A.  177. 

14.  Defendant  may  attack  declaration  or  '^omplaint. 

At  common  law/  on  df^murrer  to  a  plea  (other  than  in  abatement*), 
a  defect  in  the  declaration  (or,  if  the  plea  is  to  part  of  it  only,  a  defect 
in  the  part  the  plea  is  addressed  to'*),  if  it  be  such  as  would  have  sus- 
tained a  general  demurrer/  calls  for  judgment  against  the  plaintiff^ 
(or  the  condemnation  of  the  part  of  the  declaration  addressed  by  the 
plea),  irrespective  of  whether  the  plea  is  good  or  not.' 

But  this  nile  does  not  avail  a  defendant  who  has  pleaded  to  the 
whole  declaration  by  another  plea  or  defense  than  the  one  demurred 
to.'' 

This  principle  applies,  under  the  new  procedure,®  not  only  to  legal 
causes  of  action,  but  also  to  equitable  causes  of  action®  in  the  state 
courts. 

And  it  applies  to  a  defective  counterclaim  as  well  as  to  matter 
merely  in  defense.'^ 

It  is  tbe  better  opinion  that  it  does  not  '^llow  a  defendant  who  has 
not  demurred^*  to  the  crmiplaint  to  raise  any  objection  other  than  that 
the  complaint  does  not  state  facts  sufficient  to  constitute  a  cause  of  ac- 
tion,** that  tlie  court  has  not  jurisdiction  of  the  subject^*'  and  that 
a  person  not  joined  is  an  indispensable  party.** 

^  It  is  a  weU  established  rule  of  pleading  un<ter  the  Ck>de  as  well  as  at  eoni> 
mon  law,  that  a  judgment  on  demurrer  must  be  against  the  party 
whose  pleading  was  first  defective  in  substance,  and  that  a  demurrer 
reaches  the  entire  record,  and  must  go  against  the  first  error.  West 
Paint  Water  Paicer  d  L.  Improv.  Co.  v.  State,  49  Neb.  223,  68  N.  W. 
507,  Reversing  on  rehearing  49  Xeb.  218,  66  N.  W.  6. 

Against  Application  of  the  Rule  in  Equity,  see  Sperry  v.  lftU«r,  2  Barb. 
Oh.  632,  635;  Laicrenoe  v.  Pool,  2  Sandf.  540.  Contra,  see  Beard  v. 
Bowler,  2  Bond,  13,  Fed.  Gas.  No.  1,180;  (Goodyear  v.  Toby,  6  Blatchf. 
130,  Fed.  Gas.  No.  5,585.  See  caaes  collected  in  note  to  ComUig  t. 
Roosevelt,  25  Abb.  N.  G.  224. 
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^State  y.  Hamlin,  47  Conn.  95,  118,  36  Am.  Rep.  54  (criminal  case  ciUng 
civil  case.  But  the  court  nevertheless  considered  the  case  as  if  the  rule 
did  apply)  ;  Shaw  v.  Dutcher,  19  Wend.  216,  222;  Indiafia  B.  d  W. 
R.  Co,  V.  Foster,  107  Ind.  430,  8  N.  E.  264  (under  Code). 

A  demurrer  to  an  answer  in  abatement  does  not  reach  the  record  and  can- 
not be  carried  back  and  sustained  to  the  complaint  Ooldsmith  ▼. 
Chippa,  154  Ind.  28,  55  N.  E.  855. 

A  demurrer  on  a  record  presented  to  a  plea  in  abatement  searches  the 
record  back  to  such  plea  only,  since  the  plea  does  not  profess  to  answer 
the  declaration  but  goes  only  to  the  writ.  Phasnix  Ins.  Co,  r,  Hedrick, 
178  111.  212,  52  N.  £.  1034,  Affirming  73  111.  App.  601. 

*In  Smith  y,  Lloyd,  10  Gratt.  295,  309,  Moncure,  J.,  says:  "That  principle  is 
that  a  demurrer  by  the  plaintiff  to  the  defendant's  plea  cannot  operate 
as  a  demurrer  by  the  defendant  to  the  plaintiff's  declaration  to  any 
greater  or  less  extent  than  the  plea  of  the  defendant  was  pleaded  to  the 
declaration." 

And  a  demurrer  to  a  paragraph  of  an  answer  in  an  action  to  recover  the 
penalties  fixed  by  statute,  for  giving  false  tax  lists  for  several  years,  can 
be  carried  back  and  sustained  only  to  so  much  of  the  complaint  (which 
is  in  a  single  paragraph)  as  the  paragraph  of  the  answer  purports  to 
answer,  where  such  a  paragraph  is  addressed  to  the  penalties  for  certain 
years  only.  State  ex  rel.  Goodman  v.  Halter,  149  Ind.  292,  47  N.  E. 
665,  Rehearing  denied  in  149  Ind.  303,  49  N.  E.  7. 

Compare  Ward  v.  Sackrider  3  Cai.  263 ;  United  States  v.  White,  2  Hill,  59, 
61,  37  Am.  Dec.  374,  holding  that  if  there  was  one  good  count,  and  the 
plea  was  to  the  whole,  defendant  could  not  prevail  by  pointing  out  a 
bad  count. 

^Tuhhs  ▼.  Casioell,  8  Wend.  129;  United  States  v.  lAnn,  1  How.  104,  11  L. 
ed.  64. 

•  Entign  Mfg.  Co.  ▼.  Carroll,  30  W.  Va.  632,  538,  4  S.  E.  782. 

A  general  demurrer  to  a  subsequent  pleading  raises  the  question  as  to  the 
sufficiency  of  all  prior  pleadings,  and  judgment  will  be  rendered  against 
the  party  who  has  committed  the  first  fault  in  the  substantial  pleading, 
and  judgment  must  be  for  the  defendant  upon  demurrer  to  his  plea  in 
bar  as  frivolous,  where  the  declaration  is  bad.  This  is  true  although 
the  adverse  party  haa  pleaded  over,  such  pleading  over  not  euring  de- 
fects in  substance.  Pierson  v.  Springfield  F.  d  M.  Ins,  Co.  7  Houst. 
(Del.)  307,  31  Atl.  966. 

•  Savage  v.  Buffalo,  50  App.  Div.  136,  63  N.  Y.  Supp.  941. 

The  practice,  both  at  common  law  and  under  the  codes,  is,  where  a  suffi- 
cient objection  is  raised  under  this  rule,  not  to  examine  the  sufficiencv 
of  the  pleading  demurred  to. 

A  demurrer  to  an  answer  will  not  be  considered,  where  the  complaint  fails 
to  state  a  cause  of  action.  E.  H.  Chase  d  Co.  v.  Cow,  64  Ark.  648,  44 
S.  W.  222. 

^Morey  ▼.  Ford,  32  Hun,  446    (under  the  Code,  following  common-law 
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authoriiiet ;  and  holding  that  tb«  mle  does  not  allow  objectioB  to  aa 
allegation  which  haa  been  admitted). 

A  demurrer  to  a  special  plea  cannot  be  carried  bade  to  a  defecta^e  count, 
when  the  general  issue  or  some  other  good  plea  is  alao  pleaded  to  sodi 
couut.     Godcll  y.  WelU  d  P.  Co.  70  Fed.  319. 

•Meredith  y.  ScaUion,  51  Ark.  3<tl,  3  L.  B.  A.  812,  II  &  W.  516  (eject- 
ment). 

Upon  a  demurrer  to  a  pleading  it  was  the  mle  at  common  law  that  al] 
previous  pleadings  might  be  examined,  and  judgment  must  be  rendereU 
against  the  party  who  committed  the  first  fault  in  pleading  in  the  nut- 
ter of  substance.  There  was  no  question  as  to  that  rule  at  eommcn 
law.  {iieroein  v.  Smith,  2  Hill,  210.)  The  same  is  the  mle  uoder  the 
Code  of  Civil  Procedure.  As  has  been  stated  in  a  recent  ease,  a  de- 
murrer searches  the  record  for  the  first  fault  in  pleading,  and  reaches 
back  to  condemn  the  first  pleading  that  is  defective  in  substance 
{Baxter  v.  MeDonneH,  154  N.  Y.  432,  436,  48  N.  E.  816;  WUliam*  t. 
JViUiamM,  25  Abb.  N.  C.  217  and  note,  33  N.  Y.  S.  R.  9,  11  K.  Y.  Supp. 
753.)  While  this  was  not  the  rule  in  the  court  of  chancery,  the  di£- 
ti  not  ion  between  pleadings  at  law  and  in  equity  has  been  abolished  br 
tlie  Code  of  Civil  Procedure,  and  in  this  particular  respect  all  pleadin^^ 
ore  governed  by  the  common-law  rule.  Henrique^  v.  Yale  University, 
28  App.  Div.  354,  51  N.  Y.  Supp.  284. 

A  bad  answer  is  good  enough  for  a  bad  complaint,  and  a  demurrer  to  the 
answer  should  be  overruled.    Dorrell  v.  Hannah,  80  Jnd.  497. 

A  bad  answer  is  good  enough  for  a  bad  croes-complaint.  AUbtrv  v.  A2ib>c» 
134  Ind.  350,  32  N.  E.  571. 

A  complaint  may  be  tested  by  a  demurrer  to  the  answer,  as  well  as  bv 
demurrer  addressed  directly  to  the  complaint;  and  it  is  the  courts 
duty  to  sustain  the  demurrer  to  the  first  bad  pleading  found  in  tiie 
record  preceding  it.    Posey  County  v.  Stocky  11  Ind.  App.  167,  36  X.  E. 

923. 

On  demurrers  to  answer  and  reply,  judgment  against  plaintiff  is  properly 
rendered  if  his  complaint  is  bad.  State  ex  reL  Magnet  v.  Kemp,  141  IiuL 
125,  40  N.  E.  661. 

A  demurrer  to  an  answer  is  properly  overruled,  even  though  the  answer 
is  bad,  where  the  complaint  does  not  state  facts  sufficient  to  constitute 
a  cause  of  action.  Hiatt  v.  Darlington,  152  Ind.  570,  53  N.  E.  825; 
Sulzcr-Vogt  Mach.  Co.  v.  Ruehcille  Water  Co,  (Ind.  App.)  62  N.  E 
649. 

A  demurrer  to  an  answer  should  be  carried  back  to  an  insufficient  petition, 
and  sustained  thereto.  Johnson  v.  Wynne,  64  Kan.  138,  67  Pac.  54f) 
(Citing  State  ex  reL  Atty  Oen,  r.  Paumee  County,  12  Kan.  426;  St  rat- 
ion V.  McCandless,  27  Kan.  299) ;  Barr  v.  Little,  54  Xeb.  556,  74  N.  W. 

850. 

The  entire  record  must  be  considered  in  passing  upon  a  demurrer,  and 
judgment  must  be  rendered  against  the  party  whose  pleading  was  fir«t 
defective  in  substance.     Bawthome  ▼.  State,  45  Neb.  871,  64  N.  W. 
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351)  (Citing  Bennet  v.  Hargus,  1  Neb.  424;  Eower  v.  Aultman,  27  Neb. 
251,  42  N.  W.  1039;  Oakley  v.  Valley  County,  40  Neb.  900,  59  N.  W. 
368). 

A  demurrer  to  an  answer  will  be  overruled  if  the  petition  is  found  to  be 
defective.  Oakley  v.  Valley  County,  40  Neb.  900,  59  N.  W.  368 ;  Baxter 
V.  McDo^mell,  155  N.  Y.  83,  40  L.  R.  A.  670,  49  N.  E.  667;  Welch  v. 
Benham,  6  Ohio  N.  P.  33. 

An  application  for  a  writ  of  mandamus  is  properly  dismissed  on  a  de- 
murrer to  the  answer,  where  the  complaint  is  demurrable,  as  a  demur- 
rer to  any  pleading  relates  back  to  the  first  defective  pleading.  Tribune 
Printing  d  Binding  Co.  v.  Barnes,  7  N.  D.  591,  75  N.  W.  904. 

A  demurrer  to  any  pleading  subsequent  to  the  complaint  reaches  bade  to 
defects  in  that  part  of  the  previous  pleading  which  the  pleading  de- 
murred to  purports  to  answer,  or  with  which  it  is  connected.  Gilreath 
V.  Furman,  63  S.  C.  463,  31  S.  E.  291, 

•  People  v.  Booth,  32  N.  Y.  397. 

^Lawe  v.  Hyde,  39  Wis.  345. 

Defendant  may  resist  a  demurrer  to  his  counterclaim  by  attacking  the  com- 
plaint for  insufficiency,  unless  the  allegations  of  the  complaint  attacked 
as  insufficient  are  expressly  admitted  in  some  part  of  the  answer  not 
demurred  to.    Reeves  v.  Bushhy,  25  Misc.  226,  55  N.  Y.  Supp.  70. 

In  an  action  to  recover  for  goods  sold,  where  the  defendant  pleads  a  gen- 
eral denial  and  sets  up  oounterclaime  to  which  the  plaintiff  demurs,  the 
defendant,  in  resisting  the  demurrer,  may  attack  the  complaint  for  in- 
sufficiency. Oro88  V.  Cross,  26  Misc.  385,  56  N.  Y,  Supp.  219,  Afarming 
25  Misc.  297,  54  N.  Y.  Supp.  572. 

In  Little  Falls  v.  Cobb,  80  Hun,  20,  29  N.  Y.  Supp.  855,  the  court  said: 
"The  plaintiff,  however,  claims  that  the  matters  set  out  in  the  portion 
of  the  answer  demurred  to  were  alleged  as  counterclaims,  and  that 
upon  a  demurrer  to  a  counterclaim  the  defendant  cannot  attack  the 
complaint." 

In  Willover  v.  First  yat»  Bank,  40  Hun,  184,  the  plaintiff  demurred  to  a 
counterclaim  set  up  in  the  answer,  and,  in  delivering  the  opinion  in 
that  case,  Bradley,  J.,  said:  "But  it  is  contended  on  the  part  of  the 
defendant  that  the  complaint  does  not  state  a  cause  of  action  against 
the  defendant.  If  that  is  so,  the  plaintiff's  demurrer  to  the  answer 
was  properly  overruled,  without  reference  to  the  question  of  the  suf- 
ficiency of  the  alleged  counterclaim."  Thus,  the  general  term  of  the 
fifth  department  in  effect  held  that,  upon  a  demurrer  to  a  counter- 
claim, the  sufficiency  of  the  complaint  was  involved,  and,  if  insuf- 
ficient, the  demurrer  should  be  overruled.  This  question  was  somewhat 
discussed  in  Coming  v.  Roosevelt,  18  N.  Y.  Civ.  Proo.  Rep.  399,  401, 
25  Abb.  N.  C.  220,  33  N.  Y.  S.  R.  154,  11  N.  Y.  Supp.  758,  and  in  that 
case  Judge  O'Brien  held  that  upon  the  hearing  of  a  demurrer  to  a 
reply,  the  sufficiency  of  all  the  preceding  pleadings  was  open  to  con- 
sideration, and  that  the  court  should  determine  the  sufficiency  of  the 
reply,  the  counterclaim,  and  the  complaint.  In  Williams  v.  Boyle,  1 
Misc.  364,  48  N.  Y.  8.  R.  713,  20  N.  Y.  Supp.  720,  it  was  held  by  the 
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general  term  of  the  court  of  common  pleaa  that,  upon  a  demurrer  to 
a  counterclaim  aet  up  in  an  answer,  it  was  proper  to  inquire  into  the 
Bufficienqr  of  the  complaint,  and,  the  latter  failing  to  show  a  cause  of 
action,  to  render  judgment  for  its  dismissal.  In  Laioe  v.  Hyde,  39  Wis. 
345,  355,  it  waa  held  that  a  counterclaim  in  an  answer  was  a  pleading 
to  the  complaint,  and,  where  the  latter  failed  to  state  a  cause  of  action, 
a  demurrer  to  a  counterclaim  went  back  to  the  complaint,  and  if  the 
complaint  was  insufficient  the  demurrer  should  be  overruled. 

A  somewhat  contrary  doctrine  appears  to  have  been  held  in  the  case  of 
Morey  v.  Ford,  32  Hun,  44G,  where  the  defendant  had  answered  the 
complaint,  admitting  the  filing  of  a  certificate  of  incorporation,  and 
the  failure  to  file  the  report,  and  taking  issue  upon  other  all^atioo^ 
of  the  complaint;  it  was  held  that  upon  the  hearing  of  a  demurrer  to 
a  counterclaim  or  offset,  the  defendant  could  not  challenge  the  suf- 
ficiency of  the  allegations  of  the  complaint  in  regard  to  the  filing  of 
the  certificate  and  failure  to  file  the  report.  It  may  be  that  where 
a  defendant  has,  in  his  answer,  expressly  admitted  that  certain  acts 
have  been  performed,  he  cannot,  on  demurrer  to  the  answer,  insist  that 
the  complaint  is  defective  in  not  properly  alleging  the  facts  which  be 
has  expressly  admitted.  That  case  may  have  been  well  decided  upon 
the  facts  before  the  court,  but  should  not,  we  think,  be  r^^rded  as  s 
binding  authority  for  the  general  proposition  that  a  complaint  cannot 
be  attacked  upon  a  demurrer  to  a  counterclaim.  The  only  arUthoritr 
cited  in  that  case  for  any  such  proposition  was  Whoeler  ▼.  Curtis^  11 
Wend.  653.  VThen  the  latter  case  is  examined,  we  find  that  the  de- 
fendant therein  had  pleaded  to  the  declaration,  the  plaintiff  had  served 
a  replication,  and  the  defendant  had  demurred  to  the  replication.  Upon 
a  trial  of  this  demurrer,  it  was  held  that  as  the  defendant  had  waived 
any  demurrer  to  the  declaration  by  answering,  he  could  not,  on  a  de- 
murrer to  the  replication,  attack  the  declaration.  The  doctrine  of 
that  case  has  no  application  to  the  question  before  us.  Moreover,  the 
principle  as  tltere  stated  was  qualified  in  Miller  v.  Maxwell,  16  Wend. 
24,  and  Cooper  v.  Oreeley,  1  Denio,  358.  In  Oraham  v.  Dunnigan^  4 
Abb.  Pr.  426,  6  Duer,  620,  630,  this  question  was  alluded  to  but  not 
decided.  We  find  nothing  in  these  authorities  which  would  justify  us 
in  holding  the  doctrine  contended  for  by  the  plaintiff. 

We  are  of  opinion,  based  both  upon  principle  and  authority,  that  upon  a 
demurrer  to  an  answer,  whether  the  demurrer  is  to  a  defense  therm 
or  to  a  counterclaim  (unless,  perhaps,  where  the  allegations  of  the 
complaint  are  expressly  admitted  by  a  part  of  the  answer  to  which  no 
demurrer  is  taken),  the  question  of  the  sufficiency  of  the  plaintiff's 
complaint  may  be  raised  by  the  defendant.  Little  Falls  v.  Cobb,  SO 
Hun,  20,  29  N.  Y.  Supp.  855. 

"According  to  People  ex  rel  Weber  v.  Spring  VaUey,  129  111.  169,  21 
N.  £.  843,  a  previous  decision  overruling  a  demurrer  to  the  complaint 
does  not  conclude  the  court  from  holding  the  complaint  bad,  on  the 
hearing  of  a  subsequent  demurrer  to  a  later  pleading  in  the  same 
series. 

•Contra,  Parsone  v.  Hayea,  N.  Y.  Daily  Beg.  Dec.  14,  1882.     Amoux,  J., 
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said :  "This  being  an  equity  action,  and  the  complaint  having  been  aub- 
stantially  held  good  on  a  former  demurrer,  the  sufficiency  of  the  com- 
plaint is,  on  this  hearing,  res  judicata,  and  the  answers  should  be 
liberally  construed  to  permit  the  hearing  of  all  the  questions  between 
the  parties." 

""On  demurrer  to  an  answer  for  insufficiency,  the  defendant  may  attack 
the  complaint  on  the  ground  that  it  does  not  state  facts  suffiinent  to 
constitute  a  cause  of  action.  Little  Falls  v.  Cobh,  80  Hun,  20,  29  N.  Y. 
Supp.  855.  The  court  said:  "It  seems  to  be  well  settled  that,  upon  a 
demurrer  to  an  answer,  the  question  of  the  sufficiency  of  the  com- 
plaint may  be  raised.  In  Wilmore  v.  Flack,  16  N.  Y.  Week.  Dig.  236,  it 
was  held:  That  the  objection  that  the  complaint  does  not  state  facts 
sufficient  to  constitute  a  cause  of  action  is  not  waived  by  answer,  but 
may  be  taken  on  the  trial  of  any  issue  of  fact  or  of  law  joined  in  the 
action.  That  the  sufficiency  of  the  complaint  is  always  in  issue,  and  an 
objection  to  it,  if  well  taken,  is  a  complete  answer  to  the  plaintiff's 
•demurrer,  and  must  result  in  a  dismissal  of  the  complaint.'  While 
this  case  seems  to  have  been  reversed  in  96  N.  Y.  512,  it  was  upon  the 
ground  that  the  complaint  stated  a  cause  of  action,  and  the  doctrine 
above  quoted  was  not  denied  or  questioned,  but  in  effect  affirmed.  On 
demurrer  to  the  answer  for  insufficiency,  the  defendant  may  attack 
the  complaint  on  the  ground  that  it  does  not  state  facts  sufficient  to 
constitute  a  cause  of  action  {People  r.  Booth,  32  N.  Y.  397).  If  the 
complaint  is  not  good,  the  demurrer  should  be  overruled  {Parsons  v. 
Hayes,  18  Jones  &  S.  29;  Peterson  ▼.  Svmn,  18  Jones  &  S.  46). 

^ Brand  v.  Storm,  N.  Y.  Daily  Reg.  Jan.  31,  1886  (demurrer  to  counter- 
claim. The  court  says:  "Plaintiff  should  not  be  defeated  on  his  de- 
murrer to  the  answer  because  his  complaint  was  demurrable  for  im- 
proper joinder  of  causes  of  action.  That  ground  of  demurrer  has  been 
waived  by  defendants  [i.  0.  by  answering],  and  cannot  be  relied  upon 
for  any  purpose  now"). 

Contra,  Menifee  v.  Clark,  35  Ind.  304.  The  court  says :  "Though  the  objec- 
tion to  the  answer  is  waived  unless  the  objection  be  taken  by  demurrer, 
it  is  not  required  that  the  demurrer  which  is  to  raise  the  question  must 
be  addressed  to  the  answer,  and  be  filed  by  the  plaintiff.  If  the  de- 
murrer be  interposed  at  a  later  stage  of  the  pleading  the  objection  h 
taken  by  demurrer  just  as  effectually  as  if  it  was  addressed  to  the 
answer,  and  put  on  file  by  the  plaintiff." 

•*  This,  like  the  two  preceding  objections,  may  be  taken  without  demurring. 
See  chapter  xi.,  §  5,  ante. 

In  Bmith  v.  State,  66  Md.  215,  7  Atl.  49,  the  appellate  court  held  it  error 
not  to  have  entertained  an  objection  to  misjoinder  of  causes  of  action. 

15.  •—  aider  of  complaint  or  answer  on  demurrer  to  answer. 

A  defect  in  the  complaint  objected  to  by  defendant  on  the  hearing 
of  a  demurrer  to  his  answer  is  cured  by  an  allegation  or  express  admis- 
sion in  the  defense  demurred,  to,  supplying  the  defect  in  the  com- 
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plaiAt  ;^  but  is  not  cured  by  an  allegation  or  express  admission  in  a 
separate  defense.^ 

A  demurrer  to  an  answer  cannot  operate  to  read  into  the  petition 
the  averments  of  the  answer  so  as  to  make  the  petition  bad,  althou^ 
otherwise  stating  a  good  cause  of  action.* 

Each  answer  or  defense,  unless  it  adopts  or  refers  to  matter  oca* 
tained  in  some  other  pleading  or  defense,  must  be  tested  as  a  pleading 
by  the  matter  contained  in  itself.  Each  answer,  unless  it  adopts  or 
refers  to  some  other,  must  be  tested  by  its  own  averments.* 

>  Fenmifi  v.  Smith,  15  N.  Y.  327,  331  (Denio,  CIl  J.)- 

Td  same  effect,  White  t.  Joy,  13  N.  Y.  83,  Reversing  11  How.  Pr.  36  <lien, 
on  demurrer  to  reply,  the  anawer  replied  to  was  held  to  core  a  defect 
in  the  complaint). 

*Ayre9  ▼.  C<tf)ill,  18  Barh.  260. 

'This  is  true  notwithstanding  a  demurrer  reaches  back  to  the  first  error 
in  the  pleadings,  and  constitutes,  for  the  purposes  of  testing  tbeir 
legal  sufTiciency,  an  admission  of  the  averments  of  the  pleading  de- 
murred to.  Park  Bros,  d  Co.  r.  Kelly  Axe  Mfg.  Co.  1  C.  C.  A.  395,  6 
U.  S.  App.  26,  49  Fed.  618. 

*In  an  action  on  a  promissoxy  note,  where  a  plea  of  duren  is  demurred 
to  as  not  setting  up  r  valid  defense  against  the  plaintiff,  a  separate 
paragraph  in  the  defendant's  answer,  merely  denying  an  allegation 
in  the  petition  that  plaintiff  is  the  bona  fide  holder  of  the  note  sued 
on,  and  that  he  took  it  before  maturity,  cannot  be  invoked  in  aid  of 
the  plea  of  duress.  Pate  v.  Allieon,  114  6a.  051,  40  S.  £.  715  (ating 
Baldicin  v.  United  States  Teleg.  Co.  54  Barb.  517,  6  Abb.  Pr.  N.  S.  405, 
1  Lans.  125). 

Averments  of  one  paragraph  or  defense  cannot  be  brought  in,  in  aid  of  the 
allegations  in  another  unless  proper  reference  is  made  to  such  aver- 
ments; but  each  separate  paragraph  must  be  a  sufficient  defense  to  the 
cause  of  action  which  it  purports  to  answer.  Black  v.  Holloiray,  19 
Ky.  L.  Rep.  694,  41  S.  W.  576  (Citing  Spencer  v.  Bahcock,  22  Barb. 
326;  Ayrea  v.  Covill,  18  Barb.  260). 

For  the  purposes  of  a  demurrer  to  the  affirmative  defense  set  up  in  an 
answer,  the  allegations  of  the  complaint  referred  to  in  the  answer  are 
to  be  treated  as  incorporated  into  it.  Douglas  v.  Coonley,  156  N.  Y.  521, 
51  N.  £.  283,  Reversing  84  Hun,  158,  32  N.  Y.  Supp.  444. 

Sufficiency  of  a  plea  must  be  determined  by  averments  therein  without 
reference  to  allegations  in  other  plea«.  Montague  County  v.  Me^Mdoics 
(Tex*  Civ.  App.)   42  S.  W.  326. 

IL  Demurbbb  to  Denials  (Including  Facts  Pbovablb  Undeb 

Geneeal  Issue.) 

16.  Here  denials. 
The  decisionfl  are  conflicting  aa  to  whether  a  mere  denial  is  demnrra- 
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ble.     In  'New  York  and  some  other  jurisdictions  such  a  denial  is  not 
demurrable.^    Otherwise  in  some  other  states.* 

*  C.  N,  NeUon  Lumber  Co.  ▼.  Pelan,  34  Minn.  243,  25  N.  W.  406. 

An  averment  in  an  answer,  that  each  and  every  allegation  of  the  complaint 
is  untrue,  is  the  equivalent  to  an  averment  that  the  allegations  of  the 
complaint  are  untrue,  which  is  the  form  for  a  plea  of  the  general  issue, 
prescribed  hj  Ala.  Code,  {  2673.  Decatur  ▼.  White,  109  Ala.  389,  19  So. 
428. 

General  denial  is  good,  and  ought  not  to  be  stricken  on  demurrer.  De  Soto 
Plantation  Co,  v.  Hammett,  HI  Ga.  24,  36  S.  £.  304. 

A  demurrer  to  an  answer  as  not  stating  facts  sufficient  to  constitute  a 
defense  cannot  be  sustained  where  the  answer  traverses  each  allegation 
of  the  complaint,  either  by  positive,  direct  denial,  or  by  denial  on  in- 
formation and  belief.    Raymond  v.  Wimsette,  12  Mont.  551,  31  Pac.  537. 

That  a  plea  amounts  to  the  general  issue  is  no  cause  for  general  demur- 
rer, in  New  Jersey.  Hagan  v.  Jersey  City,  H,  d  R.  Electric  R,  Co.  ( N.  J. 
L.)  43  Atl.  671;  Ketoham  v.  Zerega,  1  E.  D.  Smith,  553;  Nichols  v. 
Lumpkin,  19  Jones  &  S.  88.  But  such  demurrers  have  been  sometimes 
sustained.  Arthur  ▼.  Brooks,  14  Barb.  533;  Fallon  v.  Durant,  00  How. 
Pr.  178;  Fry  v.  Bentiett,  5  Sandf.  54. 

An  answer  that  contains  a  general  denial  is  not  demurrable.  Flechter  ▼. 
Jones,  64  Hun,  274,  19  N.  Y.  Supp.  47. 

A  general  denial  is  not  demurrable.  Scott  t.  Tell  City  Bank,  10  Ind.  App. 
04,  37  N.  E.  555. 

No  demurrer  is  allowed  to  a  denial,  however  defective,  but  only  to  a  de- 
fense or  a  counterclaim.  Oalbraith  ▼.  Daily,  37  Misc.  156,  74  N.  Y. 
Supp.  837. 

A  general  demurrer  to  an  answer  including  a  general  denial  should  not 
be  sustained  as  to  the  denial.  Chithrie  ▼.  T.  W,  Harvey  Lumber  Co. 
5  Okla.  774,  50  Pac  84. 

An  answer  to  a  petition,  which  denies  each  and  every  material  allegation 
therein  contained,  will  not  be  held  bad  as  against  a  general  demurrer. 
Nix  V.  Gilmer,  5  Okla.  740,  50  Pac.  131  (Citing  Brenner  v.  BigeUno,  8 
Kan.  496;  Miller  v.  Brumbaugh,  7  Kan.  343;  Denver  v.  Spokane  Falls^ 
7  Wash.  226,  34  Pac.  926). 

The  theory  of  this  ruling  is  that  the  statute  allowing  demurrers  only 
specifies  answers  containing  new  matter.    If  this  be  a  sufficient  reason, 
it  is  not  because  it  requires  statute  authority  to  entertain  a  demurrer 
(see  page  1),  but  because  expressio  unius  est  excluaio  alterius. 

*  Hunter  v.  Wilson,  21  Fla.  250;  Haggard  v.  Hay,  13  B.  Mon.  175;  Ken- 

tucky River  Nav.  Co.  y.  Com.  13  Bush.  435 ;  Hanson  v.  Lehman,  18  Xeb. 
564,  26  N.  VV.  249;  Phoenix  Ins.  Co.  v.  Meier,  28  Neb.  124,  44  N.  W.  97. 

In  Tapacio  Min.  Co.  ▼.  De  Lima,  13  N.  Y.  S.  IL  543,  it  seems  to  have  been 
held  that  an  answer  which  denies  the  contract  alleged  in  the  complaint 
by  setting  up  a  different  contract  as  the  only  one,  and  alleging  its 
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perfonnanoe  bj  defendant,  is  not  new  matter,  but  only  a  denial  by 
giving  a  different  version,  and  therefore  not  demurrable^ 

17.  Arg^umentatiye  deniaL 

It  is  not  error  to  overrule  a  dennurer  to  an  argumentative  denial' 

^  Childera  ▼.  Fini  Xai.  BatOc,  147  Ind.  430,  46  N.  R  825;  Hiati  ▼.  Darting- 
ton,  152  Ind.  570,  53  X.  E.  825;  Seiberling  y.  Rodman,  14  Ind.  App. 
460,  43  N.  £.  38;  Kirshbaum  y.  Hanover  F.  Ins,  Co,  16  Ind.  App.  606, 
45  N.  £.  1113;  Flanagan  y.  Reitemier,  26  Ind.  App.  243,  59  N.  E.  389. 

An  answer  in  an  action  by  a  brakeman  against  a  railroad  company  for 
injuries  from  a  brake  alleged  to  be  defeetive,  containing  all^atioDs 
that  he  entered  its  service  under  a  contract  to  be  bound  by  ita  rules, 
which  made  it  his  duty  to  inspect  the  brake  and  to  inspect  the  ma- 
chinery of  the  train,  and,  if  found  defective,  to  refrain  from  using  it; 
that  defendant  had  no  knowledge  or  means  of  knowing  that  the  brake 
was  out  of  repair,  and  it  was  plaintiff's  special  duty  to  haye  snob 
knowledge;  and  other  like  allegations, — ^is  in  effect  an  argumentatire 
denial,  and  good  on  demurrer.  Uatcheti  v.  Cincinnati^  W,  d  M,  R,  Co. 
132  Ind.  334,  31  N.  E.  792. 

18.  Statutes  requiring  iwom  denial.  , 

As  a  general  rule  (in  those  jurisdictions  where  a  bad  denial  is  de- 
murrable^),  the  omission  to  comply  with  a  statute  requiring  denial<» 
of  the  execution  of  written  instrumentSy  etc^  to  be  verified,  is  ground 
of  demurrer,  if  the  effect  of  the  statute  is  to  make  the  failure  to  denv 
under  oath  equivalent  to  an  admission,^  and  the  admission  is  suffi- 
cient to  sustain  plaintiff's  case. 

Where  the  denial  of  the  instrument  is  bad  on  demurrer,  the  defect 
does  not  vitiate  other  parts  of  the  answer  or  plea  which  are  unaffected 
bv  it.» 

Where  the  effect  of  the  statute  is  only  to  shift  the  burden  of  proof, 
the  omission  of  verification  is  not  ground  of  demurrer.* 

*  See  §  17,  supra, 

^Mobile  d  M,  R.  Co.  v.  Gilmer,  85  Ala.  422,  5  So.  138;  Preston  v.  Dunham, 
52  Ala.  217;  Alexander  v.  Bryan,  110  U.  8.  414,  28  L.  ed.  195,  4  Sup. 
Ct.  Rep.  107  (Alabama  practice) ;  Bell  v.  Vicksburg,  23  How.  443,  16 
L.  ed.  579  (Mississippi  practice;  but  see  statute  under  volume  n., 
chapter  xvL,  S  101,  defining  the  issues) ;  Bishop  v.  Honey,  34  Tex.  245. 

Contra,  Robinson  v.  Brinson,  20  Tez.  438;  Patrick  v.  Conrad,  2  A.  K. 
Marsh,  43,  holding  it  error  to  sustain  demurrer;  because  remedy  i» 
to  object  to  filing. 

Otherwise  also  in  California,  if  the  complaint  Is  not  verified.  Hastings 
V.  Dollarhide,  18  Cal.  390;  Corcoran  v.  Doll,  32  Cal.  82. 
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*nill  T.  Jonea,  14  Ind.  389  (suit  on  a  note  and  mortgage;  defendant 
pleaded  a  written  release,  and  alleged  it  was  lost,  and  plaintiff  replied, 
denying,  but  did  not  verify.  Held,  that  the  reply  was  effectual  as  a 
traverse  of  all  averments  in  the  answer  except  as  to  execution).  Jfo- 
Clintock  V.  Johnston,  1  McClean,  414,  Fed.  Cas.  No.  8,700. 

To  the  same  effect  Payne  v.  Snell,  4  Mo.  238 ;  Bnowden  v.  MoDaniel,  7  Mo. 
313,  holding  that  the  plea  is  not  to  be  wholly  stricken  out  as  a  nullity. 

*  Buchanan  v.  Port,  5  Ind.  204;  Wade  v.  Museleman,  14  Ind.  362.  To  the 
contrary  was  Parker  v.  State,  8  Blackf.  292. 

Lyon  V.  Bunn,  6  Iowa,  48  (leading  case) ;  Seachriet  ▼•  Oriffeth,  6  Iowa, 
390. 

19.  Facts  provable  under  the  general  issue. 

It  is  the  better  opinion  that,  under  the  new  procedure,  a  demurrer 
to  a  defense  is  not  sustainable  merely  because  it  consists  of  matters 
specially  pleaded  which  will  be  admissible  under  a  general  denial  con- 
tained in  the  same  answer.* 

It  is  not  error  to  sustain  a  demurrer  to  an  argumentative  denial, 
where  a  general  denial  is  also  pleaded.^ 

*A  demurrer  to  special  pleas  or  a  separate  answer  is  properly  sustained 
where  the  matters  presented  thereby  are  admissible  under  the  general 
issue.  Smith  v.  North,  68  111.  App.  462;  Bihby  v.  Thomas,  131  Ala. 
350,  31  So.  432;  Peterson  ▼.  Seattle  Traction  Co.  23  Wash.  615,  53  L.  R. 
A.  586,  63  Pac.  539,  65  Pac.  543. 

That  facts  relied  on  by  defendant  might  be  proved  under  his  plea  of  gen- 
eral denial  does  not  render  another  paragraph  in  which  they  are  pleaded 
specially  subject  to  a  demurrer.  Boos  v.  Morgan,  146  Ind.  Ill,  43  N. 
E.  947. 

While  the  proper  practice  is  to  strike  out  a  mere  special  denial  if  there 
is  a  general  denial  under  which  the  same  evidence  could  be  introduced, 
no  error  is  committed  by  sustaining  a  demurrer  to  it.  Wood  ▼.  State, 
130  Ind.  364,  30  N.  £.  309. 

Van  AUtyne  v.  Norton,  1  Hun,  537,  4  Thomp.  &  C.  113  (evidence  disproving 
charge  of  fraud;  error  to  sustain  demurrer).  Contra,  Haley  Livestock 
Co,  V.  Routt  County,  2  Denver  Legal  News,  275 ;  Bimhaum  v.  Passenger 
Conductors'  L,  Ins.  Co.  15  W.  N.  C.  518  (at  common  law).  See  also 
Davis  V.  Dyeua,  7  Bush.  4 ;  Tapacio  Min.  Co.  v.  De  Limxi,  13  N.  Y.  S.  R. 
543. 

In  Bostetter  y.  Auman,  119  Ind.  7,  20  N.  E.  506,  and  Kannady  y.  Lambert, 
37  Ala.  57,  sustaining  the  demurrer  was  held  not  reversible  error,  be- 
cause defendant  was  not  precluded  of  his  defense.  In  Hopkinson  ▼. 
STielton,  37  Ala.  306,  overruling  such  objection  was  also  deemed  not 
reversible  error. 

It  is  not  error  to  sustain  a  demurrer  to  part  of  an  answer  setting  up 
special  facts,  where  the  answer  also  contains  a  general  denial,  under 
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which  evidence  of  the  special  averments  is  admissible.  Blue  t.  Brigfis, 
12  Ind.  App.  105,  39  N.  £.  885;  Gerniania  F,  Ins.  Co.  v.  Stewart,  13 
Ind.  App.  627,  42  N.  £.  286. 

*Bhrum  V.  Salem,  13  Ind.  App.  115,  39  N.  E.  1050;  Beaton  v.  Lynch,  11 
Ind.  App.  408,  38  N.  E.  224. 

A  paragraph  of  answer  in  a  suit  to  foreclose  a  mechanic's  Hen  which  al- 
leges that  plaintiff  was  engaged  in  the  manufacture  of  wooden  tank^ 
at  his  factory  as  articles  of  merchandise,  and  selling  them  as  such  in 
a  finished  condition  to  the  general  trade,  and  that  after  the  purchase 
by  defendant  of  the  tank  it  was  '^knocked  down"  and  shipped  as  lum 
ber  that  it  is  the  tank  mentioned  in  the  bill  of  particulars  filed  with 
the  complaint,  and  that  defendant  did  not  purchase  any  materials 
from  plaintiff,  and  is  indebted  to  him  for  the  tank,  but  denies  his  right 
to  a  lien, — is  good  only  as  an  argumentative  denial,  and  is  demurrable 
where  the  general  denial  is  pleaded.  Parker  Land  d  Itnprov,  Co.  v. 
Reddick,  18  lad.  App.  616,  47  N.  £.  848. 

{^Recoupment;  set-off;  counterclaim;  cross-bill. — The  principles  of 
pleading  and  evidence  require  U3  to  discriminate  between  three  kinds 
of  cross-demands.  The  names  used  for  these  differ  in  different  juris- 
dictions, and  each  practitioner  will  follow  his  own  local  usage;  but 
the  substantial  differences  inhere  in  the  nature  of  cross-demandsy  and 
their  relation  to  the  cause  of  action.  (1)  In  an  action  on  contract, 
defendant  admitting  (either  absolutely  or  hypothetically)  the  trans- 
action on  which  he  is  sued,  may  claim  to  cut  down  or  extinguish  (re- 
coup) the  damages  claimed^  by  reason  of  qualifying  circumstances  in 
that  transaction.  This  is  simply  a  paring  down  of  the  proposed  re- 
covery;  and  defendant  claims  nothing  unless  plaintiff  makes  a  prima 
facie  case ;  and  if  plaintiff  does  so,  defendant's  claim  rests  on  the  same 
transaction,  and  only  negatives  part  or  possibly  all  of  plaintiff's  claim. 
This  sort  of  cross-demand  is  allowed  at  common  law,  and  known  as 
recoupment  If  defendant  claims  on  any  independent  transaction,  or 
claims  a  penny  more  than  plaintiff  claims,  he  goes  beyond  what  the 
common  law  allows  as  recoupment.  (2)  Defendant  may  claim  to  re- 
duce or  extinguish  plaintiff's  demand  by  setting  up  a  coimter-demand 
arising,  it  may  be,  on  some  other  transaction,  but  still  interposed  for 
the  more  negative  purpose  of  reducing  or  defeating  plaintiff's  claim. 
This  be  could  not  do  in  a  court  of  common  law;  but  must  apply  to 
chancery  to  set  off  one  claim  against  the  other,  and  prevent  plaintiff 
from  recovering  any  more  than  the  excess,  if  any.  The  power  to  en- 
tertain a  claim  of  set-off  was,  for  greater  convenience,  conferred  on 
common-law  courts  by  statute  (2  Geo.  II.,  chap.  22,  §  13),  and  was 
inlierited  by  common-law  courts  in  this  country;  and  here  the  ques- 
tion what  may  be  set  off  depends  on  the  statutes  and  the  principles 
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adopted  by  courts  of  equity.  (3)  Counterclaim,  wliich  the  Codes  in- 
troduced in  actions  of  a  common-law  nature  by  extending  the  princi- 
ple of  cross-bills  in  equity,  under  the  form  of  an  answer  in  the  orig- 
inal cause,  was  intended  to  add  to  the  right  to  extinguish  plaintiff^s 
claim,  or  a  part  of  it,  by  recoupment  or  set-off,  the  right  to  recover 
afHrmative  relief  against  plaintiff  on  a  cause  of  action  against  him, 
irrespective  of  whether  or  not  plaintiff  succeeded  in  establishing  his 
cause  of  action  against  defendant.  The  statutes  in  several  of  the 
states  adopt  the  name  set-off,  and  in  others  the  name  counterclaim, 
for  two  or  more  of  these  classes  of  cases;  but  statutory  expressions 
disregarding  these  substantial  distinctions  are  not  usually  regarded  as 
changing  the  law.     See  also  Counterclaim^  §§  30-44,  infra. 

Til.  Demurrer  to  Kew  Matter  Considered  as  Constitutino  a 

Mere  Defense. 

20.  Justification  must  state  facts  in  detail. 

If  the  plaintiff's  pleading  alleges  an  act  which  itself  constitutes  a 
wrong  at  conamon  law,  defendant's  pleading  setting  up  as  a  justifica- 
tion an  authority  for  doing  the  act  must  allege  the  essential  particu- 
lars.   A  mere  allegation  of  its  legal  effect  is  bad  on  demurrer.^ 

*Bean  v.  Beokioith,  18  Wall.  510,  21  L.  ed.  849   (xnilitarj  arrest). 
Compare  Rathhun  ▼.  Martin,  20  Johns.  348,  and  Vanderheyden  v.  Young, 
11  Johns.  150. 

Pettingill  v.  Lawrence,  20  III.  App.  552  (entry  of  defendants  as  drainage 
commissioners  must  show  legal  appointment  and  legal  condenmataon 
of  premises). 

Answer  in  justification  in  action  for  slander,  which  merely  reiterates  the 
slanderous  words,  with  an  allegation  that  they  are  true,  but  without 
stating  any  facts  showing  that  the  imputed  charge  of  which  plaintiff 
complains  is  true,  is  insufficient.  Campbell  ▼.  Irwin,  146  Ind.  681,  45 
N.  E.  810.  The  court  said:  "Under  the  common-law  rule,  the  defend- 
ant, in  his  plea  of  justification,  was  required  to  state  specific  facts, 
showing  in  what  particular  instances  and  the  exact  manner  in  which 
the  pladntiff  had  misconducted  herself.  1  Ghitty,  PI.  p.  622.  Our  Code 
does  not  seem  to  have  ohanged  the  oommon-la;ir  rule  in  this  respect. 
The  dedfidons  of  this  oourt  and  many  ot^er  authorities  sustain  the  re- 
quirement that  to  render  an  answer  in  justification  in  a  libel  or  slander 
suit  sufficient  as  such  it  must  specifically  allege  the  facts  constituting 
the  wrong  charged  to  the  plaintiff  by  the  slanderous  words,  and  where 
they  attribute  to  him  the  commission  of  a  crime,  the  defendant  can  only 
Justify  by  stating  in  his  answer  the  facts  constituting  the  plaintiff 
guilty  of  the  particular  crime.  It  is  not  merely  the  words  but  the 
charge  contained  therein  that  must  be  true  in  order  to  justify  the  de- 

Abb.  Pl.  Vol.  I. — 53. 
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IndAut  in  speaking  them."    See  MuU  ▼.  McKwight,  67  Ind.  535;  Funk 
y.  Beverly,  112  Ind.  190,  13  N.  E.  573. 

A  plea  of  jiutiflcation  in  an  action  for  libel  ahonld  state  specific  facts 
showing  in  what  particular  instance  and  in  what  exact  manner  the 
plaintiff  misconducted  himself.  Hopkins  t.  Tanner,  28  CSricago  Legal 
Newv,  165. 

An  answer  setting  up  the  defense  of  justification  in  an  action  for  libd 
must  allege  with  some  particularity  the  facts  showing  that  the  diarget 
are  true  in  the  sense  in  which  they  are  charged  in  the  complaint 
Brwh  V.  Blot,  16  App.  Div.  80,  44  N.  Y.  Supp.  1073  (Citing  Wachier 
▼.  Quenzer,  20  N.  Y.  547;  TiUon  v.  Clark,  45  Barb.  178;  Bali  ▼.  Evtning 
Post  Pub,  Co,  38  Hun,  11;  Bathom  ▼.  Congress  Spring  Co.  44  Hub, 
608;  McKane  y.  The  Brooklyn  Citizen,  53  Hun,  132,  6  N.  Y.  Supp. 
171). 

An  answer  in  an  action  for  the  discharge  of  aa  employee  during  the  tcnn, 
which  merely  alleges  that  defendant  discharged  the  plaintiff  for  good 
and  sufficient  cause,  and  particularly  for  disloyalty  to  its  interest-^, 
and  for  conduct  and  actions  harmful  and  injurious  to  its  husinesa. — is 
innifficient  as  a  plea  of  justification  for  his  discharge.  The  particulir 
facts  should  be  stated.  Hicks  v.  A'eio  Jersey  Car-Spring  d  Rubber  C«. 
22  Misc.  585,  49  N.  Y.  Supp.  401. 

A  plea  of  justification  in  an  action  for  the  discharge  of  an  employee  be- 
fore the  expiration  of  the  term  must  plead  the  particular  facts  relied 
upon  to  justify  the  discharge.    Ibid. 

Facts  necessary  to  show  jurisdiction  must  be  all^^ed.  Van  Btten  ▼. 
Buret,  6  Hill,  311,  41  Am.  Dec.  748.  But  see  short  form  for  so  doiqg 
Under  chapter  vu.,  S  344,  Judgment,  ante. 

21.  Plea  of  truth ;  new  matter. 

The  plea  of  truth  in  an  action  for  libel  is  new  matter  within  a  Code 
provision  that  plaintiff  may  demur  to  a  defense  consisting  of  new  miit- 
ter  on  the  ground  that  it  is  insufficient  in  law  on  its  face.^ 

^  Satcyer  v.  Bennett,  28  Abb.  N.  C.  393,  20  N.  T.  Supp.  45. 

22.  Justification  most  be  broad  ai  charge. 

A  plea  of  justification  must  be  as  broad  as  the  charge  which  it  seeks 
to  justify.  Where  the  defamatory  charge  is  made  in  general  teniL^ 
facts  must  be  alleged  in  the  plea  of  justification  showing  that  the  same 
IS  true:  but  where  the  charge  is  specific  the  answer  need  only  allege 
that  the  chaige  is  true.' 

It  IS  sufiioient  if  the  substance  of  a  libelous  diarge  be  justified.^ 
Bat  a  justification  must  aver  that  the  language  used  is  true  in  the 
sense  imputed  to  it  in  the  complaint.' 

^  Hauger  ▼.  Benua,  153  Ind.  642,  53  N.  £.  042  ( Citing  CampheU  t.  Irwin, 
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146  Ind.  681,  45  N.  £.  810;  Kuhn  ▼.  Towig,  78  Tez.  344,  14  S.  W.  796; 
Van  Wyck  v.  Chithrie,  4  Duer,  268;  Kelly  v.  Taintor,  48  How.  Pr.  270; 
Kingaley  v.  Kingaley,  79  Hun,  569,  29  N.  Y.  Supp.  921 ;  Dever  v.  Clark, 
44  Kan.  745,  25  Pac  205;  Fenstermaker  v.  Tribune  Pub.  Co,  12  Utah, 
439,  35  L.  R.  A.  611,  43  Pac  112). 

In  an  actioD  for  libel  a  plea  that  part  of  the  oharge  U  true  is  not  a  suf- 
ficient defense,  but  the  plea  must  be  as  broad  as  the  charge.  Clifton' 
V.  Lange,  108  Iowa,  472,  79  N.  W.  276. 

The  rule  of  plemiing  that  the  justification  in  an  action  for  slander  shall  be 
as  broad  as  the  charge  does  not  mean  that  an  answer  in  justification 
must  be  broad  enough  to  embrace  every  slanderous  charge  stated  in  the 
complaint;  but,  where  several  separate  and  distinct  charges  are  made, 
the  defendant  may  justify  as  to  one,  though  he  fail  as  to  the  others. 
Lanpher  v.  Clark,  149  N.  Y.  472,  44  N.  E.  182. 

In  an  action  for  slander  in  having  spoken  concerning  plaintiff  in  the  prac- 
tice of  his  profession  as  a  dentist,  that  he  is  going  to  kill  somebody 
with  that  ansesthetic  he  is  using,  that  it  will  cauae  blood  poisoning,  and 
that  he  will  kill  somebody  sometime  if  he  does  not  quit  using  it,  a  plea 
of  justification  which  simply  states  that  plaintiff  used  in  his  profession, 
on  persona  for  whom  he  did  work,  a  dangerous  anaesthetic  which  was 
capable  of  and  at  times  would  produce  death  and  blood  poisoning  in 
persons  on  whom  the  same  was  used,  is  demurrable  on  the  ground  that 
it  is  not  as  broad  as  the  charge  in  the  declaration.  Rice  v.  Aleshirep 
72  111.  App.  455. 

*  Walford  v.  Herald  Pnnting  d  Pub,  Co,  133  Ind.  372,  32  N.  E.  929. 

*  Samples  v.  Camahan,  21  Ind.  App.  55,  51  N.  £.  425. 

23.  Partial  defenses  purporting  to  meet  the  whole  canse  of  action. 

At  common  law*  and  in  equity,*  a  plea  which  purports  to  answer 
the  whole  of  a  cause  of  action  is  bad  on  demurrer  if  it  fails  to  meet  the 
whole. 

The  same  rule  applies  to  an  answer  under  the  new  procedure.' 

'  Oebbie  v.  Mooney,  121  lU.  255,  12  N.  E.  472;  Marshall  v.  Cleveland,  C.  O, 
d  St,  L,  R,  Co.  80  111.  App.  531;  Lake  v.  Thomas,  84  Md.  608,  36  Atl. 
437. 

A  special  plea  professing  to  answer  the  whole  cause  of  action  on  a  con- 
tract for  royalties,  but  which  does  not  set  up  any  defense  to  a  promise 
to  pay  a  designated  sum  for  past  use  of  the  patent,  alleged  in  the 
complaint,  is  bad.    Charter  Oas  Engine  Co.  v.  Charier,  47  111.  App.  3G. 

In  an  action  of  trespass  for  the  forcible  eviction  of  the  plaintiff  and  its 
servants  from  lands  of  which  they  were  in  peaceable  occupation,  a  plea 
of  liberum  tenementum^  although  good  as  to  the  breaking  and  entering 
of  the  close,  is  not  a  legal  answer  to  the  forcible  expulsion,  and  is  con- 
sequently bad,  since  it  professes  to  answer  the  whole  declaration,  but 
only  answers  part.  Sprague  Nat.  Dank  v.  Erie  R.  Co.  02  N.  J.  L.  474, 
41  Atl.  GSl. 
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^Dooimm  t.  Sek^rmerhorny  1  Barb.  480. 

*  Outran  t.  Ourran^  iO  Ind.  473;  McLead  ▼.  ^tna  L.  /m.  Co.  107  Ind.  394, 
8  X.  £.  230;  BkortU  ▼.  Terre  Baute  d  /.  R.  Co.  131  IwL  338.  30  N.  E. 
1084;  Ihtmn  T.  Barton,  2  Ind.  App.  444,  28  N.  £.  717;  Lockwood  t. 
IFoocb,  3  Ind.  App.  258,  29  N.  £.  569;  Bowlus  v.  Phenix  Ing.  Co.  133 
Ind.  106,  20  L.  R.  A.  400,  32  N.  E.  319;  Breyfogle  v.  Stotsenburg,  143 
Ind.  552,  47  N.  E.  1057;  Pittsburgh,  C.  C.  d  8t.  L.  R.  Co.  v.  Hosea,  IK 
Ind.  412,  53  K.  K  419;  Martin  y.  Sujtarengen,  17  Iowa,  346;  Thomptoti 
y.  Balheri,  100  N.  Y.  329,  21  Abb.  N.  C.  266,  Reyersing  40  Hun,  536, 
Maxon  y.  Delaware,  L.  d  W.  R.  Co,  48  Hun,  172;  Fitxtimmons  y.  City 
F,  Ina.  Co.  18  Wis.  234,  86  Am.  Dee.  761. 

An  answer  setting  up  defendant's  infancy  as  a  full  defense  both  to  a  note 
and  mortgage  is  demurrable,  where  it  is  a  defense  only  to  the  note. 
United  States  8av.  Fund  d  Invest.  Co.  y.  Barris,  142  Ind.  226,  244,  40 
N.  E.  1072,  41  X.  K  451. 

In  an  action  for  the  purchase  price  of  a  binder  and  a  tarpaulin,  which  are 
treated  as  separate  purchases  in  the  complaint,  ui  answer  purporting 
to  fully  answer  the  entire  complaint,  which  nowhere  refers  to  the 
tarpaulin,  or  sets  up  any  facts  in  bar  of  a  recoyery  of  the  purchase 
price  thereof,  Is  insufficient  on  demurrer.  Walter  A.  Wood  Mowing  d 
Reaping  Mack.  Co.  y.  "Seihause,  8  Ind.  App.   502,  35  N.  E.  1112. 

An  answer  in  an  action  on  the  bond  of  an  insurance  agent  for  the  faith- 
ful performance  of  his  duties  as  such,  in  whldi  the  complaiut  alleges 
a  breach  of  the  bond  in  failing  to  report  a  policy  issued  by  him  on  sa 
extra  hazardous  risk  which  the  company  was  obliged  to  pay,  and  also  ia 
failing  to  remit  any  part  of  the  premium  on  such  policy,  is  bad  where  it 
purports  to  answer  the  entire  complaint  and  fails  to  excuse  or  deny  the 
failure  to  remit.  German  Mut.  Ins.  Co.  y.  OlascOf  14  Ind.  App.  95,  42 
N.  E.  493. 

24.  The  same ;  purporting  to  meet  only  a  part. 

At  conunon  law  a  plea  which  purports  to  answer  only  as  to  a  separa- 
ble part  of  a  cause  of  action, — as,  for  instance,  a  plea  of  part  pay- 
ment,*— is  not  therefore  bad  on  demurrer. 

Otherwise  of  a  plea  of  matter  merely  going  in  mitigation  of  unli- 
quidated damages.* 

Under  the  new  procedure  an  answer  which  expressly  purports  to  be 
only  a  partial  defense,  even  though  it  goes  only  in  mitigation  of  un- 
liquidated damages,  is  not  therefore  demurrable,  if  it  meets  any  part 
of  the  demand.' 

*  Salary  y.  Stultz,  22  Fla.  263;  Somerville  y.  Stetcart,  48  N.  J.  L.  116,  3 
Atl.  77,  holding  that  such  a  plea  is  cot  to  be  struck  out  on  motion. 
Scudder,  J.,  says:  "It  is  not  necessary  that  he  should  answer  the  irhole 
declaration  in  one  plea,  for  a  plea  is  good  which  answers  any  part  of 
a  count  which  is  material  and  severable,  as  a  basis  of  recovery.  Care 
must  be  taken,  however,  in  drawing  such  plea,  that  it  begins    properly. 
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for  if  it  commences  as  an  ans^ver  to  the  whole  but  is  to  part  onlj,  it 
will  be  bad  on  demurrer.  If  it  begins  by  answering  only  part  of  the 
plaintiff's  count,  and  is  in  truth  but  an  answer  to  part,  and  does  not 
in  that  or  in  any  otlier  plea  notice  the  remainder  of  the  declaration, 
the  plaintiff  caimot  demur  to  the  plea,  for  it  is  sufficient  as  far  as  it 
extends,  but  must  take  judgment  for  the  part  unanswered,  as  by  nil 
dioit.  Fleming  v.  Bohoken^  40  N.  J.  L.  270,  1  Chitty,  PI.  623 ;  Qrafflin 
T.  Jackson,  40  N.  J.  L.  440,  Comyns'  Digest,  Pleader  (el) ;  Manchester 
y.  Vale,  1  Saund,  28,  5  Rob.  Pr.  chap.  19,  p.  168." 

*Oray8on  v.  Brooks,  64  Miss.  410,  1  So.  482. 

The  same  was  held  in  early  cases  under  the  Code. 

*  United  States  v.  Ordway,  30  Fed.  30;  Peebles  v.  Isaminffer,  18  Ohio  St. 
490;  Loosey  v.  Orser,  4  Bosw.  391  (action  against  sheriff,  for  escape)  ; 
Bradner  v.  Faulkner,  93  N.  Y.  515;  Reversing  16  N.  Y.  Week.  Dig.  240, 
holding  it  error  to  strike  out  matter  in  mitigation,  alleged  in  action  for 
false  imprisonment  or  malicious  prosecution.  To  same  effect.  Smith  t. 
Otiendorfer,  3  N.  Y.  S.  R.  187  (libel) ;  Battell  ▼.  Wallace,  30  Fed.  229 
(libel) ;  Cothran  v.  Eanover  Nat,  Bank,  8  Jones  &  S.  401  (error  to  re- 
fuse leave  to  file  supplemental  answer,  setting  up  newly  discovered 
facts  in  mitigation  of  damages  by  alleged  conversion). 

An  answer  which  goes  simply  to  mitigation  of  damages  as  to  part  of  de- 
fendants is  demurrable,  where  it  is  not  interposed  as  a  partial  de- 
fense. Golden  ▼.  New  York  Health  Dept.  21  App.  Div.  420,  47  N.  Y. 
Supp.  623. 

But  an  answer  setting  up  payment  which  is  plainly  intended  as  a  partial 
defense  is  allowable  under  N.  Y.  0>de  Civ.  Proe.  §  508,  although  it  is 
not  expressly  alleged  to  be  a  partial  defense,  as  provided  therein. 
Eowd  V.  Cole,  74  Hun,  121,  28  N.  Y.  Supp.  431. 

25.  Facts  constituting  mitigation  necessary. 

An  answer  relying  on  mitigation  as  a  partial  defense  is  demurrable 
if  it  does  not  state  the  facts  (constituting  the  mitigating  circuin- 
Btances.^ 

^Hagar  v.  Tihbits,  2  Abb.  Pr.  N.  S.  97 ;  Ball  v.  Evening  Post  Pub.  Co.  38 
Hun,  11;  Knox  v.  Commercial  Agency,  40  Hun,  508;  Hathom  v.  Con- 
gress Spring  Co.  44  Hun,  608. 

Matters  purely  mitigatory,  not  available  under  a  plea  in  justification  in  an 
action  for  libel,  must  be  specially  pleaded  with  particularity;  but  m«re 
evidentiary  matter  should  not  be  set  forth  in  the  plea.  Fenstermaker 
▼.  THbune  Pub.  Co.  13  Utah  532,  35  L.  R.  A.  618  45  Pac.  1007.  Modi- 
fying on  Rehearing,  12  Utah,  439,  35  L.  R.  A.  611,  43  Pac  112. 

The  provision  of  the  Utah  Code,  that  an  answer  in  an  action  for  libel  may 
plead  botb  justification  and  mitigation  does  not  authorize  a  plea  in 
mitigation  in  general  terms,  without  any  statement  of  facts  or  particu- 
lar circumstances.  Fenstermaker  v.  Tribune  Pub.  Co.  12  Utah,  439,  35 
L.  R.  A.  611,  43  Pac.  112,  Modified  on  Rehearing  in  13  Utah,  532,  35  L 
R.  A.  018,  45  Pac.  1097. 
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86.  Answer  of  facts  after  suit  not  demurrable. 

An  answer  atating,  as  a  defense,  facts  which  occurred  after  the  com- 
mencement of  the  action,  is  not  on  that  account  demurrable.^ 

^Lwjellen  ▼.  Crane,  113  Ind.  2S9,  15  N.  E.  515,  holding  that  the  remedy 
iB  by  motion. 

But  see  Ducubi^  to  Supplemkiital  Pleadino,  chapter  xr.,  post. 

Am  to  Plea  of  Put*  Darrein  Continuance,  see  note  to  Smith  y.  Carroll  (B. 
I.)  12  L.  R.  A.  301. 

A  plea  is  not  demurrable  merely  because  it  contains  new  facts  and  a  new 
defense  which  came  into  existence  after  the  plaintiffs  right  of  action  sc- 
crued,  and  after  the  filing  of  the  original  petition.  Home  v.  Rod^fen, 
103  Ga.  649,  30  S.  E.  562. 

27.  Kere  defense  not  demurrable  because  of  unnecessary  demand  of 

affirmative  relief. 
A  statement  of  matter  sufficient  to  constitute  a  defense,  of  a  nature 
that  requires  no  affirmative  relief,  is  not  made  demurrable  bj  tlie 
addition  of  a  demand  for  affirmative  relief.^ 

'  Schumacher  v.  Seeger,  65  Wis.  304,  27  N.  W.  30. 
Contra,  Miller  ▼.  Roherte,  106  Ind.  63,  5  N.  E.  707. 

28.  Defensive  answer  aided  by  complaint. 

The  omission  from  an  answer  of  an  allegation  of  a  fact  neces5»arT 
to  make  out  the  defense  intended,  does  not  render  the  answer  bad  od 
demurrer  if  the  fact  appears  from  the  complaint.^  But  if  the  answer 
be  addressed  to  one  of  several  counts  or  causes  of  action,  it  cannot  be 
aided  by  a  fact  appearing  only  in  another  to  which  it  is  not  ad- 
dressed.- 

*  Oehhart  v.  Sorrels,  9  Ohio  St.  461,  466  (action  on  sealed  note  not  negotia- 
ble, bearing  on  its  face  a  waiver  of  acceptance  and  of  protest;  anJ 
the  petition  alleged  that  it  was  indorsed  to  plaintiff  "by  a  bank  with- 
out recourse."  The  court  says:  "These  circumstances  shown  by  the 
petition  being  taken  in  connection  with  the  statements  in  Uie  answer, 
a  court  or  a  jury  might  well  say  that  the  plaintiff  was  not  a  holder  for 
value,  in  the  usual  course  of  trade.  [Roxborough  v.  Meesick,  6  Ohio 
St.  448-458,  67  Am.  Dec.  346].  And,  therefore,  a  court  would  not  be 
able  to  say,  with  the  clearness  and  certainty  required  to  strike  out  an 
answer  for  insufficiency,  or  to  sustain  a  general  demurrer,  that  in  no 
view  of  the  statement  in  the  pleadings  was  there  a  defense  to  the 
action."    Judgment  therefore  reversed). 

^Reed  v.  Scituate,  7  AUen,  141. 

29.  Plea  of  statute  of  limitations. 

The  statute  of  limitations  is  an  affirmative  defense,  and  if  relied 
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upon,  must  be  asserted  by  defendant,'  and  must  always  be  specially 
pleaded  in  actions  at  law,  and  can  never  be  availed  of  otherwise  than 
by  special  plea.* 

The  right  to  interpose  the  plea  of  the  statute  of  limitations  is  a 
privilege  which  can  only  bo  exercised  by  the  party  in  interest  or  one 
standing  in  his  place.' 

The  defense  that  the  cause  of  action  set  up  in  the  complaint  is 
barred  by  limitation  cannot  ordinarily  be  presented  by  demurrer,  but 
must  be  taken  by  answer.* 

The  defense  of  the  statute  of  limitations  is  waived  unless  it  is 
raised  by  demurrer  or  answer,  and  the  latter  must  be  good  against  de- 
murrer.' 

A  party  who  pleads  in  bar  the  statute  of  limitations  as  comprised 
in  a  certain  section  may  avail  himself  of  any  subdivision  of  the  sec- 
tion applicable  to  tlie  facts  set  forth  in  the  pleadings.* 

A  plea  setting  up  the  twenty  years'  statute  of  limitations  in  an  ac- 
tion to  partition  land  is  good  as  a  plea  of  the  fifteen  years'  statute  of 
limitations.'' 

'  McFarland  y.  Uolcomb,  123  Gal.  84,  55  Pac.  761. 

The  statute  of  Umitations  must  be  pleaded  to  be  available  in  an  action 
on  a  note  which  the  complaint  shows  to  have  been  commenced  more 
than  the  statutory  period  after  the  maturity  of  the  note,  unless  the 
facts  alleged  in  the  complaint  affirmatively  show  the  nonexistence  of 
any  of  the  exceptions  to  the  operation  of  the  statute.  McNear  v.  Roh- 
erson,  12  Ind.  App.  87,  39  N.  £.  806. 

*Boogher  v.  Dyers,  10  App.  D.  C.  419. 

^Presbyterian  Bd.  of  Church  Erection  Fund  v.  First  Preshy,  Church, 
10  Wash.  455,  53  Pac.  671. 

An  answer  in  an  action  to  foreclose  a  mortgage,  pleading  the  statute  of 
limitations,  must  aver  facts  showing  that  the  pleader  has  such  interest 
in  the  real  estate  described  in  the  mortgage  as  entitles  him  to  the 
benefit  of  the  statute,  where  the  complaint  merely  avers  that  he  claims 
to  have  some  interest  in  the  property,  and  that  if  he  has  an  interest 
it  is  subject  to  the  plaintiff's  mortgage.  Corhey  v.  Rogers,  152  Ind. 
169,  52  N.  E.  748. 

The  general  rule  is  that  the  right  to  plead  the  statute  of  limitations  is  a 
personal  privilege,  but  persons  standing  in  the  place  of  the  party  hav- 
ing the  personal  privilege,  such  as  his  grantees,  mortgagees,  executors, 
administrators,  trustees,  heirs,  devisees,  or  other  persons  holding  under 
him,  may  set  up  such  a  defense.  Corbey  v.  Rogers,  152  Ind.  160,  52  N. 
£.  748  (ating  Riser  ▼.  Snoddy,  7  Ind.  442,  445,  446,  65  Am.  Dec.  740: 
Cole  V.  Lafontaine,  84  Ind.  446,  449;  Lord  v.  Morris,  18  Cal.  482,  400, 
491;  Orattan  v.  Wiggins,  23  Cal.  16;  Baldwin  v.  Boyd,  18  Neb.  444,  448, 
449,  25  N.  W.  580,  and  cases  cited;  Mitoheltree  ▼.  Veach,  31  Pa.  455; 


B40  BfilEF  ON  PLEADINGS ^DEMUfiBEB. 

Woodyard  T.  PoUley,  14  W.  Va.  211 ;  WerdenhaugK  ▼.  Reid,  20  W.  Va. 
688,  589;  amiih  v.  Bro\cn,  99  N.  C.  377,  6  S.  E.  667;  THmhle  ▼.  Farwt, 
78  Ala.  260;  Steele  v.  iS/ceZe,  64  Ala.  438,  38  Am.  Rep.  15;  Datcson  t. 
Callatcay,  18  Ga.  573,  585). 

^Bage  v.  CuZi?er,  147  N.  Y.  241,  41  N.  E.  513. 

But  the  plea  that  a  note  is  barred  by  limitation  may  be  made  by  special 
exception,  where  it  appears  from  the  note  itself.  Nunn  t.  Sdmiston, 
9  Tex.  Civ.  App.  562,  29  S.  W.  1115. 

*Scroggin  v.  Vational  Lumher  Co,  41  Neb.  195,  59  N.  W.  548. 

An  answer  by  a  railway  company  sued  for  damages  to  property  from  the 
construction  of  its  road  on  the  street  in  front  thereof  and  the  throwing 
up  of  an  embankment  of  the  roadbed,  which  alleges  that  the  making  of 
the  embankment  was  coincident  with  if  not  prior  to  plaintiff's  ovmer- 
ship  of  the  land,  and  that  the  embankment  had  been  made  and  the 
roadbed  used  for  twenty-two  yean  before  the  commencement  of  the 
action,  sufficiently  sets  up  the  plea  of  limitation.  Joknaon  ▼.  Owenshoro 
d  N,  R.  Co,  18  Ky.  L.  Rep.  276,  36  S.  W.  8  (so  held  on  error). 

In  an  action  against  a  decedent's  estate  a  plea  that  the  alleged  cause  of 
action  did  not  accrue  within  three  years  of  the  decedent's  death,  suf- 
ficiently pleads  the  statute,  as  in  such  case  it  must  have  accrued  more 
than  three  years  before  bringing  suit.  WaUaoe  v.  Schauh,  81  Md.  594, 
32  Atl.  324  (so  held  on  error). 

A  plea  of  a  statute  of  limitations,  which  is  suffident  aa  against  a  claim  on 
an  implied  contract,  is  sufficient  on  demurrer,  where  the  complaint  b 
ambiguous  and  may  be  construed  to  allege  a  claim  either  on  implied 
contract  or  a  specialty.  Smith  v.  GreeniGioh,  145  N.  Y.  649,  40  N.  £. 
254,  250,  Affirming  80  Hun,  118,  30  N.  Y.  Supp.  56,  Rehearing  denied  in 
146  N.  Y.  372,  40  N.  E.  503. 

An  answer  by  an  administrator  sued  for  services  rendered  to  the  intestate, 
alleging  that  if  the  latter  promised  any  compensation  it  was  in  parol, 
and  more  than  three  years  had  elapsed  since  the  making  oi  such  prom- 
ise, and  defendant  specially  pleads  the  statute  of  limitations  upon  such 
promise,  is  sufficient,  whether  the  action  is  upon  an  express  or  implied 
promise.  Grady  v.  Wilson,  115  N.  C.  344^  20  S.  E.  518  (so  held  on 
error ) . 

In  an  acticm  upon  a  promissory  note,  the  defendant  in  pleading  the  statute 
of  limitations  need  not  allege  specifically  that  "the  cause  of  action  ac- 
crued" more  than  six  years  prior  to  the  commencement  of  the  action, 
but  an  all^^ti(m  that  "the  note  fell  due"  more  than  that  length  of 
time  before  the  commencement  of  the  action  is  sufficient.  Goldberg  v. 
lAppmann,  6  Misc.  35,  25  N.  Y.  Supp.  1003  (so  held  on  error). 

An  answer  setting  up  the  six  and  ten  years  statute  of  limitations  to  a  suit 
by  the  grantor  in  an  absolute  deed  intended  as  a  mortgage  to  redeem, 
or,  if  the  property  has  been  conveyed  to  a  bona  fide  purchaser,  for  com- 
pensation for  the  value  of  the  premises,  is  not  demurrable,  as  sudi 
statute  may  be  a  defense  to  the  claim  for  compensation.  Mooney  v. 
Byrne,  1  App,  Piv.  316,  37  N.  Y.  Supp.  388. 

A  plea  in  an  action  on  an  administrator's  bond,  that  since  the  final  aoeount 
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and  settlement  of  the  estate  and  the  institution  of  the  suit  the  time 
elapsed  '*is  sufficient  in  law"  to  bar  a  recovery  Sigainst  the  defendants 
or  either  of  them,  and  they  plead  the  statute  of  limitations  in  bar  of 
the  plaintiff's  recovery,  is  fatally  defective,  as  it  contains  no  facts  what* 
ever,  but  is  a  simple  allegation  of  law.  Lassiter  v.  Roper ,  114  N.  C. 
17,  18  S.  £.  946  (so  held  on  error). 

An  averment  in  an  answer,  that  a  cause  of  action  set  forth  in  the  com- 
plaint did  not  accrue  within  six  years  from  the  commencement  of  tbe 
action,  sufficiently  pleads  the  statute  of  limitations  in  South  Dakota. 
Bearla  v.  Knapp,  5  S.  B.  325,  58  N.  W.  807  (so  held  on  error). 

An  answer  alleging  that  a  contract  of  sale,  a  breach  of  which  is  set  up  as 
a  counterclaim,  was  made  "on  or  before''  Oct.  12,  '89,  sufficiently  shows 
that  the  Washington  statute  of  limitations  had  not  run  at  tlie  com- 
mencement of  the  action  on  Sept.  19,  1892,  in  the  absence  of  a  motion 
to  make  the  answer  more  specific  Sheldon  v.  Conant,  10  Wash.  193, 
38  Pac.  1013  (so  held  on  error). 

But  an  answer  setting  up  the  plea  of  the  statute  of  limitations,  based  on 
possession  under  claim  and  color  of  title  in  good  faith,  is  insufficient 
under  the  Colorado  statute,  in  the  absence  of  an  allegation  that  the  pos- 
session and  payment  of  taxes  relied  upon  were  for  five  successive  years. 
Wood  V.  Cliapmwn,  24  Ck>lo.  134,  49  Pac  136  (so  held  on  error). 

The  statute  of  limitations  is  not  pleaded  by  averments  in  an  answer 
in  an  action  on  a  promissory  note,  that  an  agreement  for  its  settlement 
had  been  made  between  the  parties  after  the  statute  had  run  against  it, 
or  that  an  indoraemenit  thereon  was  incorrect,  fictitious,  and  mode  for 
the  purpose  of  attempting  to  take  it  out  of  the  statute  Adams  v. 
Tucker,  6  Colo.  App.  393,  40  Pac  783  (so  held  on  error). 

In  an  action  upon  a  promissory  note  due  two  years  after  date,  designating 
no  place  of  payment,  an  answer  setting  up  the  Nebraska  statute  of  lim- 
itations of  five  years,  alleging  that  the  note  was  executed  and  delivered 
to  the  payee  in  that  state,  and  that  the  maker  then  was  and  ever  since 
has  been  a  resident  thereof,  but  not  averring  where  the  payee  then  or 
afterwards  resided, — is  insufficient.  Orammer  v.  Orammer,  52  111.  App. 
273. 

Answer  alleging  that  plaintiff's  cause  of  action  arose  more  than  five  years 
before  commencement  of  the  suit,  and  is  barred  by  limitation,  without 
setting  forth  the  facts  upon  which  it  is  sought  to  invoke  the  bar  of  the 
statute,  is  insufficient  where  the  cause  of  action  set  forth  in  the  petition 
is  a  continmng  nuisance  consisting  of  obstructions  of  a  street  by  lum- 
ber and  railroad  cars,  which  are  not  alleged  to  be  of  a  permanent  char- 
acter.   Jenks  ▼.  Lansing  Lumber  Co,  97  Iowa,  342,  66  N.  W.  231. 

In  an  action  by  wards  to  enforce  a  constructive  trust  against  their  guard- 
ian, arising  from  his  purchase  for  his  own  benefit  of  a  title  to  or  inter- 
est in  their  lands,  and  to  redeem  from  the  sale,  an  answer  setting  up 
the  six  years'  statute  of  limitations  to  the  whole  complaint  is  bsjd  on 
demurrer,  since  under  the  Indiana  statute  the  action  to  redeem  is  not 
barred  within  fifteen  years  after  the  cause  off  action  accrued.  Taylor 
T.  Calvert,  138  Ind.  67,  37  N.  K  531. 
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An  answer  in  an  action  to  enforce  the  satisfaction  of  a  judgment,  stating 
that  the  answering  defendants  were  only  security  for  a  specified  person 
in  an  appeal  bond  referred  to,  and  in  the  debt  for  which  the  execution 
was  issued,  and  that  more  than  seven  years  had  elapsed  since  the  ren- 
dition of  the  judgment  and  the  issuance  of  the  execution  thereon,  does 
not  sufficiently  plead  the  seven  years'  statute  of  limitations  of  Ken* 
tucky.  RoBBon  ▼.  Metcalfe,  19  Ky.  L.  Bep.  1800,  44  S.  W.  423  (so  held 
on  error). 

A  plea  of  the  statute  of  limitations  of  a  foreign  state,  not  setting  forth  its 
Dumber  or  title  or  the  facts  which  woiild  constitute  a  bar,  ia  not  suffi- 
cient.   Chrieiie  ▼.  Drermon,  1  Ohio  Dec  374. 

A  plea  of  the  statute  of  limitations  is  insufiicient  where  the  complaint  al- 
leles a  payment  on  a  specified  date  within  the  statutory  period,  and 
the  answer  merely  denies  payment  on  that  date,  but  does  not  deny  a 
payment  on  another  date  within  sudh  period,  since  such  denial  consti- 
tutes an  admission  that  such  a  payment  was  made.  Argard  t.  Parker, 
81  WU.  581,  51  N.  W.  1012. 

•  Kuhl  V.  Chicago  d  N.  W.  B,  Co.  101  Wis.  42,  77  N.  W.  155. 

'  Waymire  v.  Waymire,  144  Ind.  329,  43  N.  E.  267. 

So,  a  plea  that  a  cause  of  action  did  not  accrue  within  ten  years  before  the 
commencement  of  the  action  sufficiently  sets  forth  the  bar  of  tiie  six 
years'  statute  of  limitations.  Reilly  ▼.  Sahater,  26  N.  Y.  Civ.  Proc 
Rep.  34,  43  K.  Y.  Supp.  383. 

[For  the  distinction  between  purely  defensive  an3wer9  and  counter- 
claims, see  introductory  note  to  subdivision  3,  voL  i.,  chap,  mi.,  §  20. 
The  statutes  in  different  states  are  so  diverse  that  a  collation  of  them 
here  would  not  be  practically  usefuL  After  an  examination  of  all 
those  statutes,  I  have  selected  such  decisions  for  citation  here  as  may 
be  useful  in  support  of  the  generally  recognized  propositions  which  I 
have  laid  down  as  to  Demurrer  to  Counterclaim.] 

IV.  Dkmubreb  to  New  Mattek  Considered  as  Constitutino  a 
Counterclaim  ob  Ground  of  Affhimative  Relief. 

30.  Objection  to  sufficiency. 

The  objection  that  an  alleged  counterclaim  does  not  state  facts  suflS- 
tient  to  constitute  a  cause  of  action  is  ground  of  demurrer.  But  un- 
der a  demurrer  assigning  only  this  ground,  the  objection  that  the 
claim  is  not  available  as  a  proper  subject  of  counterclaim  as  against 
plaintiff's  cause  of  action  cannot  be  raised,* 

» Safford  v.  Snedeker,  67  How.  Pr.  264. 

A  demurrer  lies  to  the  sufficiency  of  a  counterclaim.  Kauifman  MUL  Co, 
y.  Stuckey,  37  6.  C.  7,  16  S.  E.  192. 
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An  oft>jectioii  that  matter  set  up  in  an  answer  does  not  constitute  a  coun- 
terclaim can  only  be  raised  by  demurrer,  and  not  by  an  objection  to  the 
testimony.    First  Nat.  Bank  v.  Laughlin,  4  N.  D.  391,  61  N.  W.  473. 

An  answer  may  not  be  struck  out  on  motion  grounded  on  the  allegation 
that  it  does  not  state  the  facts  which  constitute  a  valid  defense  or  coun- 
terclaim, an  objection  on  that  ground  being  legitimately  made  by  de- 
murrer.   Qjeratadengen  v.  Hartzell,  8  N.  D.  424,  79  N.  W.  872. 

31.  Form  of  demurrer. 

A  demurrer  to  a  counterclaim  may  be  disregarded  unless  it  distinct- 
ly specifies  the  objections  thei'eto.^ 

A  demurrer  to  a  counterclaim  that  it  does  not  ^'state  facts  enough 
for  a  counterclaim*'  does  not  set  forth  a  statutory  ground  of  demurrer, 
but  the  pleading  should  be  challenged  for  failure  to  state  facts  suffi- 
cient to  constitute  a  cause  of  action.* 

» N.  Y.  Code  Civ.  Proc.  §  496. 

A  demurrer  to  a  counterclaim  on  the  ground  that  the  defendant  has  not 
legal  capacity  to  recover  upon  the  same  must  specify  the  objection  re- 
lied on,  under  N.  Y.  Code  Civ.  Proc  {  496.  Weeks  v.  O'Brien,  20  Misc. 
48,  45  N.  Y.  Supp.  740. 

This  requirement  only  applies  where  the  defendant  demands  affirmative 
judgment  on  his  counterclaim,  and  has  no  application  where  the  de- 
fendant seeks  to  use  his  counterclaim  for  the  purpose  simply  of  extin- 
guishing the  claim  of  the  plaintiffs.  Otis  v.  Shants,  128  N.  Y.  45,  27 
N.  E.  955. 

See  Wintringham  v.  Whitney,  1  App.  Div.  219,  37  N.  Y.  Supp.  188. 

A  demurrer  to  a  counterclaim  which  does  not  point  out  specificaJly  the  de- 
fect relied  on,  but  states  generally  in  the  language  of  N.  Y.  Code  Civ. 
Proc.  §  495,  subd.  4,  that  the  counterclaim  is  not  of  the  character  speci- 
fied in  section  501,— is  bad.  Eokert  v.  Gullien,  24  Misc.  485,  53  K.  Y. 
Supp.  879. 

*8torr8  d  H,  Co,  v.  Fusselman,  23  Ind.  App.  293,  55  N.  E.  245  (Citing 
Petty  V.  Church  of  Christ,  70  Ind.  290;  Thomas  t.  Ooodwine,  88  Ind. 
458;  Krath%Dohl  v.  Dawson,  140  Ind.  1,  38  N.  E.  467,  39  N.  E.  496; 
Campbell  v.  Campbell,  121  Ind.  178,  23  N.  E.  81;  Wade  v.  Ruber,  10 
Ind.  App.  417,  38  N.  E.  351;  Branham  v.  Johnson,  62  Ind.  259;  Qrubbs 
V.  King,  117  Ind.  243,  20  N.  E.  142;  Peden  v.  MM,  118  Ind.  550,  20  N. 
£.  493). 

32.  Sufficiency  of  coimterolaim. 

A  counterclaim  must  contain  all  the  substantial  averments  neces- 
sary in  a  complaint  based  upon  the  same  cause  of  action,  or  it  must  bo 
held  defective  upon  demurrer.* 

A  counterclaim  should  be  set  forth  with  the  same  particularity  as 
is  reqtiired  in  the  averments  of  a  complaint.* 
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*  JfclTtfiiiey  T.  Sundbock,  3  8.  D.  106,  52  N.  W.  322;  Dagga  r.  PJugwue  Jiat. 

Bank  (Ariz.)  53  Pac  201. 

In  an  action  againet  an  insuranoe  company  for  damagea  for  fraudulently 
obtaining  a  settlement  of  a  claim  upon  a  poHqr  at  much  leaa  than  its 
face,  a  counterclaim  merely  alleging  that  the  poUqr  was  obtained  bj 
false  representations  as  to  decedent's  health,  and  that  the  fraud  was 
concealed  from  the  company  until  after  the  settlement,  is  bad  under 
the  rule  that  a  counterclaim  must  contain  all  the  essential  avermenu 
of  a  complaint,  and  must  be  cotaplete  within  itself.  Wabash  FaUcy 
Protective  Union  v.  James,  8  Ind.  App.  449,  35  N.  £.  919. 

A  demurrer  to  a  counterclaim  on  the  ground  that  the  facts  stated  are  not 
sufficient  to  constitute  a  cause  of  action  is  proper  where  the  facts  allege 
do  not  disclose  an  enforceable  claim.  Weeks  r.  O'Brien^  25  App.  Div.  206, 
49  N.  Y.  Supp.  344,  27  N.  Y.  Civ.  Proc.  Bep.  86,  ReTersing  20  Miac^  48, 
45  N.  Y.  Supp.  740. 

A  purported  coimterclaim  is  insufficient  where  the  matter  stated  is  not 
sufficient  to  constitute  a  cause  of  action,  and  it  contains  no  appropriate 
words  of  reference  to  the  omitted  matters,  which  are  alleged  in  the 
merely  defensive  portion  of  the  answer,  so  as  to  make  them  part  of  the 
couoUrclaim.    Rood  t.  Taft,  94  Wis.  380,  69  N.  W.  183. 

'  No  greater  degree  of  particularity  in  setting  forth  the  nature  and  various 
items  constituting  a  claim  pleaded  by  way  of  set-off  is  required  than 
when  pleaded  in  a  complaint  on  an  action  based  upon  such  claim,  under 
Ariz.  Rev.  Stat,  f  737,  providing  that  a  plea  setting  up  counterclaims 
"shall  distinctly  state  the  nature  and  several  items  thereof  and  shall 
conform  to  the  ordinary  rules  of  pleading."  United  States  v.  Tidhali 
(Ariz.)  29  Pac  385. 

A  plea  of  payment  by  way  of  setoff  must  set  out  a  copy  of  the  book  ac- 
count, with  the  same  particularity  as  required  in  a  statement  of  daim. 
Felker  v.  Wise,  6  Northampton  Co.  Rep.  137,  7  Del.  Co.  Rep.  128. 

But  a  demurrer  will  not  lie  because  a  counterclaim  is  not  sufficiently 
specific  in  its  allegations  of  damages,  where  it  states  a  breach  of  coo- 
tract  entitling  the  defendant  to  damages.  Bidwell  ▼.  Shaw,  9  Misc.  214, 
29  N.  Y.  Supp.  604. 

33.  Objections  to  availability. 

The  objection  that  a  counterclaim,  irrespective  of  whether  it  be  a 
sufficient  cauflc  of  action,  is  not  available  as  against  plaintiff's  cause  of 
action,  may  be  taken  by  demurrer  ;^  but  must  be  specially  assigned.* 
Under  a  demurrer  assigning  only  this  gnound,  the  objection  that  the 
facts  are  not  sufficient  to  constitute  a  cause  of  action  cannot  be  raised.' 

» Walker  v.  Johnson,  28  Minn.  147,  9  N.  W.  632,  Following  Ayres  r.  (yFar- 
reil,  10  Bosw.  143 ;  Hammond  v.  Terry,  3  Lans.  186, 

•  N.  Y.  Code  av.  Proc.  §  496. 

■  Grange  v.  (Hlbert,  10  N.  Y.  Civ.  Proc.  Rep.  98. 
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84.  —  in  actions  for  specific  relief,  etc. 

Under  the  new  procedure,  where  plaintiff  only  demands  specific 
equitable  relief,*  or  seeks  to  recover  reap  or  personal'  pi-operty,  de- 
fendant may  set  up  as  a  counterclaim  a  demand  growing  out  of  the 
Bame  transaction,  and  tending  in  some  way  to  diminish  or  defeat  the 
plaintiff's  recovery.  A  counterclaim  consisting  of  a  disconnected  or 
independent  demand,  not  tending  to  diminish  or  defeat  plaintiff's  re- 
covery, cannot  be  pleaded  in  such  cases.** 

^Cfrimea  v.  Duzan,  32  Ind.  361;  Woodruff  v.  Gamer,  27  Ihd.  4,  89  Am.  Dec 
477;  Revere  F.  Ins,  Co.  v.  Ghamherlin,  56  Iowa,  508,  8  N.  W.  338,  9 
N.  W.  386;  Boatman  v.  Linn,  20  Minn.  433,  Gil.  387  (Citing  Jarvis  v. 
Peck,  19  Wis.  74) ;  Davis  v.  Davie,  9  Mont.  267,  23  Pac.  715  (Citing 
Crary  v.  Goodman,  12  N.  Y.  266,  64  AnL  Dec.  506;  Dobaon  v.  Pearce, 
12  N.  T.  156,  62  Am.  Dec.  152;  Brack  ▼.  Tmker,  42  Cal.  346) ;  Metro- 
politan  Trust  Co.  v.  Tonatoanda  Valley  d  C.  R.  Co.  18  Abb.  N.  C.  368,  43 
Hun,  521;  Orange  r.  Gilbert,  44  Hun,  9;  Jarvia  v.  Peck,  19  Wis.  74. 

*  Tenable  v.  Dutch,  37  Kan.  615,  15  Pac.  520;  Cornelius  v.  Kessel,  68  Wis. 
237,  16  N.  W.  550. 

*Broum  y.  Phillips,  3  Bujsh.  656;  Morgan  v.  Spangler,  20  Ohio  St.  38. 

Compare  Ward  t.  Anderberg,  36  Minn.  300,  30  N.  W.  890. 

*8tandley  v.  "NorthxDestem  Mut.  L.  Ins.  Co.  95  Ind.  254 ;  Burrage  v.  Bonanza 
Gold  d  Quicksilver  Min.  Co.  12  Or.  169,  6  Pac.  766;  Dietrich  t.  Koch, 
35  Wia.  618;  Carpenter  v.  Hewel,  67  Cal.  589,  8  Pac.  314;  Williams  ▼. 
Irby,  15  S.  0.  458;  Mulberger  v.  Koenig,  62  Wis.  558,  22  N.  W.  745; 
Latre  v.  Byde,  39  Wis.  345. 

A  counterclaim  that  only  alleges  facts  to  show  that  defendant  is  entitled 
to  nominal  damages  does  not  fulfil  the  requirements  of  N.  Y.  Code  Civ. 
Proc  \  501,  that  the  counterclaim  must  tend  in  some  way  to  diminish 
or  defeat  the  plaintiff's  recovery.  Peeke  v.  Hydraulic  Constr.  Co.  23 
App.  Div.  393,  48  N.  Y.  Supp.  225,  AfELrming  21  Misc.  712,  26  N.  Y. 
Civ.  Proc  Rep.  337,  48  N.  Y.  Supp.  109. 

35.  —  in  actions  for  money  demandB ;  counterclaim  of  specific  relief. 

In  an  action  where  a  money  judgment  is  sought,  defendant  may 
«oek  specific  relief  as  a  counterclaim  if  his  demand  grows  out  of  the 
same  transaction,  and  tends  to  diminish  or  defeat  the  plaintiff's  re- 
<50very.* 

^Marrioti  r.  Clise,  12  Colo.  561,  21  Pac.  909;  Sigler  ▼.  Bidy,  56  Iowa,  504, 
9  N.  W.  374;  Whitlock  v.  Ledford,  82  Ky.  390;  Knoblauch  v.  Foglesong, 
37  Minn.  320,  33  N.  W.  865 ;  Fouts  v.  Mann,  15  Neb.  172,  18  N.  W.  64 
(Citing  Smith  r.  Fife,  2  Neb.  10;  Allen  v.  Shaokelton,  15  Ohio  St.  145; 
Goebel  v.  Hough,  26  Minn.  252,  2  N.  W.  847 ;  Orton  v.  Noonan,  30  Wis. 
611;  MoArthur  y.  Green  Bay  d  M.  Canal  Co.  34  Wis.  139;  Ainsuxntli 
T.  Bowen,  9  Wis.  348;  If  orris  y.  Thorp,  65  Ind.  47) ;  Moser  v.  Cochrane, 
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18  IMy,  159,  21  K.  Y.  Week.  Dig.  545,  AiBrmed  in  107  K.  Y.  35,  19 
K.  £.  442;  LamaruM  t.  H^lman^  11  Abb.  N.  C.  93,  2  N.  Y.  Civ.  Pm. 
Rep.  (Browne)  204  (ating  Qlen  d  B.  Mfg.  Co.  r.  Ball,  61  K.  Y.  236,  19 
Am.  Rep.  278). 

86.  —  contract  and  tort,  etc 

A  cause  of  action  on  contract  cannot  be  set  np  as  a  counterclaim  in 
an  action  for  tort^  Nor  can  a  tort  be  set  up  as  a  counterclaim  in  an 
action  on  contract,^  or  for  a  tort,'  unless  it  arises  out  of  the  same 
transaction.^ 

Unconnected  contracts  and  torts  cannot  be  set  off  or  oounterclaimed 
in  equity,  nor  under  the  new  prooedure,  in  the  exercise  of  the  court's 
powers  of  an  equitable  nature,  even  though  the  plaintiff  is  insolvent' 

*  Orose  T.  Diekerion,  53  ImL  460 ;  Davi§  ▼.  Frederick,  6  Mont  300,  12  Pae. 
664;  Maira  ▼.  Manhattan  Real  Eatate  Aaao.  89  N.  Y.  498;  People  t. 
Denniaon,  84  N.  Y.  272,  Affirming  8  Abb.  N.  C.  128;  Baker  ▼.  Piatt,  17 
N.  Y.  6.  R.  180,  1  N.  Y.  Supp.  416,  15  N.  Y.  Civ.  Proc  Rep.  5S; 
Scheunert  ▼.  Kaehler,  23  Wis.  523;  Weatherhy  t.  Meiklejohn,  56  Wis. 
73,  13  N.  W.  697 ;  Ring  ▼.  Odgen,  45  Wis.  303. 

A  claim  arising  0^  contractu  cannot  be  set  off  against  one  arising  ex  delieto 
except  for  specially  equitable  reasons,  whicb  must  be  pleaded  and  es- 
tablished on  the  trial.    Follendore  ▼.  Follendore,  99  Ga.  71,  24  8.  £.  407. 

A  set-off  may  be  pleaded  to  a  paragraph  of  a  complaint  on  contract  which 
contains  separate  paragraphs  on  contract  and  on  tort,  but  not  to  one 
on  tort,  nor  to  the  complaint  as  a  whole.  Bo%clett  t.  DUta,  4  Ind.  App. 
23,  30  N.  E.  313. 

A  valid  claim  for  services  rendered  by  a  physician  may  constitute  a  counter- 
claim Against  a  claim  for  damages  sustained  by  the  patient  in  conse- 
quence of  malpractice.  XVhiteaell  v.  BiU,  101  Iowa,  629,  37  L.  R.  A.  830, 
70  N.  W.  760. 

Moneys  due  the  defendant  on  account  cannot  be  set  off  against  plaintifTs 
recovery  in  a  replevin  action.  Pinch  v.  Willard,  108  Mich.  204,  66  X. 
W.  42. 

^Richey  v.  Bly,  115  Ind.  232,  17  N.  K.  296  (Citing  Indianapolia  d  C.  R.  Co. 
V.  Ballard,  22  Ind.  448;  Shelly  v.  Vanaradoll,  23  Ind.  543;  Rohack  v. 
Powell,  36  Ind.  515;  Barria  v.  Rivera,  53  Ind.  216;  Boil  v.  Simma,  60 
Ind.  162;  Zeigelmueller  v.  Beamer,  63  Ind.  488)  ;  Chriaty  v.  Jonea,  39 
Itan.  183,  18  Pac  56;  Carver  v.  Shelly,  17  Kan.  472;  Schmidt  v.  Sicken- 
bach,  29  Minn.  122,  12  N.  W.  349 ;  Brake  v.  Coming,  19  Mo.  125 ;  WiU 
kerson  v.  Famham,  82  Mo.  672 ;  Collier  t.  Ervin,  3  Mont  142 ;  Meeka  v. 
Berry,  21  N.  Y.  S.  R.  248,  3  N.  Y.  Supp.  840;  Thorp  v.  Philbin,  22  N. 
Y.  S.  R.  27,  3  N.  Y.  Supp.  939;  Finkelmeier  v.  Batea,  16  Jones  A  S.  433; 
Bell  V.  Leahini,  4  N.  Y.  Civ.  Proc  Rep.  367,  66  How.  Pr.  385;  Baya  v. 
Moody,  2  N.  Y.  Supp.  385;  Qoehel  v.  Bough,  26  Minn.  253,  2  N.  W.  847; 
Eumhert  v.  Briahane,  25  S.  C.  506. 

A  claim  for  damages  from  a  nuisance  in  allowing  stagnant  water  and 
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•ewer  gas  to  accumulate  cannot  be  pleaded  as  a  set-off  in  an  action  on 
a  note.    Maahbum  ▼.  Inman,  97  Ga.  396,  24  S.  E.  39. 

Slander  upon  the  credit  of  the  maker  cannot  be  the  subject  of  counterclaim 
in  aij  action  upon  a  promissory  note  for  borrowed  money.  Blue  v.  Capi' 
ial  NaU  Bank,  145  Ind.  518,  43  N.  £.  655. 

Damages  to  land  from  cutting  of  timber  therefrom  by  a  creditor  of  a  vendor 
of  the  land  should  not  be  allowed  as  an  offf-set  in  favor  of  the  pur- 
chnser  against  the  balance  due  on  the  purchase  price.  Witt  v.  ThonuUf 
19  Ky.  L.  Rep.  847,  42  S.  W.  338. 

A  claim  for  damages  for  selling  defendant's  property  at  less  than  its 
market  value  cannot  be  set  up  as  a  counterclaim  in  an  action  on  a  note, 
as  such  claim  arises  out  of  a  tort.    Oantt  v.  Duffy,  71  Mo.  App.  91. 

*  Keller  v.  B.  F.  Goodrich  Co,  117  Ind.  561,  19  N.  E.  196;  AUen  v.  Coatea^ 

29  Minn.  46,  UN.  W.  132;  Heckman  v.  Bvcartz,  55  Wis.  173,  12  N.  W. 
439;  liloonan  v.  Orion,  30  Wis.  356. 

The  Iowa  Rev.  Code,  §  2569,  allows  a  counterclaim  of  any  new  matter  con- 
stituting a  cause  of  action  in  favor  of  defendant  and  against  plaintiff. 
Under  this  provision,  contract  and  tort  can  be  set  up  as  a  counterclaim 
against  each  other.  Campbell  v.  Fox,  11  Iowa,  318;  Page  ▼.  Saokett^ 
69  Iowa,  226,  28  N.  W.  567. 

There  can  be  no  set-off  of  one  libel  or  misconduct  against  another.  Bald* 
win  V.  Boulicare,  1  Mo.  App.  Rep.  466. 

*  Harris  v.  Simpson,  50  Ark.  422,  8  S.  W.  177;  Jones  v.  Bom,  51  Ark.  19, 

9  S.  W.  309;  Tinsley  v.  Tinsley,  15  B.  Mon.  454;  Ritchie  v.  Hayward^ 
71  Mo.  560;  Smith  v.  Fife,  2  Neb.  10;  Cass  v.  Higenbotam,  100  N.  Y. 
248,  3  N.  E.  189,  8  N.  Y.  Civ.  Proc  Rep.  329;  Carpenter  v.  Manhattan 
L.  Ins.  Co.  93  N.  Y.  552,  Affirming  2  Hun,  49 ;  Morris  v.  Emmons,  4  K. 
Y.  S.  R.  882;  Weston  v.  Turver,  17  N.  Y.  S.  R.  502,  1  N.  Y.  Supp.  808; 
Whitelcgge  v.  De  Witt,  12  Daly,  319;  Birch  v.  Hall,  19  N.  Y.  S.  R.  27, 
3  N.  Y.  Supp.  747;  Vilas  v.  Mason,  25  Wis.  310;  McArthur  v.  Orecn 
Bay  A  M.  Canal  Co,  34  Wis.  139. 

In  states  where  the  statute  of  set-off  is  limited  to  causes  of  actions  on  con- 
tract in  actions  on  contract,  or  to  mutual  debts,  a  set-off  of  course  can- 
not be  pleaded  in  an  action  of  tort  in  any  case,  nor  even  a  tort  be  plead- 
ed as  a  set-off.  Matthews  v.  Lindsay,  20  Fla.  962;  Robinson  v.  UEngle^ 
13  Fla.  482,  499;  Dole  v.  McOraw,  71  Mich.  106,  38  N.  W.  686. 

Defendant  in  an  action  for  assault  may  set  up  a  counterclaim  for  damages 
for  an  assault  made  upon  him  by  the  plaintiff  in  the  affray  alluded  to 
in  the  complaint.  Murphy  v.  McQuade,  20  Misc.  671,  46  N.  Y.  Supp. 
382. 

A  cause  of  action  for  conversion  cannot  be  set  up  by  way  of  counterclaim 
in  an  action  on  contract,  under  N.  Y.  Code  Civ.  Proc.  §  501,  unless  it 
arises  out  of  the  contract  or  transaction  set  forth  in  the  complaint  as 
the  foundation  of  plaintiff's  claim.  De  Forest  v.  Andretn,  27  Misc. 
145,  58  N.  Y.  Supp.  358. 

*  Barnes  v.  McMulHns,  78  Mo.  260;  Braithwaite  v.  Akin,  3  N.  D.  365,  56  N. 

W.  133;  Duncan  v.  Magette,  25  Tex.  246;  Knight  v.  Old,  2  Tex.  App. 
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Civ.  Gas.  (Willson)  S  77,  p.  62;  Zeils  t.  Moritg,  1  Utali,  283;  TaZZi 
▼.  Bame9,  64  Wis.  181,  11  N.  W.  478. 

In  some  states  the  right  of  set-off  is  confined  to  mutual  debts,  demamis  oo 
contracts,  etc.;  and  a  tort  cannot  be  set  off,  nor  can  a  set-off  be  allowed. 
In  an  action  for  a  tort.  Nelms  t.  HiU,  85  Ala.  583,  5  Sa  344;  HaU  ▼. 
Penny,  13  Ra.  621;  Lee  r.  Rutledge,  51  Md.  311;  PitU  t.  Holmes,  10 
Cush.  92;  Corey  r.  /ones,  15  Gray,  543;  Bartlett  ▼.  Farrington,  120 
Mass.  284;  Bregee  t.  Bryant,  50  Mich.  136,  15  N.  W.  49;  Ward  ▼.  Will- 
eon,  3  Mich.  1;  AM  y.  Rhoade,  84  Pa.  319;  KitiOien  r.  Smith,  101  Pa. 
452;  Hudson  t.  Nute,  45  V t  66. 

37.  —  double-faced  came  of  action. 

If  plaintiff's  pleading  states  facts  whidi  might  be  r^arded  as  ^i- 
abling  him  to  recover  on  contract  or  in  tort,  as  the  case  might  develop, 
defendant  may  interpose  a  coimterdaim  as  if  the  action  were  unequiv- 
ocally on  contract^ 

^In  an  action  by  a  railroad  against  its  treasurer  for  appropriating  the 
moneys  of  the  company  to  his  own  use,  the  treasurer  may  set  off  his 
claims  against  the  plaintiff,  founded  on  contract,  for  the  payment  of 
which  the  money  had  been  taken.  The  plaintiff's  cause  <^  action  in  such 
a  case  will  be  regarded  as  upon  contract  for  the  purpose  of  allowing 
the  set-off.    8L  Louis,  Ft,  8.  d  W.  R,  Co.  v.  Chenault,  36  Kan.  51. 

38.  —  counterclaim  as  on  contract  by  waiving  tort. 

A  defendant  who  has  a  right  of  action  for  tort  such  that  he  may 
waive  the  tort  and  recover  on  the  contract  implied  by  law,  may  do  so 
by  way  of  counterclaim,  and  it  will  avail  as  a  claim  on  contract^ 

^Fanson  ▼.  Linsley,  20  Kan.  235;  ChalUs  v.  WyKe,  35  Kan.  506,  11  Pac. 
438;  Eversole  y.  Moore,  3  Bush.  49;  Fletcher  v.  Harmon,  78  Me.  465. 
7  Atl.  271;  Hopkins  T.  Megquire,  35  Me.  78;  Webber  v.  Howe,  36  Mich. 
150,  24  Am.  Kep.  590;  Empire  Transp,  Co.  ▼.  Boggiano,  52  Mo.  294; 
Gordon  v.  Bruner,  49  Mo.  570;  City  Nat,  Bank  t.  National  Park  Bank, 
32  Hun,  105. 

Contra,  New  York  v.  Parker  Vein  8.  8,  Co.  8  Bosw.  300,  12  Abb.  Pr.  300; 
Niwon  V.  McCrory,  101  Pa.  289;  Bryoe  v.  Parker,  11  S.  C.  337;  Weii 
Virginia  Transp.  Co.  v.  8weetzer,  25  W.  Va.  434. 

One  whose  goods  have  been  converted  may  waive  the  tort  and  set  up  a 
counterclaim  in  assumpsit  for  their  value,  in  an  action  for  the  purchase 
price  of  other  goods,  although  the  plaintiff  has  not  parted  with  the 
goods  converted,  but  has  appropriated  them  to  his  own  benefit  and  used 
them  up.  8tarr  Cash  Car  Co.  v.  Reinhart,  2  Misc.  116,  20  N.  Y.  Supp. 
872. 

A  society  may  waive  tort  conedstiAg  of  the  conversion  of  its  money  by  its 
treasurer,  and  interpose  a  claim  therefor  as  a  counterclaim  in  an  action 
ex  contractu  by  the  treasurer  agaioBt  it.  Conyngham  r.  8hiei,  20  Misc 
590,  46  N.  Y.  Supp.  374. 
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39.  —allegation  of  "same  transaction/' 

Where  it  is  necessary  to  the  availability  of  a  counterclaim  that  it 
should  have  arisen  out  of  the  same  transaction  as  the  cause  of  action, 
a  general  allegation  that  it  did  so  arise  is  not  enough,  but  facts  must 
be  stated  showing  that  it  did.^  And  if  such  facts  are  stated,  such  a 
general  allegation  is  not  necessary.- 

^Broum  v.  Buckingham,  11  Abb.  Pr.  387,  21  How.  Pr.  190;  Oreen  r.  Par- 
sons, 14  N.  Y.  8.  R.  97|  and  cases  oite(L 

'  Oilpin  V.  Wilson,  53  Ind.  443. 

40.  Time  of  accrual  or  vesting. 

A  counterclaim,  the  availability  of  which  in  the  present  action  de- 
pends on  the  fact  of  its  having  accrued  or  become  vested  in  the  defend- 
ant before  the  action  was  commenced,^  is  bad  on  demurrer  unless  that 
fact  is  alleged.* 

'This  is  not  always  the  case,  as,  for  instance,  in  an  overpayment  pending 
the  suit.  Howard  v.  Johnston,  S2  N.  Y.  271;  and  see  Foulks  v.  Rhodes, 
12  Ney.  225;  Beaver  v.  Beaver,  23  Pa.  167. 

'  Gregory  t.  Gregory,  89  Ind.  345 ;  Rumsey  v.  Robinson,  58  Iowa,  225,  12 
N.  W.  243. 

An  answer  alleging  that  plaintiff  "is  indebted,"  and  that  the  sum  claimed 
"is  now  due,"  is  insufficient.  Rice  ▼.  O'Connor,  10  Abb.  Pr.  362;  May 
Y.  Davidge,  44  Hun,  342. 

An  answer  setting  up  counterclaim  may  be  liberally  construed,  to  show 
that  it  accrued  before  action  brought.     Clift  v.  Northrup,  6  Lans.  330. 

A  plea  of  set-off  which  fails  to  allege  that  the  demand  originated  before 
the  commencement  of  the  action  in  which  it  is  interposed  is  defective. 
Walters  v.  Eaves,  105  Ga.  584,  32  S.  £.  609. 

The  existence  of  the  condition  required  by  N.  Y.  Code  Civ.  Proc.  9  501, 
subd.  2,  that  the  cause  of  action  on  which  the  counterclaim  in  an  action 
on  contract  is  based  shall  exist  at  the  commencement  of  an  action,  is 
sufficiently  shown  by  a  counterclaim  alleging  a  breach  of  a  contract  at 
a  date  prior  to  the  breach  of  the  contract  on  which  the  complaint  is 
based.  Fecke  ▼.  Hydraulic  Oonstr,  Co.  23  App.  IMv.  393,  48  N.  Y.  Supp. 
225,  Affirming  21  Misc.  712,  26  N.  Y.  Civ.  Proc.  Rep.  337,  48  N.  Y.  Supp. 
109. 

41.  Omission  to  ask  affirmative  relief. 

An  answer  is  not  bad  on  demurrer  because  the  special  use  to  be 
made  of  the  facts  set  out  in  the  pleading  was  not  correctly  pointed  out 
therein.^ 

^Dictum  in  Chat  field  ▼.  Simonson,  92  N.  Y.  209,  217   (Citing  Bmery  v. 
Pease,  20  N.  Y.  62;  Williams  v.  Slots,  70  N.  Y.  601) ;  Wait    v.  Ferguson, 
Abb.  Pl.  Vol.  I. — 54. 
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14  Abb.  Pr.  879;  Ivey  ▼.  Drake,  36  Ark.  228,  holding  it  error  to  raBtaiD 
demurrer  even  though  the  answer  failed  to  pray  relief. 

Contra,  Dawley  ▼.  Broum,  9  Hun,  461,  Reversed  in  79  N.  Y.  390,  on  other 
grounds.  Here  the  supreme  court  held  that  an  objection  to  the  form  of 
an  answer  in  not  containing  any  prayer  for  relief,  even  if  that  be  a  de- 
fect, must  be  taken  by  demurrer,  and  it  is  waived  by  going  to  trial 
upon  an  issue  of  fact. 

It  is  to  be  observed  that  the  counterclaim  without  a  prayer  for  relief  maj 
be  good  as  defensive  plea,  and  if  so  is  not  wholly  bad  on  demurrer ;  but, 
according  to  the  better  opinion,  not  good  as  a  foundation  for  an  affirma- 
tive judgment  against  plaintiff  for  an  excess  over  his  claim,  merely  on 
default  of  reply. 

A  counterclaim  for  an  amount  in  excess  of  plaintiff's  claim  is  not  demur- 
rable on  its  face  because  an  affirmative  judgment  is  not  demanded.  Blaut 
V.  Borchardt,  12  Misc.  197,  33  N.  Y.  Supp.  273. 

There  can  be  no  recovery  by  way  of  counterclaim,  where  there  is  no  de- 
mand for  relief  in  the  answer.  Montanye  v.  Montgomery,  47  N.  Y.  S.  B. 
114,  19  N.  Y.  Supp.  655. 

42.  Want  of  jurisdiction. 

Want  of  jurisdiction  over  the  stibject-matter  of  the  cause  of  action 
alleged  as  a  oounterclaim  is  a  ground  of  demurrer.^ 

But  this  rule  does  not  prevent  the  court  from  applying  its  power  to 
require  a  plaintiff  to  do  equity  as  a  condition  of  having  equitable  rc- 
Uef.« 

*  Lyman  v.  Btanton,  40  Kan.  727,  20  Pac.  510;  Cragin  v.  Lovett,  S8  N.  Y. 

258,  2  N.  Y.  Civ.  Proc  Rep.  128,  Reversing  22  Hun,  101. 

K.  Y.  Code  Civ.  Proc.  §  495  (requiring  it  to  be  specially  assigned). 

*  Vail  V.  Jones,  31  Ind.  467. 

So  also  held  of  set-off  of  an  unsettled  account  with  decedent.  Lueore  v. 
Kramer,  22  Iowa,  387. 

43.  Counterclaim  not  aided  by  complaint. 

A  counterclaim*  or  cross-complaint,*  as  a  ground  for  affirmative  re- 
lief, must  be  complete  in  itself ;  and  the  omission  to  allege  a  fact  nec- 
essary to  make  it  out  is  not  aided  by  any  allegation  of  the  complaint, 
unless  it  be  so  referred  to  in  the  counterclaim  as  to  adopt  it  in  effect  as 
a  part  thereof.* 

*  McCullom  V.  LouieviUe,  7  Ky.  L.  Rep.  665;  AUen  v.  DougUue,  29  Kan.  412 

(Brewer,  J.    Ejectment;  answer  setting  up  claim  on  equitable  grounds 
to  have  title  quieted,  but  not  alleging  that  plaintiff  made  an  adverse 

claim). 

So  far  as  this  case  holds  that  the  existence  of  the  complaint  maJcii^  an 
adverse  claim   would  not  dispense  with  allegation  and  evidence  that 
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Pease,  20  N.  Y.  62;  WiUiame  ▼.  Slote,  70  N.  Y.  601) ;  Wait  T.  Perffveon, 
present  practice  requires.    See  chapter  vn.,  f  80,  ante, 

A  counterclaim  is  a  cause  of  action  existing  in  favor  of  defendant  against 
the  plaintiff,  and  must  contain  a  statement  of  such  facts  as  would  be 
requisite  to  the  sufficiency  of  a  complaint,  and  be  complete  within  itself, 
without  reference  to  the  complaint.  Bahcoek  v.  Maxwell,  21  Mont.  507, 
54  Pac  043. 

'Kreichbaum  v.  Melton,  49  Cal.  55;  Merder  v.  Letcts,  39  Cal.  532  (cross-bill 
against  a  codefendant). 

*  Oragin  ▼.  Lovell^  88  N.  Y.  258,  2  N.  Y.  Civ.  Proc.  Kep.  128;  Eeversing  22 
Hun,  101. 

V.  Demitrbeb  by  a  Codefendant. 

44.  Defendant  cannot  demnr  to  codef endant's  answer. 

AllegationB  in  an  answer  purporting  to  present  a  ground  of  affirm- 
ative relief  against  a  codefendant,  but  which  cannot  be  properly  con- 
sidered as  a  part  of  the  litigation  presented  by  the  complaint  and  the 
answers  thereto,  and  are  not  relevant  thereto,  are  not  ground  of  de- 
murrer on  the  part  of  the  codefendant  against  whom  such  relief  is 
claimed.* 

'Smith  ▼.  Eilt<m,  50  Hun,  236,  242,  2  N.  Y.  Supp.  820,  19  N.  Y.  S.  R. 
340,  holding  that  as  they  were  not  demurrable,  a  motion  to  strike  out 
the  allegation  should  be  granted,  but  the  demand  of  relief  should  not 
be  struck  out. 

The  reason  is  not  that  the  court  have  not  power  to  entertain  a  demurrer, 
but  that  demurrer  is  a  dilatory  proceeding;  and  should  not  be  allowed 
to  delay  the  proceeding  to  trial  on  the  issues  tendered  by  plaintiff. 

Compare  Metropolitan  Trust  Co.  t.  Tonatoanda  Valley  d  0.  R,  Co.  18  Abb. 
N.  C.  368,  43  Hun,  521,  Aifirmed,  it  seems,  but  without  opinion,  in  106 
N.  Y.  673,  13  N.  E.  937. 

One  defendant  in  an  action  for  partition  of  land  cannot  in  New  York  de- 
mur to  the  answer  of  a  codefendant.  Stuart  ▼.  Blatohley,  77  Hun,  425, 
28  N.  Y.  Supp.  800,  ASirmdng  8  Misc.  472,  29  N.  Y.  Supp.  547. 


XIV.— DEMURRER  TO  REPLY. 

1.  Influfficieiuy.  6.  Ckninterdaim   against  oountorclum. 

2.  Bad  deniaL  7.  Defendant    may    attack    declantion 
8.  Denial  coupled  with  avoidance.  or  complaint. 

4.  Departure.  8.  Demurrer  to  unauthorized  reply. 

€.  —  allQgationa    in    support    of    com-      9.  Bad  plea  or  answer  reached. 

plaint,  but  without  rariance,  not 

a  departure. 

1.  Insufflcienoy. 

A  reply,  whether  to  a  defense  or  to  a  counterclaim,  which  is  insuffi- 
cient in  law  upon  its  face,  is  demurrable.*  But  the  demurrer  must 
state  the  objection  substantially  as  indicated  by  the  statute.^ 

^  Before  this  was  expressly  authorized  by  N.  Y.  Code  CIt.  Proc  9  493,  it 
had  been  held  that  a  counterclaim  in  a  reply  could  not  be  demurred  to. 
But,  as  noted  on  page  one  of  this  volume,  it  seems  that  a  court  does 
not  need  the  authority  of  a  statute  to  enable  it  to  refuse  to  compel  a 
party  to  go  to  trial  on  an  insufficient  pleading  of  his  adyersary. 

A  reply  which  alleges  no  new  facts,  but  only  repeats  facte  alleged  in  the 
answer  or  defense  replied  to,  and  claims  that  they  avoid  its  effect,  is 
bad  on  demurrer.  Croome  ▼.  Craig,  53  Hun,  350,  6  N.  Y.  Supp.  136. 
But  this  can  rarely,  if  ever,  avail  to  sustain  a  demurrer  to  a  reply,  be- 
cause the  court  should  give  judgment  against  the  bad  answer.  See 
chapter  xin.,  |  14,  ante. 

Objection  that  the  facts  stated  in  a  reply  were  insufficient  to  show  that  & 
judgment  set  up  by  one  of  the  defendants  in  an  action  to  foreclose  a 
mortgage  was  void,  should  be  taken  by  demurrer,  and  not  by  motica. 
Kiger  v.  Caufield,  17  Wash.  417,  49  Pac  1064. 

The  statutory  ground  (Ind.  Rev.  Stat.  1881,  {  357),  "that  the  facts  therein 
stated  are  not  sufficient  to  avoid  the  answer,"  is  not  sufficiently  stated 
by  saying  that  ''the  reply  does  not  state  facts  sufficient  to  constitute  & 
good  reply  to  the  defendant's  answer,  to  which  it  is  directed."  Peden  r 
Mail,  118  Ind.  556,  20  N.  £.  493  (Citing  Lane  v.  State,  7  Ind.  426;  Ten- 
brook  V.  Brotcn,  17  Ind.  410;  Gordon  r.  Swift,  39  Ind.  212;  Reed  ▼. 
Biggins,  86  Ind.  143;  Pine  Civil  Ttop,  Y.  Huher  Mfg,  Co.  83  Ind.  121; 
Qrubhe  v.  King,  117  Ind.  243,  20  N.  K  142). 

It  is  not  error  to  sustain  a  demurrer  to  part  of  a  reply,  where  the  facts 
therein  alleged  might  be  proved  under  the  general  denial  also  coih 
tained  in  the  reply.  Hillenbrand  v.  Stockman,  123  Ind.  598,  24  N.  E. 
370. 

And  a  demurrer  to  a  paragraph  of  a  reply,  "for  the  reason  that  the  aamt 
does  not  state  facts  sufficient  to  constitute  a  cause  of  reply  herein/' 
852 
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U  not  a  OQmpHaooe  with  Homer*8  ReT.  Stat.  (Ind.)  1897,  9  367,  pro- 
viding that  a  "defendant  may  demur  to  aoy  paragraph  of  the  reply  oo 
the  ground  that  the  facts  stated  therein  are  not  suffioient  to  avoid  the 
paragraph  of  ansrwer."  Pritchett  r.  UoOaughey,  151  Ind.  638,  62  N.  £. 
397. 

A  demurrer  to  a  replication  on  the  ground  that  "it  presents  an  immaterial 
issue,"  and  that  "it  is  no  Answer  to  the  plea,"  is  general,  and  properly 
overruled  under  Ala.  Code,  f  2690,  providing  that  no  demurrer  in  plead- 
ing can  he  allowed  hut  to  matter  of  substance  which  the  party  ob- 
jecting specifies,  and  that  no  objection  can  be  tsken  or  allowed  which  is 
not  distinctly  stated  is  the  demurrer.  MiUigan  v.  Pollard,  112  Ala. 
465,  20  So.  620. 

2.  Bad  denial. 

Where;  as  at  common  law,  a  replicatioji  is  used  to  pnt  in  issne  the 
allegations  of  a  plea,  a  replication  which  merely  gives  an  inconsistent 
version  of  the  matter  alleged  in  the  plea,  without  denying  defendant's 
version  of  it,  is  bad  on  demurrer.* 

^United  Statet  v.  Buford,  3  Pet.  12y  7  L.  ed.  585.  Compare  ff  16-19,  chapter 
zm.,  ofits. 

3.  Denial  coupled  with  avoidance. 

Under  the  new  procedure,  a  reply  is  not  bad,  on  demurrer,  because 
it  denies  allegations  of  the  answer  setting  up  a  counterclaim,  and  also 
contains  new  matter  in  avoidance.* 

*  Del  Valle  v.  ^ot^ofro,  21  Abb.  N.  C.  136,  decided  under  N.  Y.  Code  Civ. 
Proc.  S  514,  providing  that  such  reply  may  contain  a  denial  of  each 
material  allegation  of  the  answer,  and  also  new  matter  not  inconsistent 
with  the  complaint  constituting  a  defense  to  the  counterclaim.  By 
S  517,  the  reply,  may  contain  two  or  more  distinct  avoidances  to  the 
same  counterclaim. 

4.  Departure. 

A  reply  departing  from  the  original  cause  of  action  is  bad  on  de- 
murrer.* 

A  reply  which  sets  up  an  additional  cause  of  action  or  distinct 
ground  of  recovery,  as  in  addition  to  that  relied  on  in  the  original 
complaint,'  or  which  contains  allegations  inconsistent  with  material 
allegations  in  the  complaint,'  is  a  departure  within  thia  rule.  But 
inconsistency  with  an  immaterial  allegation  is  nol^ 

^EnnU  T.  Case  Mfg.  Co.  30  Fed.  487;  8tem$  v.  Patterson,  U  Johns.  132; 
White  V.  Joy,  11  How.  Pr.  36,  Beversed  on  the  ground  that  the  reply  in 
this  case  was  not  fi  departure,  in  13  N.  T.  83;  Herf  d  P.  Chemicai  Oo. 
V.  Lackawanna  Line,  70  Mo.  App.  274. 
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Departure  In  a  reply  should  be  taken  advanta^  of  by  special  demimer  or 
motion  to  strike  out  Bishop  v.  Travia,  51  Minn.  183,  53  N.  W.  461 
(Citing  Bauaman  r.  Woodman,  33  Minn.  512,  24  N.  W.  ID6). 

'Holmes  ▼.  Seashore  Electric  R.  Co.  57  N.  J.  L.  16,  20  Atl.  419;  Hanover 
y.  Ins.  Co,  ▼.  Browfi,  77  Md.  64,  25  Atl.  989,  27  Atl.  314;  Beimeti  v. 
CoimooHcvi  F,  Ins.  Co,  27  Ohio  L.  J.  15. 

Hatter  which  explains  and  fortifies  the  previous  pleading,  or  which  but 
restates  with  greater  particularity  and  exactness  the  cause  of  action 
already  set  up  in  the  complaint,  is  not  a  departure.  Bishop  t.  Travis, 
51  Minn.  183,  53  N.  W.  461. 

And  a  reply  in  quo  warranto  which  sets  up  particular  facts  claimed  to  show 
that  defendant  company  is  exercising  frandii.ses  and  privileges  which  it 
may  once  have  had,  but  does  not  now  possess,  is  not  demurrable  for 
departure  from  the  petition,  but  it  supports  and  fortifies  it.  State  v. 
Walnut  HilUy  M,  d  P.  R,  Co,  13  Ohio  C.  0.  375. 

Where  the  complaint  seeks  recovery  for  the  death  of  plaintiff's  intestate 
in  a  railway  collision,  because  of  the  failure  of  the  employees  on  a  sec- 
tion of  a  train  preceding  the  section  on  which  plaintiff's  intestate  was 
engineer  to  notify  him  of  an  accident,  whereby  they  were  unable  to 
move  their  train  from  the  main  track,  a  replication  alleging  the  failure 
of  the  employees  on  the  intestate's  train  to  respond  to  his  caU  for 
brakes,  for  the  purpose  of  meeting  a  plea  setting  out  a  rule  of  the  com- 
pany that  trains  must  be  under  control  at  the  point  at  which  the 
accident  happened,  is  not  demurrable  for  departure.  LouisviUe  d  N. 
R,  Co,  r,  Mothershed,  121  Ala.  650,  26  So.  10. 

In  an  action  on  a  fire  insurance  policy,  where  the  answer  avers  that  the 
policy  was  delivered  without  consideration,  a  reply  which  sets  forth 
payments  on  the  policy  is  not  a  departure  from  the  oomplainL  Ohio 
Farmers*  Ins,  Co,  ▼.  Siotcman,  16  Ind.  App.  205,  44  N.  £.  558. 

8o,  a  replication  by  an  administrator  in  anawer  to  a  plea  of  Uie  statute  of 
limitations,  averring  a  promise  to  himself  within  the  statutory  period, 
is  bad  on  demurrer  for  departure  from  the  declaration,  which  avers  a 
promise  to  the  decedent.    Burdicfc  v.  Kenyan,  20  R.  I.  498,  40  Atl.  99. 

And  a  replication  setting  up  wantonness,  wilfulness,  and  reckles-sness  in 
an  action  for  negligence  in  which  the  complaint  relies  on  negligerce 
merely,  is  demurrable  for  departure  in  pleading.  (George  v.  Mobile  d  0. 
R,  Co,  109  Ala.  245,  19  So.  784. 

Where  a  carrier  is  sued  for  the  value  of  a  mule  killed  in  transportation, 
and  the  answer  sets  up  a  counterclaim  for  the  freight  agreed  upon,  a 
reply  alleging  injuries  to  other  mules  shipped  at  the  same  time  la  de- 
murrable for  departure.  Plaintiff,  having  but  a  single  cause  of  Mtion. 
could  not  divide  it  and  set  up  a  new  complaint  in  a  reply,  or  all^ 
therdn  an  additional  breach  of  the  contract  by  way  of  oounterdaim. 
Mount  T.  Louisville  d  N,  R,  Co,  2  Ky.  L.  Rep.  221. 

^wiA  in  an  action  on  a  note,  where  defendant  haa  answered  with  a  good  de- 
fense of  non-negotiability,  a  reply  whidh  pleads  a  statute  giving  an  ex- 
oeptional  and  particular  right  by  making  .the  paper  negotiable,  is  de- 
murrable as  a  departure  from  the  general  right  invoked  by  the  com- 
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plaint.  Midland  Steel  Co.  ▼.  Citizens'  Nat.  Bank,  26  Ind.  A  pp.  71,  59 
N.  E.  211  (Citing  Yeatman  v.  Cullen,  5  Blackf.  240,  3  Co.  Litt.  346; 
WelUi  V.  Teall,  5  Blackf.  306;  Will  v.  Whitney,  15  Ind.  191;  Hopkins 
V,  Greenshurg,  K.  d  C.  Tump,  Co.  46  Ind.  187;  Haas  v.  Shaw,  91  Ind. 
384,  4G  Am.  Rep.  607;  McAroy  ▼.  Wright,  25  Ind.  22;  Burtoh  v.  State, 
17  Ind.  506 ;  Vnion  P.  R,  Co.  v.  Wyler,  158  U.  S.  286,  39  L.  ed.  983,  15 
Sup.  Ct.  Rep.  877;  Bolton  v.  Georgia  P.  R.  Co.  83  Ga.  659,  10  S.  E.  352; 
Botcer  v.  Thomas,  69  Ga.  47;  Nance  v.  Thompson,  1  Sneed,  321;  Nash- 
ville, C,  d  St.  L,  R,  Co.  V.  Foster,  10  Lea,  351;  Thomas  v.  Fame  Ins.  Co. 
108  111.  91;  Robertson  v.  Mollhenny,  59  Tex.  615;  lfar*tn  v.  Young,  85 
N.  C.  156;  Guild  v.  Poriker,  43  N.  J.  L.  430;  Hta«  v.  Auld,  11  Kan.  176; 
2Vorffc  Chicago  Rolling  Mill  Co.  v.  Monka,  107  111.  340;  fiTiJe  v.  WcZfa, 
17  111.  88;  Marder  v.  TrW^Ti*,  70  Iowa,  42,  29  N.  W.  799;  Noel  v.  Aron 
£Mi88.]  8  So.  647;  Savage  v.  Atfccn,  21  Neb.  605,  33  N.  W.  241;  Hast- 
ings School  Dist.  V.  Caldtoell,  16  Neb.  6S,  19  N.  W.  634 ;  Wilson  v.  /o?in- 
«on  [N.  J.  L.]  29  Atl.  419;  Spencer  v.  Southv^ck,  10  Johns.  259;  Stems 
V.  Patterson,  14  Johns.  132;  Netocomh  v.  Weber,  1  Cin.  Super.  Ct.  12; 
Scott  V.  Insurance  Co.  9  Phila.  266;  Z)i6&Ze  y.  De  Mattos,  8  Wash.  542, 
36  Pac.  485;  Clark  v.  Shemian,  5  Wash.  681,  32  Pac.  771;  Campbell  y. 
IfcWen,  61  Wis.  612,  21  N.  W.  864;  Burdell  v.  Denig,  15  Fed.  397;  Dur- 
Wn  y.  Fisk,  16  Ohio  St.  533). 

But  a  replj  in  an  action  on  original  indebtedness  is  not  demurrable  for 
departure  from  the  complaint,  because  it  shows  an  alleged  payment  by 
defendant  of  such  indebtedness  by  the  check  of  a  third  person  where 
such  payment  was  a  conditional  payment,  and  did  not  satisfy  the  debt. 
Coof  y.  Hayes,  18  Ind.  App.  220,  47  N.  K  844. 

And  in  an  action  for  breach  of  a  contract  in  which  the  answer  alleges 
a  waiyer  of  the  same,  a  reply  which  avers  that  defendant  has  failed 
to  comply  with  the  conditions  of  the  waiver  is  not  demurrable  for  de- 
parture.     Mollyneaum  y.  Wittenberg,  39  Neb.  547,  58  N.  W.  205. 

But  a  reply  alleging  examination,  in  ignorance  of  fact  that  the  condition 
involved  damage,  and  that  defendant  fraudulently  concealed  the  fact; 
and  that  he  afterwards  promised  to  pay  the  damages, — ^is  demurrable 
aA  a  departure  from  a  complaint  for  inducing  to  buy  damaged  goods 
without  examination.    McAroy  v.  Wright,  25  Ind.  22. 

Compare  Brown  v.  First  Nat.  Bank,  115  Ind.  572,  18  N.  E.  56  (Complaint 
by  assignee  on  notes.  Answer, — fraud  of  payee  in  obtaining  them,  and 
want  of  consideration.  Reply, — ^that  defendant,  after  assignment 
to  plaintiff  and  before  maturity,  obtained  from  him  an  extension  of  time 
on  a  promise  to  pay  them.  Held,  an  avoidance  of  the  answer,  and  not 
a  departure). 

Wliether  a  counterclaim  to  a  counterclaim  can  be  pleaded,  compare  Blount 
v.  Rick,  107  Ind.  238,  5  N.  E.  898,  8  N.  E.  108;  holding  that  as  the 
counterclaim  could  be  interposed  if  defendant  had  brought  a  separate 
action  on  his  cross-demand,  there  is  no  good  reason  wliy  it  cannot  be 
interposed  when  he  sets  it  up  by  ffet-off  in  the  nature  of  cross-complaint. 

(A  mere  set-off  can  be  interposed  against  a  counterclaim,  under  the  New 
York  practice,  without  pleading  it;  the  rule  in  the  case  above  stated 
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being  eonfined  to  a  "oounterelAim/'  lirietly  io  called,  tliat  is,  a  de- 
maad  on  wbioh  ma  affinnatiTe  judgment  is  required.] 

*St.  Onge  ▼.  WeBteheiter  F.  In$.  Co,  80  Fed.  703;  Shaw  r.  Jcnet,  156  lod. 
60,  59  N.  K  166. 

In  an  action  by  a  lessor  against  an  assignee  of  the  lease,  to  recover  rent, 
where  the  defense  sets  up  an  assignment  of  the  lease  prior  to  the  com- 
mencement of  the  action,  a  replication  whidi  avers  an  assignment  under 
seal  to  the  defendant,  ezecnted  by  the  lessor  and  lessee,  is  a  dear  de- 
parture and  demurrable,  since  the  action  is  based  on  priyity  of  estate. 
Heid  v.  John  F,  Wietsner  Brmcing  Co,  88  Md.  234,  40  Atl.  877. 

« I  Chatty,  PL  16th  Am.  ed.  674*;  BvBKop  t.  Tracia,  51  Minn.  183,  53  N. 
W.  461. 

8.  —  allegations  in  support  of  complaint,  but  without  varianeey  not  a 
departure. 
It  is  not  a  departure  to  set  up  new  matter  not  oonstitutiiig  another 
cause  of  action  or  ground  of  recovery,  and  not  inconsistent  with  the 
allegations  of  the  complaint,  but  only  going  to  support  them  by  alleg- 
ing a  waiver  in  the  nature  of  an  equitable  estoppel  precluding  defend- 
ant from  relying  on  the  defense  he  has  alleged.^ 

« Bv>eetaer  r.  Odd  FeUotot  Mut.  Aid  Aeao.  117  Ind.  97,  19  N.  E.  722,  holding 
that  a  reply  which  sets  up  a  waiver  of  prompt  payment  of  assessments 
is  not  open  to  objection  on  demurrer  as  a  departure  (Citing  Fanning  r. 
Insurance  Co,  37  Ohio  St.  344). 

See  also  note  2  under  9  4,  tiipra. 

In  a  suit  to  recover  the  price  of  materials  furnished  a  contractor,  where  the 
answer  sets  up  a  contract,  and  avers  plaintiff's  failure  to  perform  it, 
alleging  damages  for  such  failure,  the  reply  may  deny  the  averments 
in  regard  to  the  contract,  and  aver  a  waiver  on  the  part  of  the  de- 
fendant of  the  time  for  delivery  and  the  amount  to  be  delivered,  and  a 
readiness  on  the  part  of  plaintiff  to  deliver.  McDonough  ▼.  Evans 
Marble  Co,  50  C.  G.  A.  403,  112  Fed.  634  (motion  to  strike). 

And  see  QUckler  v.  Slavery,  5  S.  D.  364,  69  N.  W.  323,  holding  that  in  an 
action  in  which  plaintiffs  allege  a  full  compliance  on  their  part  with  an 
agreement  to  deliver  as  called  for  by  defendant  beef  cattle  of  a  pre- 
scribed quality,  condition,  and  average  weight,  and  a  refusal  by  de- 
fendant to  receive  the  cattle  last  offered,-  to  which  defendant  pleads 
a  counterclaim  for  damages  on  the  ground  that  the  cattle  refused  did 
not  fulfill  the  requirements  of  the  contract  as  to  quality  ami  weight,— 
a  reply  that  defendant  agreed  that  if  plaintiffs  would  put  into  the 
earlier  deliveries  their  best  and  heaviest  cattle  he  would  accept  the  re- 
mainder on  the  contract,  and  that  by  doing  so  the  average  weight  of 
the  remainder  was  materially  reduced,  although  the  average  of  the  herd 
at  the  beginning  greatly  exceeded  the  requirement  of  the  contract,  is  not 
inconsistent  with  the  cause  of  action  stated  in  the  complaint,  and  is 
proper  as  setting  up  facts  which  ought  to  estop  defendant  from  assert- 
ing his  counterclaim. 
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6.  Counterclaim  against  counterclaim. 

In  those  states  in  which  a  matter  set  up  as  a  counterclaim  or  setroS 
is  regarded  as  in  the  nature  of  a  cross-action,  plaintiff  may  plead  by 
way  of  replication  a  set-off  to  the  counterclaim.^ 

It  is  sufficient  in  such  case  that  the  demand  so  set  up  was  due  the 
plaintiff  at  the  time  the  defendant  pleaded  his  set-off  or  counterclaim.^ 

*  Blount  v.  Rick,  107  Ind.  238,  5  N.  £.  BBS,  8  N.  E.  108  (suit  on  note.  Set- 
off. Reply  of  set-off.  Held,  proper  to  overrule  demurrer  to  reply.  One 
having  a  note  and  an  account  against  another  may  sue  upon  the  note 
and  reply  the  account  as  a  set-off  against  an  equal  amount  pleaded  as 
a  set-off  [Citing  Hoitae  v.  McKinney,  54  Ind.  240;  Turner  v.  Simpson^ 
12  Ind.  413;  Reilly  ▼.  Rucker,  16  Ind.  303;  Currrm  v.  Curran,  40  Ind. 
473;  Rev.  Stat.  {  367]) ;  Cox  v.  Jordan,  86  111.  560  (distress  warrant 
for  rent.  Plea  of  set-off.  Declaration  in  assumpsit  on  other  claims 
against  defendant,  as  a  replication,  and  defendant's  plea  of  general 
issue,  ordered  stricken  from  the  flies,  and  judgment  for  excess  for  de- 
fendant. Held,  erroneous.  Plea  of  set-off  hy  defendant  is  a  cross- 
action,  and  stands  for  his  declaration;  and  as  to  that  cross-action, 
plaintiff  in  the  original  action  is  a  defendant,  and  may  avail  himself  of 
the  statute  allowing  a  plea  of  set-off.  His  replication  of  set-off  to 
counterclaim  of  defendant  was  available,  but  only  as  a  defense.  Re- 
versed). 

Oalligan  v.  Fannan,  9  Allen,  192  (it  is  allowable  for  plaintiff  to  file  A 
set-off  in  reply  to  a  set-off  on  which  defendant  relies). 

Bill  V.  Roberta,  86  Ala.  523,  6  So.  39  (action  on  note.  Plea  of 
set-off.  Charge  of  court  excepted  to.  Held,  a  plea  of  set-off 
of  an  account  for  moneys  collected  by  plaintiff  for  defendant  may 
be  resisted  by  plaintiff's  showing,  tmder  a  special  replication, 
that  those  moneys  were  applied  by  agreement,  or  by  direction  of 
defendant,  to  the  payment  of  another  claim  held  by  plaintiff  against 
him;  such  an  application  is  not  made  by  the  law,  in  absence  of  action 
by  parties ;  and  a  charge  authorizing  the  jury  to  set  off  the  claim  other 
than  the  one  on  which  defendant  waa  sued  against  his  set-off,  waa 
error.    Reversed  and  remanded). 

Peden  v.  Mail,  118  Ind.  556,  20  N.  E.  493,  is  an  action  for  work  and  labor, 
and  on  contract  of  partnership  in  farming  wherein  it  is  held  that  a 
set-off  may  be  pleaded  to  a  set-off. 

Under  Ind.  Rev.  Stat.  1881,  {  357,  which  allows  a  reply  to  new  matter  in 
an  answer,  of  "any  new  matter  which  supports  the  complaint  and  avoids 
the  matter  in  such  paragraph  of  the  answer,"  a  counterclaim  may  be 
set  up  as  a  reply  to  a  counterclaim.  Small  v.  Kennedy,  137  Ind.  299, 
19  L.  R.  A.  337,  33  N.  E.  674. 

In  an  action  for  goods  sold  and  delivered  where  the  def aidant  interposes 
a  counterclaim,  the  reply  may  set  up  additional  credits  in  response 
thereto.  Coombs  Commission  Co.  v.  Block,  130  Mo.  668,  32  8.  W.  1139. 

'Blount  V.  Rick,  107  Ind.  238,  5  N.  E.  898,  8  N.  E.  108  (suit  on  note.  Set- 
off. Reply  of  set-off.  In  petition  for  rehearing,  question  of  right  to 
reply  as  set-off  a  claim  not  held  when  suit  was  commenced  having  been 
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pressed,  it  was  held  that  plaintiff  oould  reply  to  a  set-off  pleaded  any 
claim  existing  agaijist  defendant  at  the  time  he  filed  his  plea.  A  plea  of 
set-off  is  in  its  nature  a  cross-action  [Citing  Kennedy  ▼.  Richard.%<m, 
70  Ind.  524;  Boil  v.  Simms,  60  Ind.  162;  Mullendore  v.  Scott,  45  Inl 
113;  Eicing  v.  Patteraor^  35  Ind.  326;  Shoemaker  t.  Smith,  74  Ind.  71, 
DoKidaon  t.  Remington,  12  How.  Pr.  310],  and  its  filing  the  commence- 
ment of  the  action.  As  to  Right  to  File  Reply,  see  Rev.  Stat.  Si  347, 
348,  367.    Petition  overruled). 

A  matter  of  set-off  pleaded  bj  way  of  reply  to  an  answer  of  set-ofT  of  a 
debt  assigned  to  defendant,  consisting  of  a  debt  to  plaintiff  by  defend- 
ant's assignor,  must  be  shown  by  the  reply  to  have  accrued  at  such  t 
time  as  to  entitle  plaintiff  to  have  it  set  off  as  against  defendant's  claim 
of  set-off.    Francis  v.  Leah,  6  Ind.  App.  411,  33  N.  £.  807. 

In  an  action  against  several  defendants  upon  a  contract  which  by  statu- 
tory construction  was  joint  and  several,  a  reply  to  a  counterclaim  of  a 
debt  due  to  one  individually,  setting  up  a  claim  against  such  defendant 
as  an  offset,  does  not  set  up  a  new  cause  of  action,  but  only  bars  the 
counterclaim.    Mart  land  v.  Holton,  44  Mo.  58. 

A  plaintiff  cannot  set  up  by  way  of  defense  to  set-off,  a  demand  against  de- 
fendant that  he  might  have  included  in  his  petition.  Datcaon  v.  Dillon, 
26  Mo.  395. 

K.  Y.  Code  Civ.  Proc.  §  514,  providing  that  a  reply  may  contain  a  general 
or  specific  denial,  or  new  matter  constituting  a  defense  to  the  counter- 
claim, does  not  authorize  the  setting  up  of  an  independent  counterclaim 
in  the  reply.  Cohn  v.  Huason,  66  How.  Pr.  150 ;  Hatfield  v.  Todd,  13  N. 
Y.  Civ.  Proc.  Rep.  265 ;  White  v.  Joy,  13  N.  Y.  83.  Contra,  Miller  v. 
Laaee,  0  How.  Pr.  356.  If  a  counterclaim  is  so  pleaded,  the  objectioo 
should  be  taken  by  a  motion  to  strike  out,  and  not  by  demurrer.  Hat- 
field V.  Todd,  13  N.  Y.  Civ.  Proc  Rep.  265,  N.  Y.  Code  Civ.  Proc  f  493. 

7.  Defendant  may  attack  declaration  or  complaint. 

On  demurrer  to  a  reply  or  replication,  the  demurrant  may  attack 
Che  complaint  or  declaration.* 

^People  ex  rel  Weber  v.  Spring  Valley,  129  III.  169,  21  X.  E.  843  (informa- 
tion) ;  Cheatnut  v.  Cheatnut,  77  111.  346  (scire  facias). 

Compare  Oilhert  v.  Bakea,  106  Ind.  558,  7  N.  E.  257.  It  seems  that  where 
the  answer  of  the  defendant  is  held  good  on  demurrer,  a  demurrer  to 
the  reply  will  not  be  carried  back  to  the  complaint  by  the  court,  of  its 
own  motion. 

After  defendants  have  pleaded  the  general  issue  to  the  whole  declaration, 
they  cannot,  on  demurrer  to  the  replication,  object  to  the  declaration. 
Wheeler  v.  Curtia,  11  Wend.  663. 

Whether  the  Waiver  of  Special  Grounds  of  Demurrer,  by  not  Interposing  a 
Demurrer,  Precludes  the  Party  from  Interposing  the  Objection  when  hia 
Adversary  Demurs,  see  chapter  xm.,  §i  14,  15,  ante, 

Por  Other  Restrictions  on  the  Principle  That  a  Demurrer  Searches  the  Pre- 
vious Record,  see  Dkmurbeb  to  Aktsweb,  chapter  xrn.,  ante. 
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8.  Demurrer  to  unantliorized  reply. 

Where  a  plaintifi  voliuitarily  8er\'es  a  reply  in  a  case  where  it  is 
neither  required  by  law  nor  directed  by  the  court,  the  court  will  not 
<3onsider  its  suiTiciency  upon  demurrer  thereto.^ 

^  Avery  v.  ATeio  York  C.  d  H,  R.  R,  Co,  24  N.  Y.  S.  R.  918,  6  N.  Y.  Supp. 
547,  holding  that  the  demurrer  should  be  set  aside  as  unauthorized. 

This  case  can  hardly  be  regarded  as  holding  it  error  for  the  court  to  refuse 
to  entertain  a  demurrer  to  an  insufficient  reply  in  such  a  case,  for  the 
court  is  never  bound  to  require  a  party  to  go  to  trial  on  an  insufficient 
pleading  of  his  adversary;  but  the  ruling  may  be  sustained  on  the 
ground  that  it  is  discretionary  with  the  court  to  leave  the  party  to  his 
motion,  and  that  the  general  term  can  revise  the  exercise  of  discretion 
by  the  special  term  on  tlus  point. 

9.  Bad  plea  or  answer  reached. 

A  demurrer  to  a  replication  to  a  plea  or  answer  substantially  bad 
wiU  be  carried  back  to  the  plea  or  answer^  although  the  replication  it- 
self is  bad.^ 

The  omission  to  demur  to  such  plea  or  answer  is  not  a  waiver  of 
the  objection,  such  as  to  preclude  its  being  raised  on  a  hearing  of 
the  subsequent  demurrer  interposed  by  the  adverse  party .^ 

But  a  demurrer  to  replication  will  not  reach  a  plea  to  which  a  de- 
murrer was  overruled.* 

^Knight  v.  Latorenoe,  19  Colo.  425,  36  Pac  242;  Frew  v.  Richardson,  97  111. 
App.  18;  State  ex  rel,  Vicksburg  v.  Washington  Steam  F.  Co.  No.  5,  70 
Miss.  449, 24  So.  877 ;  Kent  v.  Miles,  65  Vt.  582,  27  Atl.  194 ;  Olcns  Falln 
"Nat,  Bank  v.  Cramton,  72  Fed.  734  (plea  in  abatement)  ;  Phoenix  Ins. 
Co.  V.  Hedrickf  73  111.  App.  601  (plea  in  abatement)  Affirmed  in  178  111. 
212,  52  N.  E.  1034. 

'Schalucky  v.  Field,  124  111.  617,  16  N.  E.  904;  Stoddard  v.  Onandaga  Anr 
nual  Conference,  12  Barb.  573;  Finch  v.  Oaligher,  181  111.  625,  54  N.  K 
611  (plea  in  abatement). 

A  demurrer  to  a  reply,  on  the  ground  that  it  states  a  mere  conclusion, 
shoul-d  be  carried  back  to  the  answer  and  sustained,  where  the  averment 
in  the  reply  is  in  contravention  of  a  conclusion  pleaded  in  the  answer. 
Mackin  v.  WiUon,  20  Ky.  L.  Rep.  218,  45  S.  W.  663. 

*  Menifee  v.  Clark,  35  Ind.  304. 

For  Some  Restrictions  on  This  Rule,  see  Deuurbcb  to  Answer,  chapter 
xui.,  I  14,  ante. 

^Fish  V.  Farwell,  160  111.  236,  43  N.  E.  367. 

In  Lafayette  Bridge  Co.  v.  Streator,  105  Fed.  720,  it  is  held  that  the  fact 
that  a  demurrer  to  the  plea  has  been  overruled  by  another  judge  of  co- 
ordinate jurisdiction  will  not  prevent  a  demurrer  to  the  replication 
reaching  a  fault  in  said  plea,  where  practically  the  decision  of  each 
subsequent  step  in  the  litigation  is  dependent  upon  a  fundamental  prop- 
osition whereon  such  prior  ruling  is  erroneous. 
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I.  To    SUPPLDCEHTAL   COUVLAXJTt, 

1.  In  general. 

2.  Facto  which  occurred  before 

suit  commenced. 

3.  Facte  subsequent  but  essen- 

tial to  cause  of  action. 

4.  Curing  defect  of  parties. 

5.  Facto  merely  additional. 

0.  Unneoessaiy     rehearsal     of 
original. 
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7.  Demurrer  lies. 

8.  Defense    arising   after   suit^ 

in  kgal  actaon. 
0.  Defense    arising   after   Biiit» 
in  equitoLble  action. 

10.  Right  of  new  party  to  an- 

swer. 

11.  Leave  to  plead  need  not  be 

alleged. 

12.  Demand  of  relief. 


L  To  Supplemental  Cowplaint. 

1.  In  general. 

A  demurrer  cannot  properly  be  addressed  to  the  supplemental  com- 
plaint alone,^  as  a  supplemental  complaint  is  not  a  substitute  for  the 
original  complaint^  but  both  stand  as  one  pleading.' 

>  Barker  t.  Prieer,  160  Ind.  4,  48  N.  E.  4;  Letcts  ▼.  Rowiand,  131  Ind.  37,  30 
N.  E.  796. 

Howeyer,  it  baa  been  beld  tbat  tbere  was  no  rcTersible  error  in  sustaining 
demurrer  to  a  supplemental  complaint,  after  demurrer  bad  been  allowed 
to  tbe  complaint,  where  substantial  justice  appeared  to  have  been  done. 
BUU  y.  IndianapolU,  148  Ind.  70,  47  N.  E.  218. 

*  Barker  y.  Prvser,  150  Ind.  4,  48  N.  E.  4;  Leiris  y.  Rowland,  131  Ind.  37, 
30  N.  E.  706. 

2.  Facts  which  occurred  before  suit  commenced. 

In  equity,  a  supplemental  bill  is  demurrable  if  it  appears  upon  its 
face  that  all  the  matters  alleged  therein  occurred  before  the  suit  was 
commenced,  and  might  have  been  stated  in  the  original  complaint  by 
amendment.* 

But  under  the  Code  a  supplemental  pleading  may  allege  any  mate- 
rial facts  which  occui-red  after  the  former  pleading  of  the  party,  or  of 
which  he  was  ignorant  when  it  was  made.* 

Hcnoe  a  supplemental  complaint  alleging  material  facts  whidi  oc- 
curred before  suit,  or  before  the  fonner  pleading,  is  not  therefore  de- 
murrable if  it  also  appear  that  the  party  was  ignorant  of  them  when 
the  former  pleading  was  made.* 

860 
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^Stafford  v.  Hotolett,  1  Paige,  200;  Fulton  Bank  ▼.  New  York  d  B.  CancM 
Co.  4  Paige,  127,  132,  holding  that  objection  must  be  made  by  demurrvr, 
plea,  or  answer,  and  therefore  the  objection  ia  too  late  for  the  first  tf//Afl 
at  the  hearing. 

*  N.  Y.  Code  Ciy.  Proc  §  544.    The  office  of  a  supplemental  pleading  is  <irk\y 

to  set  up  material  facts  which  have  occurred  since  the  party  put  l>)  hia 
former  pleading,  or  of  which  he  was  then  ignorant.  Reynolds  v.  HSina 
L,  Ina.  Co.  11  App.  Div.  99,  42  N.  Y.  Supp.  1058. 

*  A  supplemental  bill  setting  up  frauds  committed  before  the  commen«r«ment 

of  the  suit,  but  not  discovered  until  after  the  filing  of  an  amendM  bill, 
which  asks  for  additional  relief  on  account  thereof,  is  not  demirrrable 
where  the  general  character  of  the  suit  ia  not  changed.  Nevada  Siokel 
Syndioate  v.  National  Nickel  Co.  86  Fed.  486. 

3.  Facts  subsequent  but  essential  to  cause  of  action. 

A  supplemental  complaint  is  demurrable  as  insufficient,*  if  a  fact 
alleged  in  it,  because  essential  to  make  out  the  original  cause  of  ac- 
tion,^ and  not  merely  formal,^  is  alleged  as  having  occurred  sinct  the 
commencement  of  the  action ;  but  it  is  not  demurrable  if  it  sufficiently 
alleges  facts  which  have  occurred  pending  the  suit,  and  whicb  vary 
the  relief  to  which  the  plaintiff  is  ahown  to  be  entitled  by  the  or  ginal 
complaint,*  or  which  show  another  ground  for  the  same  relief.* 

*  See,  for  instance,  Kelsey  ▼.  Jewett,  34  Hun,  11. 

A  demurrer  was  held  not  frivolous  in  J.  G.  Hoffman  Mfg,  Co.  v.  Re  id,  8  N. 
Y.  Civ.  Proc.  Rep.  277,  26  Abb.  N.  C.  19,  note.  The  objection  on  which 
it  was  attacked  as  frivolous  was  that  it  did  not  show  the  natuie  of  the 
cause  of  action,  nor  show  that  the  cause  of  action  survived  the  death  of 
the  original  plaintiff.  Demurrers  have  been  sometimes  overruled  on  the 
ground  that  the  statute  does  not  expressly  authorize  them.  But  see  p. 
1,  and  notes,  and  N.  Y.  Ck>de  Civ.  Proc  $  217. 

*Pinch  V.  Anthony,  10  Allen,  470,  477  (but  holding  that  failing  to  demur 
and  going  into  a  hearing  on  the  merits  without  objecting,  waives  the  ob- 
jection) ;  Lowry  v.  Harris,  12  Minn.  255,  Oil.  166;  McCullough  v.  Colby, 
4  Bosw.  603;  again,  5  Bosw.  477  (issue  of  an  execution  pending  a  cred- 
itor's action  instead  of  before  commenoing  it) . 

A  supplemental  petition  in  an  action  on  an  insurance  policy,  setting  out  a 
demand  for  an  appraisal  made  by  plaintiff  after  the  beginning  of  the 
suit,  is  demurrable  when  intended  to  cure  an  original  defect,  in  bringing 
the  suit  before  the  appraisement,  when  appraisement  is  made  a  condition 
precedent  by  the  poUcy,  under  Iowa  Code,  $  2731,  providing  that  either 
party  may  be  allowed  on  motion  to  make  a  supplemental  pleading  alleg- 
ing facts  material  to  the  case  which  have  happened  or  come  to  his 
knowledge  since  the  filing  of  the  former  pleading.  Zalesky  v.  Hotne  Ins. 
Co.  102  Iowa,  613,  71  N.  W.  566  (Distinguishing  Franklin  Ins.  Co.  v. 
McCrea,  4  G.  Greene,  229;  Seevers  v.  Hamilton,  11  Iowa,  66;  Sigler  v. 
Condon,  68  Iowa,  441,  27  N.  W.  372;  Davenport  v.  Mitchell,  15  Iowa, 
195). 
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Thia  cxeeption  at  least  was  reeognized  in  equity  (3  Dan.  CSi.  Pr.  1857) 
and  there  is  no  reaaon  why  the  Code  should  be  deemed  to  haTe  changed 
the  rule  in  equity  cases. 

^EoBhrouck  T.  BhuBter,  4  Barb.  285. 

See  Tork9hir€  B.  Wagon  Co,  t.  JTockire,  L.  R.  21  Ch.  Diy.  309  (this  was  t 
suit  to  enjoin  a  lessee  from  parting  with  possession.  Pending  the  action 
the  lease  terminated,  entitling  plaintiff  to  resume  possession  subject  to 
an  unexercised  option  to  purchase.  Held  that  plaintiffs  might  amend 
by  asking  deliveiy  of  possession) .  Allen  ▼.  Taylor,  3  N.  J.  £q.  435,  29 
Am.  Dec  721  (bill  by  mortgagee  against  mortgagor  for  waste;  pending 
the  suit  the  mortgage  became  due  and  the  mortgagee  made  default  K 
supplemental  bill  for  foredoaure  was  sustained). 

For  Other  Cases*  see  Waierford  ▼.  Knight,  9  Bligh,  N.  R.  307,  3  Clarke  k 
F.  270;  VeoBie  ▼.  Williams,  3  Story,  54,  Fed.  Caa.  Ko.  16,906;  Salisbury 
▼.  Hatcher,  2  Yoonge  ft  C.  Ch.  Caa.  54, 12  L.  J.  Ch.  N.  S.  68, 6  Jur.  1051 ; 
Bardwell  ▼.  Amee,  22  Pick.  375;  Saunders  ▼.  Fros^,  5  Pick.  275;  WUr 
liam$  ▼.  Birheek,  Hoffm.  Ch.  359;  Candler  t.  Pettit,  1  Paige,  168,  19 
Am.  Dec  399. 

Where  the  original  bill  in  foreclosure  proceedings  sets  out  such  a  default 
as  to  show  that  a  right  to  file  a  bill  for  foreclosure  of  the  mortgnge  ex- 
isted, a  supplemental  bill  is  not  demurrable  showing  a  right  to  further 
relief  in  that  other  defaults  have  aince  occurred  and  showing  that  tiie 
bondholders  have  declared  the  whole  of  the  principal  to  be  due  Nev 
York  Security  d  T,  Co.  T.  Lincoln  Street  B.  Co,  74  Fed.  67. 

*  Jenkins  ▼.  /n^emattofiol  Bank,  127  U.  8.  484,  32  L.  ed.  189,  8  Sup.  CL  Rep. 

1190  (foreclosure  Pending  the  suit,  plaintiff  set  up  by  supplemental 
bill  a  judgment  he  had  recovered  meanwhile.  Held  proper.  Strictly 
new  matter  arising  after  the  filing  of  a  bill,  properly  set  up  by  way  of 
supplemental  bill,  in  support  of  the  relief  originally  prayed  for,  cannot 
be  considered  as  a  new  cause  of  action.  The  statute  of  limitations  hu 
no  application  to  such  supplemental  bill). 

To  the  same  effect  is  Cohn  ▼.  Husson,  5  N.  T.  Civ.  Proc  Rep.  324  (aeUoo 
on  note.  Answer  that  defendant  had  given  a  renewal  note  which  was 
outstanding.  Supplemental  complaint  stating  that  the  renewal  note 
was  not  paid,  and  was  in  plaintiff*s  possession,  held  proper,  and  plain- 
tiff might  return  it  at  the  trial). 

[All  these  questions  now  usually  come  up  on  motion  for  leave  to  file.] 

4.  Curing  defect  of  parties. 

To  cure  a  defect  of  parties,  the  plaintiff  may  be  allowed  to  set  up 
by  supplemental  complaint  a  fact  which  has  oocnured  since  the  com- 
mencement of  the  action  and  which  dispenses  with  the  neoessity  of 
joining  the  absent  party .^ 

*  yolan  V.  Command,  11  N.  Y.  CXv.  Proc.  Rep.  295  (partition  by  alien  omit- 

ting to  join  the  state  It  was  held,  that  the  filing  of  a  declaration  un- 
der the  statute,  since  the  commencement  of  the  action,  which  would  pre- 
vent the  state  fiom  claiming  an  escheat,  might  be  so  set  up) . 
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6.  Facts  merely  additional. 

A  supplemental  complaint  is  not  demurrable  for  insufficiency,  if 
it  simply  alleges  facts  which  have  occurred  since  the  commenoement 
of  the  action,  and  which  it  is  necessary  to  allege  to  continue  the  action 
by,  or  against,  one  not  originaUy  a  party.* 

*  Simmons  y.  Lindley,  108   Ind.  297,  9   N.  E.   360  (ejectment);   PeterM  y, 

Banta,  120  Ind.  416,  22  N.  E.  95;  Frericks  ▼.  CosteVy  23  Blatehf.  74,  22 
Fed.  637;  Bpier  v.  Rohi/nson,  9  How.  Pr.  325,  329  (specific  perform- 
ance) ;  American  Life  Ins,  d  T.  Co,  ▼.  Sackett,  1  Barb.  Ch.  585,  holding 
that  where  the  only  allegationB  of  a  supplemental  bill  are  those  neces- 
sary to  continue  the  action  by  or  against  one  succeeding  to  the  interest 
of  an  original  party,  the  answer  thereto  can  only  put  in  issue  those  al- 
legations, or  allege  matter  of  defense  which  has  occurred  since  the  suit 
waa  commenced). 

6.  TTnnecessary  rehearsal  of  original. 

A  supplemental  bill  which  unnecessarily  sets  forth  at  length  alle- 
gations of  the  original  bill  is  not  demurrable  for  insufficiency,  merely 
because  of  the  insufficiency  of  the  allegations  thus  rehearsed,  if ,  as  a 
whole,  it  is  sufficient* 

*  Johnson  t.  Snyder,  7  How.  Pr.  395. 

II.    To  SUPPLEMENTAI.  AnSWEE. 

7.  Demurrer  lies. 

Under  the  new  procedure  a  supplemental  answer  which  does  not 
state  facts  sufficient  to  constitute  a  defense  in  whole  or  in  part  is 
demurrabla* 

*Lee  y.  Dossier,  40  Miss.  477;  Svoan  t.  Dentj  2  Md.  Ch.  Ill  (on  exceptions) ; 
Qoddard  v,  Benson,  15  Abb.  Pr.  191.  The  last  case  held  that  where  the 
Code  allows  a  supplemental  answer,  it  necessarily  allows  what  is  inci- 
dent to  such  a  pleading,  the  right  to  demur  to  it.  This  was  the  rule 
.  before  the  Code,  where  a  plea  was  put  in  puis  darrein  (Citing  Abbot 
y.  Rugesley,  Freem.  252). 

8.  Defense  arising  after  suit,  in  legal  action. 

In  an  action  of  a  legal  nature,  the  rights  of  the  parties  must  be 
determined  as  they  existed  at  the  commencement  of  the  action,  except 
so  far  as  the  situation  has  since  been  changed  unfavorably  to  the 
plaintiff's  claim,  either  by  his  own  act  or  by  operation  of  law.^ 

Hence  (with  those  exceptions)  an  answer  which  sets  up  in  defense 
any  essential  fact  that  did  not  occur  till  after  suit  brought  is  bad  in 
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an  action  of  a  legal  nature,  even  in  those  jurisdictionB  where  equitable 
defenses  may  be  pleaded.* 

But  if  plaintiff's  own  voluntary  act  pending  the  suit  has  impaired 
or  discharged  his  cause  of  action,  as  b j  a  compromise  or  release,^  or 
has  given  defendant  a  counterclaim  arising  out  of  the  same  subject- 
matter/  or  if  the  defendant  has  been  exonerated  by  operation  of  law, 
as  by  a  discharge  in  bankruptcy  or  an  adjudication  in  another  suit,^ 
defendant  may  set  up  the  fact  by  supplemental  answer,  and  it  can 
be  set  up  only  in  this  manner  if  it  occurred  after  issue  joined.* 

^  [The  reason  is  that  in  legal  actions  the  statute  gives  costs;  and  as  they 
ought  not  to  be  charged  on  a  plaintiff  wiio  had  good  reason  to  sue,  de- 
fendant ought  to  get  leave,  and  then  the  court  can  impose  terms.} 

Wisner  v.  Ocumpaugh,  71  N.  Y.  113;  Bronner  Brick  Co.  v.  M.  M.  Canda  Co. 
18  Misc.  681,  42  N.  Y.  Supp.  U  (Citing  8tyle9  v.  FuUer,  101  N.  Y.  622. 
4  N.  E.  348;  Ferria  v.  Tannehaum,  39  K.  Y.  S.  R.  71,  27  Abb.  N.  G.  136, 
15  N.  Y.  Supp.  295).  In  the  former  ease  the  court  sayv:  "The  rights 
of  the  parties  must  be  determined  at  the  commencement  of  the  action. 
Although  equitable  defense  is  allowable  to  a  legal  action,  it  does  not, 
when  interposed,  change  the  character  of  the  action,  nor  authorize  trans- 
actions subsequent  to  the  commencement  of  the  action  to  be  shown,  to 
affect  the  rights  of  the  parties  to  the  action,  as  they  existed  when  it  was 
commenced." 

*Wisner  v.  Ooumpaugh,  71  N.  Y.  113. 

^Bronner  Brick  Co.  v.  M.  M.  Canda  Co,  18  Misc,  681,  42  N.  Y.  Supp.  14; 
Willia  V.  Chipp,  9  How.  Pr.  568  (motion  for  judgment  for  frivolousness 
denied  because  defendant  had  a  right  to  plead  settlement  with  plain- 
tiff after  suit  brought) ;  Lansing  v.  Ensign,  62  How.  Pr.  363  (settle- 
ment, payment,  and  waiver,  pending  suit,  held  not  immaterial,  and 
motion  for  judgment  on  the  pleadings  denied). 

Otherwise  of  payment  to  plaintiff's  creditor  by  defendant,  even  though 
pursuant  to  and  as  a  performance  of  the  coatract  sued  on.  Moffatt  v. 
Henderson,  16  Jones  &  S.  449. 

The  fact  that  plaintiff's  right  of  action  was  devested  after  commencement 
of  the  action,  by  his  bankruptcy,  is  not  an  available  defense,  if  before 
it  is  pleaded  he  reacquires  it  by  purchase  from  his  assignee.  Otar  v. 
Fitch,  16  Pat.  Off.  Gaz.  1231,  Fed.  Cas.  No.  5,290. 

^Kelly  V.  Dee,  2  Thomp.  &  G.  286  (action  for  work  and  labor.  When  the 
parties  were  about  to  go  before  the  referee  they  came  to  a  settlement, 
which  plaintiff  afterwards  refused  to  carry  out,  though  defendant  ten- 
dered performance.  After  Uie  hearing  was  begun,  defendant,  by  leave, 
filed  a  supplemental  answer  setting  up  the  settlement  of  the  action  and 
asking  specific  performance.  It  was  held,  that  the  agreement,  acooxh- 
panied  by  tender  of  performance,  constituted  a  good  cause  of  action  in 
equity  for  specific  performance,  and,  under  the  Code,  defendant  is  en- 
titled to  set  it  up  as  a  defense) ;  Cass  v.  Higenbotam,  100  N.  Y.  248,  3 
N.  £.  189. 
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Teaton  ▼.  Lynn,  5  Pet.  224,  231,  8  L.  ed.  105,  107  (Manhall,  C  J.  Com- 
mon-law action  by  executor.  Revocation  of  letters  pending  suit  might  be 
pleaded  jmia  darrien  continuance. 

The  statement  that  the  matter  is  pleaded  "to  the  further  maintenance  of 
the  action"  is  matter  of  form  rather  than  of  substance.  Carpenter  ▼. 
Bell,  19  Abb.  Pr.  258,  263,  1  Robt.  711.    Bosworth,  C.  J. 

^Browner  Brick  Co.  v.  Jf.  M,  Canda  Co.  18  lifisc.  681,  42  N.  Y.  Supp.  14; 
Matthewe  t.  Chicopee  Mfg.  Co.  3  Robt.  711  (release  after  issue  in  an 
action  against  joint  tort  feasors  should  be  set  up  by  supplemental 
answer ;  denying  motion  to  amend  answer,  mi  the  ground  that  it  should 
have  been  for  leave  to  serve  supplemental  answer). 

9.  Defense  arising  after  suit,  in  equitable  action. 

An  action  of  an  equitable  nature  cannot  be  maintained,  any  more 
than  a  legal  action,  unless  the  cause  of  action  existed  at  the  com- 
mencement of  the  suit;  but  in  an  action  of  an  equitable  nature,  any 
matter  of  defense,  though  arising  after  suit  brought,  may  be  pleaded 
in  the  answer,^  unless  the  time  for  answering  has  passed,  in  which 
case  it  may,  by  leave,  be  pleaded  in  a  supplemental  answer.* 

*[The  reason  is  that  here  the  costs  are  discretionary;  and  if  defendant  pre- 
vails, notwithstanding  there  was  good  cause  to  sue,  the  court  can  charge 
him  with  costs.] 

Lyon  V.  Brooks,  2  Edw.  Ch.  110  (agreement,  and  payment  made,  subse- 
quent to  the  filing  of  the  bill)  ;  Peck  v.  Qoodberlett,  109  N.  Y.  180,  180, 
16  N.  E.  350,  15  N.  Y.  S.  R.  182,  28  N.  Y.  Week.  Dig.  553  (holding  that 
the  rule  in  actions  at  law,  that  the  right  to  judgment  depends  on  facts 
existing  at  the  commencement  of  the  action,  is  not  the  rule  in  actions  in 
equity) ;  Columbia  College  v.  Thacher,  87  N.  Y.  311,  41  Am.  Rep.  365. 

In  a  suit  for  specific  performance,  defendants  may  serve  a  supplemental 
answer  setting  up  facts  occurring  after  the  commencement  of  the  action, 
which  show  that  they  are  unable  to  specifically  perform.  Wilbur  v. 
Oold  d  Stock  Teleg.  Co.  20  Jones  &  S.  189. 

In  Medbitry  v.  Suoan,  46  N.  Y.  202,  the  court  says  that  generally  a  defend- 
ant has  a  right  to  set  up,  by  a  supplemental  answer,  matter  of  defense 
which  has  occurred  or  come  to  his  knowledge  subsequently  to  the  put- 
ting in  of  his  first  answer,  but  that  he  must  apply  to  the  court  by  mo- 
tion for  leave  so  to  do,  so  that  the  opposite  party  may  be  heard,  and  the 
court  may  determine  whether  there  has  been  inexcusable  laches,  or 
whether  any  of  the  reasons  appear  which  are  recognized  as  giving  au- 
thority for  denying  the  exercise  of  the  general  right  in  the  particular 
Instance;  and  the  court  must  grant  leave,  unless  the  motion  papers  show 
a  case  in  which  the  court  may  exercise  a  discretion  as  to  granting  or 
withholding  leave. 

See  Fox  v.  Kimberly,  27  Conn.  307,  315,  for  dictum  that  therefore  a  bill  in 
equity  to  enjoin  prosecution  after  settlement  is  not  sustainable.  Com- 
Abb.  Pl.  Vol.  I. — 55. 
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pare  Giles  v.  Austin,  62  N.  Y.  486,  Affirmuig  6  Jones  k  S.  215,  bolding 
that  defendant  might  resort  to  a  new  action,  because  in  that  case  leave 
to  serve  a  supplemental  answer  would  have  been  discretionary,  and  not 
a  matter  of  right. 

10.  Right  of  new  party  to  answer. 

One  who  ought  to  liave  been  made  an  original  party  may,  when 
brought  in  by  amendment  or  supplemental  complaint,  set  up  any  de- 
fense which  he  might  have  set  up  had  he  been  made  a  party  at  the 
time  the  action  was  commenced,  as  well  as  anv  which  has  sinoe  arisen.^ 

But  a  party  who  is  made  such  pending  the  suit,  as  representing  tlie 
interest  of  one  who  was  an  original  party,  has  no  other  right  of  de- 
fense than  the  one  for  whom  he  substituted,  and  is  bound  bv  the 
pleadings  of  his  predecessor,  except  as  may  be  otherwise  expressly 
permitted  by  the  court.* 

^Campbell  v.  Bowne,  5  Paige,  34;  8hau>  v.  Cock,  78  N,  Y.  194;  Lawrence  v. 
Ballou,  50  Cal.  258;  Kcwman  v.  Marvin,  12  Hun,  236  (limitations). 

*Forbes  v.  Waller,  25  N.  Y.  430,  435;  Fretz  v.  Stover,  22  Wall.  198,  22  L 
ed.  769. 

The  ser\ioe  of  a  supplemental  complaint  is  not  the  commencement  of  a  new 
action,  but  is  only  a  continuance  of  the  existing  action,  and  under  the 
new  procedure,  which  requires  a  continuance  on  motion  to  be  soogiit 
within  a  year,  and  which  also  allows  the  living  party  to  require  a 
prompt  continuance  by  moving  for  it  within  a  time  therefor  limited, 
a  defendant  on  whom  a  supplemental  complaint  by  an  executor  or  ad- 
ministrator is  served,  cannot,  at  least  in  an  action  of  a  legal  nature, 
plead  the  statute  of  limitations,  unless  it  had  run  before  the  action  was 
originally  commenced.  The  fact  that  tlie  statute  time  has  elapsed 
since  the  action  was  commenced  is  an  objection  to  the  continuance, 
available  only  on  the  motion  to  permit  or  require  the  supplemental  com- 
plaint to  be  made.  Evans  v.  Clevelafid,  72  K.  Y.  486,  Reversing  12 
Hun,  140. 

11.  leave  to  plead  need  not  be  alleged. 

A  plea  or  answer  duly  interposed  before  issue  otherwise  joined 
need  not  all^e  leave  of  court,  although  the  fact  pleaded  occurred  after 
the  suit  was  brought.' 

'  Whiting  v.  Burger,  78  Me.  287,  4  Atl.  694,  696. 

12.  Demand  of  relief. 

Under  the  Code  of  Procedure,  an  answer  setting  up  payment  after 
suit  brought  is  not  fatally  defective  because  it  demands  that  the  com- 
plaint be  dismissed,  and  judgment  granted  for  costs,  instead  of  pray- 
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iug  judgment  whether  plaintiff  should  further  maintain  his  action, 
as  under  the  old  practice.  Xo  formal  conclusion  is  required,  and  no 
judgment  or  relief  is  required  to  be  prayed  for,  except  when  defend- 
ant asks  affirmative  relief.^ 

*  Bendit  v.  Annesley,  42  Barb.  192,  27  How.  Pr.  184;  Carpenier  ▼.  BeU,  19 
Abb.  Pr.  258,  263,  1  Robt.  71L 
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